ABRIDGMENT 
| 8 oF THE 9 
| COMMON LAW: 
BEING A } 


Collection of the Principal CASES 


Argued and Adjudged in the ſeveral Courts 
of Weſtminſter-Hall. a 


The Whole being digeſted in a clear and 
Alphabetical METHOD, under Proper Heads, with ſeveral 
Diviſions and Numbers under each Title, for the more 
ready finding any Judgment or Reſolution of the Law 
CASES. "EE | ; 


Whereby the Opinion and Judgment of the Courts may be 
| ſeen in an exact Series of Time, and what Alterations have been made in the 
Law by ſubſequent Statutes and Judgments, brought down to the Year 1725. 


* 


By WILLIAM NELSON, of the 
Middle Temple, Eſq; 


—_——— * —_—_— _ 


V O L. I. 


In the SAVOY: 


Printed by E. and R. Nur r and R. Gost1xs (Aſſigns of Ede. Sayer, Eſq) 
for R. Golling at the Middle Temple Gate, M. Mears at the Lamb 
near Temple Bar, C. Ward in the Inner Temple Lane, and J. Hocke at 
the Hotver de Luce againſt St. Dumſtans Church in Fleet: ſtreet. MDCCxxvl. 
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OF THE 


HEADS 


WITH THEIR 


DIVISIONS contained in the Second VOLUME. 
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Erroꝛ. 
| y HERE it lies, where not ; 
and of Writs of Error in the 
Exchequer-Chamber, and in 
% B. R. CA) Page 707 


Who may have a Writ of Error, and who 
not, and who ſhall join in it. (3) 712 
For Faults and Variance in the Original 


Writ, Declaration, and other Proceſs. (C) 


15 713 
For Faults in the Imparlance and Plea- 
Rolls. (D) 715 
For Faults in the Venire facias, Habeas 
Corpora and Diſtringas, and Returns of 


Jurors. (E) Tbid. 


For Faults in the Record of Niſi prius, 


and Judgments in the Courts at Meſt- 
minſtcr. (FP) © 717 
For Faults in the Style, Pleadings, (5c. 
and Judgments in Inferior Courts of 
Record. (G) | 721 
To reyerſe Judgments given in Ireland, 

400 of other Matters concerning Ireland. 
For Faults in Verdicts. (I) 728 
For Faults in Executions. (K) Ibid. 


—— — — 


For Faults in Indictments. (L) Page 729 


To reverſe Fines and Recoveries. (M) 


| 729 
in Parlament. (N) - 3:7 731 
In Sheriffs in executing Writs. (o) 732 


Where the Record is not well removed. 
1 4 JM | 732 
Of Bail in a Writ of Error. (Q) Tbid. 


Eſcape, 


Of meſne Proceſs, and what ſhall be an 
Eſcape. (A) 733 
On Executions. (B) 735 
After Habeas Corpora brought by Men in 
Executions. (C 739 
Concerning freſh Purſuit. (D) 74.0 
Of Felons, where the Hundred or 'Town 
are liable. (E) .. 
Where Debt lies for an Eſcape, and where 
not, or an Action on the Caſe. (F) Ibid. 
Of Actions by and againſt Executors and 
Adminiſtrators for Eſcapes. (H) 


74 
Pleadings therein, not good. (I) 742 
Pleadings therein, good. (K) 743 


a El⸗ 


4 — 
- 


8 
T 


(D) 


Between Executors and Admin iſtrators. (A) 


In Ejectment, Dower, and Waſte, and o- 
What ſhall be Evidence, what not; and 


© Efcrow. See Debt, 


Eſtate foz Life. 


By Deed, good. (A) | 744 
What ſhall be an Eſtate for Life by De- 


viſe. (B) 745 
Eſtate fo2 Pears, 


By Deed, good. (A) 748 
By laſt Will good, and where the 'Term ſhall 


veſt in the Executor. (B) 749 
Eſtate at Will. | 
(A) 750 
Eſtate at Sufferance, 
(A) Bid. 
Eſtoppel. 
What ſhall be an Eſtoppel. (A) 751 


What ſhall not be an Eſtoppel. (B) . Tbid. 


Eſtovers. 
bid. 


Eſtray, Waif, and Wreck: 


(A) 


(A) 733 


Eltreets, See Amerciaments. 


Eſtrepement. 
(A) | 754 


Evidence to maintain Jllues. 


3 


Upon Specialties. (B) Tbid, 


ther 'Things. (C) 756 
what Statutes, Deeds and Writings 
may be given in Evidence, and what 
not ; and what Perſons and 'Things are 
are allowed to be Evidence, what not. 


757 


Where good, Oc, (B) 


On Statutes (E/ Recogniſances. (H) 717 


— ——X—x— —-— ——— 
| "A * ABLE of ihe HE ADS. Log 
— — — — —õ ̃ — — — 
\ "a | ; 
8 Elcheat. . Exception. 
(A) Page 744 f 


Where void, and not good. (A) Page 764 
Did. 


Exchan e, | 
(A) 4 0 766 
Exchequer. 
(A) 767 
Exchequer Court. | 
(A) . ö Lid. 
Extommunication. 


What it is, and Caſes concerning Excom- 
munication. (A) 8 768 
Where tis a good Plea, and where not. (B) 


72 
Of the Certificate of the Ordinary. (C) 
771 


Execution. 


By Capias ad Sati ſfaciendum. (A) 772 
By Elegit. (B) 773 
By Extendi facias, and Liberate. (C) 

Thid. 
By Fieri facias, and Levari facias. (D) 


| 775 

By Habere facias poſſeſſionem Seiſinam. (E) 
778 

By Scire factias, and other Actions againſt 
Principal and Bail. F) 779 
Againſt the Heir of the Debtor, and againſt 
thoſe who have Reverſions, and Re- 
mainders. (G | 781 
bid. 

Of Saperſedeas and Diſcharges. (I) hid. 
Of thoſe who dye before Execution, or 
die or eſcape in Execution. (Kk) 782 
Of Sales made after Judgment, and before 
Execution. (L) 783 


Executoꝛ. 


Where the Debtor or Obligor, is made 
Executor, by the Debtee or Obligee, or 
adminiſters to him; and where the Obli- 
gor makes an Executor, and dies. (A) 


Where the Debtee or Obligee is made es 
cutor by the Debtor or Obligor, or ad- 
miniſters to him. (.) 785 
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Where he ſhall commit a Devaſtavit in 
confeſſing Judgment, paying Debts, | 
where not, and what Debts are firſt to 

be paid. (C) 1 Page 785 

Of his Privilege, to prefer one Creditor be- 

fore another, in Payment of the Debt. 
(D) | 787 

What Intereſt he hath, and to what Actions 
and Things he is entitled, and to what 
not. (E) 

Where he hath no Intereſt, and of Actions 

brought againſt him. (F) 788 

What ſhall go to him excluſive of the Heir. 
(G) . 

Where he ſhall be charged de boni, Tefta- 
toris, and where de boni proprits, Oc. 
(H) "6 790 

Judgments pleaded by him. . 

By what Acts, and how chargeable. (K) 793 

Where the Tort is purged by a ſubſequent 
Adminiſtration, where not; and by what 
Name it is to be ſued. (L) 794 

Where he may retain, where not, and 
what Acts he may do, and what not; 
and what Pleas he may plead. (M) 795 

Actions by and againſt him, good, and not 
good. (N) 796 


Executozy Debpiſe. 


Of a Fe- ſimple upon a Fee. (A) 797 
Of a Term for Years to one, after a Term 
limited to another upon a Contingency. 


(B) Boo 


* 


Expoſition of Moꝛds. 


Of Expoſition of Words. (A) 
Expoſition of Sentences and Statutes, 


8 06 


C) 


| 810 
Expoſition of Sentences and Wozds 
in Wilis. 

(A) 814 
- Extent. Sce Execution. 

Extinguiſhment. 


Of Commons, where, and by what Acts. 
„ 818 
Of Copyholds, Services, c. where, and 
by what Acts. (6) Tbid. 
Of Franchiſes and Liberties ; where and by 
Of Rents, where, and by what Acts. (D) 
| 819 

Of Terms for Years, and Conditions ; 
where, and by what Acts. (E) 820 


Ibid. | 


Of Eſtates for Life ; where, and by what 

Acts. (F) | Page 822 

By Unity of Poſſeſſion. (G) Ibid. 
Extoꝛtion. 

(A) | 822 
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Failure of Reco2d, 


OR Variance between the Pleadings, 
and the Record certified. (A) 823 
Where the Tenor, and not the Record it 
ſelf is certified, (B) ; 824 
Where Nul tie! Record is a good Plea, 
and where not. (C) 824 


Fairs, Markets, 8c. 


(A) 824 


Falte Impꝛiſonment. 
Againſt whom, and in what Caſes it will 
lie, and where it will not lie. (A) 825 


Pleas to that Action, not good. (B) 828 
Pleas to this Action, good. (C) 829 


Falte Judgment. 
(A) 


829 
Falſe Latin; 
Where it will not vitiate a Declaration, 


Plea; Indictment, Gc. Bond, Cc. (A) 
830 


Fallikying a Recovery, 
(A) 530 
Fees: 


Of Actions for Fees by Attornies, Regi- 
ſters, Proctors, Commiſſioners, c. (A) 
8 


i 32 
Fees, See Attozney, &c. 
Fee⸗ſimple in Wills: 


By the Word Heirs. (A) $32 
By the Word Paying and Purchaſe, and 
0 5 a Deviſe of the Profits of his Lands. 
B 83 
By a Deviſe of his Eſtate, and by a De. 
viſe of his Inheritance. (C) 836 
By theſe Words, 'To diſpoſe, or to give, or 
ſell at his Will and Pleaſure: (O) 837 


( elons Goods, and Felo de ſe. 


838 
Felo 


© '. aol 
_ Felony: + 


Indictments for Felony and Burglary, Or. 
(A) 


Fences. 
(A) 842 
Feoffment. 


Where Uſes are veſted or changed by a 
Feoffment, where not. (A) 843 
of Feoffments upon Conditions, and to 
the Uſe of another, and to his Laſt _ 


(B) 
of Livery and Seiſin. (C) wt 


Fieri facias. See Execution. 
Fines in Court. 
Of Fines ſet in Court, Ge. (A) 846 
Fines levied. 


Of Writ of Covenant, and Dedimnus, and 
King's Silver, and of the Concord. (4) 

; 848 

By 'Tenant in Tail; where they bar the E- 
tate, where not. (A) 849 


Of Nonclaim and Entry within five Years; 


where good, where not. (B) 85 2 
Where reverſed for Error ; and for what 
Errors, and for what not. (C) 856 
Where Levying a Fine makes a Forfei- 
ture, where not ; and where the Entry 
for ſuch Forfeiture is good. (D) 859 
Where the Pleading a Fine ſhall be good, 
where not. (E) 860 
Of Fines Sur conce//it. (F)) 861 
Of Fines Sur  Cogniftince de droit, what 
paſles by them, what not; and of Lands 
in ſeveral Vills. (G) Ibid. 
Of Fines ſur Grant and Render. (H) 863 
Of the Uſes of a Fine, where well limited, 
where not. (1) 864 
Levied by Husband and Wife. (K) 865 


Filhing. See Treſpaſs, 
Fozcible Entry and Detainer. 


Indictments and Convictions, good. (A) 


866 
gs and 88 not good. (B) 


841 


) 


3 868 | 


rant Lands.” Pon 


Where governed by our Laws, where not. 


(A) Page 870 
Fozeign Plantations, Places and 
AE: 

(A) 871 
(A) 


871 
Foꝛkeiture. | 


Of Eſtates for Life and Years, in LO F 
Offices. (A 


Where Lands ſhall not be forfeited. G 


874 

In Treaſon, Felony, (5c. (C) bid 
Fo2gery. 

(A) 876 
Fo2medon, 

In the Deſcender. (A) 878 

In the Remainder. (B) 879 

In the Reverter. (C) 880 


Pleadings therein, good, and not good, (D) 
| | 88 


Foꝛeign Boney and Land. See Bonds. 
Foꝛreſt. 
Of Forreſt, and Grants thereof, c. (4) 


883 
885 
885 


Of Chaſes, Parks and Warrens. (B) 
Of the Officers of a Forreſt. (C) 


Founder and Foundation. 


Of Colleges, Hoſpitals, (FC. by the King, 
or by a common Perſon, (Fc. (4) 886 


Franchiſes and Liberties, * 


(A) 887 


Frank-marriage. 
888 


Fraud, 


What ſhall be a Fraud within the Statutes 
13 Elis. cap. 5. and 27 Eliz. cap. 1950 


(B) 191 5 


Same. 
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Game. 


(A) Page 892 
(A) Did. 
my Gaol, 

(A) . 894 
Gavelkind, 

(A) 171 Ibid. 

G2ants of the King. 
Not good. (A) 896 
Where good. (B) 899 


Contrary to Statutes, good, with a Non ob- 

ſtante. (C) 02 
How they muſt be pleaded. (D) bid. 
What paſleth by them, and what not. (E) 


"How they muſt be conſtrued. (F) 


Grants of a Common Perſon. 


How to be conſtrued. (A) 907 
What paſſes by ſuch Grants of Lands, Ge: 
DJ... 90 
whe paſſes by their Grants in Goods and 
Chattels, and what not. (C) go 
Where Grants are void, or not void, for 
Miſrecitals, and other Matters. (D) Hid. 


Guardian. 
(A) 910 
Gun. 
(A) 912 


Dabeas Cozpus. 


K 7 HO ſhall have it; to whom it ſhall 

de awarded; and the Puniſhment 

for not obeying the Writ. (A) 913 
Of Proceedings after the Writ delivered. (B) 


914 
Ibid. 


Returns thereof, good. (C) 
Ibid. 


Returns thereof, not good. (D) 


Habendum. 


How, and in what Manner it limits and 
explains the Premiſſes. (A) 917 
Void, where tis larger than the Premiſſes, 
in Reſpect to the Parties to the Deed. (B) 


919 ö 


| 


9 
9 


Not void, where 'tis leſs than the Premiſles, 
in Reſpect to the Eſtate limited. (C) Page 

der” 4 
Void for being repugnant to the Premiſſes, 
and for other Matters. (D) Did. 


| Where tis excluſive of the Date of the 


- Deed; (E) 921 


Heir. 


Who ſhall be Heir to his Anceſtor, and 
where he ſhall redeem a Mortgage. (A) 
922 

Where, and in what Manner he ſhall be 
charged for his Anceſtor. (B) 923 
What ſhall go to him, excluſive of the 
Executor. (C) 927 
Where an Eſtate in Fee paſſeth without the 
Word Heirs, and where tis a Word ei- 
ther of Limitation or Purchaſe. (D) 928 


| Where he ſhall enter for a Condition broken, 


where not. (E) 929 
Where he may have an Action of Debt, tho 


5 named in the Deed, and where not. 


Of Pleadings by an Heir. (G) ph 

A) Heriot. = 
Highways. See Ways. 
Homine Replegtando, 

(A) 933 
Honours. 
(A) 934 
Honour. 

Of the Court of Honour. (A) 9 i 


Youſe of Cozrection. See Juſtice of 
Peace and Seſſions. 


Pue and Cry, 
On the Statutes of Minton, (viz) 18 Ed. 1. 


27 Eliz. cap. 13. of Hue and Cry. (A) 
| 936 

Pundzed. 
(A) 941 
| Jdentitate Nominis, | 
(A) 943 


Jdeots. Sce Lunatick. 
b 
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Where it will make an AR void, wha 


For Aſſaults and Batteries. (B) 


In what Caſes the-Statutes 3 2 . 8.6 30. 


and 18 Elis. cap. 14. 21 Fac. Jeo- 


fails, help. (A) Page 943 


In what Cates the Statutes will not help. 


(B) 945 
Where cured by a Verdi&. (C) 946 


Alliterature. 


not. (A) 946 


| Jmparlance, 


Of a Dies Datus and Imparlance. (A) 
847 


A) Jmplication by Devite, 
| 947 
Where an Eſtate ſhall be determined by 
Implication, and where an Eſtate in Fee 


ſhall not ariſe, (B) 949 
(B) 950 
Impziſonment. 

(A) Bid. 
Indictments. | | 


Againſt Acceſſaries. (A) 954 

_ 

Againſt Bakers. (C) 

Concerning Baptiſm, and not with a Cob, 
(D) Tbid. 


For larry and Bawdry. (E) 1bid. 
For Blaſphemy. 956 
About Bridges. (F) 957 
For Burglary. (G) Thid. 


Concerning Fighting in Church or Church- 

Yard, Burning a Houſe, (H) 
About Common Prayer and Preaching, and 
Religion. (I) Tbid. 
Before Coroner. Of Conſtables. (K) 960 
Concerning Cottages, Inmates, and Vaga- 


bonds. (L/ Ibid. 

For Deer-ſtealin ng: Ibid. 
After Demiſe of the King. () 961 
For Extortion. (N) 962 
For Forgery. (P | Did. 
About the . (Q) 964 
About Highways. Ibid. 


About RR and Foreſtalling. (R) 965 


About Inns and Inn-Keepers. (S) Did. 


Of a Juſtice of Peace, Judge, Conſtable, 
966 | 


c. Of a Juror. (T) 
Manſlaughter and Murder, and upon the 
Statute of * (V. 


J. 


| 


| 


958] 


Ibid. 


For Nuſances. (W) Page 972 


Oath of Allegiance, refuſing. (X) 97 

| For Perjury and Subornation. (Y) bid. 
For Poiſoning. (Z) 978 
For Rape. (A a) 1bid. 
For Reſcous. (B b) 978 
Riots. 9759 
For Robbery. dbid. 
For ſlanderous Words. (C c) Did. 


For uſing Trades, not being Apprentices. 
Indictments for Treaſon. D d) 980 
Water-courſe, for ſtopping. (E e) 981 
Pleas to Indictments, good, and not good. 
(F f) Ibid. 
We Wenn fter- Hell, ſtriking in it. (G g Ibid. 
For Witch-craft. (H h) 982 
Quaſhed upon Exceptions and Writs of Er- 
ror, and not Quaſhed. * Did. 


Fo or Miſdemeanors. (K k 985 
Inducement. | 
(A) 986 
Anductfon, 
(1) | 987 
What Acts are void before Induction. (B) 988 
Inkant. 


How he is favoured in Law, and not; and 
what Acts he may do, and good, when 
he is Executor. (A) 988 

Where the Acts of another, and his own 
Act ſhall bind him, and where not. (B) 

; 991 

Of Deeds, Grants and Deviſes made to 
them, and by them. (C) Tbid. 

Of Promiſes, 2 4 Grants and i 
made by them. (D) 

Where he ſhall be chargeable for Necalſe- 
ries, and where not. (E) 993 

Of Fines and Recoveries levied and fuffer- 
ed by them, and of Statutes entered in- 


to by. them. (F) 994 
Of Inſpection by the Court. (G) 996 
How they muſt ſue: (H) 997 
How they muſt be ſued. (I) 998 
Of Infants in Ventre ſa Mere. (K) 999 

Jnferio2 Courts, 
CA) PE t000 
Inkoꝛmations. 
On Penal Statutes. (A) 100 
F. or ſeveral other Offences. (B) 1004 
Inkozmers. 
Of common Informers. (A) r In: 
n- 
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Junuendo, 


(A) | 1006 
Inns and Jnnkeepers. 

(A) 59] 1007 
| Inqueſt of Office. 

(A) 0 Ibid. 
Anquilition. See Hr and Neto 
de ſe. 

Inrollment. 

(A) 1010 
Jnftitution. 

(A) et] 1011 
Intention. 


| Where Conſtruction ſhall be made accord- 


ing to the Intention of the Parties, and 
ere not. (A) 


L012 
In Wills, as to 4 Limitation of the Eſtate. 
(B) 1014 


Intereſt. See Authozity, 
Intereſt. See Principal. 
Jnterrogatozies, See Ejectment. 


Inventoꝛp. 
(A) 


Io15 
Joinder in Action; 


Who ſhall join and be joined, and in what 
Actions. (A) 


Who ſhall not join and be Joined, and in 
what Actions. (B) 1019 


Of Actions againſt two or more jointly, and 


one acquitted or releaſed. (C) 10209 
Of joint and ſeveral Actions. (D) 1021 
Joint and Several. 

(A) 1023 


Joint Executozs. 
Caſes, where one grome the Will, and the 


other refuſes. 1026 


Where the Act o 1 ſhall bind the other. 
(B) id. 


Where the Act of one ſhall not bind the 
other. () 


Of Actions, where they are Plaintiffs, good, 
and not good; and what may be joined 


in an Action by an Executor or Admini- 
ſtrator. ) 


Did. 


1016 


1027 


Of Actions, white they are Deſndatts, 
good, and not good. (E) Page 1028 


Jointenants and Tenantsi in common. 


What ſhall be a Jointouingy of a Free- 

hold, either by Deed or Will. (A) 1029 

What ſhall not be a Jointenancy of a Free- 

hold, G. but a Tenancy in Common. (B) 
103 

Of „ache (C) and Tenants in cm 


a Chattel Did. 
y what Acts a — ſhall be ſever- 


8 (vis. ) By Fines, Recoveries, &c. (D) 
1035 
By what Acts Jointenancy is not ſevered. (E) 


Ibid. 
Where, and what Acts by one Jointenant 


alone ſhall be good without his Compa- 
nion, and what not. (F) 1036 


Where, and by what Acts one Jointenant 
cannot prejudice his Companion; and of 
Actions by Tenants in Common, and 
Jointenants. (G) 1037 


Jointure. 


| What it is, and where it ſhall be a Bar to 


Dower, where not. (A) 


1039 
Ireland. See Exroꝛ. 
Illues. See „ 
Iſlues joined. 
Where Iſſue is well joined. (A) * 1041 


Where Iſſue is not well joined, and of II- 
ſues on collateral Matters ; and of im- 
material Iſſues, and dilatory Iſſues. (B) 

1046 

What Things are iſſuable, what not. (O) 

1050 
Of Iſſues on Things local and tranſitory. (D) 
Tbid. 


Illues and P2ofits. 


Deviſe of the Iſſues and Profits, Oc. (A) 
1051 


Judgment. 


Againſt one for the whole, where two are 
ſued, and one acquitted. (A) 1052 
Of udgments i in Criminal Caſes. bid. 
Of Judgments with a Cefat executio, when 
to be ſigned, and where not final, and 
not 
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4 1 pot. good, if not doggetted, and when to 


entered; and of Arreſt of Judgment. 
Nees nüt ef 
W it is good in Part, and may be re- 
Late or reverſed in Part; and where not, 
Of. Actions of Debt on Judgments; and 
where, and how Judgment ſhall be plead- 
ed in Bar to Actions, and where not. (D) 

Ns 1056 
Where the Plaintiff: ſhall have 5 
tho his Title is deſtroyed. (E) 10358 


Juriſdiction, See Pleas to Juriſdic- 


5 tion. 


Jurozs and Jur. 


Concerning their Appearance. (A) 1059 
Concerning their Return. () Ibid. 
Where, and for what to be puniſhed, and 
for what not. (C0 1060 
They are to try the Iſſue, and not to raiſe 
Queſtions in Things where the Parties 


are agreed. (D) 1061 
Jus Patronatus. 

. 1063 
Juſtices of Peace, 

(A) | Ibid. 

Juſtification, | 

In Treſpaſs, good. (A) 10675 

In Treſpaſs, not good. (B) 1068 


Under Grants, Writs, Warrants, and by 


Servants, Bailiffs, Gc. on their Maſters 
Commands. (C) 1071 


By Proceſs out of Inferior Courts. (D) 1075 


r 


3 


Bindꝛed. 
N the Right Line deſcending. (A) 1077 
In the Right Line aſcending. (B) 1078 


In the collateral Line. (C) 1079 


King. 


Where he ſhall not be diſſeiſed, and other 


Caſes concerning the King. (A) 1080 
His Prerogative, to have Debts due to Him 
to be firſt ſatisfied. (B) 1081 


His Prerogative to make Conſtitutions for 
the Government of the Clergy. (C) 
7 1083 


5 


| Of his Prerogative in Point of Pleading, 
and of Petitions to him. (D) Page 1083 
His Prerogative in coining Money. (E) 
His Prerogative in Wrecks, Gc. and other 
Cuhattels. (F) 2+ Rr { 
Of his Prerogative to create Dignities, Bi- 
ſhops, &c.(G) 7 1086 
Of Diſcontinuances and Determinations b 
the Demiſe of the King. (H) Did. 
Of his Prerogative to preſent by Ceſſior. (I) 
2 108 
Of his Grants and Diſpenſations by Non 
obſtante. (K) 1088 


Lapſe. 


F the King's Title to preſent by Lapſe. 
A (A) 1090 
Of the Title 'of Common Perſons to preſent 
by a Lapſe. (B) | Ibid. 


Leaſes, : 
Of Leaſes and Grants by Biſhops. (A) 


1092 
By Deans and Chapters. (B) = 
By Colleges, Cc. upon the Statute 18 E- 
liz. cap. 6. (C) 1097 
By Chancellors, Prebendaries, and other 
Eccleſiaſticks. (D) 1098 
Drowned in the Inheritance, and where not 
. drowned. (E) | I100 
Of Endorſements on Leaſes. (F) bid. 
For Life, good; and by what Words cre- 
ated, c. (G) 4 Did. 
For Life, not good. (H) 1101 
Pleading Leaſes for Life and for Years, not 
good. (I) | 
Of Powers to make Leaſes, (K 
By Tenant in Tail. (L) Did. 
Of Leaſes for Vears, where good, and by 
what Words; and what paſſes, and what 
not. (M) 1103 
Of Miſrecitals and Miſnoſmers in Leaſes. (N) 
| 110 
By what Acts ſurrendered and extin zuiſhed 
and what not. (O) 1106 
Of the Dates, Commencement and Deter- 
minations of Leaſes. (P) Thid. 
Of Leaſes at Will. (Q) 1107 


— 


Leet. 


F Leets in general. (A) 1108 
Of Pleadings in Replevin and Avow- 


| ry for Amerciaments in the Leet. (B) 1112 


Le⸗ 
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Legatee and Legacy. 
12 d. ying in the Life-time of. the To- 
ator, his Intereſt doth not ſurvive to his 
Executor, c. (A) Page 1113 
Oo Caſes, where the Intereſt of a Lega- 
tee is determined by his Death, or by 
the Death of another. (B) 1115 
Where the Intereſt of a Legatee is not de- 
termined by his Death, or by the Death 
of another. (C) 1116 
Who ſhall not be a good Legatee, and 
what ſhall be a good Legacy, and 
where to be recovered; and of Le 
cies given by Debtor to Creditor. ') 
1117 


Of Truſts to pay Debts and beer (E 


1119 


Leſs Sum demanded than due. See 
Aariance. 


Labane and Couchant, See Treſpaſs, 
Libels. 


(A) \ 1120 
Licente. 
leading it, good, and not good. 0 1123 


Life, Seo Eftate fo2 Lite. 


Limitation, 
Limitation of Action by Statute 32 H. 8. 
and 21 ap. 16. (A) 1124 
What ſh 1 be a Limitation of an Eſtate, | 
ond 1 how it differs from a Condition. (B) 
1131 
| f Livery and Seilin. 2 
(A) e 1134 
London. 


Of the Cubes in Badde in general. (A) 


1135 
Cuſtoms amen Orphans and Widows. 


(B) 1139 


8 Lunatick. 


" * 
0 m. Sea Treſpaſs, 
9 od 
y 2 N : x 
Y ? ” * . 5 — . 


| 


| 


Maintenance, - "Us 
vr is Maiktoagrics. (A) Page 
1142 
What is not Maintenance, (B) Ibid. 


Mandamus, 


Where, and to whom it lies; and of the 
Form of the Writ. (A) 1143 
Where, and in what Caſes it doth not lie. 


(B) 1150 
Of Returns to it, good. (C) 1151 
Of Returns to it, not good. (D) 1153 


Manoz. See Copyhold. 
Marches of Males. See (Uales, 
Marrtage, 


Caſes and Covenants concerning Marriage 
in General. (A) 1156 
Where the Marriage is an abſolute Gift of 

the Chattels to the Husband. (B) 1160 
Where the Marriage is not a Gift of the 
Goods to the Husband. (C) Tbid. 
Of Marriages prohibited. (D) 1161 
of Conditions annexed to Marriage, and 


other Things concerning Marriage and 
Portions, Oc. (E) 1162 


| Martal and Barthalſey, 
| (4) 1165 


: 


Matter and Servant. 


Where the Maſter ſhall be charged for his 
Servant, and for the Act of his Servant. 
(A) 1166 

Where the Maſter ſhall not be charged by 

the Act of his Servant, nor have an Ac- 

tion for his Work; and- where a Servant 
ſhall have an Action againſt his Maſter, 
c. (B) 1168 

Where the Maſter mall have an Action a- 

| inſt his Servant; and for a Wrong 
Ges to his Servant, and econtra. (C) 

| 1168 


Selius Ae . 868 Jnquef 


| | f Office, . 
1140 | 


| Merchants 
11 1 


1 
Werget, Ses Leap eb Pears. 


Mit. 


Cc 
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enen where it ſhall not vitiate. 
See Bonds, Covenant. 


Miſnoſmer. 


In the Names of the Parties. (A) Page 1170 
In the Name of Dignity. (B) 1171 
In the Name of Jurors. (C) 1173 
In the Name of the Place, and in the Poſ- 


ſeſſion of a certain Perſon. (D) bid. 
In the Name of Corporations, (E) id. 
| Mitrecital. | 
(A) | | | 1176 

Miſ:trial, See Trial, 
* Money, 

Of Money in general, and of bringing it | 

into Court. (A) 1176 
Monopolies. 
(A) 1177 

oꝛtgage. 
(A) WP 9 75 | 1178 
Woztuary. 0 
(A) _ 1179 
_ Negro. See Trover. 
"Nobility, 
(A) | 1180 | | 
Volle Pzoſequi, 
(AY EY 1181 
Nomine Pene. \ 
(A) | Me Bonne? 1182 | 
| Nonſuit. - -- 

( A) 3 


5 118 3 
"Notice, 


T Here tis requiſite ; and where the | 
Parties are to take Notice at their | 


5 z and what ſhall be good Notice. 
Where 'tis not req i whers an Exe- 
- cutor is not bound to take Notice of | 
Debts ar 


& 


| 


1184 


1 eiern «gginſt his es | 
| 1107 | 


| 


Nuncupative Mill. 
| What it is, and the Effects of it. (A) Page 
| 1191 

Nuſance, 

(A) | 1192 

Oaths, See Officer, 

_ Offices, 

Rants they (A) 1193 
Grants . me good. (BY 1197 


Of Forfeitures and Sale of Offices. (C) 1199 
Of judicial and miniſterial Officers, and 
what Offices are conſiſtent, whkat tot not. (D) 


| 1200 
| Dzders, 
For Servants Wages. (A) 1202 
About Alehouſes and Vagrants. (B) 1203 


About Removals of Poor, Appeals, Settle- 
ments, c. (C) Did. 
What ſhall be a Settlement. (D) 1207 
What ſhall not be a Settlement. (E) 1208 
Concerning Certificates. (F) 1209 
For Relief of the Poor, and concerning 
Church-wardens Accounts, and Overſeers 
Rates. (G) 1209 
Of Seſſions, good, and not good, (H) 1211 


Ominarr. 


'of the Creation of a Biſhop, and his Autho- 

rity. (A) WS | 
Of Actions brought againſt him. (B) 1213 
Of his Examination of a Clerk, and his 


Refuſal to admit him. (C) | 1214 
Oꝛphans. See London. 
Dutlary, 

In what Caſes it will not lie. (A) 1215 
Of the Capias Utlegatum. (B) Did. 
What i is forfeited by an Outlary, what not 


in perſonal Caſes, and in Criminal. (C) 


1216 
Pleas of Outlary, good. (D 1218 
Pleas of Outlary, not ; and Pardons, 


not good. (E 1220 


Of Returns of Outlaries, good, and not 
ood. (F) 1 
Reverſals of Outlaries by Writs of Er- 

ror, and of Error in the Proceedings to 
an Outlary. (G) 1222 


Oper. 


— —ů K — 
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| Oper. 
(A) 72 1224 
Paraphernalia. 
| HAT it is, and where to be al- 
lowed. (A) Page 1225 
Pardons, | 


How to be conſtrued. (A) 1226 
Of Murders, Felonies, and other Crimes 
and Forfeitures for the. ſame, good. (B) 


| 1229 
Of Felonies and other Crimes, not good. 
n f | 1230 
Of Actions, Suits, Fines and Forfeitures, 
good. (D) Did. 


Of all Actions, Suits and Fines, not good. 


01 Fa ies, good, and ood, (F) Ihid, 
elonies, and not g id. 
Of Offences, good. (G) 1233 
Of Special Pardons. (H) Tbid. 
: Parich. 
(A) 1234 
Parliament, See Acts of Parliament. 
Parton. 
| of Actions againſt them. (A) 1235 
Of their Privileges, Cc. (B) Tbid. 


Partition. 
Of Partitions: by Writ and by Deed. 


0 


( 
8 E * 1236 
By Tenants in Common, not good. (B) 1238 
Between Coparceners. (C) Lid. 
Between Jointenants. (D) 1239 
Pans. | 
RIOT, UI 1240 
Pawn. See Property. 
Peculiar. 35 
(A) 2 WO" Ibid. 
Peers and Peerage, 
(A) | 1242 


Penſion, 


Where, and in what Court recoverable, and 
of Penſions in general. (A) 1243 


| 


Perjury, See Indictment. 
Pipe. Sce Exchequer. 
Pleas, 


Amounting to the General Iſſue, not good. 
(A) . Page 1245 
Of Payment of a leſs Sum in Satisfaction of 
a greater, good, and not good; and of 
Payment without an Acquittance. (B) 1246 
Of Pleadings concerning the Juriſdiction of 
Courts. (C) 1247 
Not anſwering the Declaration, but only 
Part. (E) 1248 
Not good for Incertainty; too general and 
argumentative, and where good. (F) 1250 
Not good where the Eſtate and Title are 
not ſet forth, and good without it. (G) 
1252 
Time of Pleading, and of full Defence. (H) 
=, I 25 
Where a Plea is double, where not. (I) 1 6 
Of another Action depending for a former 
Recovery for the ſame Cauſe, not good, 
and econtra. (K) 1255 
De injuria ſua propria, where good, and 
not good. (L) 1258 
Pleas which go to the Diſability of the Per- 
ſon, good, and not good; and of Pleas 
which make the Trial impoſſible. (M) 1259 
Of Pleas in Abatement and in Bar. (N) bid. 
After Imparlance, not good. (O) Ibid. 
Conuſance of Pleas and Privileges, good. (P) 
| 12 1260 
Conuſance of Pleas and Privileges, not good. 
(Q) 2-20 26. 
Where Profert hic in Curia is neceſſary, 
where not. (R) 4 I bid. 
Where a Plea muſt be averred with hoc pa- 
ratus eft verificare, where not; and ſem- 
per paratus, and of Concluſion of Pleas 
to the Country. (S) Mews f 


[Of Pleas. which amount. to a Coufeſſion of 


the Plaintiff's Demand, and to a negative 
Pregnant. (T)) e Babs 
Of Pleas and Pleadings inter alia and ſepa- 
ralia placita, and per nomes; and where 
they are not poſitive, but dilatory.(V) 1267 
Where more is demanded, and where leſs, 
than is due. (W) | 1268 
Of pleading Records. (X) 1269 


Pledges. See Jeokails. 
Pluralities. | 
What ſhall be a good Qualification of a 


Chaplain, what not. (A) 1270 
What 


— 


voc, Rates, See Taxes tor the 5502. 
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What ſhall be a plurality . (B) Page 1271 
What ſhall not bs a Pliny, (C) 1272 


Policy of row 


(A) 1273 
Pooz Priſoners. | See Statutes, 


Poſſeſſion, See Bargain and Sale, 
_ Poſſibility. 


What Ads extend to a Poſſibility, 
not; and by what Acts it ſhall be barred, 
and by what not. (A) 1274 

Deviſe of Poſſibilities. (B) 1275 


Poſtulation, See Oꝛdinarr. 
Powers. See Authozitp. 


Piemunire. 
OE 1256 
ay Preſcription. 
Who may preſcribe, for what; and where a | 


| Profexiption is good. (A) 1277 


ſeribe; and where a Preſcription 4 is void, 
and not n (B) - 13280 


Pzeſentation. 


Grants of the next Preſentation, good. (A) | 


1286 

Of Preſentation and Nomination, and Pre- 
ſentations — the King. () 1286 
Nudes of a common Perſon, good, 
and not good; 


tend — a Title. e 
of Revocations of Preſentations. (D) 1289 


Of Preſentation by Turns, and to Moieties ; 


and where two have a Right to proſent. Op. 


(E) Di 25 128 9 
Who ma pee to bee and who | 
hy + 8290 | 
: 4 


what | 


Who, and for what a Man cannot pre- 


{ 


| 
ö 


; 


—— 


N 


and where two Patrons ; 
1288 | 


) ww—_ 


By what Words tl the next 2 ſhall 
paſs, and by what not. (G) Page 1290 
Grants of the next Preſentation avoided, (I) 


1291 

principal and Inteteſt. 
(Aa) 1292 
| Pꝛiton and Pꝛitoners. 
( | Tbid, 


wꝛitage. See Cuſtoms of the Bing, 


Pꝛivilege. 


op _—_ and Ambaſſadors allowed, Gr. 
TP 

Of Attornies and Clerks; ' and others, ak 

lowed good. (B) Tbid. 

Of Attornies and other Clerks and Perfons, 

not res to be good, and not well 

1296 


of Privi Privilege . Courts by Priority of Suit, 
and of going and returning to and from 


Courts. (D) 


129 
Of the Univerſities allowed. (E) = 


I299 


Of the Univerſities not allowed. (F) Tbid: 


Pꝛobate. 


Of Probates, and what an Executor may 


do before Probate, and what not. (A 
5 1301 


r a Probate once g 
- ſuf) - _— revoked or craverſ, or not. 


1302 


Fx where an * dies before Pro- 


bate. (C) Did. 
Of Probate, where the Will is made of 
Lands as 5 well as Goods. (D) 1303 
of Fees for Probate of Wills, * Ibid. 
Pzocedendo, | 
Where it ſhall be granted. (a). 1304 
PINT Pꝛocurations. | 
(A) | Tbid. 


Pzofits, See Jlues and Profits, 


granted may be 


r 
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Where" a Writ of Error lies, Where not,] at Weſtminſter. (F)) a 
. and. of Writs of Error in Error for Faults in the Stile and Plead- 
In the Exchequer-Chamber, (A). | _ ings in Inferior Courts, Gc. (G) 

N . . 
Who may Err Error, Cc. to reverſe p udgments given in 


I | 
ho not, and who ſhall join in it. (B) the Courts in Ireland, and of other 
Error for Faults and Variances in the O- | Matters concerning it. (H) 0 

. riginal Declaration, and other Proceſs. Ertor for Faults in Verdicts. () | 
(G I Error for FaultY'in Exetutions. ' (k) 
Error for, aults in the Imparlance and | Error for Faults in Indictments. (L) 
„ Plea- Rolls. 0 | | | few of Ev ol Recoveries. (M) 


oe een 7 | 
Error for Faults in the Ferre facias, Of Writs of Error in Parliament. (N) 
Habear Corpora, and Diſiringas, and Error in Sheriffs in executing Proceſs. 0 
in Returns of Jurors. (E Where the Record is not well removed. 
Errgr'for Faults in the Record of 26 | (p) 
piu and in Judgments in the Courts Of Bail in a Writ of Error. (Q 


To 
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Where it lies, where. not, and of - Carits of Etro: in the Exchequer- 
Chamber, and in B. R. See Sci. fa. (C) 33. Writ of Error, per totum. 


the Statute 27 Elix. the Exchequer-Chamber hath Power to examine Errors of Jacg- 1 And 43. 
ments in B. R. and after ſuch Judgments; are affirmed or reverſed, then to ſend back Peacock 
the Record into the King's Bench; ſo that by the Words of this Statute, tis not to 9. Punter. 
be ſent: back, unleſs the Judgment be affirmed or reverſed ; but yet, by the Equity 
of that Statute, if the Plaintiff in the Writ of Error is nonſuit, or if the Suit is diſcontinued, the 
Record ſhall be ſent” back, and the Court of Exchequer ſhall give Coſts and Damages to the Plain- 
tiff in the Original Action for bis Delay and Vexation upon the Stature 3 FH. 7. cap. 10. but 
if the Plaintiff in Error was Plaintiff in the Original Action, then no Coſts ſhall be given. 2 
And. 122. | 7 
2. Error in the Exchequer-Chamber, upon a pn in B. R. for that one of the Parties 
died before Earn it was objected; they had no Authority to examine ſuch Errors; but ad- 
judged they had Authority, tho' they had none to bail the Defendant, becauſe their Power was 
only to reverſe or affirm the Judgment. Cre. Eliz. 731. Price's Caſe, R 
3. By che Statute 27 Eliz. tis enacted, that where a Judgment is given in the Queen's Bench, 
the Plaintiff or Defendant in the Action may bring a Writ of Error in the Exchequer-Cham- 
ber, and there the Judgment ſhall be either affirmed or reverſed ; about eight Years after the 
making this Statute, it was a Queſtion, whether an Adminiſtrator could have this Writ 'of Error 
] upon a Judgment obtained againſt his Inteſtate, becauſe he was not the Defendant in the Action, 
1 and the Writ of Error in the Exchequer-Chamber, is given only to the Plaintiff or Defendant 
bimſelf by this Statute 3 it doth not ſo much as mention an Adminiſtrator, nor an Executor or 
Heir; and before this Law was made, erroneous Judgments in. the Court of King's Bench were 
examinable only in Parliament; but adjudged, that an Adminiſtrator, tho' not named, was within 
the Intent and Meaning of this Statute, which was made to prevent Delays of Juſtice, where 
the Subjects were grieved by erroneous Judgments, and which could not otherwiſe be reformed at 
that Time, becauſe the Parliament did not often meet, and when they did, they were employed 
about more weighty Matters. Cro. Elix. 294. Scroggs verſus Lord Mordant. b 
4. Errot᷑ of Nr in a Writ of Partition, if tis brought after the firſt Judgment, which 
is quod partitio frat, and before the ſecond Judgment, which is quod partitio facta fit firma, it 
comes too ſoon, becauſe the firſt Judgment is not final; therefore it will not lie till after the ſe- 
cond Judgment. | 2 Bulſt. 104, 114 Rawlins verſus Barret. Moor 643. Cro. Eliz. 635. Lord 
Berkley verſus Warwick, 11 Rep. 38. in Metcalfe's Caſe. S. P. Style 290. Spittlehouſe verſus 
Farmer G. Pw. bene nay 
5. So where Tenant in. Dower brought a Writ of Error before Enquiry was made of the Va- 
lue and Damages found; it was adjudged, that it did not lie, becauſe the Judgment was ndt 
perſect. 1 Brounl. 127. Cleford verſus Carr. Style 385. Rawlins verſus Vivers, J. P. 
6. * quod. computet, and before the final Judgment a Writ of Error was brought; ad- 
judged, that it did not lie, becauſe the Writ is, / N inde redditum fit, which mu a q 
| | 4X3 tendec 
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Errors in Fact, as Errors in Law; and this Error in Fact ſhall be tried by 


tended the final Judgment : Now the Judgment quod computer is not ad grave dammum, and tis 
not properly a TE vm} but an Award of the Court; but where a Writ of Error lies, the 


Judgment Muſt be entire; therefore whexe two. are-dyed, and one of them pleads to Iſſue, and 
the other confeſſes Judgment, he ſhall o& bang Writs Error before the Plea is determined a- 


gainſt the other. 11 Rep. 38. Metcalf Ar 
7. It will not lie in the Exchequer-Chamber, upon a Judgment in B. R. but in Treſpaſs, De- h 
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med; tot cho the Exahequer:Chamber. may feverſe Judgmentb folt Brtors in Fact, ad for tbe 
Death of eithet Patty to the Suit, yet chere is po Colour to reverſe them, for the Death-of one 
who is no Party to the Suit, as the Wiſe in this Caſe as not. Hob. SG fordan, 

9. in Treſpas in B. e was given for the Defendant, and upon a Writ of Error in the 
Exchequer-Chamber, that Judgment was reverſed, and the Record returned into B. R. and that 
Court gave judgment quod querens rectperet ; for a new Judgment mult be given to purthePlain- 
tiff into Poſſefſion of what 90 demands; but if Judgment had been for the Plaintiff and reverſed 
upon a Writ of Error in the Exchequer-Charhber, in ſuch Caſe there is no Occaſion ſor a new 
5 becauſe the Deſendant is in ſtaru quo pris, ec. Telu. 74. Shaldoe verſus Ridge, and 
.Faldo verſus Ridge. 1 13709971 j- 21511 7 | 1.1) 0271] 20 ernmit f 1 
10. Error in the Exchequer- Chamber to reverſe'a Judgment againſt the Deſendant in a Scire 
facias, Oe. adjudged, that it did not lie, hecauſe it was not any of the Actions mentioned in the 
Statuze 27 Eliz. which gives the Writ of Error to that Court; neither will it lie chere upon a 

udgment in a Writ of Reſcous for the ſame Reaſon. 2 Cro. 171 Vaughan verſus Williams. Moor 
694. Ody verſus Tates, & P. Telv. 157. Prowſe verſus Turner, S. P. 22 . 

11. Upon a Writ of Error in the Exchequer- Chamber, on a Judgment in B. R. that the Court 
cannot award Execution, they have Power to reverſe or affirm, and then to remand the Record 
which is removed; therefore if ſuch Writ of Ertor be diſcontinued, the Party ſhall not bave a 
new Writ, coram nobis refiden”; for if he ſhould, the Plaintiff in Error might diſoontinue, and 
then bring a new Writ, and fo. delay the Defendant in infinitum. 2 Cro. 620. Cave v, Polwheel. 

12. Error of a Judgment in Ejectment in B. R. brought in the Exchequer-Chamber, and the 
Error _— was, that the Plaintiff being an Infant, ſued per Attornatum, when it ſhould be 
per Guardianum, or Prochein Amy; but this being an Error in Fact, it was a Queſtion, whe- 
ther ſuch an Error was aſſignable in the Exchequer-Chamber upon the Statute 27 Ex. cap. 5. 
becauſe that Statue gives Authority only to examine Matters in Law ;-but' adjudged, that it was 
aſſignable ; for the Statute glving the Writ' of Error, doth likewiſe give Authority to examine 

Nift prius in the Ex- 
chequer ; and the rather, becauſe the Statute gives Authority to the Exchequer- Chamber to re- 
werſe or affirm the Judgments, which implies, that it allows the Means of doing it. 2 Cro. 5. Row 
verſus Long. Poſtea Infant. (H) 3. S. C. . Wed 
13. In B. R. the Caſe was, a Statute- Merchant was ſent by Mittimus out of Chancery into the 
Court of Common Pleas, and Judgment and Execution given in that Court, and upon a Writ of 
Error brought in B. R. Execution Was there awarded ſuper tenorem Recordi, for the Original Record 
was ſtill in Chancery, the Queſtion was, whether this Writ of Error would lie ? and adjudged, that 
it would, and that if Diminution ſhould be alledged, the Court of B. R. might write to the. Chancery 
for the Record it ſelf; the Error aſſigned in B. R. was, that the Statute wanted one of the Seals which 

to be put to it; but adjudged, that the Conuſor could not aſſign this for Error, becauſe he had 
admitted it in the Common Pleas to be perſect; ſor upon the Mittimus out of Chancery the 
Statute it ſelf is always ſnewed. Moor 570. Worſtey verſus Charnock. Bil 6 n. 
14. ThePlaintiff had a Verdict in an Action on the Caſe for Words, and 1000 J. Damages, 
and afterwards he took out Execution by Elegit on the Lands of the Defendant, who died, and 
his Adminiſtrator brought a Writ of Error in the Exchequer-Chamber ; the Defendant in Error 
eaded in Abatement this Execution, by which he intended, that the Adminiſtrator had no Loſs 
the Heir at Law, and therefore a Writ of Error would not lie by the Adminiſtrator ; but up- 
vn a Demurrer to this Plea, it was adjudged for the Adminiſtrator ; for upon Eviction of the 
Lands the Plaintiff might reſort to the Goods. Moor 686. Lord Mordant verſus Bridges. 
15. The Plaintiff obtained Judgment in the Common Pleas in an Action of Debt, which was 
affirmed upon a Writ of Error brought in B. R. afterwards the Defendant died, and then a Scire 
Facias was brought againſt the Son and the Tertenants, and Judgment againſt them; and upon a 
Motion for-a Writ of Error in the Exchequer-Chamber, upon the Judgment in the Scire factas, it 
was. denjed, becauſe the Record came into B. R. by Writ of Error, and not by Bill, as by the Sta- 
tute 27 Eliz. cap. 8. is requited. 1 Roll. Rep. 264. Harvey verſus Williams. 

16. — in B. R. in Replevin; adjudged, that a Writ of Error in the Exchequer-Cham- 
ber doth not lie on ſuch Judgment, becauſe Replevin is out of the Statute. +2 Roll. Rep. 434. 
FarnelPs Caſmwee. bab i mch bebe cn: pc) bog. 2; 
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was, that the Writ was too general, and that the Jury had aſſeſſed Dam 
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20. In Riplevin, the Plaintiff had Judgment in the Common Pleas; and 2 Wiir vi fnqui or 
pats before the Return thereof the Defendant brought à Writ of Error in 5. K and af. 
terwards the Writ of Inquiry was returned; adjudged, that a Writ of Error would ng lie be- 
ee e f r 
21. But tis otherwiſe in Eje&ment; for in that Action the Judgment is perfect enbugh to bring 
an Habere facias poſſeſionenr before the Return of the Writ of Inquiry, becauſe the Words of 


Record ie not temoved. Latch. 133. Colmore verſus Hbf. 


Rerarn of the Writ of Inquiry, this Inconveniency would follow, (viz.) The Phaintiff may 
Poſſeſſion u an erronious Judgment, and never bring a Writ of Inquiry, and then the Bein- 
r ut Remedy. Latth. 212. Smith verſus Amr. 
22. The Statute 27 H. 8. gives the Exchequer-Chamber Authority to reverſe or affirm Judg- 
5 voy þ either in Action, on the Caſe, Account, Debt, Detinue, Ejett ment Or Treſpaſs ; the Lord 
Viſcount Say obtained a Judgment in an Action of Scandalum Magnatum, grounded on the 
Statute 2 R. 2. and the Defendant brought a Writ of Error in the erk | | 
objeRed, that it ought not to be allowed, becauſe nr. qt was not had u 
Actions mentioned in the Statute ; tis true, a Scandalum magnatum is call 
Caſe, but tis founded on a Statute, and for that Reaſon tis of a higher Nature than an Action 
on the Caſe; and ſo it was adjudged. Cro. Car. 101, 135. Lord Say verſus Stephens. See anten 
pl. 5. it will not lie upon a Judgment in a Sci. fa. or Replevin. Poſted pl. 31. 8 | 
' 23: The Plaintiff recovered in B. R. and the Defendant brought a Writ of Error in the Exche- 
quer-Chamber, and after the Record was ſatisfied, the Writ was diſcontinued, and then the De- 
fendant brought a Writ of Error in the Exchequer-Chamber, coram wobis refidert, and adjudged, 
that it did not lie, for a Writ of Error in the Exchequer-Chamber is given by the Statute 27 Eliz, 
in a Special Manner, either to affirm or reverſe the ſudgment, and the Execution thereof is re- 
ferred to B. R. therefore nullum coram wobis reſiden lies; but upon a Diſcontinuance or Miſcon- 
tinuance, the Tranſcript of the Record is remanded to B. R. JW. Fones 14. Polhill verſus 
Cate. | | | 8 | | 
24- Judgment againſt the Defendant, and before Execution taken out, he brou 


ghe a Writ of 
Error in the Exchequer-Chamber, and the Record was removed thither; yet the Plaintiff took 


n either of tho 


out Execution, and the Sheriff levied the Money, which remaining in his Hands, the Defendant 


moved for Reſtitution ; *tis true, by the Statute a Writ of Error is no Superſedeat, after a Verdict 
and Judgment, but the Record being removed before the Execution taken out, it was not at that 
Time before the Court; therefore a Superſedeas was granted as to the Execution quia improvide 


emanavit, and a Rule to take the Money out of the Sheriffs Hands. Style 414. Wingfield verſus 
Valence. ; — 12 BP | 


25. Writ of Error in the Exchequer-Chamber doth not lie to reverſe a Judgment given in an 
Action Qui tam, &c. nor upon a Judgment given in an Action de Scandalo Magnatum. 1 Vent. 


34, 49. Raym. 275. contra. Peg: | 

26. Where a Writ of Error is brought upon a Judgment in Debt in B. R. it ſtill remains a Re- 
cord of B. R. and an Action of Debt may be brought tat ic ng 1 Vent. 34. S. P. 1 
Lev. 153. S. P. 1 Sid. 236. S. P. 3 Lev. 396. Adams verſus Tomlinſon. See Superſedeas. See 
4 Mod. 247. S. PD. 


27. The Exchequer- Chamber doth not award a Scire faciat ad audiend Errores, but Notice 
is given to the Parties concerned. 1 Vent. 3 þ 


28. In Treſpaſs upon the Statute 8 H. 6. the Plaintiff had Judgment, it was 2 Queſtion, whe- 


ther a Writ of Error would lie in the Exchequer- Chamber; for tho? a Treſpaſs is one of the ſeven 
Caſes mentioned in the Statute which gives this Writ of Error, yet it may be intended 
22 Treſpaſſes, and not thoſe which are founded on a Statute. 1 Vent. 34. Skirr verſus 


* 


29. Scire facias againſt 


them ; adjudged, that no Writ of Error can be brought in the Exchequer-Chamber upon that 
Judgment, but i? 


gned for Error, that there was no Capias againſt the Principal ; but the Bail may be relieved by 
an Andita querela. 1 Vent. 38. Mingate verſus Stanton. pal; . fie: 412 


30. Iudg-· 
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37. Judgment in Treſpaſs againſt the Defendant in B. R. and upon.a Writ of Error brought 
in the .Exchequer-Chamber, the Death of one of the Defendants, before Judgment was aſſign- 
d for Error; the Defendant pleaded. in nullo eſt Erratum, which is a Demurrer, and confeſ- 
ſeth Errors in Eat; but the Court affirmed the Judgment, becauſe B. R. had Power to exa- 
mine Errors in Fact, and therefore the Exchequer-Chamber cannot try ſuch Errors; and the 
Statute which gives a Writ of Error in the Exchequer-Chamber, extends only to ſoch Caſes 
where no other Remedy could be had but in Parliameot; whereupon the Plaintiffs brought a 
Writ of Error coram wobis refiden in B. R. but adjudged, that it did not lie, becauſe ſuch Writ 
muſt be brought upon, and recite the whole Proceedings in the Exchequer-Chamber. 2 Lev. 38. 
Hopkins verſus Wriggleſworth. | EET” aicrnndd” nfs , f 3 
38. Debt on à Judgment in B. R. the Defendant pleaded in Abatement, a Writ- of Error de- 
pending in the Exchequer- Chamber, and adjudged good, but he muſt not conclude his Plea Re- 
Jſpondere, non debet. 5 Mod. 68. Daſbwood's Caſ e. 
39. Where an Ejectment is brought in B. R. and upon a Special Verdict, Judgment is given for 
the Defendant, Which is afterwards reverſed in the Exchequer-Chamber, tha® Court may give 
2 dgment, and enter it; but if the Judgment bad been in B. K. upon a Demurrer, and reverſed, 
1 | then B. R muſt have entered the hew Judgment, becauſe the Exchcquer-Chanber could not 
6 | ; ; have 
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have. awarded a Writ of Inquiry of Damages, per Holt Ch, Juſt. 1 Salk. 403. In the Cale of 


1 Salk. 264. An s ' | EEE * i | 
41. Adjudged, that where-ever a new Juriſdiftion is created by Act of Parliament, and the 


Court a&s as a Court of Record, according to the Courſe of the Common Law, and not in a 
ſummary Way, a Writ of Error lies on their Judgment; but if in a ſummary Way, then it muſt be 
a Certioruri. 1 Salk. 263. Groenvelt verſus Burwell. The * | 
42. Judgment was given againſt M and againſt R. who died, and a Sci. fu. was brought againſt his 4 Mad, 
Adminiſtrator, and after two Nihils Execution was awarded; but this Sci. fa. ſuggelting the Judg- * 
ment to be againſt . and R. and that R died and V. ſurvived, and afterwards died Inteſtate; 
now the Adminiſtrator of R. brought a Writ of Error coram nobis refiden', for Error in the Award 
of Exe-urion, and affigned for Error, that . ſurvived, upon which they were at Iſſue, and the 
Plaintiff in Error had a Verdict, but yet the Writ of Error was quaſhed, becauſe this being Mat- 

ter contrary to the very Suggeſtion in the Sci. fa. is not aſſignable for Error; tis true, if the Sci. * A Fudge 
fa. had been returned, he might have pleaded it, but ſince that was not done, he mult now bring, ment npon 


an Audita querela, if he would be relieved. 1 Salk. 262. Lampton verſus Collingwood, gr as 


turned, is a Fudgment by Default after Notice, and for that Reaſon a Writ of Error comes tos late to reverſe that Fudgments 
4 Mod. 314. 


43. Judgment by Default in an Action of Treſpaſs, and on a Writ of Error brought, the Error 
aſſigned was, that the Perfon who returned the Original was not Sheriff; adjudged, that if this 
had been objected in proper Time, it had been irregular; now the proper Time is in all that 
Term in which the Writ came in, but when that Term is paſt, and the Writ is filed, tis then 4 
I Record, and every one is eſtopped to ſay, that the Sherift did not return it; beſides, the De- 
1 fendant admitted the Original by appearing, and not challenging it. 1 Suk. 265, Andrews verſus 
F. Lynton, | 
$44 Sy nr in Debt in B R for the Plaintiff, afterwards the Defendant brought a Writ cf Er- 5 Mod, 
» ror in the Exchequer-Chamber, and there the Judgment was affirmed, and thereupon the Plaintiff 227. 
brought a Scire facias in B.R, and had an Award of Execution; then the Defendant brought an- 
other Writ of Error in the Exchequer-Chamber, tam in redditioue judicii quam in adjudications 
Executionis ; but notwithſtanding this Writ the Plaintiff took out Fnotacioa and upon a Motion 
to ſer it aſide, becauſe taken out pending the Writ of Error, it was adjudged, that the Intent of 
J the Statute 27 Elix. was only to relieve _ the Merits of the Cauſe, as it ſtood on the firſt Judg- 
3 ment, and that there could be no new Writ of Error after that Judgment was affirmed or rever- 
1 ſed, now in this Caſe the Merits of the firſt Judgment were examined before the Scire facias taken 
out, and thereby the Exchequer-Chamber had executed their Authority; and if fo, then by Con- 
1 15 ſecond Writ of Error can be no Superſedeas to the Execution. 1 Salk, 263. Hartopp 
verſus Holt. 
3 45. Error in the Exchequer-Chamber upon a Judgment in Treſpaſs in B. R. againſt four Defen- 
I dants; this Writ depended for a Year, and then abated by the Death of one of the Plaintiffs in Er- 
I ror ; then another Writ was brought, which depended half a Year, and that abated by the Death 
of another of them; and there being no new Writ brought afterwards, the Plaintiff in the original 
Action brought a Ca. fa. againſt the two Survivors; but it was adjudged erroneous, becauſe the 2 Cro. 
Judgment is ſtill in the Exchequer- Chamber till there is a Remittitur entered, for till ſuch Entry it 354. 
cannot appear to B. R. but rhat the Writ of Error is ſtill depending in this Caſe, 4 Leon. 197, was Yelv. . 
denied to be Law. 1 Salk. 261. Howard verſus Pitt. 
46. Judgment was obtained in B. R. againſt the Defendant, at the Suit of two Plaintiffs; a Writ 
I of Error was brought in the Exchequer- Chamber, the Writ was allowed; but before any Tranſcript 
1 made of the Record, one of the Defendants in Error died, and the Survivor brought a Scire facias 
uare Executionem, &c. and upon two Nichils returned, had an Award of Execution, and took 
the Plaintiff in Error upon a Ca. ſa. but it was ſet aſide: It was agreed, that the Writ of Error 
4 did not abate by the Death of one of the Defendants in Error, but that the, Plaintift in Error 
8 might bring a Scire facias, ad audiendum errores againſt his Executor, and he might have pleaded 
A to the Scire facias, quare executionem, &c. and ſhewed the Death of the Defendant in Error, but 
he loſes the Benefit of any Matter pleadable to ſuch Scire facias after an Award of Execution on 
the Scire facias returned; but where ſuch Award is on two Nibils returned, (as in this Caſe) he 
may relieve himſelf by an Audita querela; and unleſs the Ground of it is a Releaſe, or ſome other 
Matter in Fact, the Court will relieve him upon a Motion, without an Audita querela, 1 Salt. 
264. Wicket? verſus Cremer, + 
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= | 11 H Enant in Tail ſuffered a Recovery, and releaſed all Errors; now, tho? this Releaſe ſhall 
1 9 bar him to bring a Writ of Error, yet it ſhall hinder the Iſſue in Tail, and if there are no 
ſuch, it ſhall not hinder him in Remainder, becauſe one claims not only as Heir, but per formam 
dont, and fo doth the other. Dyer 188. Sir Ralph Rowlett's Cale. , | + et Io 
2. Feoffment to the Uſe of himſelf and M. G. his Wiſe, and to the Heirs. of their. two Bodies, 
nl Remainder to the right Heirs of the Husband, they had Iſſue a Daughter, the Husband died, the 
q Wife ſold the Lands, and the Daughter and her Husband joined in a Fine to confirm the Sale; 
oh | then the Daughter died without Iſſue, ſo that the Efrate-tail was ſpent, and the Husband, with a 
| | - collateral Heir to the Daughter brought a Writ of Error to reverſe the Fine; but adjudged, that it 
Would not lie, becauſe it muſt always be brought by him who is right Heir to him in Remainder, 
and not by his collateral Heir. Dyer 89. Varney's Caſe. | 
3. The Defendant was in Execution, and yet he brought a Writ of Error. Dyer 196. Bate- 
man's Caſe. | h 
4. There could be no Remainder limited upon an Eſtate-tail at Common Law, therefore the 
Statute de donis, Cc. enabled the Donor to limit fuch Remainder, and he ſhall have a Writ of 
Error upon a Judgment given againſt the Tenant in Tail, becauſe all Actions which the Common 
Law gave to Privies in Eſtate, are by that Statute implicitely given as, Incidents, @c. 3 Rep. 
Marqueſs of Winton's Caſe. | | ets 
5: Where a Judgment is had, either upon any erroneous Proceſs or Verdict, he who is grieved 
ſhall redreſs it by a Writ of Error, tho' he is neither Party or Privy to the Judgment. Owen 64. 
Henningham verſus Windham. 
6. A Man ſhall not reverſe a Thing for Error, unleſs he can ſhew that the Error is to his Pre- 
judice. 5 Rep. 38. Tey's Caſe. | | 
7. Yet in Beecher's Caſe it was held otherwiſe, for there the Plaintiff in an Action of Debt Re- * 
traxit ſe per Attornatum, and by the Judgment was not amerced, both which were erroneous, for 
a Retraxit cannot be per Attornatum, but mult be in propria perſona; and tho' it was for the Ad- 
vantage of the Plaintiff not to be amerced, yet he may aſſign it for Error. 8 Rep. 58. Beecher's 
Cale; F 
8. The Son and Heir was outlawed upon an Indictment for Felony, in the Life-time of his Fa- 
ther, who was ſeiſed in Fee, and upon his Death the Son entered and deviſed it to B. G. in Fee, 
who conveyed it to . S. who brought a Writ of Error to reverſe the Attainder by Outlary ; 
but adjudged it did not lie, becauſe if the Attainder ſhould be reverſed, the Heir muſt be reſto- 
red in Blood, and none can do that but he who is Privy in Blood. Godb. 376. Brooker's Caſe. 
9. Writ of Error on a Judgment in a Quare Impedit brought by the Biſhop and the Incumbent ; 
the ſaid Biſhop having pleaded in the Action, that he claimed nothing in the Church but as Ordi- 
nary, and now concluded the Writ of Error, ad grave damnum Epiſcopi, which is directly contra- 
ry to his Plea, for he could not be grieved by the Judgment, when he claimed nothing but Inſti- 
tution and Admiſſion ; but it was adjudged, the Writ of Error was well brought. 3 Leon. 176. 
The Queen verſus Biſbop of Gloceſter. | Ges I | | 
10. The Plaintiff had a Judgment in Debt, and afterwards the Defendant made a Feoffment to 
him of his Lands, then the Plaintiff ſued an Elegit upon the Judgment, but before it was executed = 
the Defendant brought a Writ of Error, and aſſigned Error in the Judgment; adjudged, that a - = 


Writ of Error would not lie, unleſs it be for Error in ſuing out Execution, which was not done I 
in this Caſe, for before Execution he is not a Party grieved, which is the true Reaſon why he in =, 
Reverſion or Remainder ſhall not have a Writ of Error in the Life-time of the Tenant for Life, = ( 

upon a judqment given againſt ſuch Tenant for Life, . becauſe neither of them can be a Party b 
grieved in his Time. Cro. Eliz. 289. Charnock verſus Sherrington. | 
11. In a Pracipe quod reddat. T. S. was vouched, who entered into Warranty, and pleaded to = 1 
iſſue, and it was found againſt him; now, if Judgment is given againſt. him, in ſuch Caſe he ſhall 1 ] 
A ; 
( 


See Stat. never have a Writ of Error, notwithſtanding the Statute 32 H. 8. cap. 32. for this is out of the 

18 Eliz. Statute, which only gives the Writ where a Verdict is found for or againſt the Demandant or Te- 
cap. 13. nant, and a Vouchee is neither of them. 1 And. 26, 27. 3 ke) | 

12. The Plaintiffand Defendant were Patentees claiming under the Queen, and Judgment was 

given for the Queen in a County Palatine; and in a Writ of Error brought it was objected, that 

it did not lie againſt the Queen, but that the Party ought to ſue by Petition; but adjudged, that 

the Writ did lie, for the Queen would not be prejudiced, whether there was Error, or not, be- 

cauſe both claimed under her; beſides, a Writ of Error would lie againſt her, where ſhe hath an 

immediate Intereſt, without any Petition, as where a Judgment is given for her in the Exchequer 

upon a Writ of Intruſion, and many Outlaries have been reverſed for Error. 2 Leon. 194. Har- 


il | l:flon's Caſe. / 
| | 41 Rs | 13. The 


the Coſts. Goldsb. 119. Willoughby's Caſe, | 1 
14. The Principal and Bail cannot join in 4 Writ of Error, becauſe there are ſevefaf Judgments 8 
againſt each. Co. Car. 219. Lancaſter vetſus Keileigb; and 295, Buſhell verſus Crosthhtuſtit. 7 Pol 
Nr eee e 205 ea bangers 5 lex 4/4 Buſhell, S. P. 

15. The Bail catitiot bring a Writ of Error for any Ertor in the principal Judginent; but they W. Jores 
may for an Error in the Judgment in the Sczre facias. Cro. Car. 345, 482. South verſus Gifford, 396. 
41 5; Smith verſus Janes. S. P. 2 Cro. Sanderſon veiſus Deverton. vb. 73. S. C. Cro. Eli. 730. 
Cockein verſus Hawkins. S. P. | 1 3 W isle 
16. An Aſſiſe was brought againſt Five for 100 Acres of Lands; three of the Defendants were = 
found not Tenants, and ſo were acquitted, of the Diſſeiſin; two other were found guy, quoad: 
three Acres, and for the Reſidue Not guilty ; a Writ of Error was brought, in which all of them 
joined; adjudged, that it oupht to have been brought only by thoſe Two who were ſound guilty, 
abd ths Three who were acquitted ought not to have joined. Mich. 5 Car. 2 Cro. 13 8. Vaughan 
verſus Lorrimer. Style 190. Barnwell verfus Lorimer contra. 211871 *+ 

17. Error of a Judgment in Eje&ment againſt feveral Defendants, and the Writ concluded ad 
grave damnum ipſorum, which muſt be intended of all the Defendants,” when it appeared upon 
the Record, that the Judgment was only 180 Three, and all the teſt were acquitted ; adjudg- 
ed, that the Writ was well brought, for it being only in the Nature of 4 Commiffion to examine 
Errors, this is not very matetial; beſides, ad dumnum ipſorum may be intended only of thoſe who 
were convicted, but they muſt all join in the Writ, and the judgment muſt be reverſed againſt 
all; in this Caſe the Error was affigned in the Nonage of the Three. 1 Vent. 165. Brel verſus 
Richards. 1 _— | 

18. Treſpaſs againſt Three, one of them pleaded Not guilty, upon which they were at Iflue, 
and the Defendant had a Verdict; there was Judgment by Default agaitiſt the other Two, and a 
Writ of Inquiry, and they only brought a Writ of Error, and affigned for Error the Want of an 
Original; tis true, if the Verdict had been for the Plaintiff, it had cured the Want of an Origi- 
nal, but it was for one of the Defendants, and ſo not cured by the Verdict or aided by the Sta- 
tute, and the other Two may bring a Writ of Error without the Third, for he cannot be joined, 


becauſe he is acquitted, and therefore cannot ſay that the Judgment is to his Damage. 1 Lev. 210. 
Cannon verſus Abbot. irl 


(C) 


Foz Faults and Aariance in the oziginal Writ, Declaration, and other 
| P2zocefs. See (F) 22. | 


1. LRROR of a Jae in Trover, for that there was no Bill filed, nor no Bail, but the 

Judgment was affirmed in the Exchequer- Chamber, becauſe the Want of a Bill was reme- 
die] by the Equity of the Stat. 18 Eliz. and the Want of Bail was not material, the Defendant be- 
ing in Cuſtodia Mar. Hob. 264. Willis verſus Woodhouſe. | 

2. Error of a Judgment in a Writ of Entry in the Quibus, for that it bore Date 13 Feb. and 
was returnable in Cro. Par. in the ſame Year; ſo the Return was before the Teſte, and it was re- 
verſed. Dyer 129. Marrow verſus Drew. 

3. Error of à judgment in Debt, for that the Record was, obtulit ſe in placito debiti de 101. 
and the Declaration was upon a Debt of 20 J. and for this Reaſon the Judgment was reverſed. 
Cro. Elix. 434. Staughton verſus Newcomb. Cro. Eliz. 185. S. P. 

4. Judgment againſt the Defendant, who appeared per R. B. Attornatum ſuum; and upon Er- 
ror brought, it was aſſigned for Error, that there was not any fuch Perſon as R. B. i rerum Na- 
tura : The Defendant pleaded In nullo eſt erratum, which is a Confeſſion that there was no ſuch 
Perſon, and yet the Court held it no Error, becauſe it was againſt the Record; but it had been 
better to have aſſigned for Error, that R. B. had not any Warrant of Attorney. Cro. Eliz. 665. 
Croſſe verſus Tyre. 

5. The Plaintiff in the original Writ was named Sadler, and in the Scire facias to have Execu- 
tion he was named Salter, and in the Writ of Error he was named Falter; adjfMged, that this Va- 
riance between the Original and Sci. fa. is erroneous, and not amendable by the Statute 18 Eliz. 
Dyer 173. for that gives a Remedy where there is no Original, but not where there is one, and 
Faulty. 5 Rep. 37. Biſhop's Caſe. | 

6. Error on a Judgment in Debt, the Original was againſt B. G. nuper de London, Yeoman, a- 
lias dict B. &. de Reading in Com Berks, Yeoman, and the Ca. ſa. againſt him was by the Name 
of B. G. nuper de London, Yeoman, but there was a' Variance in the alias diff, for that was B. G. 
ruper de Reading, Oc. but becauſe this Varlance Was not in the Name, but in the Addition, it 
was no Error. Goldfſ. 140. Latham's Caſe. | 
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7": In Dower, the Original was by Frances Fulgam, Widow, when it ought to be que fuit 

Uxor, Cc. and tho? the, ſubſequent Words were, quod reddat rationabilem dotem tent orum, que 
fuerunt Franciſci Fulgam quondam viri ſui, yet it was reſolved to be Error. 2 Brownl. 300. A 
gam verſus Harris. 2 | 

8. In Replev 


ment of it he concluded & hoc paratus eft verificare, when he ought to have concluded to the 
Country, becauſe the Error which he aſſigned is an Error in Fact, and the Court are not Judges 
of ſuch Errors, but only of Errors in Law, therefore tis as if there had been no Error at all, and 
ſo it was adjudged. . Telv, 58. King verſus Goſpar. _ * 
9. An Action of Aſſault was brought before the Mayor of Plimouth, and Ju 
for the Plaintiff, and a Writ of Inquiry of Damages was awarded to the Serjeant of the Mace, re- 
turnable at the next Court before the Mayor, Cc. and upon the Record certified it appeared, that 
the Writ of Inquiry was, executed before the Mayor 8 who was the Judge of the Court, 
and for that Cauſe the judgment was reverſed upon à Writ of Error, for the Inquiry before the 
Mayor was not warranted by the Writ. 2 Brown!. 203. Baily verſus Moon. - 
10. Error to reverſe a Judgment in Debt, Cc. and the Error aſſigned was, becauſe there were 


no Pledges on the original Writ, and every Plaintiff is to have Pledges, becauſe he is to be amerced 


if Judgment is given againſt him, and for. that Reaſon the Judgment, was reverſed. - Mich. 11 


Fac. B. R. Vaughan verſus Delahay. 3 Bulft. 175. Huſſey verſus Moor. S. P. | 
1 Roll 11, Tis a Queſtion, whether the omitting Pledges in an Action brought by Bil, as by an At- 
Rep. 205. torney, &c. ſhall be Error, or not, for there is a Difference as to this Matter between an Action 
brought by Bill and by Writ, for the Writ is, „i querens fecerit te ſecurum, &c, but the Bill is 
not ſo. 3 Bulſt. 61. Havers verſus Gibbons. ; | 


12. Error of a Judgment in Debt in B. R. the Error aſſigned was, becauſe the Bill was filed 
11 Feb. and the Bail a Day after, ſo as the Bill was before any Bail, and it did not appear that 
the Defendant was in Cuſtodia Mareſcali ; but adjudged, that the very Day of filing the Bill is 
not material; for when-ever tis filed, it bath Relation to the firſt Day of the Term. 2 Cro. 384- 
Platt verſus Plummer, and 568. Webley verſus Gilman. S. P. | 

13. Error upon a Judgment by Default in Debt, the Error aſſigned was, that the Original was 
againſt F. H. of Browton, and the Declaration was againſt F. H. de Brownton, and for this Va- 
riance the Judgment was reverſed, 1 Bulſt. 184. Harris verſus Sherley. 1 Brounl. 59. S. C. by 
the Name of Serle verſus Harris. | dhe | BARE 

14. Error in B. R. of a Judgment in Trover, the Error aſſigned was, that the Writ was, Where- 
as the Plaintiff was poſſeſſed of ſeveral Goods and Chattels, ad valenciam 20 J. and the Declara- 
tion was, that he was poſſeſſed of two Hogsheads of Claret Wine, and did not mention any Va- 
lue, ſo that this Declaration could not be. founded on that Writ; and this being Matter of Sub- 
ſtance, is not helped by the Statute 18 Eliz. of Jeofails, which helps only where there is no O- 
riginal, or where that and the Declaration vary in Form'; but adjudged, that ad Valentiam is not 
Matter of Subſtance, and this being after Verdict, is helped by the Statute. 2 Cro. 653. Bradford 


verſus Ramſey. 


- 15. The Plaintiff, who was a Biſhop, declared upon a Leaſe made by himſelf, whereas in 


Truth it was made by his Predeceſſor; after a Verdict for the Plaintiff a Writ of Error was 
brought, and this Variance between the original Writ and the Declaration was aſſigned for Error, 
and ſo it was adjudged to be, and not aided by the Statute 18 Eliz. the Judgment was rever- 
ſed. Mich. 14 Jac. Young verſus Biſbop of Rocheſter. 3 Bulſt. 224. 

16. Error on a judgment in an Action of Debt upon a Bond, and the Error aſſigned was, that 
the Teſte of the Original was before the Day limited for the Payment of the Money by the Condi- 
tion of the Bond, for which Reaſon the Judgment was reverſed, tho the Writ was returnable af- 
ter the Day of Payment. Moor 598. Williams verſus Bentley. 

17. Where Part of a Treſpaſs is done in the preceding King's 1295 and Part in the preſent 
Reign, there the Writ muſt conclude contra pacem of the late King, & contra pacem Domini Re- 
gis nunc; but where the whole Treſpaſs was done in a preceding Reign, there, if the Plaintiff 
concludes his Writ in ſuch a Form, tis Surpluſage. 1 Roll. Rep. 259. 

18. Where a Writ of Error is made returnable =. 1 than the ſubſequent Term, this muſt be 
on Purpoſe to delay the Plaintiff, and in ſuch Caſe the Court may award Execution. Hetley 17. 

e : 

8 19. Error in B. R. of a Judgment in the Common Pleas, in an Action of Treſpaſs for Breaking 
and Entring his Qbſe, &c. the Writ concluded contra pacem Domini Regis nunc, Cc. and the 
Treſpaſs in the Declaration was laid in the laſt Reign ; the Plaintiff in Error had Cofts, tho' the 
Writ in the Common Pleas was amended, according to the Inſtructions given the Curſitor, (viz.) 
contra pacem noſtram necuon contra pacem Car. nuper Regis, &c. 2 Vent. 49. Sid. 253. contra. 

20, Error of a Judgment in Dower in the Grand Seſſions in JPales, where the Judgment was 


by Default Ideo confideratum eſt quod tertia pars, Cc. Capiatur, and Day given ad audiend judi- 


cium, at which Day Judgment was given, quod recuperet ; the Error aſſigned was, that the Court 
had awarded a Petit Cape, which they ought not to do, becauſe that is always awarded for a De- 
fault after Appearance, and here the Tenant had appeared; but adjudged, this is not Error, for 


tis only Awarding a Proceſs more than ſhould be. 1 Vent. 60. Williams verſus Guyn. 2 Saund. j 


45+ 8. C. \ ' | 
SOM DEED 3 21. There- 


in there. were two Avowants, one of them was an Infant, and appeared by At- 
tcteorney when he home APPRAr by Guardian, and this was aſſigned for Error; but in the Aſſign». 


Judgment was given 
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Omiſſions; tis true, it was ſo formerly, even after a Verdict, becauſe the Queen being chief 
Guardian of the Peace, was entitled to a Fine upon all Manner of Force: But now * 
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46x) Theref on ore Thore in 'Treſpaſs the Writ concluded contra pacem Domini Regis Anne, and the 


Declaration was for. a Treſpaſs done 29 Septemb. 34 Car. 2. and upon Demurrer it was objected, 
that this could not be an Original to Warrant this Declaration; but adjudged, that fince the 


whole Treſpaſs appears by the Declaration to be done in a former Reign, the Words Domini 

Regis nunc be Surpluſage, and void; and ſo the Plaintiff had Judgment, 2 Lum. 1355.-Clerke 
rſus Johnſon. | 

4 2. the of was Ouare vi & armis, he broke the Plaintiff's Cloſe, and took and cartied a- 

way Bona ſua; and the Declaration was for Breaking the Houſe, and for taking Bona & catalla, 

leaving out ſua, and alſo the Words / & armis ; there was Judgment by Default; and upon a 

Motion in Arreſt of Judgment, it was obje&ed, that the Declaration was ill, becauſe of thoſe 


the 
Statute 16 & 17 Car. 2. this Deſect is-cured by a Verdict, and by the Statute 4 &+ 5 Anne, 


tis enacted, that no Exception ſhall be taken of or for the Omiffion of the Words Vi & armis ; 


then as to the Omiſſion of the Word ſua, it was objected, that made the Declaration ill, be- 
cauſe the Plaintiff did not alledge, that he had any Property of the Goods; but adjudged, that in 
the Common Pleas the Writ is Part of the Declaration, to which it properly refers ; and therefore 
the Declaration is good. 2 Lutw. 150g. Daile verſus Coates. Sid. 150. S. P. Sid, 187. S. P. 


*; » | . 
Foz Faults in the Imparlance and Plea-Rolls, 


1. Ebt on a Bond, which in the Imparlance-Roll was alledged to be made at New-Caftle, 
and in the Plea-Roll at Jork; and after Trial this was alledged for Error, and adjudged, 
that it was ſo. 1 Brownl. 66. Fetherſton verſus Tapſall. 

2. In Trover, &c. the Declaration upon the Imparlance-Roll had Spaces left for the Day and 
Year, but the Iſſue-Roll was perfect; adjudged, that the Imparlance-Roll could not be mended by 
the Plea-Roll, becauſe it was the Original, and the very Warrant to the other. Hob. 76. Parker 
verſus Parker. Cro. Car. 65. Wolfe verſus Hales. S. P. | | 

3. The Venire facias was returnable the firſt Day of the Term, but in the Iſſue-Roll Day was 
given before the Term, and the Iſſue was joined and tried; now the Iſſue-Roll being the War- 
rant for the Venire factas, the Day muſt be the ſame in both; but in this Caſe the Day given in 


ithe Roll was not in Term-T:ime, and therefore it doth not warrant this Venire facias, which was 


returnable the firſt Day of the Term; ſo that this Writ iſſued Erroxice to try an Iſſue without any 
Warrant on the Roll, and is not aided by the Statute 18 Eliz. for that aids Miſcontinuances, 
Diſcontinuances, and miſconveying Proceſs. Moor 402. Beſey verſus Hungerford. | 

4. In Aſſault the Plaintiff had Judgment upon Demurrer, and a Writ of Inquiry of Damages 
returnable die Martis prox” poſt tres Trin', and in Fact the Writ it ſelf was returnable die Mercurii, 


Cc. but the Inquiſition was taken on Tueſday the 26th Day of June, which was the very Day 


F awarded on the Roll; and the Vaintiff bad 40 J. Damages and Coſts ; and upon a Writ of Error 


* 


brought in the Exchequer- Chamber, this was aſſigned for Error; but adjudged only vitium Cle- 
rici, and amendable. Moor 711. Volley verſus Mooſley. 

5- Upon a Plea in Abatement there was Judgment to anſwer over, then the Defendant plead- 
ed to Iſſue, and at the Trial the Plaintiff had a Verdict; but the Judgment was ſet aſide, becauſe 
the Plea in Abatement was not entered on the Niſi prius Roll; tis true, the Plea-Roll was 
right, but the Ni prius Roll is not amendable by the Flea-Roll, 5 Mod. 392. Dubartine ver- 
ſus Chancellour. 


E 


Foz Faults in the Venire facias, Habeas Corpora, #nd Diſtringas, and Re- 
Ws turns of Jurozs, See Feuire factas. 


1. Juror was returned by the Name of Kidman in the Ve. fa. and Bidman in the Diſtrin- 
| gas; but it appearing that the ſame Party was ſworn, it was adjudged no Error. Goldf. 
184. Brewſter verſus Beak. Owen 62. Hugo v. Paine. S. P. 2 Cro, 244. Bowes v. Cannington, S. P. 

2. The Venire facias was awarded on the Roll, returnable Die Mercurii proxime poft Craſtin 
Trin', but the Writ it ſelf was returnable die Veneris prox* poſt Craſtin' Trin; and upon a Writ 
of Error brought, this was aſſigned for Error, and ſo it was adjudged; for the Court is to cre- 
dit the Roll, and not the Writ, and if that be ill, it ſhall be amended by the Roll. Cro. Elix. 
433. Hungerford verſus Vefie. | 8 

3. Error of a 2 Cc. becauſe the Venire facias bore Date 24 December, which was 
out of Term, and that it was returnable coram Juſtitiariis poſtris, and did not ſay apud Weſtm* ; 
then it was, Quod habeas ibi nomina, leaving out Juratbrum ; but adjudged no Error; for 
ſince made returnable coram Juſtitiariis, it ſhall be intended at Nin; and tho the Word Ju- 


ratorum is omitted, that is only the Miſpriſion of the Clerk, and ſhall be amended. Cro. Eliz. 
467. Willoughby verſus Grey. 
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Error, 
Palm. | 4. In Treſpaſs, upon Not guilty pleaded the Parties were at Iſſue, and the Record of Nifi 
3789 prius was Graves End Lane, when it ſhould be Grey's Inn-Lane, and thereupon the Plaintiff was 
- _ nonſuited ; it was the Opinion of the Chief Jultice, that if the Venire facias - varies from the 
Jo Record, the Plaintiff could not be nonſuit, becauſe there is no Record upon which the nonſuit 
ſhould be * at laſt a Venire facias de novo was granted in this Caſe. Godb. 328. Toung verſus 
Eaglesfield. EN n 2 
7 — of a Judgment, for that there were but 23 Names returned by the Sheriff on the Panel, 
where there ought to be 24, and the Trial was had by ten of the Principal Panel, and by two 
Tales Men; but becauſe this Fault was in the Habeas Corpora, and becauſe the Venire facias was 
right, there being 24 Names in that Writ ; therefore it was amended. ' Mich. 40 Eliz. Cro. El. 
586, Paulett verſus Chriſtmas. | | 627 751 ie 
6. The Condition was to put in Bail; the Deſendant pleaded, that the Term was adjourned to 
the Caſtle of Hartford, where he appeared and put, in Bail, upon which Iſſue was taken, and 
1 the Ulaintiff had a Verdict and Jodgmant ; but it was reverſed, becauſe the Ve. fa. was de vici: 
21088 ueto de Hartford, when it ought to be de Cafiro de Hartford; for Caſtrum is a diſtin Name of a 3H 
Place. 2 Cro. 239. Cunningham verſus Hare. wid ads > 3 
. Error to reverſe a Judgment, for that after the Habeas Corpora awarded, a Superſedeas was 
delivered to the Sheriff ro ſtay the Return of it; but yet he returned the Writ, and a Trial was 
had at the Aſſiſes, and Judgment thereon ; adjudged to be Error. 2 Cro. 43. King's Caſe. * 
8. In the Venire facias, Conſtantinus Callard was returned, and ſo named in the Diſtringas, but F 
in the Panel annexed »by the Sheriff Conſtantius Callard was returned and ſworn ; adjudged erro- 
nious. 2 Cro. 116. Blunt verſus Szedſtone. | 
11908 9. Error of a Judgment in an Action of Trover, which Action was brought in the Time of 
1 1 Queen Elizabeth, and the Parties were then at Iſſue, and a Ye. fa. returned; afterwards, in the 
11919 Reign of King James, an Habeas Corpora was awarded, with a Tales, which recited Quod ha- 

ö beas corpora juratorum ſummonit in Curia nuper Reginæ, which was true as to the Jurors, but not 
WI. as to the Tales; therefore the Ve. fa. which is the firſt Proceſs, but no Summons, doth not War- 
"ul rant the Tales; and for that Cauſe the Judgment was reverſed. 2 Cro. 83, 88, 161. Knowles Sir 
Wl Fra. verſus Beckenſbau. | 

10. A Ve. fa. iſſued in the Reign of Queen Elizabeth, and a Diſtringas and Nift prius in the 
| Time of King James, reciting Quod diſtringat Juratores nuper ſummonitos in Curia noſtra, when 
1 in Truth there was no ſuch Summons, becauſe the V. fa. was in the Reign of the Queen; after 
Judgment for the Plaintiff, and a Writ of Error brought in the Exchequer-Chamber, the Judg- 
ment was reverſed, becauſe the Diſtringas, with a Nifi prius, was a Special Authority to the 
Judges to try the Cauſe by a Jury ſummoned before in Curia Regis, and there was no ſuch Jury 
ummoned,; therefore the ſame could not be amended ; but the Trial was erroneous. 2 Cro.162. 
Goodwyn's Cale. | 8 | | 

11. Error in the Exchequer-Chamber on a Judgment in an Action of Debt, for that the Venire 
facias was awarded die Martis poſt Quinden' Trinitatis, and the Venire facias it ſelf was made re- 
turnable die 28 poſt Quinden Trin; but the Judgment was affirmed ; for this is but a Miſa ward- 
ing of Proceſs, which is helped by the Statute, Moor 696. Folſowe verſus Thorney. 

12. In Debt, the Venire facias was filed in Trinity-Term, Anno 38 Eliz. for a Trial at the Aſ- 
ſiſes between R. Cundey Plaintiff, and Peter Edgcomb of Mount Edgcomb in Com Devon Defen- 
dant ; the Writ was directed to the Sheriff of Cornwall, and in Hillary- Term, 39 Elix. the Con- 

' tinuance on the Roll was entered thus: Jur' inter R. Cundey de B. in Com Cornub Quer*, Cc. 

Et Petrum Edgcomb de Mount Edgcomb in Com Devon Ar Def. ponitur in reſpeftu, &c. nifi Ju- 
ſtitiarii Dom Reging ad Aſſiſas in Com” pred”, and Cornubia was written in the Margin; after a Ver- 
dict for the Plaintiff, it was aſſigned for Error in the Exchequer-Chamber, that ad Aſſiſas in Com* 
pred', muſt refer to the County of Devon, for that was the next Antecedent ; but the Judg- 
ment was affirmed; for Cornubia being written in the Margin, and in the Addition to the Name 
of the Plaintiff, the Words Com præd may refer to Cornwall as well as Devon. Moor 696. Cundey 
verſus Edgcomb, and oo. Bear verſus Beecher, S. P. 

13. The Venire facias was Hieronymus, and the Di(ringas was Feremias ; and for this Cauſe 
the Judgment was arreſted. Moor 762. Townſend verſus Priddy. | 

14. Error in a Judgment in Maſte, for that upon the Writ of Inquiry of what Waſte done 
there were 13 Jurors returned to be ſworn, where there ſhould be only twelve ; it was ſaid, this 
was not like other Writs of Inquiry, which were only an Inqueſt of Office, and therefore the 
Sheriff might have more or leſs than twelve, but here was a Verdict, that the Defendant had com- 
Hou Waſte, upon which an Attaint lies; yet the Court held it good. Cro. Car. 229. King ver- 
tus Fitch, | I | 

15. In the Venite facias the Word Vicecomiti was omitted, and yet the Sheriff of Suffolk re- 
turned the Panel, and his Name was endorſed ; this was adjudged Error; but becauſe on the Roll 
the Writ was awarded Vicecomiti Suffolk, and the Omitting the Name in the Venire facias was the 
Default of the Clerk, it was amendable. Sloper verſus Child. Hill: 16 Car: | 
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0 ts in the Recozd of Niſi prius and Judgments in the Courts at 
Foz Faults h eee. Judgm h 8 al 


1. URror on a Judgment in a Sti. fa. upon 2 Recogniſance, becauſe the Writ bore Date die ſo. 


lis, which is not dies juridicus ; it was reverſed. Dyer 168. Barett's Caſe. 3 
2. Error of a Judgment given for the Plaintiff, and in the entering it was, Quod præd Defen 


recuperet; it was argued, that it was amendable, being only the Miſ-entry of the Clerk; but ad- 


judged, _ to be amended, becauſe the Judgment was the Act of the Court. Golds. 124. Wel- 
com's Cale. | 

3. Error of a Judgment in B. R. upon an Information for buying Cattle, and ſelling them alive 

in the ſame Market; the Judgment was entered, quod fit in miſericordia, when it ought to be 
quod Capiatur; for being upon an Information, *tis a Contempt, and puniſhale by Impriſonment; 
Godb. 349. Pye verſus Bonner. 
4. The Entry of the Judgment againſt the Defendant was, Ideo videtur Juſtitiariis, that the 
Plaintiff ſhould recover, inſtead of Ideo confideratum eſt per Cur, &c. and there being a Judgment 
in a Sci Ja againſt the Bail, that Judgment was reverſed upon a Writ of Error brought by them, 
becauſe there was no good Judgment againſt the Principal. 2 Leon. 1. Thacker v. Damport. 

5. Error of a Judgment in a Writ of Partition, which was, that the Plaintiffs infimul & pro 
indiviſo tenent cum Defendente, and it doth not ſhew of what Eſtate, or of whoſe Inheritance: but 
adjudged, that in this J/rit tis not neceſſary to ſhew it, but that the Tenant in Common ought to 
ſhew it in the Declaration. 2 Leon. 118. Tates's Caſe. 

6. In Debt againſt the Earl of Lincoln, the Judgment was quod capiatur, and upon Error 
brought, this was aſſigned for Error, that a Capias did not he againſt a Peer; but adjudged, that 
becauſe a Fine is due to the Queen by this Judgment, a Capias pro Fine will lie. Cro. Eliz. 503. 
Earl of Lincoln verſus Flower. * 


Error of a Judgment in a Writ of Entry fur diſſeiſin; the Error aſſigned was, for that the She- 
riff had not returned the Names of the Summoners and Veiours ; adjudged to be Error; for if there 
is no Summons, the Party may have a Writ of Deceit, and Non co 
to bring it. Paſch. 39 Elix. Cro. Elix. 557. Meryll verſus Robbins. 
- 8. Error of a Judgment in Debt, for that the Record was oltulit ſe in placito debiti 101. and 
the Declqration was for a Debt of 20/. adjudged a manifeſt Error, and the Judgment was re- 
verſed. Mich. 38 Elix. Cro. Elix. 434. Staughton verſus Newcomb, 


* 


nſtat de Recordo againſt whom 


* 


9. In Debt the Judgment was, Ideo confideratum eſt quod (the Plaintiff) recuperet 40 8. pro mis 
& cuſtag*, omitting the Words ex aſſenſu ſuo per Curiam adjudicat' ; the Judgment was reverſed, 
becauſe the Words omitted are a material Part of . ; for if it doth not appear, that the 
Plaintiff conſents to take ſo much for Damages, a Writ of Inquiry may Iſſue. 2 Cro. 415. Ma- 
chin's Caſe. . | | 

10. The Judgment in an Action on the Caſe was, that the Defendant capiatur, where it ſhould 
be in miſericordia ; and for that Reaſon it was reverſed, 2 Bulſt 133. Kirkby verſus Ungle. Cro. 
Elix. 84. S. P. Crow's Caſe. | 
11. The Defendant died after the Day of Niſi prius, and before the Day in Bank, and yet 
Judgment was entered againſt him; but it was erroneous for that Reaſon. 2 Bu/ſt. 241. Jordan 
verſus Dennis, Lewis verſus Smith. Cro. Eliza. and Iſley verſus Pelham, S. P. Leon. 187. 

12. The Judgment was, Quod querens & plegii ſui ſunt in miſericordia pro falſo clamore, where- 
as it ought to have been quia non proſecuti ſunt ; for it ought not to be pro falſo clamore, but 
where the Judgment is upon Demurrer. 2 Cro. 213. | 47 5 

13. The Plaintiff died after the Verdict, and within two Days after the Rule given for Judg- 
ment; atid tho' the Defendant had four Days allowed, by the Courſe of the Court, to move in 
Arreſt of Judgment, yet they would not grant a Writ of Error, but cauſe the Judgment to be en- 
tered, and that it ſhould relate to the Rule given. Poph. 134. Earl of Shrewsbzry's Caſe. , 

14. So where he brought the like Action, and had Judgment by Non ſum informatus, and up- 
on a Writ of Error brought, and nullum eſt erratum pleaded, and it being certified, that the Plaintiff 
= * find Pledges de proſequendo, the Judgment was reverſed. 2 Cre. 3 29. De la Hay verſus 

aughan. 


15. Error in the Exchequer-Chamber of a Judgment in B. R. for that the Entry was of the Ju- 
ry, qui eletti & jurati dicunt ſuper ſacramentum, omitting theſe Words, qui ad veritatem de in- 
fra contentis dicend' electi, cc. the Judgment was reverſed. Sparrow verſus Stepney. 2 Cro. 119. 
16. The Defendant Being an Attorney of the Common Pleas, appeared in propria perſona, 
and * at Iſſue, the Record of the NW. prius was, quod tam pred (the Plaintiff) quam 
232 8 appeared per Attornatos ſuos; this was amended. 2 Cio. 265. Heyward verſus 

ay ward. . FR | | | | 2 

17. When a Record is removed into the Exchequer- Chamber, tis not a Record of that Court 
till the Error is determined; and if there is a Fault in the Tranſcript, by the Negligence of the 
Tlerk, he may be ſent for and amend it in the Exehequer-Chamber; but if the Fault b in the 
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Principal Record, then to amend it, and thereupon to alledge Diminutions, and upon Certificate 


à Cel. fa. againſt 


Dre 


thereof, the Tranſcript ſhall be amended. 2 Cro. 429. | 
18. In Dower there was a Judgment by Default, and a Writ of Seiſin to the Sheriff, c. and 
alſo a Writ of Inquiry, whether the Husband died ſeiſed, and of what Eftate, either in Fee, or 


in Tail; the Jury found, that the Husband died ſeiſed, hut could not tell of what Eſtate; and 
they found the Value of the Lands, & 95 88 temporis elabitur, &'c. Upon a Verdict Judgment 


was given, that the Widow ſhould recover Coſts and Damages to 60 J. and upon a Writ of Error 
brought, and the Record being rempvars y e Widow died, whereupon the, Plaintiff. in Error brought 
aſt het Executor 6d audiend” Errores, and ppp tuo Nihils returned, he aſſigned Er- 
ror, (viz..) That in this Caſe there ought, to be no Judgment to recover Damages, and that the 
Jury had not found of what, Eſtate the Husbarid died ſeiſed; for: if he did not die ſeiſed of an 
Eſtate of Inheritance, the Widow ſhall not be endowed ; and this was adjudged Error. 1elv.11.2- 
Bromley verſus Littleton, © e pere | * 
19. The Plaintiff had Judgment in an Action of Debt, and there was a Space left in the Roll for 
the Coſts; after a Year aa Day a Sci fa. was rought on the Judgment, as well for the Debt as 
Coſts, and in that Action there was a Judgment inſt the Defendant by Default ; then a Writ of 


Error was brought, and the Error aſſigned was, that there was no Colts entered in the principal 


Record; and this was adjudged to be Error. 1 Brownd. 75. Elliat verſus Golding. | 

20. The Plaintiff declared for a Treſpals done 12 N 45 Elix. and the Record of Ni prius 
was of a Treſpals done 12 Jan. 25 Elix. Upon Not guilty: pleaded, the Plaintiff had a Ver- 
dict, and on the Day in Bank he moved the Court, that the Record of Niff prius might be 
amended ; but it was not allowed, this being a Variance not amendable. Moor 081. 

21. In Treſpaſs, c. for taking away Goods, Cc. upon Not guilty pleaded, the Jury found 
the Defendant guilty, as to the Taking Part of the Goods, and as to the Reſt Not guilty; and 
the judgment was, that the Plaintiff ſhould recover his Damages againſt the Defendant, as to 
Part, & quod præd defendens capiatur & præd (the Plaintiff) in miſericordia pro falſo cla- 
more (againſt the Defendant) pro refiduo tranſgreſſionis, and this was adigned for Error upon 
a Writ of Error in the Exchequer-Chamber; for that it ought to be quod querens nihil ca- 
piat per Billam pro refiduo tranſgreſſionts ; but the Judgment was affirmed. Moor 692. Palmer 
verſus Sherwood. _ | OE do tents; 

22. After à Verdict for the Plaintiff in av Action of Aſſault, a Writ of Error was brought 
in the Exchequer-Chember, and the Error aſſigned was, that there were no Bail entered in B. 
R. for the Defendant ; whereupon a Certiorari was awarded to the Chief Juſtice, who certi- 
fied the Bail of John Hayes, but without any Addition of Title, Occupation, or Place of Ha- 


bitation; and thereupon the Judgment was reverſed, becauſe it did not appear, that they were 


Bail for the Party who was ſued; and ſo he was never in the Cuſtody of the Marſhal, 
and if not, then he could not be ſued in that Court. Moor 694. Bucknell verſus Hayes. 
23. Debt by an Executor upon a Penal Bill due to his Teltator, in which he declared, that 


the Defendant deluit to the Teltator, and detinet from him, Cc. the Defendant pleaded in 


Bar, per minus, upon which Ifſue was joined; but aftewards, relicta verificatione, before the 
the Nift prius was awarded, he confeſſed the Action, which was entered non poteſt dedicere ; 
but that the Bill Obligatory eſt factum ſuum nec quin ipſe debuit to the Teſtator in his Life- 
time, Cc. and thereupon the Judgment was, that præd (the Plaintiff) recuperet, &c. and up- 
on a Writ of Error brought in the Exchequer-Chamber, the Error aſſigned was, that the 
Conſeſſion of the Action was not purſuant to the Declaration, for that was in the Debet and 
Detinet, and the Confeſſion was in the Debet only; but the Judgment was affirmed ; for where 
the Defendant pleads in Bar to the Action, the Court mult intend, that which is pleaded, 
and nothing elſe obſtructs the Plaintiff to recover: Now when the Defendant relinquiſhes what 
he hath ſo pleaded in Bar, then the Declaration muſt be taken to be true, and then the Court 
may give Judgment upon it; and ſo they may where the Confeſſion is imperfe&. Moor 697. Joyner 
verſus Ognell. 7 Wo M 

24. In Treſpaſs againſt two, after Iſſue joined one of them died, and the Venire facias was 
awarded to try the Iſſue againſt two, and the Trial went on, and judgment; yet this was 
held no Error, one of the Defendants being living. Cro. Car. 308. Tyſhn's Caſe. 

25. An Attorney brought an Action by Writ of Privilege, and the Defendant had Judgment 
on a Demurrer, which was entered quod querens nil capiat per Breve, and this was aſſigned for 
Error ; for that it ſhould be nil capiat per Billam ; the Judgment was reverſed, for this could 
not be taken to be the Entry of the Clerk, but it was Part of the Judgment given by the Court. 
Cro. Car. 419. Raymond yerſus Burbridge. | | 
26. Upon a Kei. fa. on a Judgment, the Sheriff returned A. L. Tertenant, who being warned, 
appeared and pleaded, and there was Judgment againſt him; the Sheriff alſo returned B. and 
AM. his Wife, Tertenants, who appeared, and pleaded, and Judgment was given for them ; then 
R. L. brought a Writ of Error upon the Judgment given for B. and M. the Tertenants, and 

Death of B. if it was true, 


aligned for Error, that B. died before the Trial; but adjudged, the 
was not material to R. L. eſpecially ſince the Verdict had found, that B. was not Tertenant, 
Gro. Car. 372. Angell verſus Sir William Cooper. e 
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27. The Commiſſion of Ni prius was directed to Francis Harvey Eſq; one of the Juſtices of 

the Common Pleas, and the Return was, that the Trial was had coram Franciſco Harvey, Milite, 
one of the Juſtices, &. and upon Error brought, this was aſſigned for Error, but adjudged a good 
Return; for it may be he was an Eſquire at the Time of the Commiſſion awarded, and knighted 
before the Trial. Latch 161. Petty verſus Hobſon. Poſtea (M) 9: | 


28. The Mayor, Commonalty, and Citizens of # brought an Action of Debt on a Bond, 
and the Judgment was, that they naming them all, ſhould recover the Debt and 61. Coſts, eiſdem 
Maori Communitat adjudicat', omitting the Word Civibus ; adjudged Error, but it appearing 
on the Docket-Roll to be right, it was amended. Cro. Car. 413. Heeling v. Mayor of London. 

29. Aſſumpfit, & c. for ſo many Horſe-ſhoes and Removes, there was a Verdict for the Plaintiff 
and 50 s. Damages, which were encreaſed, but in the Record it was entered ex aſſenſu partium, 
or ad requifitionem quærentis, and thereupon a Writ of Error was brought in B. R. and this was 
aſſigned for Error, and for that Reaſon the Judgment was reverſed. Palm. 148. Conſlade verſus 

re. 2 | 
RC Etror to reverſe a Judgment in C. B. in which the Plaintiff alledged Diminution for Want 
of an Original, and upon a Certiorari to the Cuſtos Brevium, he certified, that there was no Ori- 

inal, and becauſe there were no Pledges, that was aſſigned for Error; but adjudged, that Pledges 
fal be intended to be on the Original (tho' it could not be found) becauſe in the C. B. they are 
always entered on the Original, and not on the Roll; and where there is no Original, that is a 
Fault which is aided by the Statute, but a bad Original is not. Sid. 84. Mpeeler verſus Wilkinſons 
See Hutt. 92, and 3 Bulſt. 61, 275. | | mT Ot | 

31. Error to reverle a Judgment in Aſumpſit in an inferior Court, wherein the Plaintiff declared 
on two Promiſes, and the Jury; as to one Promiſe, found for the Plaintiff, and as to the other for 
the Defendant; and Judgment was given for one, and not for the other, (viz.) that the Defen- 
dant eat inde die, or that the Plaintiff be amerced pro falſo clamore, for which Reaſon it was 
inſiſted; that the Judgment was defective, and the Court ſeemed of that Opinion, and that it 
ſhould not be reverſed, quoad one Promiſe, and affirmed for the other. 1 Vent. 27, 39. Gregory 
verſus Eades, See Jacob verſus Mills's Caſe, and Slocomt”s Caſe, | 


| \ 
32. Error to reverſe a Judgment againſt ſeveral Quakers, for refuſing to take the Oath of Alle- Raym. 


giance in the Statute 3 Fac. tendered to them at the Quarter-Seſſions; one appeared, and the Ent 


was Nil dicit ideo remanfit verſus eum Dominus Rex indefens*, the others were convicted, and 28Saund- 


udgment given, that they ſhould forfeit their Goods and Chattels, Lands and Tenements to the 
King Cc. the Error aſſigned was, that the Entry of the Judgment againſt him upon the Nihil 
dicit was Ideo remanfit, &c. which is more like a Hiſtory of the Record than any expreſs Judg- 
ment, for it ſhould be Ideo remanet, & c. in the preſent Tenſe, as in an Indictment where the K. 
ward of the Venire is præceptum fuit Vic, this is ill, for it ſhould be praceptum eſt, and this the 
Court held to be Error. 1 Vent. 171. The King verſus Green & al'. The King verſus Alway. 
2 Saund. 393. S. C. 1 Mod. 81. S. C. 

33. Error in B. R. to reverſe a Judgment in the Common Pleas in an Action of Debt for an 
Eſcape, wherein the Plaintiff declared, that he had recovered 55 J. 10 f. againſt one Travers, for 
Damages in an Action of I reſpaſs brought againſt him, and that he had taken out a Capias ad ſa- 
tisfaciend” directed to the Sheriff of Kent, commanding him to take the ſaid Travers, ad ſatisfa- 
ciend* Alano Lockhart (the Pronotary) de 88 s. and to the Plaintiff de 51 J. 2 s. in toto ſe attinge 
ad 551. 10. unde convitius eſt, by Virtue of which Writ the Defendant did take the ſaid Travers 
in Execution, and ſuffered him to eſcape without paying the Debt; there was Judgment by Des 
fault in C. B. for the Plaintiff to recover the ſaid 55 J. 10s. and the Error now aſſigned was, that 
it appears, that the Plaintift demanded and had Judgment to recover more than was due to him, 
as it appears upon his own Shewing, for the Ca. ſa. 2 which Travers was taken, was to ſatiſ- 
fy the Plaintiff de 514. 2 s. and yet he demanded and had Judgment for 55 J. 10 5. in the Action 
for the Eſcape, which ought not to have been, becauſe Travers was never in Execution at the 
Plaintiff's Suit for ſo much, but only for 51/7. 25. and the Sheriff had not taken Advantage of 
this Error in the Ca. ſa. adjudged, that he could not take Advantage of an Error in Proceſs, ſo 
this Exception was over-ruled, and the Judgment was affirmed. 2 Saund. 100. Faques v. Caſar. 

34 In Treſpaſs, c. the Defendant juſtified by Proceſs out of an inferior Court, ſetting forth, 
that at a Court of William Collins, nuper Vic, &c. a Plaint was levied againſt the now Plaintiff, 
for a Cauſe ariſing within the Juriſdiction of that Court (but did not ſay where) and that Taliter 
proceſſum fuit, Oc. that the Plaintiff in that Action got Judgment, under which judgment the 
Defendant juſtified ; and upon Demurrer to this Plea it was objected, that the Defendant had al- 
ledged the Plaint to be levied ad Curiam W. C. nuper Vic, when it ſhould be adtunc Vic', and 
that the Defendant ought to have ſet out the Proceedings at large, and not with a Taliter proceſ- 
ſum eſt, becauſe tis no Court of Record; but adjudged, that was the ſafeſt Way; then *tis ſaid, 
that the Plaint was levied for a Cauſe of Action ariſing within the Juriſdiction of the Court, but 
names no certain Place, nor any Place where the Sheriff made his Warrant, and that is iſſuable ; 
but for the firſt Objection, and other Objections as to the Levari facias, (which ſee in tit. Execu- 
tion. D) 13. S. C.) the Plaintiff had Judgment. 2 Lutw. 1410. Waller verſus Treeby. 2 Jones 
185. S. P. 2 Mod. 102, 105. S P. M710 

35- The Plaintiff. had a Verdict at the Aſſiſes, and upon a Motion to ſtay Judgment till he 
brought in the Poſtea, becauſe it did not appear on what Day the Aſſiſes was held, for the Record 
of Niſi prius was, Niſi Fuſtitiarii Domini Regis ad Aſſiſas in Com' prad' capiend aſfign' Die Jovis 
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7. The Diſtringus was Die Jovis viceſimo ſexto die Martii; und fo | 


* 


deci mo ſexto die Martii, 


was the Jurata; adjudged, that the Defendant cannot take Advantage of this Error after a Ver- 
dict; but i abe Clerk of Aſſiſe enter Judgment for the Plaintiff iaſtead of the Defendant, he hath 
no Remedy but by Action, 3 Mod. 198. Adding/on verſus Oal x. 


36. Writ of Error upon a Judgment in C. B. by Ni} dicit, the Error aſſigned was Want of an 
Original; the Deſendant in Error pleaded à Releaſe of Errors; the Plaintiff replied, that the Re- 
leaſe ſet forth by the Deſendant recited a Judgment recovered: by him ſor Cool. for, Debt and 
Damages, ultra mi & Cyuſtagia, and that the Releaſe was of the Errors in that Judgment, but 
that the Judgment on which this Writ of Error was brought was of 6004; pro debito & Hamnis 
only, and ſo1a Variance between the Judgment, the Errors whereof were releaſed, and the Judg- 
ment now in-Queſtion;- adjudged, that in C. B. if the Judgment is by Confeſſion, tis always en- 
tered as 2 Judgment pro debits & damnis, | without any Thing more, but in B. R. tis tam pro 
debito & damuis, quam pro mi- & cuſtagiis, but Damages include Cofts, and ſo no material Va- 
riance ; beſides, the Releaſe now pleaded, reciting the Judgment, doth not ſet forth, that any 
Colts at all Were tecovered; for tis 600 J. ultra mrs' & Cuſtagia. Mod. Caſes 236. In Navenant 
and Rafter's Caſe. f RES e er 6 „nb g 
37. Judgment was abtained-in an Action of Debt upon a Bond, and by Virtue of a Fi. fa. the 
Sheriff had taken and ſold ſome Cattle, the Judgment was reverſed; and a Motion was made to 
bring the Money into Court for which the Cattle were ſold, but it was denied ; then it was offer- 
ed to pay the Money to the Defendant, but that was likewiſe denied, for the Cattle might be ſold 
for leſs than they were worth, therefore to prevent an Action of Treſpaſs, the Plaintift muſt agree 
with the Defendant. 4 Mod. 161. Weſterne verſus Creſwick. ren 
38. Where there is a Demutrer, or Judgment by Default, and a Writ of Inquiry executed on 
the laſt Day of the Term, the Haintiff may enter his Judgment the fifth Day afterwards, but 
not before, there muſt likewiſe-be four Days excluſive between the Day in Bank and Signing the 
Judgment where there is a Verdict, for that Time is allowed either to move in Atreſt of Judgment, 
or to bring a Wtit of Error; and therefore the Courſe is ſor the Flaintiff to give a Rule to enable 
him to enter his Judgment, (viz.) Ni cauſa offenſa fit in contrarium infra quatuor dies. 1 Salk. 
399. Clerk verſus Rowland. | | tre . 4 b 11 
39. In a Quare Inepedit, the Deſendant pleaded Miſuoſmer in Abatement ; the Plaintiff demur- 
red to this Plea, and gave the common Rule to the Defendant to join in Demurrer ; adjudged, 
that in ſuch Caſe he could not enter Judgment without a Motion, if the Defendant did not join 
in Demurrer; but in perſonal Actions tis otherwiſe, neither doth this extend to Pleas in Abate- 
ment, becauſe final Judgment is never given on ſuch Pleas. 1 Salk. 399. Cook verſus Cook. 
4 Mod. 40. Debt for Rent upon two Demiſes, one whereof was Reddendum after the Rate of 18 J. per 
765 Annum; the Plaintiff had a Verdict and Judgment, and the Defendant brought a Writ of Error 
: _— in B. R. and adjudged, that the Reddendum was void for. Incertainty; then the Queſtion: was, 
272. what Judgment the Court ſhould give, whether a bare Reverſal, or Judgment for Part, and Nil 
„ Toy an Capiat as to the reſt, as the Court of C. B. ſhould have done; and adjudged; that where a Deſen- 
Adin dant brings a Writ of Error, as in this Cale, the Judgment in B. R. ſhalk be only to reverſe the 
may be former judgment, becauſe his bringing a Writ of Error is only to be eaſed of the Judgment had a- 
brought for gainſt him; but where the Plain in the original Action brings a Mit of Error in B. R. there 
D eve) is be Court may not only reverſe the Judgment given = the Defendant, but may likewiſe give 
1 „ ſuch Judgment as the C. B. ſhould have given, becauſe his Writ is to recover what he ought to 
Time cer- have recovered in the fart Suit. 1 Salk. 262, Parker verſus Harris. Bt Don nga Y 
tain when the Rent ſhould be paid. 1 12 


41. Error in B. R. of a Judgment: in C. B. the Declaration was Trin. 1 Anne, and Want of an 
Original was aſſigned for Error; and upon a Certiorari the Original was returned, with: the Con- 
vel. 108. tanwances: by which it appeared, that the Declaration was Hill. 13 Will. 3. with Imparlances to 
Lev. 69. Trin. 1 Anna, and the Original of that Term, ſo that the Suit was depending in the Reign of 
King William, before any Original taken out, for that was in the Reign of Queen Anne; but ad- 
judged, that on the Certiorari the Original only ought to have been returned, without any Conti- 

Style nuances, that this Return was contrary tothe Record, and therefore the Imparlances ſhall! be in- 
293 tended to be in another Cauſe. 1 Salk. 269. Tyſon, verſus Hilliard, S 
Mod Ca- 42. Upon a Writ: of Error in B. R. the Haut of an Original was aſſigned for Error, and the 
ſes 113, Defendant, before: the Return of tlie Certiorari, camo in gratis, and pleaded a Releaſe of Errors, 
206. to which Plea the NHaintiff in Error demurred, andi the Defendant joined in Demurrer; this Releaſe 
was agreed to be miſpleaded: for Want of a Venue; then the Queſtion was, whether B. R. ex 
io, might awardi a Certiorari, that it might appear whether there was an Original, or not; 
Ch. Juſt. held / they could: not, becauſe the Defendant, by leading a Releaſe, had admitted 
e Want of-an Original; beſides, the Queſtion was nat; whether Error, or not, but whether 
barred by the Releaſe, or not, and therefore the Court cannot depart from the Point referred to 
See Bi- their Judgment; for, if they do, then they give Judgment on the Certiorari, and depart from the 
= 4 Plea'and Demurrer, and Joinder. in Demurrer: But the other Judges were of a contrary Opinion, 
Caſe. Er- (viz.) that the Parties might forecloſe themſelves by their own Act, but not the Court; for they 
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aud aſſigned the general Error, and upon Ia nullo eſt erratum pleaded, it appeared, that the De- 
claration ſet forth a Demiſe, c. but did not ſhew that the Plaintiff entered and was poſſeſſed ; and 
the Truth was, that the Declaration was right, but the Line in which thoſe Words are, was o- 
mitted in the Tranſcript; thereupon the Plaintiff moved for a Certiorari ad informandam conſcien- 
tiam, which was oppoſed, becauſe after In nullo eſt erratum pleaded, the Defendant affirmed the Re- 
cord to be perfect, and therefore he is now forecloſed to ſay, that there is Error by Reaſon of ſuch 
a Defect, ſo that is directly againſt his Plea, which is very true; but yet the Court is not forecloſed 
by this Admiſſion of the Party ; for the Writ of Error being a Commiſſion to them to examine the 
Record, the Parties cannot reſtrain them from looking into it; and that where-ever by inſpecting 
the Court may affirm the Judgment, they ought to award a Certiorari, and a Rule was made 
accordingly for a Certiorari, upon an Affidavit, that the Record was right below. 1 Salk. 270. 
Meredith verſus Davis. 5 | . 

4. The Plaintiff brought an Action by the Name of Giggeer, and the Writ of Error was 
brought by the Defendant in an Action between Eiggure and him the ſaid Defendant; and for 
this Reaſon it was moved in Behalf of the Plaintiff, that he might have Leave to take out Exe- 
cution; tis true, the Court held this was a fatal Variance, and that the Record was not removed 


by this Writ of Error, therefore they would not meddle with the Execution ; but the Record was 
amended. 1 Salk. Giggeer's Cale. 


(G) 


Fo: faults in the Stile, Pleadings, &c. and Judgments in inkerioz 
Courts of Recozd. See Falſe Judgment per totum. Judgment. (C) 8. 


I. O reverſe a Judgment in the Court of Piepouders in Sturbridge-fair, in an Action in 
which the Plaintift declared on a Contra& made the laſt Fair, and there was no Plaint 
then entered, neither was the Defendant amerced; it was reverſed. Dyer 132. 

2, Error of a Judgment in Lynn Regis, for that the Court was held before the Mayor and B. G. 
and two other capital Burgeſles, and the Parties being at Iſſue, the Cauſe was tried, and a Ver- 
di& for the Plaintiff, and that the ſaid B. G. who was one of the Judges, was alſo one of the Jury, 
and for this Cauſe the Judgment was reverſed. Cro. Eliz. 850. Michell verſus Woodroffe. 


3. Error of a Judgment in Aſſumpſit in Plimouth, the Error aiſigned was, for that the Stile of 


the Court was Burgus Dominæ Reginæ, Burgi ſui de Plimouth, tent ibidem apud Guildhall, co- 
ram B. G. majore ejuſdem Burgi, 4 die Januarii, &c. and did not ſhew by what Authority the 
Court was held, either by Preſcription or Charter, whereas in all inferior Courts, their Authority 
to hold Pleas ought to be ſhewed; this was adjudged Error. Cro. Eliz. 489. Holman verſus Col- 
liat. Moor 422. S. C. Trin. 2 Jac. Telv. 46. Monſe's Caſe. 

4- Error to reverſe a Judgment in Leiceſter, for that there was no Plaint in the Suit, for it did 
not ſay B. B. queritur de R. W. but only that the Defendant ſummonitus fuit, &c. now in all in- 
ferior Courts, the Plaint is in Nature of an original Writ, and no Proceſs can iſſue without it, 
for which Reaſon the Judgment was reverſed. 1 Leon. 302. Savage verſus Knight. 4 Leon. 78. 
S. C. 2 Cro. 261. S. C. Palm. 449. S. C. - 

5. In Replevin, the Defendant avowed for Damage-feaſant, and thereupon they were at Iſſue, 
and the Cauſe was tried in the three Weeks Court at Mindſor, and found for the Plaintiff; the 
Error aſſigned by the Defendant was, that the Entry of the Plaint in the ſaid Court was on the 
ſeventh Day of May, and the Plaintiff declared for the Taking his Cattle the twenty-fifth Day, ſo 
that this being a three Weeks Court, the Entry of the Plaint was not at a Court-Day, as it ought, 
but between two Court-Days, for there are not three Weeks between the ſeventh and twenty-tifth 
of May, and for that Cauſe the Judgment was reverſed. Godb. 266. Brook verſus Gregory. 

6. T rover, Cc. was brought in the Court of the Marſbalſea, and the Trover and Converſion 
were laid to be in Southwark within the Verge; there was a Verdict for the Plaintiff, and a 
Writ of Error brought, and the Error aſſigned was, that peither of the Parties were of the King's 
Houſhold ; adjudged, that if the Action is not maintainable there, a Writ of Error will lie; two 
Judges were of Opinion, that the Action did lie, Gawdy doubred. Mich. 39 Eliz. Cro. Eliz. 
502. Bayliffe verſus Mickton. 6 Rep. 20. S. P. | | 4, 

7. Error to reverſe a Judgment in Abington-Court, for that the ſaid Court is mentioned to be 
held before the Mayor ſecundum conſuetudinem Burgi, &c. and it doth not appear, that there 
was any ſuch Cuſtom there; but this being directly againſt the Record, it was not allowed. 2 Cxo. 
359. Whiſtler verſus Lee. 

8. Error to reverſe an Amerciament in a Court-Leet, becauſe it was unreaſonable ; but adjudged, 
that after an Amerciament is once affeered, the Writ of Moderata miſericordia doth not lie. 1 Bulſt. 
125. Stubbs verſus Flower. | 

9. Error of a Judgment in the Court of Burton on Trent, becauſe it is not ſhewn in the Stile of 


the Court, by what Authority it was held, either by Charter or Preſcription, and that it was held 
coram Seneſchallo Ballivo, without letting dot 


theſe Reaſons, 2 Cro. 184. Jarrett ver 
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forth their Names, and the Judgment was reverſed for w. jones 
us Cadwell. 2 Lutw. 1452. Hargrave verſus Ward. S. P. 451. S. P. 


| | Error. $ 
9 — . 70 ,... 8 
| 10. The Declaration in an inferior Court was, & unde (the Plaintiff) per B. G. Attornatum 
um, leàving out the Word Dicit after a Judgment for the Plaintiff, and Error brought, the Doch. 0 
ment was reverſed, becauſe this Omiſſion was Matter of Subſtance. 1 Brown 96. Frild verſus 
Hunt. Telv, 103. S. C. ml We ahne enn % Han of: 
11. The Plaint in the Court in Norwich was, that the Deferidant attachiatus fuit, Cc. the 
Plaintiff had a Verdict, and upon Error brought, this was aſſigned for Error, that there was no 
Summons, for it was attachiatus fuit, inſtead of Summonitus' fuir, &c. adjudged, that this was 
not helped by the Statute 18 Eliz. for that extends to original Writs, which are ſued out of Chan- 
cery, and not to other Proceſs," Which is in Nature of an Original, therefore the Want of Sum- 
mons in this Caſe is the Want of ſuch an Original, which is not helped by the Statute, and ſo the 
judgment was revetſed. © 2 Cro. 108. Pratt verſus Dixon. , 901 Do! u d. 
12. Error of à Judgment in an inſerior Court, and the Error aſſigned was, for that the firſt 
Proceſs was a Capias, when it ought to have been a Summons, and for that Reaſon the Judgment 
was reverſed. 2 Cro. 260. Ward verfus Ellis. . AN; £2 
13. Error of a Judgment in Briſtol, in an Action on the Caſe for Words, where, upon Not 
guilty pleaded, the Plaintiff had Judgment; and the Error aſſigned was, that after an Attachment 4 
2 Cabias was awarded in that Action for the ſecond Proceſs, reas no Capras lay in ſuch Actions 4 
tilt the Statute 19 Hy. which extends to thoſe Actions brought in the Courts at Weſtminſter, and # 
not elſewhere ; but adjudged, that it might be by Cuſtom in that Town. 2 Cro, 222. Tuthil 
verſus Milton. Tel. 158. S. C. | | - 
14. Error of a Judgment in Aſſumpfit in Tewksbury-Court, where the Jury gave a Verdict for WP 
8 J. Damages, and 2 d. Coſts; and the Judgment was entered, that the Plaintiff ſhould recover 3 
his Damages, aſſeſſed by the Jury, to 8 /. and alſo 20 s. for Colts de incremento, omitting the 2 4. 
given by the Jury for Coſts, and for that Cauſe the Judgment was reverſed. Telv. 107. Haines 
verſus Gries. bas | | 5 2 99 
15. Error of a judgment obtained in the Court at Ludlou, in a popular Action, upon the Sta- 
tute 4 & 5 Mar. cap. 5. which Court is a Court of Record; the Errors aſſigned were, that by the 
Statute 18 Eliz. cap. 5. the Plaintiff ought to have ſued by Original, or by Information, and not 
by Bill; and that this Judgment was not obtained in ſuch a Court as is intended by the Statute, for 
the Courts of Record therein mentioned muſt be the Courts at Weſtminſter, propter excellentiam, 
and the Information ought to be in fuch a Court where the Attorney General may reply, or where 
he can attend, and that ſhall be only at Weſtminſter. 6 Rep. 20. Gregory's Caſe. Moor 412. S. C. 
16. Error to reverſe a Judgment in Aſumpfit, in a Court held at Leiceſter, becauſe it did not 
appear in the Stile of the Court, by what Authority it was held, whether by Cuſtom or Letters 
Patents; for tho? it was inſiſted, that they may take Cogniſance of their own Juriſdiction, without 
being inſerted in the Stile of the Court; yet that was adjudged, that they ought to ſhew their 
Juriſdition. 2 Cr0. 493. Johnſor verſus Underwood. - RQAIGAT? ( 7 
17. Error of a Judgment in the Court at Nottingham, in a Plaint of Debt levied in that Court, . 
for that the Defendant had no Addition, it was thus: f. H. H. queritur de Wilkielmo Preſton, alias 3 
ts I. Preſton de; &c. ſo that the Addition came after the Alias dif, yet the Judgment was af- 4 
firmed, for an Addition is not neceſſary to a Defendant in an inferior Court, becauſe Proceſs of F 


Outlary doth not lie in fach a Court. Moor 354. Preſton verſus Hinde. 1 

18. Error to reverſe a Judgment in a Court of Piepowders, becauſe in the Adjournment it was 
idem dies datus eſt, when it ſhould be eadem hora; but adjudged well enough. Moor 459. 

19. Error to reverſe a Judgment in Aſſumpfit in the Borough Court of Reading, for that the Cer- 2 
tificare was Plarita, O'c. ad Curiam Dominæ Regina Burgi ſui de Reading ten“ per conſuetudinem & = - 
likertaf majori & Burgenfibus conteſſac, &c. without ſaying per conſuetudinem ex antiquo ufitat, © 
and without alledging by whom their Liberties were granted; and this was adjudged erroneous, 
Moor 601. Smith verſus Johnſon. © © > | 
20. Error of a judgment in Lincolu, the Error aſſigned was, that the Plaint was, In placito tranſ- 
greſſonis ſuper caſum, and the Declaration was in Treſpaſs Vi & Armis : Sed per Curiam, tis al! 
one in Effect; then it was objected, that the Stile of the Court was Curia forinſeca Civitatis Lin- 

* W. coin, without ſhewing whoſe Court it was: Sed per Curiam, tis faid to be held, * coram Majore 3 
20000 Ballivis, and it appears to be a Court of Record, and fuch Court is the King's Court. 1 Rol. 
March Rep. 334. Oglethorp verſus Aue. F255 . | 
47.coram T. S. W. W. & R. R. Majore & Ballivis by Preſcription, not grad. "Thurſton v. Vincent. 


21. Error of a Judgment in Litchfield againſt an Heir, who pleaded Rien, per Deſcent ; the 
Plaintiff replied Aſſets, but did not ſay in what Place, or that the Aﬀets were within the Juriſ- 
diction of the Court, but the Jury found Aſſets, and gave no Coſts and Damages to the Plaintiff, 
and adjudged, that both theſe Matters were erroneous, and the Judgment was reverſed. 2 Roll. 
Rep. 48.” Brown verſus Carrington, oO Oo OO Ad wt 

22. Error of a Judgment in C. B. in Reple vin, removed out of the Hundred. Court by Recor- 
5 dare, and no Pledges returned upon the Plaint; but this being at the Sheriff's Petil, it was held no 
n . OH SF | 
23. Error to reverſe a Judgment in Debt in an inferior Court, for that the Plaint was entered 
generally in placito Debiti, fo as the Defendant” cannot Know what is demanded'; the Judgment 
een . Ä · , ̃ HENS ꝗ ꝗ »,, ⅛˙ ITS Ce CT gn 
: 4 = * | — 4. The 


TESTS 
0 < 


; : dw — „* — — | r — Uh” 
Error. 


— — 2 


. * 


—— 


24. The Stile of the Court was, that it was "held per conſuetudinem & literas patenter; und 
this was held to be Error; for if it was held by Cuſtom, and afrerwards they procured a Grant, 
the Cuſtom is gone. Style 131. Tomkins verſus Jurdan. | 300 
25. Error to reverfe a Judgment in Briſtol brought againſt an Executor, upon a Cuſtom to pay 
a Debt upon a conceſſit ſolvere, due by the Teſtator on a ſimple Contract; ſuch a Cuſtom bath 
been allowed againſt the Party who made the Contract, but never againſt an Executor. Style 
155. Trigg verſus Roberts, ws | 

26. The ury in aſſeſſing Damages ſay, pro mi & cuſtag omitting the Words circa ſectam ex- 
penditis, and fo it doth not 7 N for what the Coſts and Damages were aſſeſſed; the Judgment 
was reverſed. Style 164. Crible verſus Orchard. | 

27. The Iſſue was, De injuria ſua propria abſque tali cauſa, and the Jury found the Defendant 
not guilty generally; this was Error, becauſe it was not a direct Finding the Iſſue, but only ar- 
gumentatively. Style 167. Hobbs verſus Blanchard. | 

28. The Time of the Judgment and the Sum recovered, were entered in Figures, and it did 
not appear, that the Cauſe of Action did ariſe infra juriſdictionem, &c. all which were held for 
Error. Style 187. Jenkinſon verſus Porter. bY 

29. Error of a Judgment in Debt in the Court at Coventry, by nil dicit; the Error was, for 
that the Continuance was taken till the next Court, whereas it ought to have been on a Day cer- 
tain ; and therefore it was inſiſted, that this was a Diſcontinuance ; but adjudged no Error, be- 
cauſe the Court was feldom held at a certain Time. Cro. Car. 184. Jeſſon verſus Laxon. 

30. The Iſſue was tried by fix Jurors only, in an Action of Debt on a Bond in an Inferior 
Court in Cornwall; and tho' it was ſecundum con“ Cur, which was held by Preſcription, yet 
the Judgment was reverſed by Writ of Error, becauſe the Cuſtom was void againſt the Common 
Law. Cro. Car. 188. Tredymock verſus Periman. 

31. The Stile of the Court was, Placitum coram J. C. Majore, B. G. Recordatore, & J. D. & R. B. 
Aldermanis, & c. and the Plaint entered upon the Summons, and a Non eſt inventus was returned, 
at a Court held before J. C. the Mayor, and F. D. and R. B. Aldermen, omitting the Recorder, 
and this was aſſigned for Error, but not allowed; becauſe the Court is well held before the Mayor 
and Aldermen, without the Recorder, who may be preſent at one Court, and not at another. Cro. 
Car. 413. Brian verſus Whkes. | ws 3h | 

32. The Verdict in an Action for Words in the Court at Bath was for the Plaintiff, but en- 
tered for the Defendant ; and the Entry was, Ideo conceſſum eſt quod querens nil capiat per Bil- 
lam, it ſhould have been, Indeo confideratum eft ; and for this Cauſe it was reverſed. Cro. Car. 
319. Slocomb's Caſe. 1 Bulſt. 125. Fuller verſus Righthouſe, S. P. Horn verſus Warden. Latch 
83. S. P. | on 

oo In Caſe, there was a Judgment in the Palace-Court at Weſtminſter, and the Objection to it 
was, that the Declaration did not ſet forth, that it was infra juriſdictionem Palatii, and that there 
was not fifteen Days for the Return of the Ve. fa. but adjudged well enough; for the Plaintiff al- 
ledged the Court to be held by Letters Patents, and in ſuch Caſe the Ye. fa. may be returned within 
fifteen Days, tho' it cannot be ſo at Common Law. Style 39. Morefield verſus Webb. 

34. Error of a Judgment in Debt upon a Leaſe for Years brought by the Aſſignee of the Rever- 
ſion ; one Error aſſigned was, for that the Plaintiff ſet forth the Court to be held by Letters Pa- 
tents, and the Proceſs awarded ſecundum conſuetudinem Curiz, which cannot be where the Court 
began within Time of Memory; and this was adjudged erroneous, Cro. Car. 101. Long verſus Ne- 
thercote. See Remainder, (D) 13.S.C. | | 

35. Error of a Judgment in an Inferior Court; the Error aſſigned was in a Continuance, which 
was entered ad proximam Curinm 16 die Auguſti, &c. when in Truth the Court was not held on 
that Day ; beſides it ought to be ad proximam Curiam, and not at a Day certain. 24 Car. Stile 
122. Pimley verſus Robinſon, and 97. Pay verſus Paxtaffe, S. P. | 

36. Caſe, Cc. in an Inferior Court, &c. after a Verdict for the Plaintiff, the Judgment was 
reverſed, becauſe the firſt Proceſs was a Capias. Palm. 449. Marget verſus Harvey. | 

37. Error of a judgment in the Court at Hull, wherein the Plaintiff declared, that in Conſide- 
ration the Defendant in ſuch a Place infra juriſditlionem Curie, had promiſed to pay to the Plain- 
tift ſo much per Yard; he the ſaid Defendant promiſed to deliver to the Plaintiff fo many Yards 
of Kerſey, which he had not done, and the Error aſſigned was, that the Plaintiff had not decla- 
red, that the Delivery was to be infra juriſdiftionem Curie ; and for this Reaſon the Judgment 
was reverſed. 1 Vent. 2 Heely verſus Ward. Sid. 65. S. C. 

38. Ertor of a Judgment in an Action of Debt on a Bond given in Rippon Court, for that the 
the Record was, aſſidet damna ultra miſas & cuſtagia ad 101. and did not lay, occafione de- 
tentionis debiti ilhus, and the Judgment was quod recuperet damna pradiff, and did not ſay per 
Juratores aſſeſs , but the Judgment was affirmed. 1 Vent. 5. Baines verſus Biggerſdale. 

39. In Falſe Impriſonment, &c. the Defendant pleaded, that the Caſtle and Manor of St. Bre- 


wall in Com Glouceſter was ati atitient Caſtle and Manor, Cc. and preſcribed to have 4 Court 


there every three Weeks, to be held before the Cotiſtable or his Deputy, & duobus ſeforibus; 


for the Trial of all perſonal Actions; that a Plaint was levied at ſuch a Court held there before 
the Deputy and two Suitors, & diverſit aliis ſectoribus, ec. and that Taliter proceſſum fuit, Cc. 


that the Plaintiff had Judgment, and that the Defendant was taken in Execution, Ct. and upon 


Demurrer to this Plea the Plaintiff had judgment for two Cauſes; firſt, becauſe the Record in 
the Inferior Court was recited only by ® Tatiter proceſſum fuit, Without ſetting forth the Declara- 
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Damages was only by tuo Jurors z tis true, that Writ is per ſacramentum proborum & 


Error! 


tion and Appearance, & c. the next Cauſe was, becauſe the Defendant bad brought himſelf within 
the Preſcription, which was, to have a Court every three Weeks, to be held before the Con- 
ſtable or his Deputy, and tuo Suitors ; and the Court ſet forth in the Plea, that it was not only 
before tuo Snitors, but coram diverfis aliis ſectatoribus, which is larger than the Preſcription. 
2 Lutw. Rep. 913. Dennis. verſus Roul t. wad ob 

40. Treſpaſs upon the Caſe brought againſt the Defendant in an Inferior Court for Spaying a 
Sow inartificially; and upon Demurrer to the Declaration the Plaintiff had Judgment, and 
a Writ of Inquiry of Damages; and upon a Writ. of Falſe Judgment (when it ſhould have been 
a Writ of Error, becauſe upon the Pleading it appeared to be a Court of Record,) it was objected, 
that upon the Demurrer Day was given ad proximam Curiam, without mentioning any certain 
Day; and this was held an incurable Fault. 2 Lutw. 95 1. Bujzard verſus Bull. See Juſtifica- 
tion. (B) pl. 8. 18. Cro. Car. 284. N 5 

41. In Treſpaſs for taking a Gelding, the Defendant juſtified by Virtue of a Judgment obtain- 
ed in an Inferior Court, coram ſectatoribus, (without naming them) and that upon a Fj. fa. on 
that Judgment he took the Gelding ; and upon Demurrer this Plea was held ill, becauſe the 
Names of the Suitors, before whom the Court was held, were. not named ; beſides, *tis not al- 
ledged, that Plaint was levied, & 2 Lulu. 1351. Poplewell verſus Goſling, | 

42. In Treſpaſs, che Defendant juſtified under a Judgment in a Hundred-Court held by Pre- 
ſcription, and thereupon a Levari facias was awarded againſt the Goods of the Plaintiff, by 
Virtue whereof the Defendant took them ; there was a general Demurrer to this Plea, but no 
Judgment given. 2 Lutw. 1369: Simpſon verſus Merrils, 

43. In Treſpaſs, &'c. The Defendant juſtified, for that the Earl of Newport was ſeiſed in Fee 
of the Hundred of Stottesden, and that King Charles the Second, by Letters Patents, granted to 
him and his Heirs a Court of Record, &c. with Power to make Serjeants at Mace to execute 
all Attachment and Proceſs iſſuing out of that Court; then he ſets forth, that a Plaint was le- 
vied there againſt the now Plaintiff, and that a Precept was directed to the Serjeant at Mace, and 
to John Chetwyn, to attach the Goods, Cc. and that the Precept was delivered to Chetuyn, whs 
by Virtue thereof took the Goods que eſt eadem tranſgreſſio, &c. and upon Demurrer it was ad- 
judged, that the Plea was ill; for by Virtue of this Grant all Proceſs was to be executed by the 
Serjeant at Mace; but here the Attachment was directed not only to him, but to another,  (viz.) 
To John Chetwyn, and executed by him alone, 'which is not purſuant to the Power given by this 


2 — 


Grant. 2 Lutw. 1461. Selman verſus Perry. 


Error to reverſe a Judgment in the Court of Vork in Debt, for that there was a Variance 
between the Count and Plaint, for that was, Ad banc Curiam venit & queritur de placito debiti ſu- 
per demand” 141. and the Count was for 12 J. but it was ſaid, that the certain Sum need not be 
mentioned in the Plaint; and fo tis but Surpluſage. 1 Vent. Billingham verſus Vawvaſor. 

45. Error to reverſe a Judgment in the Court at Warwick in an Aſumpſit upon three Promiſſes, 
wherein the Jury found two for the Plaintiff, and as to the Third Promiſe, Non Aſſumpfit, and 
Judgment was given for the two Promiſes, that the Plaintiff ſhould recover, but as to the third 
there was no Judgment; it ſhould have been, that the Plaintiff be amerced pro falſo clamore, or 
that the Defendant eat inde fine die; and this was aſſigned for Error, and ſo it was adjudged, tho' 
it was inſiſted, that Judgment might be affirmed as to the two Promiſſes, and reverſed as to the 
other; but the Court held this Judgment altogether imperfect. 1 Vent. 27, 39. Gregory verſus 
Eades. See Judgment. (C) per totum. TE | 

46. Error to reverſe a Judgment in 4//umpfit in an Inferior Court, wherein the Plaintiff, in 
Conſideration the Defendant would ſolicite a Cauſe in Chancery for him, promiſed to pay, &c. 
the Judgment was reverſed for want of Juriſdiction ; and becauſe it was Defendens in miſericordia, 
when it ſhould be'capiatur. 1 Vent. 28. Berkley verſus Paine. 

47. Error to reverſe a Judgment in Hull, for that the Precept to the Serjearit at Mace for re- 
turning the Jury was, qui nulla 1 attingen, when it ſhould be attingunt; and the Entry 
was ad quem diem venerunt the Plaintiff and Defendant, when it ſhould be Veniunt; but the 
Judgment was affirmed; 1 Vent. 5 5. Ely verſus Ward. Sid.438:S.C. 1 Mod. 32. S. C. 

48. Writ of Error upon two Judgments in an Ipferior Court ; they returned two Records, but 


not the right; and upon Complaint to the Court it appeared, that thoſe for which the Plaintiff in 


Error brought this Writ were not determined; for there were Writs of Inquiry of Damages in both, 


but no Judgmetrits entered; adjudged, that if there be ſeveral Judgments between the ſame Par- 


ties, the inferior Court may return which Record they pleaſe ; and if Judgment is given in theſe 


Courts after the Teſte and before the Return of the Writ of Error, the Record muſt be removed, 


but if after the Writ of Error is returnable, then the Writ muſt be returned; but in this Caſe 
after the Writ of Inquiry was returned the Plaintiff ought to have prayed Judgment, and *tis his 
Fault if he did not fee the Judgment entered. 1 Vent. 96. Pridyard verſus Thomas. 1 Lev. 466. 


| F. C. Raym. 189. F. C. ; 


49. Judgment by Default in an Inferior Court was reverſed, for that the Mit of Inquiry of 
| egalium 
 hominum, ard doth not ſay duodecim, as a Venire ; but yet, tho' they alledged a Cuſtom to inquire 
by two Jurors, adjudged, there cannot be lefs than twelve. 1 MIS... 3... | 
50. The Defendant was arreſted upon a Precept to the Bailiff of a Franchiſe, who took Bail for 


his Appearance, but at the Day the Defendant did not appear, and 1 Judgment was given 
againſt him by Default; and now # Writ of Error was brought, and the Error aſſigned was, that 


fuch 
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ſuch Judgment ought not to be given in Perſonal Actions before Appearance, becauſe there can be no 
Default till there is an Appearance ; that giving Bail is no Appearance, but admitting it was; then 
Judgment ought to be entered upon Nil dicit, and not upon defaltum fecit; for which Reaſon it 
was adjudged erroneous. Sid. 16, 32- Burges verſus Peirce. 
Fi. Error to reverſe a Judgment in an Aſſumpfit in an Inferior Court; for that the Time of the 
Promiſe ſet forth in the Declaration was in Figures, and for that Cauſe the Judgment was re- 
verſed. Sid. 40. Duckett verſus Bland. 1 

52. Error of a Judgment in the Palace-Court in Aſſumpſit, wherein the Plaintiff declared upon 1 Lev. 5% 
a Promiſe to pay him ſo much Money, if he could procure for the Defendant a Leaſe of ſuch a 
Houſ: in Middle-Row in Holborn, and did not ſhew, that Hollorn was within the Juriſdiction of 
the Court; and for that Reaſon it was reverſed, Sid. 65. Romſey verſus Atkinſon. 1 Lev. 96. 
I#/hitehead verſus Brown. S. P. Raym. 75. S. C. | 

53. Error to reverſe a Judgment in the City of Exceſter, for thet the Venire facias was returt- 
able coram Majore & Ballivis, without ſaying Hic, or in Curie; and this appearing upon reading 
the Record, was adjudged Error, for the Writ might be returned in a Tavern. Sid. 77. Davis v. Pits. 

54. Error to reverſe a Judgment in the Palace-Court, where the Plaintiff declared, that the De- 
fendant was indebted to him apud Southward infra juriſdiftionem Cur, Cc. in ſo much Money 
upon a Contract for a Cow; the Error aſſigned was, that it did not appear, that the Contract was 
made within the Juriſdiftion, but only that he was indebted, when a Debt is ſo every where; 

'$ and this was held Error. Sid. 87. Godfrey verſus Saunders. a 
1 55. Error to reverſe a Judgment in the Marſhal's Court, in an Action on the Caſe, wherein 1 Ley. $5: 
the Plaintiff declared, that in Conſideration he had promiſed the Defendant infra juriſdiftionem 
Curie, that he would not diſturb any of the College of the Engliſh Jeſuits, and that he would de- 
liver up a Bond of 3001. to the Defendant, in which ſome of the ſaid College were bound to him, 
the Defendant promiſed to pay the ſaid 300 f. the Defendant pleaded, that the Plaintiff did di- 
ſturb one of the College, upon which they were at Iſſue, and the Evidence was, that one of the 
College was arreſted by Proceſs out of B. R. at the Suit of the Plaintiff, who demurred upon this 
Evidence, for that the Defendant did not produce the very Proceſs, which being Matter of Re- 
cord, could not be tried but by it ſelf ; thereupon the Defendant aſſigned for Error, that the Con- 
ſideration of his Promiſe was not laid within the ſuriſdiction; for — of the Jeſuits might be 
ſued any where in England, which that Court could not try; beſides, the laſt Part of the Promiſe 
* was not within the Juriſdiction, (viz.) the Promiſe to deliver up the Bond; for which Reaſohs 
the Judgment was reverſed. Sid. 105. Brian verſus Fitzharris. See Evidence. (D) 23. S. C. | 
9 56. Error to reverſe a Judgment in Durham, for that it was, Ideo conſideratum eſt, without ſaying per Lev. 105. 
Curiam; but adjudged, that tho” this is Error in other Inferior Courts, yet*tis not ſo in the Courts of Coun- 
ties Palatine, as Durham is, nor in the Courts of Wales. Sid. 147. Smith v. Smith. See Sid. 143. S. P. 
4 57. Error to reverſe a Judgment in Exceſter in an Action of Debt for Rent, in which the Plain- 1 Lev. 
tiff declared upon a Leaſe made in Exceſter of Lands in Topſham, and becauſe it did not appear that 1% . 
the Landsleaſed were within the Juriſdiction of the Court, the Judgment was reverſed. Sid. 151. N W 
Drake verſus Beer. : 

58. Error to reverſe a Judgment in Exceſter Court in an Action of the Caſe for ſcandalous 1 Lev: 
Words ſpoken of the Surveyor of the Cuſtoms in the Port of Exceſter ; the Words were laid to be 133. 
ſpoken within the Juriſdiction; but the Error aſſigned was, that the Port of Exceſter was not 
laid to be within the Juriſdiction, and that the Plaintiff laid the Word to be ſpoken of him tb 
* defraud the King of his Cuſtoms infra Portu Exon? ; but adjudged; that ſince the Matter which 
is actionable is expreſly laid to be within the Juriſdiction, if other Matter in Aggravation of the 

Words are not laid ſo, yet the Declaration is good. Sid. 342. Corbin verſus Merſon ; they relied 
on Ireland and Blackwell's Caſe. 5 £ 7 | 1 | 

59. The Defendant was indicted and convicted at the Seffions, for ſpeaking ſcandalous Words of 
the Juſtices of Peace, and upon a Writ of Error brought, the Error aſſigned was, Ideo venit inde 
jurata, when it ought to be, Ideo præcept eſt Vic quod Venire faciat 12, the firſt being the Form 
in the Courts at Weſtminſter, and the other the Form in Inferior Courts; the Judgment was re- 
verſed. Sid. 364. The King verſus Knott. | | 

60. Error of a Judgment in Walling ford Court, in which the Plaintiff declated, that the Defen- 1 Saüga: 
dant being indebted to him at Walling ford, for Goods ſold and delivered; but did not ſay Where . Fug y 
the Goods were ſold and delivered, and ſo may not be within the Juriſdiction of the Court ; and 
for this Reaſon the Judgment was reverſed. 1 Lev. 139. Price verſus Hill. 1 Lev. 1 56. Stone verſus 
ary = S. P. 2 Lev. 87. Hanſlip verſus Coater; S. P. | 
4 G1. Error of a Judgment in the Court of Lyme, for that the Venire facias wis per quòs rb 
veritas e oterit, for Sciri; beſides, in the Entry of the Jury, *tis qui elefti; &c. & 
= jurati dicunt ſuper 3 omitting ad veritatem de infra content dicend', and for theſe Rea- 
ſons the Judgment was reverſed; 2 Lev. 85. Bedingfield verſus Berri ford, | | 

62. Error of a Judgment in Exceſter Court, where the Plaintiff declared on two Promiſes, (viz.) 
on an Indebitatus Aſſumpſit and Quantum meruit ; the firlt he alledged to be infra Juriſdiftionem 
Curie ; but the Words adtunc & ibidem were left out in the ſeeond Promiſe ; and 2 this Reaſori 
the Judgment was reverſed. . 5 Mod: 78. Cutmore verſus Tripe: ö 
Sz. Error of a Judgment in the Palace- Court, for that the Juty aſſdent dumna; &t: inſtead of 1 Salk; 
Aſfidunt ; it ſhould have been in the preſent Tenſe, and therefore recuperaret dainna, inſtead of 328. 
recuperat, hath been adjudged ill; but it was ruled, that Afſident is the proper Word, for it comes Falſe La- 
from the Verb aſſideo, which is to aſſeſs, 5 Mod. 323; Redwood verſus Coward: 64. Writ tin. A) 5- 
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64. Writ of Error of a Judgment in an Action of Debt on a Bond in the Court at Briſtol, held 
ſecundum legem mercatoriam ſerundum conſuetudinem Civitat præd tempore cujus, and this was be- 
fore the Sheriffs, &c. of Briſtol ; the Error aſſigned was, that a Court ſecundum iegem mercatoriam 

could not be held before the Sheriff, but before the Mayor of the Staple only, and in Matters 

* Cro. wel enou Staple-Tranſaftions ; but adjudged, that it being * ſecundum conſuetudinem Civitatis, tis 


S, P. well enough. Mod. Caſes 61. Evans verſus Roberts. | 
| Ge, 65. Indebitatus Aſumpſit infra juriſdictionem Curiæ, for Wares ſold and delivered; there was a 
3k. d' Verdict and Judgment for the Plaintiff in the Court of Carliſte, and upon a Writ of Error brought, 
W. Jon. the Error aſſigned was, that twas not alledged, that the Wares were fold * infra juriſdictionem, 
451. Hub- for tis upon that Contract on which .the Aſumpſit riſes ; the Judgment was reverſed. T. Jones 
bin 5 Caſe. 230. Wallis verſus Squire. ©, 1 | 
T. Jones 66. In Falſe Judgment, the Defendant juſtified by Virtue of à Capias directed to him out of 
14, 215. an Inferior Court, &c. and upon Demurrer to this Flea, it was objected, that it was ill, becauſe 
S. CO. the Defendant did not ſhew, that a Summons firſt iſſued againſt the Plaintiff, and Inferior Courts 
cannot award a Capias before a Summons ; for which Reaſon the Plaintiff had Judgment; tis true 
this Matter is not aſſignable for Error in a Writ of Error brought, becauſe tis only a Fault in the 
Proceſs, and *tis aided by Appearance; but Falſe Impriſonment lies, and the Officer cannot juſtify 
as thoſe may for executing Proceſs out of the Courts at Weſtminſter ; for in ſuch Caſe a Sheriff may 
juſtify the Arreſt upon a Capias, without an Original. 1 Vent. 220, Read verſus Wilmott. 1 Mod. 81. 
" of | | | 
57. Caſe, &c.for ſuing him in an Inferior Court, for a Cauſe ariſing out of their Juriſdiction; upon 
Not guilty pleaded the Plaintiff bad a Verdict; and in Arxeſt of Judgment it was inſiſted, that the 
Declaration was. ill, becauſe the Plaintiff did not ſet forth, that the Defendant did know that they 
had no Juriſdiftion ; but adjudged, that the Plaintiff ought to have Recompence for the Injury 
done, for he might be compelled. to put in Bail, where Bail by Law is not required above. 1 Yer:. 
369. Hodſon verſus Read. 15 
68. It cannot be aſſigned for Error in Fact, that the Cauſe of the Action did ariſe without the 
Juriſdiction, &c. neither is the Officer, puniſhable who executes ſuch Proceſs; but an Action lies 
againſt the Party for ſuing in an Inferior Court, when the Cauſe of Action did ariſe without their 
]uriſdiction. 1 Vent. 369. Cowper verſus Cowper, cited in the Caſe of Hodſon and Cook. 
. . 69. In Debt upon a Record in an Inferior Court, if the Defendant plead Nu/ tiel Record, they 
certify only Tenorem Recordi, and grant Execution afterwards. 1 Vent. 212. 
2 Lev.87. 70. Error of a Judgment in the Court at Coventry, wherein the Plaintiff declared, that the 
8. C Defendant being indebted to him infra juriſdictionem Curia pro diverfis mercimoniis & bonis ad- 
tunc wenditis & deliberatis did then and there promile to pay ; aſter a Verdict for the Plaintiff the 
Error aſſigned was, that the Plaintiff did not alledge the Goods were ſold infra Furiſdiftionem 
Curiæ; the Judgment was reverſed. 1 Vent. 243. Hanſlap verſus Cater, . 
Raym. 71. Error of a Judgment in Dower given in Neu- Caſtle; the Error aſſigned was, becauſe the 
”_— 98 Proceedings were by Faint, without Writ Original, and no ſpecial Cuſtom alledged to maintain it, 
3. C. and Pleas of Freehold cannot be held without Writ, and this was held Error. 1 Vent. 267. Lo- 
max verſus Armorer. See 3 Co. 101. | 2060 i TE | | 
72, In Treſpaſs, &c. the Defendant juſtified under a Plaint in the County-Court for a Debt of 
-39 5. 11 d. and that taliter proceſſum fuit, that T. P. the Plaintiff in that Plaint recovered, &c. 
and thereupon, quoddam præceptum emanavit out of that Court, Cc. and upon Demurrer to this 
Plea it was held ill, becauſe the Judgment was pleaded in an Inferior Court, not being a Court 
of Record, with a taliter proceſſum fuit, when the Proceeding ſhould be ſet at Large; beſides, tis 
not ſet forth, that the Debt did ariſe within the Juriſdiction of the Court, neither did it appear 
that the Præcept was awarded by the Court; for it ſhould be quoddam præceptum direct“ fuit per 
prefat” Curiam, &c. 2 Vent. 100. Pinager verſus Gale. | | 
73. Error to reverſe * given in the Court of Hull, wherein the Plaintiff declared, 
that there being a Diſcourſe between bim and the Defendant, concerning an Houſe at Hull- Bridge, 
which the Plaintiff had ſold to him, and the Purchaſe- Money not being paid, and the Defendant 
being unable to pay it, in Conſideration the Plaintiff would releaſe the Debt, the Defendant pro- 
miſed to deliver up the Poſſeſſion of the Houſe, &c. by a certain Day, which he had not done 
licet ſapius requiſitus; the Error aſſigned was, that the Plaintiff did not alledge the Houſe to be 
ſituate. within the Juriſdiction of the Court, for the Performance of the Promiſe muſt be within the 
Juriſdiction as well as the Making the Promiſe ; and Tuiſden Juſtice,” was of that Opinion, but 
Keyling contra; then it was objected, that here was no Special Requeſt laid, which ought to be 
done, becauſe to deliver. up Poſſeſſion of an Houſe was a Collateral Thing; but adjudged, that 
this being to be done at a certain Time, the general Allegation, licet ſæpius requifitus, is fufficient ; 
but if no certain Time had been ſet, he would have Time during Life, unleſs haſtened by a Spe- 


4 * 3 + * 


_ cial Requeſt. 1 Vent. 75: Bernard verſus Bernard. 1 Lev. 289. S. C. gin alot | 
74 Error of a Judgment in an-Jndebitatus Afumpfit in the Court of Marlborough, for that it 
| 1 {aid to be held coram Majore & Burgenfibus Burgi prad, ſecundum conſuetudinem Burgi ejuſ- 
lem g tempore $0, Cc: and the Name of the Mayor was omitted; and. for this Cauſe the Judg- f 
| ment was reverſed. Raym. 395. Durnford verſus. Iriſh, See Jarret verſus Caldecuell. S P. 
41.5 3 Bs Error of 4 Judgment in a Scire facias upon a, Recogniſance againſt the Bail in the Court 
of Hofton, and that Court not only certiſied the Judgment upon the Ser; fa. but alſo the judgment 
in the Principal Action, and the Proceedings thereon, and this was hald good; for if they — I 
"217 .þd 1 ere Wer HICKS Fo, % of & did . © © Garti 3 
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ertify only the Judgment upon the Sci. fa: this Court might not underſtand it, becauſe in infe- 
or Courts there are not ſeveral Rolls to enter the Judgments for the Principal, and another for 
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the Bail, and another for the Sci. fa. but all are entered in one Book, and never at large, but when 
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Ja Writ of Error is brought, and then they make up a whole Record. Ram 431. Johnſon v. Tayler. 


176. Upon a Writ of Error of 3 Judgment in the Court of Berwick, the Proceedings were re- 
IF; ined in Engiiſß; adjudged, that B. R. is to take Notice of the particular Laws and Cuſtoms of 
ke place where the Judgment is given, that if the Proceedings below were in Engli/h, they may 


\ 


7 
TP 


6 be ſo entered here; tis true, upon the Return of an Habeas Corpus, the inferior Juriſdiction mutt 
ſet forth the particular Law and Cuſtom of the Place by which they juſtify the Commitment, other- 


2 


'M 
6. iſe the Court is not to take Notice of it; but upon a Writ of Error the Court takes Notice of 
the Cuſtom of inferior Courts. 1 Sa/k. 269. Redham verſus Waters. 
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77. Error of a Judgment in Briſtol, in an Action of Debt on a Bond: the Objections were, 
that the Stile of the Court is laid to be ſecundum legem mercatoriam, that the Dies datus eſt parti- 


1 


uns præd is not alledged to be per Curiam datus, that the Certiorari was awarded to the Sheriff of 


WF: be County of Briſtol, and the Record was returned by the Sheriff of Briſtol, but none of theſe Ob- 


Jjections were allowed; firſt, becauſe a Court may be held per legem mercatoriam, and yet not a 


> 


Court of Staple, that a dies datus mult be given by the Court, tho it may be prece partium ; tis 


4 
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true, where an Award of Proceſs or Judgment is alledged, it muſt be faid per Curiam, but a dies 
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Datus need not; and laſtly, the Court takes Notice of Sheriffs of Counties, that the Sheriff is their 


= Officer, and that they award Proceſs to him every Day. 1 Salk, 265. Gibbons verſus Roberts. 
78. Error of a Judgment in an inferior Court, where the Judgment was given upon a Demurrer 


to the Plea, and the Entry was, Ideo conflderatum eſt, & c. omitting & quia videtur Curie hic quod 
BE placitum præd præfat Defendentis minus ſufficien' in lege exiſtit, which is erroneous, becauſe vpon 
XZ: Demurrer joined, the Court ought firſt to determine the Matter in Law, whether tis ſufficient, 
or not, before they give Judgment. 1 Salk. 402. Attwood verſus Burr. 

X 79. Error of . in the Palace-Court, in an Action on the Caſe, wherein the Plaintiff 
declared, that on 


uch a Day, Pariſh, and County, he delivered to the Defendant (being an Inn- 
keeper) a Gelding, ſafely to be kept in the Inn, and that he ſuffered it to be taken out of the Stable 


and rid ſo immoderately, that it was ſpoiled: The Plaintiff had a Verdict and Judgment; and upon 
Za Writ of Error brought, it was objected, that it did not appear that the Riding was within the 
3 Juriſdiction of the Court; adjudged, that every Part of the * Gift of an Action in an inferior Court 
ZE muſt appear to be within their Juriſdiction ; but Matters which are inſerted to aggravate Damages, 


1 


need not; now, in the principal Caſe, the Neglect of the Defendant in not keeping the Horſe ſafe, 


is the Gift of the Action, and the Taking him out of the Stable and Riding him immoderately, is 


a fubſequent Wrong, and a Meaſure only of the Damages; the Judgment was affirmed. 1 Salk. 
404. Stanntan verſus Davis. 

So. Error of a Judgment in an inferior Court in an Action on the Caſe, wherein the Plaintiff 
laid his Damages to 30 J. there was a Verdict for the Plaintiff; and now the Exceptions were, that 


Mod. Ca- 
ſes 222. 


* 1 Cr 
570. 


Jones 48. 
1 Saund. 


72 


"2 tis not ſaid the Jurors were electi ad triand', &c. beſides, the Damages are laid to be to“ 3o J. * 2 Mod. 
E whereas, if above 40s. all is coram non judice, and for theſe Reaſons the Judgment was reverſed. 
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2 Mod. 101. Rider verſus Bradley. 


8. Error of a Judgment in the Palace- Court, for that the Plaint was at the Suit of . R. gene- 


1 rally, and the Declaration was at the Suit of V. R. Executor, &c. ſo that the Plaint was in his 


own Right, and the Declaration was as Executor; adjudged, that if this Variance had been in a 
Record certified from the C. B. (vix.) between the Original and the Declaration, where the Ori- 
3 0 ginal is only a Recital, the Party might alledge Diminution, and have the right Original certified, 
but no Diminution can be alledged of a Record certified out of an inferior Court, ſo that this Vari- 


*X ance is fatal; for Want of Plaint in an inferior Court, is like Want of an Original in a ſuperior 


Court; but probably this had been cured by a Verdict. Mod. Caſes 149. Hale verſus Claro. 
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To reverſe Judgments given in Ireland, and of other Matters concern- 
= | ing Ireland. 


A 3 8 a Writ of Error to reverſe a Judgment in Ireland, the Record it ſelf remains there, and 


a Tranſcript thereof is ſent hither. 2 Bulſt. 118. Tayler verſus Terry. Palm. 1. S. P. 
2. Where upon a Writ of Error brought in B. R. to reverſe a Judgment given in [re/and, and 


3- Judgment was given in the C. B. in Ireland, and upon a Writ of Error in B. R. there, the 


Judgment was affirmed; and now a Writ of Error was brought in B. R. here, and the Error aſ- 
F!:igned was, becauſe the Writ of Error to the C. B. in Ireland was directed Roberto Booth Militi & 
FSociis ſuis, & c. and the Judgment certified to the King's Bench there, appeared to be in an Action 
commenced in the Time of S/ R. Smith, who died, and Sir R. Booth was made Chief Juſtice before 
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Judgment was given; adjudged, that the Record was not well removed into the King's Bench 
£7 there, 


«2 by 
Ce 
= q 
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206, S. P. 


1 Salk. 


266. 
Farr. 103. 


2 Roll. 
Rep. 81. 
8. P. 


4 ris reverſed, there muſt be a Writ directed to the Chief Juſtice in Ireland to reverſe it, command- * , Roll. 


ing him to award Execution, ſo that it cannot be“ reverſed by the Court here, but there. Cro. Rep. 81. 
Car. 368. Mulcarry verſus Eyre. | | 
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1822 


3 Mod. 


336. 


* See 
Thursby 
v. Plant. 


* pPoſtea 
3. S. C. 


2 Cro 
69. 8. 


C. 


Pall. 1 Mod. go. S. COC 


erald verſus Mar- | 


there, fo the Aſſirmance of the Judgment there WAS reverſed.” 


Fi 122 


* 


, | 8 * a 
1 Pent. $06. 


4. Writ of Error to reverſe a Judgment given feeling, 1 was held, that a Day ought to be 
given to the Plaintiff by Rule of Court to affign Errors, or elſe to be nonſuit, becauſe the Defen- 


Gant cannot have a Sci. fa. into Ireland. 1 Vent. 53. Dyer 76. 2 Bulſt. 118. S. P. | 


5. Error to reverſe a Judgment in B. R. in Ireland, on a Writ of Errot on a Judgment in C. B. 
there, which was affirmed-in B. R. there, and Cofts awarded to the Defendant in Error; and the 
Error aſſigned here was, that Coſts ought not to be awarded upon ſuch Affirmance, | becauſe our 
Statute which gives ſuch Coſts doth not extend to Actions there; adjudged, that the Judgment in 
B. R. in Ireland be reverſed, quoad the Coſts only. Sid. 357. Exbam verſus Coniers. 

6. Leaſe for Years of Lands in Ireland, in which the Leſſee covenanted to pay the Rent in Len- 
don, the Leſſor aſſigned the Reverſion, and the Aſſignee brought an Action of Covenant in London 
for the Rent; the Defendant pleaded, that the Lands lay in /re/and, and upon Demurrer to this 
Plea it was adjudged good, becauſe 'tis a ®* local Covenant and adheres to the Land, that the Leſſor | 
himſelf could not have brought ſuch Action in England, and the Statute transfers it to the Aſſignee 
in the ame Manner as the Leſſor had it. 1 Salk. 80. Barker verſus Damer. See Shower Rep. 
191. S. C. N | * 1 7] BY | 

£ Error of a Judgment in Ejectment in Ireland, for that one of the Parcels in the Declaration 
3 called a Kneave of Land, which is an inſenſible Word, but the Chief Juſtice of B. R. in Jre- 
land certified, that it was well known there. Mod. Caſes 140. Haines verſus Hancock. 

8. Upon a Writ of Error in B. R. of 'a Judgment in Ireland, it was affirmęd here, and Coſls 
taxed, and a Ca. ſa. out of B. R here, directed to the proper Sheriff in Ireland, to take the Defen- 
dant; but upon Motion this Execution was ſet aſide, becauſe there can be no ſuch Writ ; for upon 
the Affirmance of the Judgment, the Courſe is to have a Writ, wor all the Proceedings here, 
and directed to the Judges of B. R. in Ireland, requiring them to iſſue Proceſs of Execution. 
1 Salk. 321, Coot verſus Lynch. | 


(I) 
Fo? Faults in Uerdicts, 


I. 2 Entry in the Record was, ad quem diem ſuch of the principal Panel (naming them) 

veniunt & jurati exiſtunt, and becauſe the reſt did not appear, B. E. and R. B. de novo 
apponuntur qui ad veritatem de infra content” electi, triari jurati dicunt ſuper ſacram' ſuum, omit- 
ting theſe Words (mul cum aliis juratorilus prius impanellat') ſo that this was the Verdict of 


the Tales only, and this was held to be Error. 2 Cro. 207. Kempton verſus Bartel. 


2. In Treſpaſs, &c. the Plaintift had a Verdict, and upon a Writ of Error brought by the Deſen- 
dant, he affigned for Error, that the Plaintiff had declared to his Damage of 40/7. and that the Da- 
mages aſſeſſed by the Jury were 35 J. and Coſts encreaſed by the Court were 6 J. in all 417. fo 
that he had recovered more than for what he declared, for that was but for 40 J. but adjudged, 
that the Damages aſſeſſed by the Jury being leſs than for what the Plaintiff | had declared, tho" the 
Coſts amount to more, tis not material. Cro. Eliz. 866. Comb verſus Carew. Poſtea Ve. fa. (A) 4. 
S. C. Telv. 70. Vale verſus Eagles. S. P. | ALS: 

3. Error of a Judgment in Aſumpfit, the Error aſſigned was, for that the Plaintiff had declared 
ad damnum 101. and the Jury gave him 10/. Damages, and 135. 4 d. for Coſts, which is more 
than what he had declared for, a adjudged no Error ; *tis true, if they had found more Damages 
than for what the Plaintiff had declared, that would have been erroneous ; but if they had found 
more Coſts than the Damages had amounted too, it had been otherwiſe, for it may be, that the 
194 of Suit long depending might exceed the Damages laid in the Declaration. Vale verſus Eagles. 

e. 70. . ; 


K) 
＋ o2 Faults in Exccutions. 


1. CC. fa. againſt B. G. the Sheriff returned V. S. Tertenant of all the Lands, &c. que fuerunt 

pred. B. G. and thereupon Judgment was given, that the Plaintiff ſhould, have Execution 
againſt the ſaid V. S. and he prayed an Elegit, which was entered on the Roll, Elegit fibi liberari 
medietatem of all the Lands in the County of B. omitting (que fuerunt præd B. G.) and for this 
Cauſe the Judgment was reverſed quoad executionis adjudicationem upon the Elegit, yet the Ele- 
git it felf, and the Return was well. Hob. go. Ker verſus Owen. 

2. The Plaintiff had a Judgment for 400 J. and by Virtue of a Fi, fa he levied 100 J. Part of 
the Debt, which appeared upon the Return of the Writ; afterwards he took out a Ca. ſa. againſt 
: the Defendant, for the whole 400 /. upon which he wasoutlawed ; and on a Writ of Error brought 
he aſſigned for Error, that 400 J. was not leviable, becauſe 100 J. Part of the Debt, was paid, as 
appeared upon Record, for which Reaſon the Judgment to have Execution was reverſed. Moor 

598. Wells verſus Denny. 
D Jos 
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1. INdictment at Hicks's Hall 2 the Defendant,' for Speaking Scandalous Words of the Lord 
Fairfax, was held good, the Words tending to the Breach of the Peace; and he being con- 
victed, a Writ of Error Was brought, and the Exception was, (viz.) Furatores jurat' elefti, Oc. 
ad veritatem dicunt, it ſhould be ad veritatem dicend', ſuper ſacram* ſuum dicunt. Style 244. Mil- 
liams's Caſe, it was reverſed. 7 4 | 11 A | 
2. Error of a Judgment upon an Indictment for common Barretry, becauſe it was 1929 in mi'a, 
when it ought to be quod capiatur, the Defendant m fined ; but if he is preſent in Cuyrt, and 
the Entry is Ideo remittitur Gaolæ & in mi a, there tis but Surpluſage, and ſhall be rejected. Co. 
Car. 248. Chapman's Caſe. ee . 1 | 
3. Error to reverſe N in an Indictment ſor Barretry, for that the Judgment was, tha 
the Defendant ſhall be fined 100 J. & ulterius that be be of the Good Behaviour, but did not ſay 
thw long ; adjudged, that as this is entered, the Ulterius is no Part of the Judgment, for tis Ul- 
terius 9 eſt; but if it had been Part of the Judgment, it had been void for the Incertainty, 
how long he ſhould be of the Good Behaviour. Sid. 214. The King verſus Rainer. | 
4. Error to reverſe a Judgment in an Indictment for a Libel, (viz.) Tou are defired to bewail the 
Sodomy, Wickedneſs, &c. that is of late broken out in this formerly well-governed City, &c. which go 
unpuniſb d by the Magiſtrate ; he was convicted at the Seſſions in Exteſter, upon his own Confeſ- 
ſion, and fined 100 J. the Error aſſigned was, that it was not any Offence, for tho* he ſaid that 
Wickedneſs was unpuniſhed by the Magiltrate, yet he did not ſay that the Magiſtrate knew it; then 
as to the Judgment, tis quod ſolver 100 J. it ſhould be ſolvit ; the firſt Exception was over-ruled, 
and as to the Judgment, if tis Faulty, yet the Indictment ſhall ſtand, and a new Judgment ſhall - 
be given and entered. Sid. 219. The King verſus Pymm. | 


5. Indictment in London for ſeducing the Proſecutor into an ill Houſe, and cheating him of 300 l. Sid. 208. 


which being brought into B. R. by Certiorari, the Deſendant was convicted, and afterwards brought 
a Writ of Error in the ſame Court, it was objected, that it would not lie upon a Jucgment given . 
by themſelves ; but adjudged, that it might in criminal Caſes, but not in Civil, unſeſs it be for Er- 

rors in Fact triable by a Jury. 1 Lev. 149, Cornhill's Cale. | 


(M) 
To reverle Fines and Recoveries, 


1. "J*Enant in Tail died ſeiſed, leaving Iſſue two Sons, the eldeſt Son levied a Fine of the Lands, 

and afterwards levied anothet Fine of the ſame Lands, and died without Iſſue; the ſur- 
viving Son brought two Writs of Error to reverle both theſe Fines, and the Defendant in the 
Writ of Error pleaded the firſt Fine in Bar to the Second, and that in Bar to the Firſt ; but he was 
adviſed by the Court not to rely upon it, but to plead that the firſt Fine was erroneous, 2 Leon. 
211, Meulton's Caſe. 

2. Error to reverſe a Fine levied upon a Plaint in a Writ of Covenant in Exceſter; the Plaint 
was, quod tenet conventionem de duobus Tenementis, which Word Tenement is very incertain, for 
it comprehends every Thing which lies in Tenure, and for that Reaſon it was reverſed, Leon. 
188. Steed verſus Courtney. 4 

3. A Common Recovery was ſuffered to bar the Iſſue in Tail; the Warrant of Attorney was, 
Quod Alicia ponit loco ſuo, &c. where her Name was Elizabeth; it was a Quære in Dyer 105, if 
this was amendable, but ſince adjudged, that it may. Blackmore's Caſe, 1 Rep. 156. 

4. Husband and Wife levy a Fine to B. G. who grants and renders to them, and to the Heirs of 
the Husband, and then renders Part to the Wife in Tail, the Remainder over; and on a Writ of 
Error brought by the Heirs of the Husband, for this Variance, the J/bole being rendered to them, 
and afterwards part to the Wife in Tail; it was adjudged no Error, for in a Render on a Fine, is 
but a Grant on Record, and doth not require a preciſe Form, ſo it ſhall be conſtrued as a Grant 
by Deed. 5 Rep. 38. Tey's Caſe. | | 

5. Error to reverſe a Common Recovery in a Writ of Entry in the Poſt, which was had de uno an- 
nuali redditu five penſione quatuor marcarum ; it was inſiſted, that every Pracipe ought to be very 
certain, which this was not, becauſe it was in the Disjunctive, de redditu five penſione; but ad- 
judged no Error, becauſe tis only a Demand of one Thing by two Names, for Rent and Penſion 
are Words ſynonymous ; but this being a common Aſſurance, and by mutual Conſent of the Parties 
conſenſus tollit errorem, if it was Error, 5 Rep. 40. Dormer's Cale. 

6. Where a Miſtake was in the Year of the King in making the Proclamations, (viz.) the fifth 
and laſt being entered in Hil. 6 Fac. when it ſhould be Hill. Jac. this was Error. 2 Brownl. 300. 

7. The Writ was Præcipe B. G. quod juſte, &c. ten, &c. Con. de octo Meſſuagits, duolus toftis, 
decem Gardinis, @c. and it was certified de offo Maſſuagiis decem Gardiuis, omitting * 
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Duobus Toftis, and in a Writ of Error brought to reverſe this Fine, it was held no Error. + Cro. 
77. Earl of Bedford verſus Foſter. EY 
8. In a Formedon, the Tenant pleaded a Fine with Proclamations, the Demandant replied Nul 
tiel Record, the Record which remained with the Chirographer did warrant the Plea, but the Re- 
cord of the Fine which remained with the Caſtor Breuium did not; adjudged, that which was 
with the Chirographer was the principal Record, and the other was amended by it. Godb. 103. 
9. Error to feverſe a Fine, for that the Dedimus poteſtatems vas directed to Sir Roger Manwood 
Knight, and Roger Mantobod, who took the Fine, was not then a Knight; adjudged, this cannot 
1 for 70 becauſe tis directly agsiaſt che Record. Te. 33. Arundel verſus Arundel. 
eee , . . DLO In 
10. (F) * of Error to reverſe a Common Recovery ſuffered in the County Palatine of Lan- 
cifity, by Basband and Wife, che Error aſſigned was, that che Wife was ander Age, and entered 
into W eranty as Vouches per Arrornatum, when it ſhould be in propria Perſona, or per Attorna- 
tum, if ſhe ſhould be ſuffered Oy at all; but as this Caſe was, tis certainly Error, and fo it 
was adjudged. 2 Roll. Rep. 85. The Lady Darey's Cale, 50 1 0 
11. Exror to reverſe a Fitie brought by the Heir after an Eſtate · tail ſpent; the Defendant con- 
reſſed the Settlement in Tail, and che Death of the Tenant in Tail without Iſſue, and the Fine le- 
vied, &c. but pleads, that the laſt Proclamation was made 17 Car. 2; and that this Fine was to the 
Uſe of the Tenant in Tail, aud bis Heirs, whoſe Eſtate the Defendant hath, and for fifteen Years 
Jaſt paſt had, that the Tenant in Tail died without Iſſue, 4170 10/Car: 2. and that he (the De- 
fertdant) had continued in Seiſin by the Space of five Years aſter the Death of the Tenant in Tail, 
without Iſſue, and before this Writ of Error brought, and demands Judgment, if the Writ ought 
to be maintained againft this Fine and Proclamations ; and upon a general Demurrer, the Error 
affigned was, that the 3 after the Caption by Dedimus, and before. the Return of the 
See Cro. Writ of Covenant, which being true in Fact, was certainly erroneous; but then the Deferidant in- 
Eliz.468. ſiſted on his Plea, that this Writ of Error would not lie five Vears aſter the Fine levied ; for he 
Kew 25- who hath 4 Right to bring a Writ of Error, and will ſufter five Vears to paſs before he brings it, 
Wie * ſhall be barred by the Fine and Nonclaim: Sed Curia contra, and this Fine was reverſed. 7. 
ham. Jones 181. Cockman verſus Furrer. Sion ef! 4 
12, Errot to reverſe a Fine levied by four Cogniſors, and the Error aſſigned was, that one of 
them died before the King's Silver was paid; and the Queſtion was, whether it ſhould be wholly 
reverſed, or only as to him who was dead; and the better Opinion was, that it ſhould be wholly 
reverſed, becauſe by the Death of one the Writ abated, and fo tis a Fine without an Original, 
2 Lev. 127. Biddulph verſus Harriſon. 
Sid. 213. 13. Writ of Error to reverſe a Common Recovery in Wales, the Errors aſſigned was, that there 
3Lev.72. was no good Warrant of Attorney, becauſe the Dedimus to take it iſſued before the Summons ad 
130, 146. Warrantixandum, for which ſee the Caſe of Arundel and Arundel, ſo that the Caption of be War- 
rant of Attorney is naught, becauſe before the Dedimus, and this ſhall not be ſupplied by an In- 
tendment that there is another Dedimus ; to which it was anſwered, that here was a good Record 
of a Common Recovery, and thoſe Errors aſſigned, are only in the Proceedings to it, and ſhall not 
be now aſſigned for Errors, becauſe repugnant to the Record; now a Dedimus is no Part of the 
Recovery; but if it was, yet tis not a ſubſtantial Part; and if ſo, then *tis helped by the Statute 
29 Eliz. cap. 9. and to prove it no ſubſtantial Part, it was argued, that at Common Law a Fine or 
Recovery could not be levied by Dedimus, that is given by the Statute of Carliſle, 15 Ed. 2. which 
Statute is directory, as in Tey's Caſe; afterwards adjudged, that a Caption of a Warrant of Attor- 
ney, before the Time that it oughr to be taken, is well enough, as in Champernoon's Cafe. Hutt. 
135, and fo the Judgment was affirmed ; thereupon it was moved for Coſts, according to the Sta- 
tute 3 H. 7. cap. 10. and fo is Penruddocł's Cale, and Cro. Elia. Grow's Caſe; tis true, the 
Words of the Statute are, where there has been any Delay of the Execution, and here was no De- 
lay, becauſe no Execution is to be had; but the Court would not allow any Coſts for that Rea- 
ſon, and ſaid, that at Common Law there was no Coſts upon a Writ of Error. Raym. 70, 96, 
134. Winne verſus Lloyd. E's 
14. In a ſpecial Writ of Error to reverſe a Fine levied by Tenant in Tail in Eafter-Term, 
17 Car. 2. the Plaintiff in the Writ of Error, aſſigns for Error, that the Cogniſor, after the Fine 
acknowledged before the'Commiſſioners, and before the Return of the Writ of Covenant, died, it 
was thus: The Writ of Covenant was dated 17 Feb. 16 Car. 1. the Dedimus was dated 18 Feb. 
the Caption was 18 Martii, and on April 6, before the Return of the Writ of Covenant, the Cogni- 
for died, and the King's Writ was entered in Eaſter-Term, ſo that tis plain here was Error; thereupon 
the Plaintiff prayed a Scire facias to the Cogniſees and their Heirs, and to the Tertenants of the 
Land; and the Sheriff returned a Scire feci upon T. T. one of the Cogniſees, and upon . B. Cou- 
ſin and Heir of V. B. the other Cogniſee, bs was dead; and upon J. F. and ſeveral other Ter- 
tenants, of 'which only V. F. appeared and pleaded this very Fine, (now endeavoured to be rever- 
ſed) and five Years Nonclaim, in Bar of the Writ of Error; and upon Demurrer to this Plea, the 
Plaintiff had Juq; zment, and the Fine was reverſed, becauſe non poteſt adduci exceptio ejuſdem rei 
cujus petitur diſſe lutio. Raym. 461. Cockman verſus Farrer. 1 And. 172, and 74. S. P. 
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In Parliament. See 47 of Parliament. (E) per totum. 


1. UUdgment in Aſſiſe, and a Writ of Error hroyght in B. R to reverſe it, and there it was af- 
firmed, and a Writ of Error brought in Parliament ; the Chief Juſtice mult bring the Record 
and Tranſcript into Parliament, ang after the Errors are examined it muſt be remanded, but the 
Tranſcript of the PO remains No . — 85. Whalley's Caſe. 10 
2. Thie Method of bringing a Writ of Error in Parliament, upon a Judgment affirned in B. R. 1 Roll. 
is 40 petition the King, Which being referred to rhe-Attorngs General, e the Nals Rep. 14. 
This ig te be granted e dose, Prejudice to your Majeſty ; which being brought back to 
the King, he writes upon the Top of the Petition, Fer Jufiria; the Queſtion was, if Judgment be 
given in the Common Pleas, and that Judgment affirmed in B. R. upon a Writ of Error broiight, 
whether upon the Affirmance of that Judgment a Writ of Error will lie in Parliament? the Bet- 
ter Opinion was, that it would not, becauſe if the Parliament ſhould reverſe the Judgment in Er- 
ror given in B. R. that would not reverſe the firſt Judgment given in the Common Pleas ; there- 
fore Execution might 2 upon-that judgment finde, becauſe tis dolhle, and there was but 
one reverſed. Moor 834. Heydon verſus — * 2 Bulſt. 162. S. C. He Superſedeas. (C) 3. 
3. In the aſoteſaid Caſe of Goftun aud Sedgwick it was held by Hale, Ch. Juſt. that a Writ of 2 Lev. 94. 
Error in Patliament muſt he retutnable ad proximum Parliamentum on ſuch a Day; for tis ill if a 
icular Day be nat ſet farth; and if chat Day E Wo or three Terms diſtant, then the 50 
0 


rt 

be no Superſedeas, becauſe it appears to be for Delay; tis true, in the Regiſter there is a Scire fa- 
cias, ad prox” Partiamentum, without naming a Day; but no Wtit of Error without it. 1 Mod. 
106 _ | > a 0 el n - * 3 er 


; [13 1:21 | - 142 108 15189 „ant | 
4. Writ. of Error returnable.in Parliament upon a judgment in B. R. and the Tranſcript of the Se Hey- 
Record was certiſied, and Errors aſſigned; but befbxe:they were argued the Parliament was dis- don g. 
ſolved; and upon a Motion in B. R. to have Execution on the judgment, it was granted, be- Godſalve. 
cauſe the Record it ſalf Was _ out of the Court, but only a ;Tranſcript thereof carried up to 
the Houſe of Lords by the | h. Juſtice, and left there and if the Judgment of B. R. is reverſed 5 
the Tranſcript is returned, and the Record in B. R. made up according to that Tranſcript. Ray m. 
5. Dethick verſus Bradbourn. TL, | 
5. Error in Parliament to reverſe a Judgment in Dower given in B. R. the Writ was diſcontinued Sid. 413« 
by the Porogazion of, F5e Parliament ; then another Writ was brought, Teſte the laſt Day of the Mod. 
| Seffions, returnable 19 November, being the Day to which the Patliametit was prorogued ; ad- 483. 
Judged, that becauſe of 35 length of Lime on which this Writ was returnable, it ſhall be no Su- 
FFF e FN 
ge The Reaſon why seis no uperſedeat,is becauſe the Writ of Error is brought in the ſame Court; 
büt if tis 'brought 1h the Exchequer-Chamber; and diſcontinued, and ariother Writ of Error is 
brought in Pafliament, that is a Superſedeas. 1 Vent, 160. 1 M04." 285. S. P. 2 Cro. 241. S. P. 
7. A Rule was made by the Houſe of Lords, that all Cauſes #here depending ſhould not be diſ- 
continued by the intervening of a . Prorogation ; after this Rule was made, a Writ of Error Was Vent, 
brought in Parliament on a, Judgment in Ejectment, Tete 30 Novem: returnable 13 April follow- * 
ing, that, being the Day to which” the Parliament was prorogued; adjudged, that the Rule made 
by the Lords'did not extend to this Caſe, 'becauſe the Cauſe would not be depending in the Houſe 
of Lords till the the Return of the Writ ; but here being a Whole Term, {viz.)-Hillary-Term, 
_ iervening. between the Teſte and Return, the Plaintiff in the Action moved the Court for their 
Opinion, whether he might take out Execution; but no Rule was made: 2 Lev. 120. Lord Eure 
* 5 een N 3 2 8 — ws How 


verſus Turton, 
8. Nora, it was declared by the Lords, and the Law is now taken to be, that a Writ of Error 


-- 


N Ne e e neee ren hb | 1 Mod. 
in Parliament doth not determine by a Prorogation. 2 Leu. 93. Gofton vetſus' Sedgwick. 1056. 


9. Debt on a Bond in C. E and after a Judgment for the Plaintiff, a Writ of Error was brought 

in B. R. and Bail put according to the Statute, and the Judgment affirmed; thereupon a'Writ 
of Error was brought in Parliament, but the Clerk of the Errors refuſed to allow the Writ, 
unieſs the Party would give a new Recogniſance of Bail; and upon Motion it was inſiſted, that 
this was not required by the Statute 3 Fac. 1. cap. 8. but adjudged, that the firſt Recogniſance 
doth not include Payment of Coſts to be aſſeſſed in the Houſe of Peers, which Coſts ought to 
be paid ; therefore a new Recogniſance ought to be given within the Intent of that Statute. 1 
Salk. 97. Tilly verſus Richardſon. 

10. Judgment in Ejectment in B. R. was given for the Defendant, and upon a Writ of Error in 
Parliament that Judgment was reverſed ; whereupon the Plaintiff applied to B. R. to enter up the 
Judgment ſiren by the Houſe of Lords; it was objected, that it could not be done there, becauſe 
the Lords have only the Tranſcript of the Record before them; adjudged, that where Judgment 
is given for the N and that is reverſed in Error, the Defendant is in ſtatu quo, &c. and no 
new Judgment is neceſſary; but if tis given for the Defendant, (as in the Principal Caſe) and re- 
verſed, a new Judgment muſt be given to put the Plaintiff in Poſſeſſion of that which he demands, 
which the Court of B. R. could not do for the Plaintiff; becauſe when they have given Judgment 

upon the Original, they have executed their Authority wholly; and tho' tis true, that the Lords 
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4 Mod. 
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* (V.) have only the Tranſcript of the Record, yet in Judgment of Law, they have the very Record it 
quod ro- ſelf, for the Writ of Error mentions Recordum & proceſſum, and not Tranſcriptum ; whereupon 
cuperet the Lords entered the * new Judgment. 1 Salk. 403. Phillips verſus Berry. Antea Error. (A) 
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+ * Jn Sheriffs in executing curits. 

51 1. W ere the Sheriff is Ather Plaintiff or Deſendant che Writ moſt be direQed to the "rok 


ner, and therefore where one of the Cogniſees in a Fine was Sheriff, the Writ of Cove- 
nant was directed to the Coroner. Cro. Car. 300, 415. Dene verſus Smithier. N. Jones 353. 


* . 


F. C. reported in another Manner; and V Jones 373. , 1 
There the Recozd is not well removed, 


LA Rit of Error to remove a Record out of Durbam was directed to the Biſhop and eight 
more, and the Record was certified by thoſe eight, without the Biſhop, and it was held 


" Þ 
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not to be well removed; for it doth not appear, that the Biſhop was dead or removed. 2 Cro. 254. 
1 414 17 *Y 1 (6) Sf wi | ' | | — 


Odell verſus Moreton. wg | 05 . be final Ju un 4 1 
2. Judgment was given quod computet, Cc. an et al Judgment was given a Writ o 
BF brought ; "djud any that els Record was not well removed, becauſe Sell final Judg- 
ment is given, the Chief Juſtice of the Common Pleas bath no Authority to ſend it, and that 
Court may proceed, tho' the Record be marked Mittitur. 11 Rep. 38 Mercalſes Caſe. ö 
3. The Plaintiff had a Verdict in a Quare Impedit, Ct. the Defendant brought a | Writ of Er- 
ror in the King's Bench, Quia in recordo & proceſſu & in redditione judicii loquela quæ fuit Coram 
nobis; it ſhould have been coram vobis. Dyer. 76. F504 y0-0, 101 70 oll 2 


Ol Bail in a. Writ of Exroz, See antea Bail. E) per totum. 


1. J Udgment againſt an Executrix, who brought a Writ of Error ; adjudged, ſhe ſhall not find 


Bail upon the Statute 3 Fac: cap. 8. for tho* the Words of the Statute are general, yet tis 
intended where a Writ of Error is brought upon a Judgment given againſt the Party himſelf, and 


not where *tis Special, as in this Caſe tis, (viz.) de hon Teſtatoris, and Damages only de bonis pro- 


priis ; and therefore it would be unreaſonable for the Executor to find Bail to pay the entire Con- 
demnation with his own Goods, as he muſt do if he put in Bail by Virtue of this Statute where- 
fore a Superſedeas was awarded. 2 Cro. 35 2. Goldſmith verſus Platt. 3 
2. Judgment in Debt upon an infimul computaſſet, the Defendant brought a Writ of Error in 
B. R. and the Plaintiff in the Action moved, that he might put in Bail according to the Statute 
3 Fac. but adjudged he ſhould not, for this Caſe is not within the Statute, becauſe the Debt 
which. was recovered did not ariſe upon any Contrat?, or other certain Duty, but meerly upoggan 
Account between the Parties, which: is altogether incertain ; and this is the true Reaſon why Ti 
ſhall not be given upon a Writ of Error, on a Judgment on a Bond of Award ; for tho' when 
the Arbitrators have awarded; that the Controverſies ſhall be ended by the Payment of a Sum of 
Money, the ſame is then a Debt; but tis not ſuch a Debt which ariſed by a Contract, or which 
2 a Duty certain before, and therefore not a Debt intended by the Statute. Nelv. 227. Girling's 
Caſe. yy I | 
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Eſcape. 2 
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Eltape. 


Eſcape on meſhe Proceſs, and what ſhall I Where Debt lies and where not, for an 


be an Eſcape. (A) 0 Eſcape, and where an Action on the 
Of Eſcapes on Executions. (B) | Caſe lies. (F) | | 
Eſcapes after Habeas Corpora by Priſo- 1 Of Actions by and againſt Executors and 


ners in Execution. (C) | Adminiſtrators for Eſcapes. (H) * - 
| Eſcapes and Freſh. purſuit. (D) _ Pleading in Actions for Eſcapes not good. 
Eſcapes of Felons, &c. where the Hun- | (TI) 4 9 


dred or Town is liable. (E) Pleadings therein good. (K) 
1 oe | | | 
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„„ Li 
On merne P2oceſs, and what ſhall be an Efcape. 


NASE, Cc. lies againſt the Sheriff, for ſuffering an Eſcape upon meſne Proceſs, becauſe 
the Plaintiff is prejudiced in his Suit againſt the Party. Cro. Eliz. 623, 635. Bennion 
verſus Watſon, and 65 2. Bonner 45 D | 
2. If the Defendant is arreſted on meſne Proceſs, and reſcued before he is brought 
to Gaol, the Sheriff is not chargeable, 2 Cro. 419. May verſus Sheriffs of Middleſex. S. P. March 
contra. Moor 852. Poſtea pl. 4. S.C. 

3. The Defendant was arreſted by the old Sheriff, and afterwards the new Sheriff ſuffered him 
to eſcape ; adjudged, that he is chargeable in an Action on the Caſe for this Eſcape. 2 Cro. Sir 
Euſebie Andrew's Caſe. h 3 8 | 

4. The Defendant was arreſted upon a Bill of Middleſex, and afterwards eſcaped ; upon which 
an Action was brought againſt the Sheriff for an Eſcape, who pleaded, that the Ferſon was reſcued 
from them; adjudged no good Plea. Moor 85 2. May verſus Sheriffs of London. Antea pl. 2. 

5. There is a Difference in declaring againſt the Sheriff upon meſne Proceſs, and an Eſcape on 
Execution; for in the firſt Caſe, the Plaintiff muſt declare, that the Perſon who eſcaped non com- 
peruit ad diem, but that the Sheriff ad /argum ire permiſit; but if tis on an Execution, then ad 
largum ire permiſit is ſufficient. Ney 72. Sheriff of Nottingham's Caſe. 

6. Where a Sheriff removes a Priſoner out of the County, or from one Place to another, in the 
County, if it was for the Eaſe and Delight of the Priſoner, tis an Eſcape ; and ſo it was adjudged 
where the Gaoler went with his Priſoner to a Bear-baiting in the ſame County; or if he ſuffer 
him to go at Large to work for the Benefit of the Gaoler. etl. 3 | 

7. Several Informations were exhibited againſt Sir Miles Hobart and William Stroud, for their 
ſeveral Eſcapes, in which the Caſe was thus: (viz.) They were by the King's Command commit- 
ted for a Miſdemeanor alledged againſt them in the Houſe of Commons in the laſt Parliament, and 
both/of them by a Rule of Court in B. R. were removed to the Gatehouſe ; the Keeper whereof 
received Sir Miles Hobart into his Houſe adjoining to the Priſon, but it was no Part thereof; Mr. 
Stroud being ſick could not be removed to the Gatehouſe, but was ſuffered by the Keeper. to con- 
tinue in his Lodgings in Fleetſtreet; afterwards the Plague encreaſing in London, the Keeper gave 
them Leave to retire to their reſpective Houſes in the Country for the Space of ſix Weeks; they having 
never been in the old Priſon, unleſs when they withdrew to a Cloſe lool which ſtood near the Par- 
lour, and was in the old Priſon ; and all this Matter appearing upon Evidence to the Jury, it was a 
Queſtion, whether they were ever actually in Priſon, ſo as to maintain this Information for an E- 
ſcape ; and adjudged, that their voluntary Retirement to the Cloſe-ſtool made them Priſoners, and 
that tho a Priſoner departs out of the Priſon with Leave of the Keeper, tis an Offence as well 
in him as the Keeper; and laſtly, it was reſolved, that the Priſon of the King's Bench is not a local 
Priſon confined only to one Place, but that any Place is a Priſon, where a Man is reſtrained of his 
Liberty. Cro. Car. 152. Sir Miles Hobart and William Stroud. Hill. Car. 6. 

8. In an Action of Debt for an Eſcape, upon Nil debet pleaded, the Sheriff may give a freſh Pur- 
ſuit in Evidence ; this Cauſe being tried at Bar, the Evidence was, (viz.) upon an Habeas Corpus 
ad teſtificandum, the Priſoner went into the Country a long Time before the Aſſiſes, and ſtaid 
long after, and went threeſcore Miles beyond Wells, where the Aſſiſes were held; adjudged, this 
was an Eſcape ; for tho the Sheriff need not bring the Priſoner the direct Way, fot fear of a Re- 
ſcous, he muſt. not carry him too far round about, if he doth, tis an Eſcape ; but in this Caſe he 
went threeſcore Miles beyond the Place where the Aſſiſes were kept, which is an Eſcape; ſo the 
Plaintift had a Verdict. 1 Med. 116. Meal $s Caſe. | VP | 
9. Scare facias by Executors, to have Execution of a Judgment obtained by their Teſtatot unde 
Executio reſtat faciend' ; the Defendant confeſſed the Judgment was bud sgaitiſt him, but that a 
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Sid. 269. 7 
1 Ley. 1 + 


159. 


| fy ſo in Cuſtody, did eſcape; 


and char 


mentioned in the Condemnation to the Warden of the Fleet, who thereupon ſuffered him to go 
at Large; and upon a Demurrer this was adjudged 


in the Warden. 1 Mod. 1 94. Compton v 
bad s 8 was made to vacate it, which was 


10. A Committitur was entered on tie 
2 that the Plaintiff might take out What Execution he would; for the Entry of the Commit- 
z 


tur ſhall not cha 
be in Priſon, and efcapes; the Marta Nath be charged, 870. 220. Copy verſus Jacob. 

11. Caſe, Hd for an Hſtepe againſt u Serfeant of the Compter in Londons the Defendant Nad. 
ed, that 7 * of Londun . a the ai to deliver the Priſonet to him, 


1. * be d 4 d. t T Hlio 1 97 and upon a Demurrer t 
hs N N nos en for the Traverſe; the ot is. the Sher 


Officer Ls 5 15 end, that rhe one oner is in the Cuſtody Ss th in Lontoy 
Ys Houſe the” Priforr; but if tte de talen upon a Plain, de Ty ac eh l Cee of 
the Serjeant, and if he eſcapes an Action lies agaidſt ue Sees. Sid. 318. Maucbaud verſus Cole. 

12. Caſe, &. upob an Efeupe in meſte ſs, the Action was brought in Hlctſter againſt 
the Sheriff of Devon”, in which the Plaintiff declared, that V. R. was arreſted at Topſam, which 
isin e, and that the Deſendant ſuffered him to at Excefter, which is a City and 
County of itſelf; ſo he declared of the Taking in one County, and of the Eſcape in another Coun- 
ty; and this was moved in Arreſt of Judgmeht, but it being a Verdict, the Court held, that it 
ſhall be intended, that the Defendant had On of the Priſoner at Excefler, either upon an 
Habeas Corpus, or — upom{fceſh, | Pusſgit;z tho' i bam, which is a City and a. County, the 
Fudge ſits in the City, and tries Cauſes for the Dan at Large. Sid. 364. Hopping verſus 


2” ebe Agamtlt the Sheriit for Tufering a a Priſoner in Execution voluntarily to ſcape z.the 
945 idarit proteſtando that lie dill not füffer Ehn voluntarily to Eſcape, pleadls, Aa he took thim 
again upon freſh Purſuit ; and upo n Ne to this Plea it Was objected, that the Defendant did 
Wo travetſ. 5 eſe the voluntary 92 ut adjudged that he need not, becauſe it was impertinent for 
e Phinriff'roalledg e Ben ſt would come propetly to his Replicatiop, but not 
7 | . 27. * Ralph Bovey 5 Cale. See See (B), pl. 12. and. Lata Harvey verſus Sir Geo. Rey- 


N 

4. Ee ape, We. in ih the Plalntifr declared, that he brought an Action of Debt againſt 7. 5. 
in * Court at Ely, upon a Bond made.jufra, juriſdifionem Curia, upon which 7. S. was taken, 
and the Deferidant ſuffered him to eſcape: Upon nou eſt.fattaum pleaded, the Jury found all the 
id Mitcer, but the Bond was not made e juriſdictionem Curia, and the Queſtion was, whether 
an Action bf eſcape* Would he? becauſe, nce the Bond was not made within eee of 
the Court al the Proceeditig were tram non Judice; ant per. Curiam, this is no Eſcape, for the 
Party by ry ing. wo Ham could: not give the Court any Jurifdction, where originally it 
Baden 2 Mod. 4 quibb Verſus Hale. 

NN 3 a Special Verdi in an Action of cape, the Queſtion. was, Whether 75 eremy Witch- 
chte, Warden of the Fleet, Was liable to the capes ſuffered by Duckenfield his Leſſee, be being 
inf {Bebe ; - the Verdi& foudid, "that Dutkenfield. was inſufficient when put in, arid at the Time of 
the Eſcapes, but it was wot found, that he was inſufficient at the Time of the Action brought; and 
for that Reaſon the whole Court were of Opinion, that they could not. D upon this 
Vefdick; Wheteas, if that Matter had been ſound, they all agreed, that t arden had been li- 
able; therefore the Plaintiff was permitted to take a Naur Fotias de novo, but his. Counſel ad- 
viſed” rather to have a Nil tapiat per Billam entered, and ſo bring.a-Writ of Error, becauſe they 
were of Opinion, that in a Special Verdict it ſhall be intended, that Duckenfield was inſufficient 
ar the Time of the Action brought, eſpecially ſince twas fo alledged in the Declaration. 1 Vent. 
lomer verſus Witchcote. -1 Lev. 158. Jones 60. S. C. 2 Mod. 119. S. C. 

16. Caſe a zinſt the Sheriff of Notting ham, for an Eſcape, who pleaded, that he received. a 
Writ of Privilege from the, Dake. of . ,Newcaſile, reciting, that he was a Jultice of. Peace, and Cu- 

0s Rotulorum of that County, arid that the "Priſoner was, convened, before the Juſtices at their 

effic IONS, and by the Law ought. not to be moleſied eundo & redeundo, during the Time he had 
any Cauſe there depending, ànd ſo demanded the Sheriff to diſmiſs him, which he did accord- 
ingly ; and upon Demutrer this was adjudged an ill Plea, for the Juſtices cannot diſcharge a Perſon 
arreſted; becauſe, if they ſhould, then an Inferior Count might controul the Proceſs of B. K. Mr. 
Sider fin ſays, the Deſengint offered to waive his Pie. 28d to plead Not guilty. Ram. 100. 
Clerke verſus Molineux. 
7. In Eſcape againſt the Sheriffs of London, the Plaintiff. declared, that he levied a Plaint a- 

ainſt . R. being then in the Counter, upon a former'Flaint levied againſt by L. R. and that he be- 
and ppon Demurter to the Declaration, it. Was inſiſted, that there 

8085 to be a Precept iſſued out on the laſt Plaint, on Which the Sheriff might have returned Cepj ; 

adjudged, chat on | Entering a Plaint in, the Counter, there never is any Precept awarded, but 
* Serjeant at Mace arreſts the Party by bis general Authority, and that by entering the Plaint, 
bim in the Cbunter, be is in actual Cuſtody of the Shetiff, 1 Salk. 273+, ; Jackſon 


_ 


' verſus 
18. Debt upon Bond conditioned to pay 100 J. the Defendant was css to the Marſhal for 


want of fs * * l to the Nee Heerde nee ** the an for Ae. | 
„ ae 


Ca. ſa. iſſued on n it, and that he was taken and committed to the Fleet, and that be paid the Sum 
Yea, becauſe this was a voluntary Eſcape 


e the Marſha] with an Eſcape ; but if after the Committitur entered the Party | 
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lief of Inſolvent Debtors ; afterwards the Plaintiff retook him upon an Eſcape · Warrant, and upon 
a Motion to be diſcharged it was adjudged an Eſcape, for being in Priſon, and charged with 100 J. 
and more, for Debt and Damages; the Juſtices had no Authority, and therefore the Diſcharge by 
them Was illegal. 1 Falk. 273. | * | | * 

19. Indictment a 


ainſt the Keeper of Newgate, for that ohe Birkenhead tous committed to New- $ Mod. 


gate, in Cuſtody of the Sheriff of Middleſex, and being in Cuſtody of Fell, & c. oneratus with 414. 


High Treaſon, he ſuffer d him negligently to-eſcapey after-a Verdict for the King, it was moved 
in Arreſt of Judgment, that. this In ictment was ill, becauſe the Warrant of Commitment of Bir- 
en bead was not ſet forth; adjudged, that tis not enough to ſay, that he was Oneratus, but it 
muſt appear he was committed for High Treaſon; the Judgment was arreſted. 1 Salk, 272. The 


King verſus Fell. } | | | 
10. Debt upon an Eſcape againſt the Marſhal, who pleaded Ni / debet; and at the Trial the Evi- 
upon Bail, ſurrendered himſelf, by ertring Reddidit ſe in the 


dence was, that the Priſoner bei 
Judge's Book, which the Plaintiff s'Attorney- accepted, and filed a Committitur with the proper 
Oger; there was a Verdict for the Plaintifl upon this Evidence, and upon a Motion for a new 
Trial, it was adjudged, that the Reddidir ſe is an immediate Diſcharge of the Bail, but that he is 
not in Cuſtody till the Comittitur was entered; non then, ſo as to charge the Marſhal with an Eſcape, 
unleſs the Comittitur is entered in the Office as well as with the proper Officer, or the Marſhal 
ſerved with a Rule; but this ought to be inſiſted on at the Trial, tis now too late after a Verdict. 
1 Salk. 272. Watſon verſus Sutton. | TY 

21. By the Statute 1 Anne, cap. 6. tis enacted, that if any Perſon in Priſon, upon meſne Pro- 
ceſs or Execution, ſhall eſcape, then upon Oath made in Writing before a Judge, or before a 


* Commiſſioner, the ſame Thing being duly filed, ſuch Judge may make a Warrant (reciting the * 5 Annæ, 
Action, Execution, or Contempt, for which the Perſon eſcaping ſtood charged) directed to all ap. 5+ 


Sheriffs, Mayors, Cc. to retake and commit ſuch Perſon to the common Gaol where taken, there 


to remain without Bail or Removal, till the Debt be ſatisfied * or diſcharged by due Courſe of * If the 
Law: The Deſendant being in Cuſtody upon meſne Proceſs, eſcaped, and was + retaken upon an PA 


Eſcape-Warrant; and B. R. was moved, that upon bringing the Money itito Court, he might be 
diſcharged, but it was denied. Mod. Caſes 21. Hotherſhall verſus Bowes. 


Terms, be ſhall be diſcharged upon common Bail. { He may be retaken on 4 Sunday. See Parker v. Sir William Moor. 


22. A Priſoner in the Fleet eſcaped, and was retaken upon an Eſcape-Warrant, and committed 
to Newgate, and upon Affidavit made, that nothing was due to bim, (he being Plaintiff in an Ac- 
tion of Debt againſt the Defendant) and having diſabled himſelf by this Eſcape from coming be- 
fore a Judge to ſhew his Cauſe of Action, the Court ordered common Bail. Mod. Caſes 63. Cot- 
ton verſus Martin. 7 | | 

23. A Priſoner in the King's Bench eſcaped, and was retaken upon an Eſcape-Warrant, by Per- 
ſons who had no Authority to take him, and was brought by them to the Sheriff, together with 
the Warrant, who, upon a Motion made againſt him to return the Warrant, thus returned it, 
(viz.) that V. R. was brought to him in Cuſtody of L. L. and others to him unknown, by Vir- 
tue of a Warrant, Cc. and that he detained him in Cuſtody juxta exigentiam Farranti præditt'; 
now, tho* this new Act being in Aid of the Execution of Juſtice, and for that Reaſon ought to be 
favourably extended ; yet the Party being brought to the Sheriff by a Warrant illegally executed, 
'tis as if there had been no Warrant at all, and therefore he cannot detain him, eſpecially ſince it 
doth not appear that any of the Perſons who brought him was a Conſtable, or other Officer of 
the Peace, or affirmed himſelf to be fo, for tis from ſuch only that the Sheriff is to receive him, 
and from no other. Mod. Caſes 154. Rich verſus Doughty. | 


(B) 
On Executions, See Sheriff. (tl) 4. 


1. TFT? E Defendant was in Priſon upon an Execution, at the Suit of the Plaintiff, who died 
1 Inteſtate; the Gaoler ſuffered him to go with a Keeper into another County, this was ad- 
judged an Eſcape, and fince the Power of the Sheriff extended no farther than his own County, 
the Perſon thus in Execution might bring an Action of Falſe Impriſonment for detaining him in 
another County. Plow. Com. 36. Platt verſus Sheriffs of London. Dyer 166. S. P. Hob. 212. Bal- 

den verſus Temple. S. P. | | | 
2. Where the Defendant is taken in Execution, and reſcued before he is brought to Gaol, the 

Sherift ſhall be liable for the whole Debt, and he ſhall have his Remedy againſt Reſcuſor by an 
Action on the Caſe. Dyer 241. March 1. S. P. 

3. Debt againſt the Sheriffs of London, upon an Fſcape, ſetting forth, that B. G. was in Execu- 
tion in Ludgate, ſub Cuſtodia of the former Sherifls, in the firſt Year of the King, and fo conti- 
nued ſub cuſtodia of the next Sheriffs, in the ſecond Year, and of the next Sheriffs, in the third 

Year of the King, and they ſuffered him to eſcape ; they pleaded, that before the Eſcape on the 
Day and Year mentioned in the Declaration, I. & and R. B. adtunc Vicecomites, ſuffered him to 
eſcape ; this was no good Plea, for when the Defendants are to diſcharge themſelves by a former 


Eſcape, 
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Eſcape, they muſt alledge it in Fact, and preciſely, which was done here. Serjeant Minor's Caſe. 
Dyer 66. | | p * | $1.4: > 
£ The Marſhal ſuffered one in Execution to go at large, the Plaintiff conſenting, and the Chief 
Tullice dire&ing; afterwards the Defendant returned to the Priſon, and was in Execution again, if 
the Marſhal then ſuffer him to eſcape, he is not liable. Dyer 275, 279. S. P. Wy 
5. The Deputy Marſhal ſuffered one who was in Execution to go into Norfolk with a Keeper; 
it was adjucged in an Action of Debt brought againſt him, that this was an Eſcape. Dyer 278. 
Gaway's Caſe. ”_ | Ligand it; T0 h | 451 Aan 
6. The Duke of Norfolk being Marſhal. of England, made one Gawdy his Deputy, per nomen 
Mareſcali of the King's Bench; afterwards he ſuffeted a Perſon in Execution to go into the Coun- 
try with a Keeper for a certain Time, and he returned on the Day to Priſon; the Judgment-Cre- 
ditor brought an Action of Debt againſt Gawdy, by the Name of Under-marſhal and Keeper of the 
Priſon of the Marſbalſea, . alledging, that he ſuffered the Priſoner to Eſcape ; the Deſendant plead- 
ed, that he did not ſuffer him to eſcape; upon which being at Iſſue, all the Matter aforeſaid ap- 
peared upon the Evidence ; and the Queſtion was, if the Defendant ſhould/ be charged with the 
Debt becauſe he was not Marſhal, but Under-marſhal only, and adjudged; he ſhould be charged, 
and that in Middleſex, where the Eſcape was ſuppoſed to be, and not in Surrey, where the Priſon 
is. Dyer 278. Gawdy's Caſe. ; en 26 . : T% Ef 
7. In Debt, Cc. the Plaintiff, had Judgment, and after the Tear he brought a Ca. ſa; upon 
which the Defendant was arreſted, and the Sheriff ſuffered him to eſcape; now, tho? the Ca. ſz. 
was erroneous, being ſued. out after the Year, yet it was a, ſufficient Authority for the Sheriff to 
take the Defendant, and he might have juſtified under it, if Falſe Impriſonment had been brought 
. againſt him; therefore he ſhall be charged if he let him go at large. Cro. Eliz. 188. Buj's Caſe, 
and 576, Conier's Caſe. S. P. n | 46 1 _=_ 
8. In Falſe . the Defendant pleaded, that a Ca. ſa. iſſued to the Sheriff at the Suit 
of B. G. againſt the now Plaintiff, and that the Sheriff made his Warrant directed to the Defendant 
to arreſt him, by Virtue whereof he did take him, Cc. the Plaintift replied, that after the Ca. ſa. 
and before the Taking, he paid the Money to the Sherift, who thereupon made a Warrant in the 
Nature of a Superſedeas directed to all his Bailiffs, to ceaſe making Execution on the Plaintiff; and 
that the Defendant having arreſted him, the ſaid Plaintift, he preſently after the Arreſt, ſhewed the 
Defendant this Diſcharge ; but notwithſtanding he detained him in Priſon, &c. adjudged, that 
becauſe this was a Writ of Execution, to have the Money in Court, and it being paid to the 
Sheriff, and he having given a Diſcharge, the Plaintift ought not to have been taken and detain- 
ed. Cro. Eliz,. 404. Stringer verſus Stanlake. | | 


——_ 0 


9. Upon a Capias Utlegatum, after Judgment, the Sheriff ſuffered B. G. to eſcape ; an Action 
was now brought againſt him tam quam, c. in which the Plaintiff had Judgment; and upon a 

Writ of Error brought, it was firſt aſſigned for Error, that the Action ought not to have been tam 
quam, &c. but it ſhould be brought by the Plaintiff only; this was over-ruled, becauſe 'tis a Con- 
tempt to the Crown to ſuffer him to eſcape after an Outlary; the ſecond Error was, that the Ac- 
tion for the Eſcape was brought againſt the Sheriff of Berks, and laid in R. in which Action the 
Plaintiff declared, that he had obtained a Judgment againſt B. S. of R. in the County of Bucks ; 
and that upon a Warrant of a Capias Utlegatum, he was arreſted at R. aforeſaid, which muſt be 
at R, in the County.of Bucks, and then the Arreſt was tortious, becauſe it was made by the Sheriff 

of Bzrks in the County of Bucks; and upon ſuch an Arreſt there can be no eſcape, and fo it was 
adjudged. Cro. Elix. 877. Eaton verſus Lloyd. See Dyer 60. | | 

10. The Defendant being in Execution, the Sheriff voluntarily let him go at large; the Priſoner 
returned to the Gaol, and there remained till another Sherift was made, and then he eſcaped; ad- 
judged, that neither the Sheriff or Gaoler are chargeable, becauſe by the Priſoner's going at large, 
the Execution was diſcharged, and he could not be taken again, tho' the Party yield himſelf, and 
the Creditor conſents. Hob. 202. Sheriff of Eſſex s Caſe. 3 Rep. 43. Boyton's Caſe. S. P. This Caſe 
is not Law. See Poſtea, pl. 25. 
11. The Defendant was in Execution at the Suit of the Plaintiff, and at the Suit of Dighton ; 
the old Sheriffs delivered his Body to the new Sheriffs by Indenture, wherein the Execution at the 
Suit of Dighton was mentioned, but that at the Suit of the Plaintiff was omitted; now, tho? he 
was actually in Priſon at the Suit of Dighton, yet as to the Plaintift this was adjudged an Eſcape, 
and the old Sheriffs are liable, for in Law the Priſoner is ſtill in their Cuſtody. 3 Rep. 71. W:ſtby's 
Caſe's Moor 688. S. C. 2 Leon. 54. Smalman verſus Lane. ; 4 
12. Judgment againſt Husband and Wife, and ſhe was taken in Execution and eſcaped, for 
* 2 Cro, which an Action of Debt was brought againſt the Marſhal ; it was inſiſted for him, that the Plain- 
439- S. C tift was not wholly deprived of the Debt, becauſe her Husband was liable to the Execution; but 
LS nc l that the Action did lie againſt the Marſhal. 2 Cro. 657. Whiting verſus Sir Geo. Reynell. 
6 Ker“ * 3 Bulſt. 150. Wood verſus Dr. Sutcliffe. 2 Bulſt. 3 20. S. C. Sutcliffe verſus Sir Geo. Reynel. 
Rep. 286. Antea Audita Querela, (B) 19. S C. Baron and Feme. (I) 13. S. C. 

13- The Defendant was taken in Execution by the old Sheriffs, who in exitu ab officio, did 
by Indenture debito modo confect, deliver him to the neu Sheriffs, virtute cujus he was in Exe- 
cution under them ; and upon an Habeas Corpus brought, was delivered to the Marſhal, who 
ſuffered him to eſcape, againſt whom an Action was brought; and upon Demurrer to this Decla- 
ration it was objected, 15 the Priſoner was ſtill in Cuſtody of the old Sheriffe, becauſe it was 
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not alledged, that he was delivered to the new Sheriffs, with the Cauſe of his Impriſonment, but 
e, and for 


only per Indenturam debito modo confectam, he was delivered, &c. which may be tru 
other Cauſes, the Court was divided. 2 Cro. 587. Dowdſwell verſus Sir Geo. Reynells. 
14. Debt upon an Eſcape, where the Party was taken upon an Outlary; aſter Judgment, upon 
Demurrer, the Objection was, that the Action was not brought tam pro Domino Rege quam pro 
ſeipſo; but adjudged, that the Plaintiff might bring Debt for what he had loſt, 2 Cro. 619. Moor 
verſus Sir Geo. Reynelli. ne | | i 
15. The Priſoner was taken in Execution by a Ca. ſa. by an Under- Sheriff, who ſuffered him 
to go at large; the Sheriff died, a new Sheriff was made, and the ſame Perſon continued Under- 
Sheriff, and procured the Plaintiff to take out a new __ which- was done, and the Perſon re- 
taken, and eſcaped, the new Sheriff is not liable, becauſe the Retaking in Execution was not law- 


_—_ 
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ful, for by the firſt Eſcape the Execution was diſcharged. Hob. 202, not Law. See 1 Leon. 78. 


2 Leon. 96. S. C. not Law. Poſtea pl. 25. 


16. Debt againſt the Sheriff, for ſuftering B. G. againſt whom the Plaintiff had recovered as Exe- 
cutor of V. S. to eſcape ; and in reciting the firſt Action, 'tis alledged that he recovered againſt 
him as Adminiſtrator, which cannot be. 2 Cro. 394. Slingsby Mi! verſus Lambert. 

17. A Man was in Cuſtody of the Officer of the Sheriff by meſne Proceſs, and being outlawed 
after Judgment, at the Suit of another; the Jadgment-Creditor brought a Warrant upon a Capias 
Utlegatum, and delivered it to the Sherift's Officer, in whoſe Cuſtody he was, who refuſe] to 
execute it, and afterwards the Priſoner eſcaped ; adjudged, that an Action of the Caſe did lie a- 
gainſt the Sheriff, wherein the Plaintiff might declare, that he did arreſt the Party by Virtue of 


the Warrant, and ſuffered him to eſcape, becauſe upon the Delivery of the Warrant to the Offi- 


cer, he is inimediately in Cuſtody at the Suit of the Plaintiff, by Judgment of Law, without an 
actual 3 and the Writ is not only quod capias, but allo quod ſalvo Cuſtodias. 5 Rep. 89. 
Froſt's Caſe. 

” Sci, fa. on a Recognizance, and after two Nihils returned, the Judgment was, that the 
Plaintiff recuperet debitum, and a Levari facias to the Sheriff, who returned Nulla Bona, and af- 
terwards the Defendant was taken upon a Ca. ſa. and eſcaped; and upon an Action brought a- 
gainſt the Sheriff, it was objected, that a Ca. ſa. did not lie upon a Recognizance in Chancery; 
but adjudged, that after tis acknowledged, *tis a Judgment on Record, and if ſo, the Party may 
have a Ca. ſa. by Virtue of the Statute 25 Ed. 3. but if the Capias hid been miſawarded, the Ex- 
ecution is lawful, and the Sheriff is chargeable with the Eſcape. 2 Cro. 1. Weaver verſus Clif- 
ford. 2 Bulſt.65. S. C. 2 Cro. 288, 289. S. P. Telv. 42. S. C. 

19. Upon a Ca. ſa. againſt the Defendant, and Non eſt inventus returned, and a Teſtatum, that 
he concealed himſelf in Lancaſhire, a Writ was awarded to the Chancellor of the County Palatine, 
to command the Sheriff to take him, &c. ſo as the Chancellor ſhould have him ſuch a Day, &c. 
and the Chancellor commanded the Sherift to take him, ſo as the Sheriff ſhould have him ſuch a 
Day, Cc. and in an Action on the Caſe brought againſt the Sheriff for an Eſcape, and Judg- 
ment againſt him, and a Writ of Error brought, this Variance was aſſigned for Rover, and that 
the Plaintiff ought to have brought Debt, and not an Action on the Caſe ; but adjudged, it was at 
the Plaintiff's Election to bring either Action; and tho? there was a Variance, yet that being only 
Error in Proceſs, the Sheriff ſhall not take Advantage of it. 2 Cro. 288. Burton verſus Eyre. 

20. Debt againſt the Sheriff of Devon, wherein the Plaintiff declared, that he recovered againſt 
B. G. and that he was taken in Execution by the Sheriff at R. in the County of Devon, and that 
he ſuffered him to eſcape in the Pariſh of B. in London The Defendant pleaded in Bar, that B. G. 
was in his Cuſtody, in Execution, until he broke the Priſon at R. againſt the Will of the Defen- 
dant, and eſcaped ; upon which he made freſh Purſuit, and retook him at R. the Plaintiff by Pro- 
teſtation that the Defendant did not make freſh Purſuit, pleaded, that after the Eſcape, and before 
he retook him, he ſuffered him to be a whole Day and Night out of his View at London; and 
upon Demurrer it was adjudged, firſt, that the Plea in Bar was not good, for the Plaintiff had 


declared of an Eſcape in London, and the Defendant juſtified the Retaking at R. ſo the Eſcape at 


London was not anſwered; and therefore if the Plaintiff had demurred upon the Bar, he ſhould 
have Judgment; but he not denying the freſh Purſuit, but by Proteſtation, -relying only upon this 
Matter, (viz.) That the Priſoner was out of the Sight of the Defendant, it was adjudged, that tho 
he is out of Sight, yet if he is retaken upon a freſh Purſuit, he ſhall be in Execution at the Suit of 
the Plaintiff; and that if he fly into another County, the Sheriff may retake him there upon a 
freſh Purſuit, becauſe the Eſcape was of his own Wrong, of which he ſhall never take Advantage. 
3 Rep. 52. Rigeway's Caſe. 

21. The Body and Goods of the Conuſor were taken in Execution upon a Statute-Merchant ; 
afterwards the Conuſee agreed, that he ſhould go at large; it was a Queſtion, whether this was a 
Diſcharge of the whole Execution, or of the Impriſonment only. Hetley 79. Wiggons verſus Dray, 
but in Linacre and Rhodes, 1 And. 266. 1 Leon. 231. 2 Leon. 96, it was adjudged a Diſcharge of 
the whole Execution, and that the Conuſor ſhall have his Lands again immediately; but if the 
Sherift had ſuffered him to eſcape, the Execution on the Land is not thereby diſcharged. 

22. Caſe againſt the Marſhal of B. R. wherein the Plaintiff declared that he had Judgment a- 
22 T. S. in Debt, and that he was taken in Execution, and committed to the Deſendant, who 

uftered him to eſcape at D. in the County of H the Defendant confeſſed N and that 
Z. S. was committed in Execution at Southwark, Cc. and that afterwards he « caped at Southwark 


5 B . out 


1 Roll. 
Rep. 276. 


1 Vent. 4. 
269. S. C. 
T. Jones 
21. S. C. 


but if it was a wilfal Eſcape, by the Conſent of the Sheriff or. Gaoler, they ſhall never retake 


* verſus Butcher. 1 Lev. 132, 211. S. C. 1 Mod. 194. See Scire facias. (H) 11. 1 Vent. 4, and 


cord in the County of Middleſex, where the Records are kept, he had Bona notabilia in two 


Gold verſus Strode. 


demurred, and it ee are; 
| ed it to be a0 3 


Action brought, againſt the Gaoler, he ſhalt be excuſed, and: ngt puniſned by any Action; 1 
the Action againſt him is commented before the Retaking, then tis otherwiſe. I. Joner 144. 
Harvey verſus Si Geo. Reynolds. RN ee n udn et * 
231 Debt againſt the Sheriff, for ſuffering a Man to eſcape who. was in Exe cut ion upon a Ca- 
pias Utlegatum on a Judgment of 6 k recovered! againſt him; the Defendant pleaded Nwul-tiel' Re- 
cord of the Recovery; and upon Demurrer to this Plea it was objected, that he ought not to-plend- 
Nut tieb Record, but Nil deber; but adjudged, that in an Action of Debt, as this was, the Defen- 
dant might plead Nul tiel Record: Hob. zog. Maddox verſus ung Mich. 15 Jan 1 Brown! 
I. & C. "45 Yor 0 Nis | 
: 24. Debt againſt the Sheriff of Denbigh, wherein the Plaintiff declared, that he recavered a- 
gainſt R. O. add had Judgment for 40 J. Debt, upon which the ſaid N. O. was afterwards! out- 
ſawed; and: that the Vlaintiff delivered a Capias Utlegatum 22 the ſaid R. O. to the Deſen- 
dant, then Sheriff, and that he having been in his. Preſence, the Defendant would not arreſt him, 
thoꝰ required to do it but returned Non eſt inventus; upon Nil debet pleaded, it was found for 
the Plaintiff, but it was moved in Arreſt of Judgment, that this Action was brought in Middleſex, 
when: it fliould be Brought in Deubighſbire, becauſe the Fault was there in not arreſting the Par- 
ty; but adjudged, that the Action was well brought in Middleſex, becauſe the falſe Return 
to the Court which fits in Middleſex, is likewiſe a Wrong done to the Plaintiff; and thereſore 
he hath his Election to bring his Action in either County. Mich, 15 Jac. Hob. 209. Packhurſt 
verſus Powell. 0 | | 85 | | 
25. Adjudged, that where a Man is in Execution, and eſcapes by the Negligence of the Gaoler, 
he may be retaken, either by the Sheriff, or by the Party at whoſe: Suit he was in Execution; 


him, but the Party may; becauſe otherwiſe by rhe Contrivance or Inſufficiency of the Gaoler, he 
may be without. Remedy; and another Reaſon is, becauſe the Party hath an Intereſt in the Body 
till the Debt is ſatisfied; or he may bring a Scire facias againſt him, to ſhew Cauſe why executionem 
hubere non debet ; for it would be a very great Miſchief, that the Gaoler might at his Pleaſure ſuffer 


a Priſoner in Execution to eſcape, and put the Plaintiff to an Action againſt him, who might 


not be able to pay the Debt; 'tis true, the Law was formerly otherwiſe. Sid. 330. Aluanſon 


269. James verſus Peirce. S. P. 2 Lev. 132. S. C. See Execution. (K) 7. See pl. 22. S. P. 

26. Debt againſt the Son, who was Marſhal of the King's Bench, for the Eſcape of one in Ex- 
ecution in the Time of his Father, who was likewiſe Marfhal ; upon the Trial, the Caſe upon 
the Evidence was, the Father ſuffered a Priſoner in Execution voluntarily to eſcape, who aſter- 
wards returned to the Priſon, and was actually in Cuſtody at the Death of the Father, and ſo 
continued when the Son was Marſhal, who likewiſe ſuffered him voluntarily to eſcape, and whe- 
ther he ſhould be chargeable was the Queſtion; it was inſiſted, that he ſhould not, becauſe after 
the voluntary Eſcape ſuffered: by the Father, he could not take him again in Execution, tho' the 
Creditor might, and tho' he returned to the Priſon, yet neither the Father or Son could detain ; 
him; but adjudged, that even where there is 2 voluntary Eſcape in the Time of the Predeceſſor, b 
and another in the Time of the Succeſſor, he ſhall be chargeable. 2 Lev. 109. Lenthall verſus 4 
Lenthall. | | | | 

27. In an Action for an Eſcape, the Queſtion was, whether the Plaintiff may take out a Ca. ſa. 
or Fi. fa. againſt the Defendant, after a voluntary Eſcape permitted by the Gaoler : Er per Cu- 
riam, *tis at his Election to do either, which Judgment was affirmed upon a Writ of Error in the 
Exchequer- Chamber. 2 Mod. 136. Baſſet verſus Salter. | | 

28. An Action was laid in the County of Somerſet, in which Judgment was obtained by T. F. 

who ſoon after died Inteſtate: The Plaintiff Gold took our Adminiſtration in the Court of the Bi- 
ſhop of Bath and Wells, and brought: a Scire facias upon the Judgment againſt the Defendant in 

the Action, to ſhew Cauſe quare executionem non haberet, and had likewiſe Judgment upon the 4 
Scire facias, and was taken in Execution, and eſcaped, and the Plaintiff Adminiſtrator brought Y 
an Action againft the Sheriff and had a Verdict; it was objected in Arreſt of Judgment, that this 
Adminiſtration was void, becauſe. the Judgment obtained by the Inteſtate being entered on Re- 


Counties, and therefore ought to have a prerogative Adminiſtration, and not in the inferior Dio- 
ceſe; arid the Adminiſtration being void, the Scire facias which depends on it mult be likewiſe 
void: Sed per Curiam, admitting the Plaintiff recovered in the Scire facias without a Title, yet 
the Ca. ſa. was a ſufficient Authority to the Defendant to take the Body, tho' grounded on an 
erroneous Judgment, and the Execution good till: avoided by a Writ of Error. 3 Mod. 3 24. 
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29. The Defendant was in Execution upon a Ca. Sa. returnable a Term after the Tiſte, ſo that 
there was a whole Term intervening between the Teſte and Return; and in an Action of Debt 
for an Eſcape brought againſt the Sheriff, the Plaintiff had a Verdict; it was inſiſted in Arreſt of 
Judgment, that this Ca. Ja. was void, and if fo, then Eſcape did not lie againſt the Sheriff; but 
adjudged, that there is a Difference between a Capias on meſne Proceſs, and a Capias ad ſatisfa- 
ciend? ; for in the firſt Caſe, if a Term is omitted, the Writ is void in all Perſonal Actions, for the Cauſe 
is diſcontinued and out of Court by ſuch Omiſſion; but in Executions the Omiſſion of a Term doth not 
makethe Writ void, becauſe the Defendant hath no Day in Court, his Cauſe is ended, and he muſt 
be in Priſon, whether the Writ is returnable or not; nor is it neceſſary, that it ſhould be returned; 
yet if a Writ of Execution bear Teſte out of Term, the Sheriff ſhall not be liable to an Eſcape. 2 
Salk. 700. Shirley verſus Wright. Farr. 29. S. C. 


zo. The Sheriff had the Defendant in Execution upon a Ca. ſa. which iſſued after 4 Day and Far. 29. 
Year without a Sci. fa. and ſuffered him to eſcape; and in an Action of Eſcape brought againſt him, 5. C. 


the Queſtion was, whether he could take Advantage of this Error? and adjudged, that he could * 
not. 1 Salk. 273. Sherley verſus Wright. 


203. 3 Cro. 21, 893. 1 Leon. 30. 8 Rep. 121. 2 Saund. 1 


31. In a Scire facias quare executionem non, Cc. the Defendant pleaded, that he was formerly 
taken in Execution upon a Ca. ſa. upon the ſame Judgment, and the Sheriff ſuffered him to eſcape, 
to which the Plaintiff then and there conſented ; and upon Demurrer to this Plea, it was adjudged 
ill, becauſe the ſubſequent Conſent will not make it an Eſcape with the Conſent of Plaintiff ; and there- 
fore he may retake the Party, or bring his Action againſt the Sherift. 1 Salk. 271. Scott v. Peacock; 


48 
Alter Habeas Corpora bꝛought by Men in Execution. 


I. Abeas Corpus is an antient and legal Writ; but under Colour thereof the Sheriff is not to 
H ſuffer a Priſoner to eſcape, and if he doth, he is liable to the Debt. 1 

. Judgment was had againſt the Defendant in B. R. and another Judgment againſt him in 
the Common Pleas, upon which he was taken in Execution, and committed to the Fleer, he 
brought an Habeas Corpus cum cauſa, and was removed into the King's Bench ; if the Marſhal 
ſuffer him to eſcape, he js liable to both Debts, Dyer 152, 307. S. P. 

3. Where the Defendant is in Execution, and upon an Habeas Corpus brought to have his Body 
in Court on a. Day certain, the Sheriff brings him to an Inn on the Road, and the Priſoner eſcapes 
into another County, but returns next Day to the Sheriff, who brought him in at the Retuth 
of the Writ ; this is no Eſcape. Cro. Elix. Charnock's Caſe. 3 Rep. Boyton's Caſe, S. P. 

If upon an Habeas Corpus brought to have the Priſoner in Court, who is in Execution, 
the Gaoler ſuffers him to go at Large any longer Time than is convenient for his bringing him 
into Court, tis an Eſcape. Cro. Car. 9. 335. S. P. Hob. 202. Balden verſus Temple, S. P. 

5- A Suit being commenced againſt the Defendant in an Inferior Court, he brought a Habeas 
Corpus cum cauſa, and put in Bail before the Chief Juſtice, which not being filed, a Procedendo 
was awarded, and thereupon they proceeded, and had Judgment in the Court below, and after- 
wards the Defendant eſcaped ; and upon an Action of Debt brought againſt him for this Eſcape, 
it was adjudged, that when Bail was put in upon the Habeas Corpus, tho' *tis not filed, yet the 
the Priſoner and his Sureties below, are diſcharged. . 2 Cro. 203. Farnely verſus Baſſett. 

6. In Audita querela againſt Richard Halſey, and others, ſuppoſing that he the Plaintiff being 
taken in Execution at their Suit by the Sheriff of Bedford, that he ſuffered him (the Plaintiff) to 
go at Large in Surrey, & c. in Southwark, &c. the Defendants pleaded, that they did not ſuffet 
the Plaintiff to go at Large ; the Jury found, that the Plaintiff was taken in Execution, and by 
a Habeas Corpus. was brought by the Gaoler to Smithfield, and there about eight of the Clock 
at Night the Priſoner eſcaped out of the Cuſtody of the Gaoler, and went into Southwark, and 
lay there that Night, but the next Morning he returned to Smithfield to the Gaoler, who brought 
him to the Chamber of the Chief Juſtice, and returned his Writ, and that the Chief Juſtice com- 
—_— him to the Marſbalſea; and this was adjudged no Eſcape. Moor 257. Bennett verſus 
Halſey. | . | 

7. Audita querela by the Plaintiff againſt the Defendants, ſuggeſting, that he was taken in Exe- 
cution at their Suit by a Warrant upon a Cn. ſa: directed to the Sheriff of Suffo/k, and that the 
Bailiffs let him him go at Large at Lambeth : Upon non permiſerunt ire ad largum pleaded, a 
Special Verdict was found, that the Plaintiff was taken in Execution by a Ca. ſa. and before the 
Return of the Writ he was brought to V ſtminſter, and at his own Requeſt was carried by the 
Bailiffs to Lambeth, where he 1emained in their Cuſtody till the Day on which the Writ was re- 
turnable, and which Day they brought him ro HMſtminſter, and then delivered him to the Court 
according to the Writ ; they likewiſe found, thit Lambeth is a Vill near Meſiminſter, but that tis 
not in the Road from Suffolk to H/:/?:11/t-r, nor between the County of Suffolk and Weſtminſter; 
and upon arguing this Special Verdict, it was adjudged no Eſcape, let it be in any County 
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hatſoever, whether in the Road, or out of it, where the Sheriff hath the Priſoner in Cuſto- 


dy, if tis before the Return of the Writ, Moor 299. Burton verſus Andrews, Mich. 32 Elix. 


| (D) 
Concerning freſh Purſuit, Poſtea (F) 2 


1. IF one in Execution eſcape into 1 County, and the Sheriff on freſh Purſuit retakes 


him before any Action ___ againſt him, this is rio Eſcape, and the Priſoner ſhall never 
have an Audita querela, becauſe his Eſcape was wilful, and he ſhall not take Advantage of his 
own Wrong. 3 Rep. 43. Boyton's Caſe. Goldſ. 1 80. S. P. 3 Rep. 52. Rigewaie's Caſe. Poph. 

1. KC. | 
7 2. Judgment againſt Husband and Wife, and ſhe was taken in Execution, and becauſe the Mar- 
ſhal ſuffered her to go at Large, an Action of Debt was brought againſt him, who pleaded, 
that ſhe broke the Priſon, and he took her in freſh Purſuit, and now hath her in Execution ; ad- 
judged no good Plea, becauſe the Plaintiff had alledged, that the Defendant woluntarily ſuffered 
her to go at Large, which was not anſwered or traverſed ; and if fo, then his re-taking her 
on freſh Purſuit is to no Purpoſe. 2 Cro. 657. Whiting verſus Sir Geo. Reynell. 

3. The Defendant being in Execution, brought his Habeas Corpus to come before a Judge 
at the Lent-Aſſiſes, and eſcaped to London, and in Eaſter-Term following was re-taken, and there- 
upon he brought an Action of Falſe Impriſonment againſt the Bailiff ; but adjudged, that 
the Re-taking on a freſh Purſuit was good, tho it was at the End of the Year. Godb. pa, 177, 
Seone's Caſe. 


: (E) 
Of felons, where the Pundzed oz Town are liable. 


I. NE was killed in the Evening, the Murderer eſcaped; by the Common Law the Town 
ſhall be amerced, for the Evening is Parcel of the Day, and not of the Night. 7 Rep. 
6. Sendill's Cale. | 


B44 . 


Where Debt lies koz an Eſcape, and where not, oz an Action on the 
Caſe, See Sheriff. (H) 4. 


1. Duin doth not lie againſt the Heir of a Gaoler upon an Eſcape ; for the Heir ſhall not 
be charged in Debt, neither by the Common Law, nor by any Statute but where he is 
named, tho” it be recovered in the Life-time of his Anceſtor. Dyer 271. 

2. Debt againſt the Sheriff, wherein the Plaintiff declared, that he had obtained a Judgment a- 
gainſt . R. and that his Body was taken in Execution by the Defendant, Sheriff of the County 
of D. and that he ſuffered him to eſcape in Warda de Cheap London; the Defendant pleaded, 
that W. R. was taken in Execution 20 Aprilis 33 Eliz. and that he continued in Execution till 
the 8th of December following, on which Day he broke Priſon, & a Cuſtodia ipſius R. & contra 
voluntatem ipfius R. evaſit, and that he retook him in recenti inſecutione ; the Plaintiff by Prote- 
ſtation, replied, that the Defendant did not make freſh Purſuit, and for Plea ſaid, that before the 
ſaid /. R. was taken, he was one whole Day and Night at London, in the Pariſh and Ward afore- 
ſaid, out of the View of the Defendant ; and upon Demurrer to the Replication it was adjudged, 
that if a Priſoner eſcapes, and is out of the View of the Sheriff, yet, if freſh Suit is made, and he 
is re-taken upon ſuch Suit, he ſhall be in Execution again, tho' he is taken in another County; 
and in ſuch Caſe an Action will not lie againſt the Sheriff, but he may have an Action againſt the 
Priſoner for this Eſcape ; but *tis otherwiſe, if he eſcapes with the Conſent of the Gaoler. Paſch. 
36 Elix. Ridgway's Caſe. 3 Rep. 522. Moor 660. S. C. By the Name of Grills verſus Ridgway. 

3. Action brought for Eſcapes always ought to purſue the firſt Action; therefore if the Eſcape 
be of one in Execution, Debt lies againſt the Sheriff; but if *tis upon meſne Proceſs, then an Ac- 
tion on the Caſe is the proper Remedy ; but Debt will likewiſe lie. 2 Cro. 288. Burton verſus 
Eyre. | 

4. Where the Sheriff himſelf is Plaintiff, he may neither bring an Action of Debt, or an Action 
on the Caſe for an Eſcape of the Priſoner ; and where the Priſoner pleaded, that the Gaoler walk- 
ed with him out of the Limits of the Gaol, &c. & ipſum ibidem ad largum ire permiſit, but did 
not ſay voluntarie, and that afterwards he came of his own Accord to the Gaol, and then evaſit 
& exivit prout ei bene licuit ; this was held ill, becauſe a negligent Eſcape is no Eſcape between 
the Sheriff and his Priſoner, but a voluntary Eſcape is ; 'tis true, a negligent Eſcape is an Eſcape 
between the Sheriff and the Party at whoſe Suit the Priſoner was in Execution. Moor 577. Sa- 
vage verſus Becham. 
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5. Caſe, &c. wherein the Plaintiff declared, that he had brought an Action againſt . R. for 301. 
and he not appearing, Was outlawed, and was afterwards taken by the Defendant, being Sheriff, 
Cc. upon a Capias utlagatum, who. returned Cepi, but ſuffered him to eſcape ; adjudged, that 
the Action would lie, and that the Jury ought to give the Plaintiff the Value of his Debt in Da- 
mages. Moor 641. Evans verſus Williams. | 

6. In a Special Verdict in an Action of Debt againſt a Gaoler, the Cafe was, the Sheriff took 

a Man in Execution for a Debt, and committed him to the Gaoler of the County at H. when the 
Common Gaol was at F. and afterwards the Gaoler ſuffered him to eſcape; the Priſoner never ha- 
ving been in his Cuſtody in the Common Goal; the Queſtion was, whether an Action of Debt lay 
upon this Eſcape, againſt the Gaoler, or whether it ought to be brought againſt the Sheriff ? 
it was argued, that the Gaoler is liable; tis true, an Aion of Debt did not lie againſt him at 
Common, but only an Action on the Caſe, which always ſuppoſes a Wrong ; but by the Statutes 
13 Ed. 1. De mercatoribus, and Meſtm' 2. cap. 11. Proviſion is made to ſecure the Party's Debt in 
Caſe of an Eſcape, (viz.) that he who actually ſuffers the Eſcape, ſhall be liable; and if he is 
not able, then Reſpondeat I e ; "tis true, a Gaoler is a Servant to the Sheriff, and an Under- 
Officer, yet he is an Officer known to the Court, and fixt in his Office; becauſe an Habeas Cor- 
pus may be directed to him, and the Duke of Norfolk's Caſe in Dyer 278, proves, that an Action 
of Debt lies againſt the Deputy-Marſhal ; then as to his Receiving the Priſoner in another Place, 
and not in the County-Gaol, that makes no Alteration ; for *tis not the Walls of the Gaol, but 
the being in the Cuſtody of the Gaoler that makes the Priſon ; *tis true, this Action hath been 
rarely brought againſt a Gaoler ; the Reaſon may be, becauſe they are indigent Perſons : It was 
argued for the Defendant, that the Action lies againſt the Sheriff, and not the Gaoler ; for *tis the 
Sheriff's Gaol, and the Gaoler is but his Servant, and when the Priſoner is out of the Gaol, tho' 
in the Cuſtody of the Gaoler, he acts but as the Sheriff's Bailiff or Servant; *tis true, an Action 
of Debt for an Eſcape hath been brought againſt the Deputy Marſhal, but the Reaſon may be, 
becauſe he is a Perſon admitted by the Court to execute that Office, which other Gaolers are not; 
"tis true an Habeas Corpus may be directed to them, but that doth not prove, that they are Officers 
known to the Court, becauſe ſuch Writs may be directed to any other Perſon, who hath the Cu- 
ſtody of the Body ; this is no Proceſs of Charge or Diſcharge, there is no Record to charge him. 
The Caſe was not adjudged. Hardr. 29. IWainwright verſus Griffith. 

. Debt againſt the Defendant as Superior, for the Eſcape of one in Execution, and in a Spe- 1 Vent. 
cial Verdict the Caſe was, Sir Jeremy Mhitehcott (the Defendant) was ſeiſed in Fee of the Office 314. 
of Warden of the Fleet-Priſon, who granted the ſame to Duckenfield for three Lives, reſerving the 2 Mod. 
Rent of 1000 l. per Ann. and took Security to fave himſelf harmleſs from Eſcapes; the Grantee 119. 
was admitted by the Court of C. B. and afterwards ſuffered ſeveral Priſoners in Execution for Great J. Jones 
Debts, to eſcape, and went himſelf beyond Sea with one of them, and whether the Warden 
ſhou'd be charged as Superior, was the Queſtion ; it was inſiſted for him, that he ought not, 
becauſe at Common Law no Gaoler was anſwerable for Eſcapes; the Remedy was given by the 
Statute IJ. 2. cap. g. which extends only to Arrears in Account, and the Warden cannot pro- 

erly be ſaid to be Superior to Duckenfield, during his Eſtate for three Lives, for he is the preſent 
Warden, and the other but in Reverſion; but for the Plaintiff it was argued, that Debt did not 
lie at Common Law for an Eſcape, but an Action on the Caſe; and tho? the Statute V. 2. men- 
tions Account, yet it extends to other Caſes; after which Statute, and before the Statute r R. 2. 
cap. 12, which is the firſt Statute concerning Eſcapes, Actions of Debt were brought for Eſcapes 
in other Caſes beſides Account; adjudged, that the Warden, at his Peril is to put in a Perſon fuf— 
ficient to anſwer all Eſcapes, otherwiſe he himſelf muſt anſwer. 2 Lev. 158. Plummer verſus 
Whitchott. | 


(H) 
Ok Actions by and againſt Executozs and Adminifrato2s koꝛ Eſcapes. 


1. II hath been held, that an Action of Debt would not lie againſt the Executor of a Sheriff, for 
ſuffering a Priſoner, tho' in Execution, to eſcape, unleſs the Plaintiff had recovered a Judg- 
ment againſt the Sheriff himſelf, before he died; and the Reaſon is, becauſe the Eſcape was a 
Wrong which ariſes ex maleficio, and not ex contractu, and therefore 'tis no more than a Treſpaſs, 
which dies with the Perſon. Dyer 322, 271. a. | 
2. But ſince that Time the better Opinion ſeems to be to the contrary, that an Action of Debt 
would lie, becauſe the ſuffering one in Execution to eſcape, is not merely a Treſpaſs, or Perſonal 
Wrong, for tis mixed with an Intereſt, becauſe the Creditor hath an Intereſt in the Body of his 
Debtor in Execution, which ought to remain there as a Pledge for his Debt. Goldſ. go. 1 Vent. 
31. &. P. | 
3. It was never yet doubted, but that an Adminiſtrator might have an Action of Debt againſt 
the Sheriff himſelf, for {uftering a Priſoner in Execution to eſcape in the Life-time of the Inteſtate; 
but where the Eſcape hath been upon meſne Proceſs, it hath been a Queſtion, whether an Adminiſtra- 
tor might have an Action on the Caſe againſtthe Sheriff; tis true, ſuch an Action was brought, and 
4 upon Demurrer to the Declaration, two Judggs were of Opinion, that the Action did lie; if not at 
Common Law, yet by the Equity of the Statute 4 Ed. 3. cap. 19. De honig aſportatis in vita Te- 
ſtatoris, 
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are which is a Law that ought to have a favourable Conſtruction. for, the Advancement of 


Juſtice, for certainly, i muſt. be reaſonable, that ſince the Teſtator himſelf had an, Injury done 


by ſuch an Eſgape, that his Executor ſhould not be deprived of a proper Remedy. Style 32. Boo- 
mer verſus Paite. 1 Vent. 31. S. P. | | a o 
But two N held, that the Action on the Caſe did not lie, neither at Common 
Law, nor by the Equity of that Statute ; tis plain, that the Action doth not lie at Common 
Law, becauſe it was not grounded on à Contract, as Debt, Covenant, or the, like; for at Com- 
mon Law an Executor could have no other Action; he could not maintain any Action which did 
ariſe ex maleficio, as an Action of Treſpaſs, Aſſault, Battery, or the like; neither could he main- 
tain all Actions which were grounded even «pon Contracts, for he could not have an Action of Ac- 
count before the Statute of V. 2. | f a | : . 
Now if he could not have this Action on the Caſe at Common Law, he can never maintain it 
upon the Equity of the Statute 4 Ed. 3. for that only gives him an Action of Treſpaſs againſt him 
who carried away the Goods and Chattels of his Teſtator whilſt he was living, which Action he 
could not have before this Statute was made ; it doth not provide a Remedy for any other Sort of 
Treſpaſs whatſoever ; and it can never be ſaid, that the ſuffering the Defendant to eſcape upon 
meſne Proceſs, in the Liſe-time of the Teſtator, was an Injury done to his Goods or Chattels; tis 
true, this Statute may be extended by Equity to other Actions which concern his Goods an 
Chattels, and therefore it hath been adjudged, that an Executor may maintain an Action of Tro- 
ver for Goods taken away and converted in the Life-time of the Teſtator, but no other Action 
of Treſpaſs than what concerns ſuch Goods. Poph. 189. Maſon verſus Dixon. Tones 173. S. C. 
Latch 167. S. C. 7 xt SC + * 
4. But where the Executor himſelf had recovered a Judgment againſt the Debtor,of his Teſta- 
tor, and had him in Execution, and then the Sheriff ſuftered-him to eſcape, it was held very clear, 
that he might maintain an Action of Debt againſt the Sheriff; but whether it ought to be in the 


Debet & Detinet, was the Queſtion ; and adjudged, that it ought to be in the Detinet only; for 


tho' the Judgment was obtained by the Executor himſelf, yet it was not for a Debt due to him; 
as Executor, but for a Debt due to his Teſtator, and therefore it muſt be brought in the Detinet 
for if *tis brought in the Debet and Detinet, tis not only wrong, but no Statute of Jeofails will 
help it. 2 Cro. 545. Reynell v. Lancaſtle, Antea Debt. (C) 2.S.C. Shore 57. Brooks verſus Cook. 
S. P. Antea (B) 16. Slingsby verſus Lambert, S. P. 


(I) 
Pleadings therein not good. 


I. EBT againſt the Sheriffs of London, for an Eſcape of B. ſetting forth, that he was in 
Execution in Ludgate, in the Time of the former Sheriffs, and delivered over to the pre- 
ſent Sheriffs, who on the 15th of December, Anno 3 Ed. 6. ſuffered him to eſcape, &c. the De- 
fendants pleaded, that before the ſaid 15 December, wiz. 23 September 3 Ed. 6. the ſaid B. being 
then in Cuſtody of the former Sheriffs in London, they at Lambeth in the County of Surrey ſuffer- 
ed him to go at Large, c. and upon Demurrer to this Plea, it was adjudged ill, becauſe he 
might eſcape before the 23d of September 3 Ed. 6. and yet after the then Sheriffs were out of their 
Office; beſides, tis repugnant to ſay, that he was in their Cuſtody in London, and that they ſuf- 
fered him to go at large in Lambeth ; for he ought to have alledged certainly, that he was in their 
Cuſtody at Lambeth, otherwiſe *tis no Eſcape. Mich. 3 Ed. 6. Dyer 66, 67. | 
2. Debt upon an Eſcape, in which the Plaintiff declared, that whereas he had obtained a Judg- 


ment againſt V. R. in London, and a Capias ad ſatisfaciend* againft him, which was returned Non 


eſt inventus, and thereupon one of his Bail was arreſted and committed to Priſon, and therein de- 
tained in Execution ſecundum cons' Civitatis prad', and afterwards eſcaped ; upon Demurrer to 
this Declaration, it was objected, that the Plaintiff did not alledge the Cuſtom expreſly, but only 
ſecundum conſuetudinem, and that if the Cuſtom had been expreſly alledged, *tis not good, becauſe 
the Plaintiff ought to have a Sci fa. againſt the Bail; for *tis unreaſonable to take him in Exe- 
tion, without giving him Opportunity to anſwer, becauſe he might plead a Releaſe of the Princi- 


pal, or other Matter, to diſcharge himſelf; and ſo it was adjudged. Trin. 32 Eliz. Cro. Eliz. 


185. Dewred verſus Ratcliff. 

3. In Debt for an Eſcape of one in Execution, in which the Plaintiff declared on the Writ and 
the Eſcape, but omitted the Judgment; and this was held an incurable Fault. 1 Lev. 191. 
Jones verſus Pope. | 


(K) Plead- 
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Pleadings therein, good, 


1. ASE againſt the Sheriff of Briſto! for an Efcape, in which the Plaintiff declared, that a Moor 
Commiſſion of Bankruptcy was taken out a . S. who eſcaped, and the Commiſſio- 834. 
nets offeted to examine him upon Interrogatories, ick he refuſed to * "jad and thereupon they wa 
commirted him, and the Defendant ſuftered him to eſcape; it was objected, that this Declaration wel 
was ill, becauſe the Plaintift had alledged, that the Defendant ſufferedthe Bankrupt to elcape, but 
did not fer forth, that the Debt was not ſatisfied: But per Curiam, it ſhall be intended, that it was 
not ſatisfied; and tis the Eſcape which is the Tort. 1 Roll. Rep. 47. Barnes verſus Carey. 
2. Debt upon an Eſcape againſt the Sheriff, who pleaded, that the Plaintiff dedit conſenſum to 
him the Defendant, that the Priſoner ſhould- go at large, whereby he did fo; it was objected up- 
on 4 Demutrer to this Pleay that the Defendant ſhould have pleaded dedit licentiam, and not 
conſenſum, as be had done; but adjudged à good Plea, for the Plaintiff might bave taken Iſſue 
upon it. Gold 81. Comming verſus Harrington. £ 
3. Caſe againſt the Sheriff for an Eſcape upon meſne Proceſs; the Defendant pleaded the Sta- 2 Mod. 
tute 23 NM. 6. cap. 10. and that he let the Perſon out upon Bail, according to the -faid Statnte, 177: 
and that he had taken reaſonable Securities, viz. A. and B. having * /afficient within the Coun- * SeeShe- 
ty ; the Phaintiff in his Replication traverſed, that the Defendant took Bail of Perfons having ſuffi- Tiff-(C)1- 
diem within the Coney ; and upon Demurrer it was infiſted for the Defendant, that he is compel- (H) 5: 
fable to take Bail; if he take thoſe who are inſufficient, the Courſe is, for the Court to amerce 
= the Sheriff, and not for the Party to bring an Action; adjudged, that if he take no Bail, then an 
Action lies againſt him, but the Sufficiency of the Bail is not material, for tis only for the She- 
ri 's Security; Judgment for the Defendant. 1 Mod. 227. Elis verſus Yarborough. 
4. Debt for an Eſcape, in which the Plaintiff declared Quod cum recuperaſſet verſus I. R. cc. 
rout patet per Recordum, and thereupon a Capias iſſued againſt him, and afterwards he was ta- 
12 by the Defendant, and eſcaped ; adjudged, that this Declaration was ill, it being too general; 
for it doth not appear that any Judgment was had againſt V. R. but only, that the Plaintiff re- 
cuperaſſet ; and if there was no Judgment, then he could not be taken in Execution. Sid. 306, in 
Jones and Pope's CE. -- 
5. In Debt for an Eſcape againſt the Warden of the Fleet, the Plaintiff declared, that one 
Lenthall was committed to him in Execution upon three ſeveral Judgments, (but did not ſay prout 
= patet per Recordum of the Commitment) and that the Defendant permitted him to eſcape ; the De- 
® fendant pleads he permitted him to eſcape by Licenſe of the Plaintiff, who replied, that he per- 
mitted him to eſcape de injuria ſua propria, and not by Licenſe of the Plaintiff; and upon De- 
murrer it was inſiſted for the Defendant, that the Declaration was ill, becauſe he did not alledge 
prout patet per Recordum of the Commitment, which is a Matter triable by Record, Cc. this is ve- 
ry true, but tis cured by the Plea by which an Iſſue is tendered upon another Matter, and by that 
the Commitment is admitted, fo that *tis not the Commitment, but the Licenſe, and nothing 
elſe, which is now to be tried. 3 Lev. 393. Norden verſus Fox. See Stat. 4 & 5 Anna, cap. 16. 
See Knighton verſus Moreton. Z | 
6. Caſe, &c. againſt the Defendant for an Eſcape, wherein the Plaintiff declared, that the De- 
fendant (the Sheriff) did arreſt V. R. by Virtue cujuſdam Brevis de Latitat de Curiis Domini 
Regis apud Weſtm', and afterwards ſuffered him to eſcape; there was a Verdict for the Plaintiff, 
but it was objected in Arreſt of Judgment, that the Declaration was ill, becauſe the Arreſt was 
laid to be by Virtue cujuſdam Brevis de Latitat, and doth not ſay out of what Court that 
Writ iſſued ; beſides, there is no ſuch Writ as De Latitat, it ſhould be cujuſdam Brevis wocat. 
Latitat, Cc. tis true, a Sheriff ſhall not take Advantage of an erroneous Proceſs, but he ſhall of a 
void Proceſs, and this Writ is void, for it doth not appear out of what Court it iſſued ; it might 
iſſue out of the Common Pleas, and if returnable here, tis void; but the better Opinion was, that 


a Latitat iflues out of no Court but B. R. that if Curia Domini Regis had b:en left out, and it 


had been only, that VV. R. was arreſted Virtute Brevis vocat. Latitat, it had been well enough. 
5 Mod. 413. Odes verſus Clerke. | | | 
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Elcheat. 
(A) 


Here the King pardons a Felon before Conviftion, the Lord ſhall not have his 
Lands by Eſcheat, becauſe he hath no Title before the Attainder. Ouen 87. 
Smith's Caſe. tent \ 8 Rus od 1 

| 2. Husband and Wife, Tenants in ſpecial Tail; the Husband is attainted in 

"Treaſon, and executed, leaving Ifſue ; the Wife died, the Lands ſhall eſcheat, becauſe the Iſſue in 

Tail ought to make his Conveyance by Father and Mother, and from the Father he could not, by 

Reaſon of the Attainder. Dyer 332. See Beaumont's Caſe. 9 Rep. 138. 

3. If Tenant in Fee ſimple is attainted of Treaſon and executed, immediately upon his Death 

the Fee is veſted in the King without Office found, yet he muſt bring a Sci. fa. againſt the Terte- 

nants, but it ſhall never eſcheat to the Lord of whom the Lands are holden, until Office found. 

3 Rep. 10. Dowty's Caſe. Io 4 4 | | _ 

4. Where a Man is attainted of Felony, his Heirs born after the Attainder ſhall not inherit, but 

the Land ſhall eſcheat. 3 Rep. 40, in Ratcliffe's Caſe. | id 31 
5. The principal Felon fled, and was outlawed, the Acceſſary was convicted and executed, the 

Lord entered on his Land as eſcheated, afterwards the ne reverſed the Outlary, and upon his 

Trial was acquitted; adjudged, that the Heir of the Acceſſary ſhall recover the Lands, for by the 

Acquittal of the Principal he alſo was acquitted. 9 Rep. 119, in Lord Sancher's Caſe. | 
6. An Abbot, Cc. was ſeiſed of an Acre of Land in Fee, held of the Manor of R. he and all the 

Monks died, by Reaſon whereof the Land eſcheated ; the Manor deſcended to the Heir at Law, 

who conveyed the ſame to B. G. in Fee, of which the Acre was Parcel; it was a Queſtion, whe- 

ther this Acre ſhould eſcheat to the Lord of whom it was holden, or revert to the Heirs of the 

Donor ; and it was adjudged, that it ſhould eſcheat unto the Lord of whom it was held. IWinch 

37. Johnſon verſus Norway. | 


Eſcrow, See Debt. (F) 4. 


* , * * * 


Eltate foz Lift. 


By Deed, good. (A) 
X 4 7 20 by 0 for the Life of another. (B) 


. 
By Deed, good. 


of ſuch Iſſue, to the right Heirs of the Husband; the Wife died, and the Husband married again; 
adjudged, that before Iſſue had by his ſecond Wife, he had only an Eſtate for Life, as he had be- 
fore. Trin. 14 Eliz. Dyer 314. See Liſle verſus Grey. J 
2. Feoffment to the Uſe of G. and D. and of the Heirs Males of the Bodies of the ſaid G. and 
D. lawfully to be begotten, and for Default of ſuch Iſſue Male of both the Bodies of the ſaid G. 
and D. or either of them lawfully to be begotten, then to the Uſe of, &c. adjudged, this was 42 
Gift to a Man and his Iſſue, for tis but to both of them for Life; and an Implication can never 
be intended by Deed, unleſs there are apt Words for it; tis otherwiſe in Wills. Mich. 15 Jac. 3 
1 Brownl. 153. Nevill verſus Nevill. | 2 
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ANDS were aſſured to one, to the Uſe of a Man and his Wife, for the Term of 
their Lives, and the longer Liver of them, Remainder to the Uſe of another Man 
and his Wife in Tail; and for Want of ſuch Iſſue, to the Uſe of the Husband to 
whom the Eſtate for Life was limited, and his Heirs for ever: Provided, that if the 

ſaid Tenant for Life ſhould have Iſſue of his Body, or any Wife which he ſhould have at the 8 

Time of his Deceaſe, ſhould be with Child by him, then after the Birth of ſuch Iſſue, the Uſe of 

the ſaid Lands ſhould, after the Deceaſe of him and his Wife, be to the ſaid Iſſue; and in Default 
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void. Cro. Eliz. 40. Lovelace verſus Lovelace. 
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3. The Husband, in Conſideration of Marriage, covenanted to make a Feoffment to . R. in 1 And. 
Fee, to the Uſe of the Husband for Life, and after his Deceaſe, to the Uſe of Anne (whom he 19: 

intended to marry) until one of the Sons of the ſaid Husband, on the Body of the ſaid Anne to 
be begotten, ſhall be of the Age of twenty-one Tears, Oc. the Marriage took Effect, and the Huſ- 
band died without Iſſue; adjudged, that Anne had an Eſtate for Life before any Iſſue born, or 


in Caſe there was no Iflue at all between them, and this by the firſt Words of the Will, (viz.) 


after the Deceaſe of the Husband to the Uſe of Anne. Moor 15. Cockett verſus Sheldon. 


4. Leaſe to A. during his own Life, and the Lives of B. and C. the Queſtion was, whether this Cro.Eliz. 


Limitation, during the Lives of B. and C. was good, or not, becauſe an Eſtate for a Man's own 491- 


Life, being of an higher Nature than an Eſtare for the Life of another, therefore both thoſe E- Moor 
ſtares cannot ſtand together, but one muſt drown in the other; but adjudged, that it was one Fonldsb. 
entire Eſtate of Freehold, and ſhould continue during the three Lives, and the Survivor of 151. S. C. 


them; and tho? the Leſſee could have it no longer than his own Life, yet his Aſſignee ſhall have 
the Benefit of it ſo long as the other Two are living. 5 Rep. 13. Roſs's Caſe. Moor, pl. 32: 


5. Debt upon Bond, conditioned, that if the Obligor, his Heirs, &c. do yearly, and every 
Year, pay ſo much, Cc. to Thomas and Dorothy his Mife, during their two Lives, that then, &c. 
The Husband died, the Queſtion was, whether the Payment ſhould continue to the Wife, and 
adjudged, it ſhould not; tis true, where an Intereſt is ſecured for Lives, it muſt be for the longer 
Liver of them; but here is no Intereſt, for that is in the Obligee, and 'tis a collateral Limitation 
to the Husband and Wife, and even an Intereſt will not ſurvive in ſome Caſes, as where an Office 
is granted to Two, and one dies, the Office is extin&, unleſs there are Words of Survivorſhip. 
1 Mod. 187. Slater verſus Carew. See Erudnell's Caſe. 


(B) 
Tahat Gall be an Eſtate fo: Life by Deviſe. 


1. Here there are no Words of Inheritance, the Deviſee hath only an Eſtate for Liſe; 

tis true, the Word Heir is generally a Word of Inheritance, but even where that 
Word is in a Will, an Eſtate for Life only paſſes, as for Inſtance, the Teſtator deviſed Lands to 
M. R. and other Lands to V. N. but did not limit for what Eſtate ; and farther he deviſed, that 
if either of them die, then the Survivor ſhould be Heir to the other, but without ſaying to what 
Land ; adjudged, that the Survivor ſhall have only an Eſtate for Life, becauſe the Perſon to whom * 
he is made Heir had no greater Eſtate. See Poſtea, pl. 3, 4, 11. | 

2. The Father was Tenant for Life, Remainder in Fee to his Son, who deviſed to his Wife 
all the Lands which he might have in Reverſion after the Neath of his Father, paying to the right 
Heirs of the Father 40 l. yearly; afterwards the Son died, and the Father ſurvived ; adjudged, 
that the Son's Wife had only an Eſtate for Life, and that ſhe ſhould not pay the Annuity of 40 J. 
till after the Death of the Father, becauſe his right Heir could have no Title during the Father's 
Life. Dyer 371. b. | ren: 

3. There was a Grant of a Rent to V. R. — the Life of the Wife of the Grantor, and 
that if it was in arrear, that then it ſhould be lawful for the ſaid V. R. and his Heirs, to diſtrain 
for it; afterwards the ſaid . R. deviſed this Rent to another, and died; adjudged, that the De- 
viſee ſhall have it, | becauſe this Clauſe of Diſtreſs made the Grantee have a Freehold in the 
Rent, determinable upon the Death of the Wife of the Grantor. 9 Eliz. Dyer 251. Caſſaudra's 
Caſe. | 

4. The Teſtator being ſeiſed of Lands in Fee, deviſed that his Wife ſhould take the Profits 
till his Daughter Mary ſhould be of the Age of fixteen Years ; and if ſhe died, &c. then V. R. 
ſhould be his Heir; the better Opinion was, that ſhe had an Eſtate for Life. 4 Leon. 37, 213. 
Conie's Caſe. See Antea pl. 1. | 5 
F. So where the Teſtator had three Sons, and three Houſes, and he deviſed an Houſe to each 
of his Sons in Tail; and if any of them died without Iſſue, then the Survivors ſhould have 
all his Part, equally to be divided amongſt them; one of them died without Iſſue; adjudged, 
that the Survivors ſhall have only an Eſtate for their Lives in his Part, becauſe there are no 


Words to ſhew, that he intended a greater Eſtate for them; for thoſe Words, Al his Part, ex- 


tend only to the whole Houſe deviſed to him, and not to the whole Eſtate which the Teſtator had 
in it; therefore it ſhall deſcend to his Heir at Law. 1 And. 180. Pettiwood verſus Cook. 3 Leon. 


180, S. C. Latch 40. S. C. Cre. Eliz. 52. S. C. 2 Leon. 129, 193. S. C. Jointenants. (A) 
7. S. C. | | 


6. Deviſe to I. R. and to his eldeſt Iſue Male, he had no Son then living; adjudged, that 1 And. 


the Father had an Eſtate only for Life, becauſe of the Word Eldeſt. Sir Francis Moor, who re- 132. 


ports this Caſe, tells us, that the Lands deviſed were Gavelkind, and that the Deviſe was to the Sx 
Father, and his eldeſt Iſſue Male, and ſo from Heir Male to Heir Male for ever; and that this 
was an Eſtate for Life only in the Heirs Males, who were then born, and not to ſuch who ſhould 371. S. C. 


be afterwards born, becauſe ſuch a Limitation tends to a Perpetuity, and for that Reaſon would be 
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Male, and to the Heirs Male, 


Joby the right Heir, hall take by Purchaſe, and not by Bd, Cro. Ele 453 ella ve. 
ſus Smith. 1 Reps 66. b. & C. 2 And. 37. KC. | | * 
8. The Husband: deviſed all his Lands to his Wife for: Life, and after her Deceaſe he deviſed 
three Parcels to his thłee Sons reſpectively, lus did not limit what Eſtate they ſhould have in thoſe 
Parcels; and that if any of his Sons marry and have Iſue Male of his Body, aud die before' be en- 


ter on the Lands, then his Iſue ſhould have that Part; the Youngeſt married, had fue, and en- 


tered on his Part, and afterwards died; adjudged, that he had only an Eſtate for Life in his 
Patt; and for that Reaſon his Iſſue could not have it after his Heath, for the Father being the 
youngeſt Son of the Teſtator, the Fee- ſimple, after his Death, muſt deſcend to the eldeſt Son; 
tis true, Where a Deviſe is to one, and if he die without Iſſue, Remainder over, this makes an 


Eſtate-tail in the Deviſee; but tis otherwiſe: where the Dying without Iſſue is limited to be with- 


in a certain Time; as for Inſtance, if he die without Iſſue before he is twenty-four Years old, ot be- 
fore he enter on the Lands, as in the principal Caſe. Cro. Elix. 497. Bacon verſus Hill, Moor 
464. S. C. Fee · ſimple in Wills. (B) 2. S. C. 0 | 

9. Deviſe of the Fee-fimple of his Houſe to the Mother, and after her Deceaſe to her Son; 
adjudged, that the Mother had only an Eſtate for Life, and the Son had an Eftate in Fee in Re- 
mainder. 1 And. 51. Baker verſus Raymond. | 

10. The Father deviſed all his Lands and Goods, after his Debts paid, to R. and B. his Chil- 

dren, equally to le diuided between them; adjudged, that his Children had only an Eſtate for Life 
in the Lands; ſor the Goods and Lands being joined together in one Sentence, and there being 
no Words of Inheritance to paſs the Lands, an Eſtate for Life only paſſes; for the Words Equally 
to be divided, as they relate to the Lands, extend only to the ſeveral and diſtin Occupations 
of them by his Children, and not to the Continuance of the Eſtate for ever; but as they 
relate to the Goods, it makes them Tenants in Common thereof, and *tis a Deviſe of thoſe 
Goods for ever. Cro. Eliz. 330. Dickens verſus Marſhall, Jointenants. (A) 15. S. C. See 
pl. 14. © | 1 40 
F it The Lord of a Manor deviſed to V. R. his Steward, a yearly Rent of 107. iſſuing out of 
all his Lands, and payable quarterly, with Power to diſtrain for the ſame, and to hold Courts of 
all his Manors for Life; adjudged, this was a Deviſe of the yearly Rent of 10 J. for Life, becauſe 
that Rent was a Recompence for the Keeping his Courts, which was granted to the Steward for 
Life. 8 Rep. 85. Sir Rich. Pexall's Caſe. | 

12. The Teſtator had three Sons, and Lands alſo in three Villages, and he deviſed his Lands 
In one Vill to his eldeſt Son, and bis Lands in another Vill to his ſecond Son, and his Lands in 
the third Vill to his youngeſt Son, but did not limit what Eſtate either of them ſhould have in 
their. Lands; but farther deviſed, That if any of them died, that the Survivor, &c. ould be his 
Heir; the eldeſt Son had Iſſue, and afterwards he died, adjudged, that fuch I ue ſhall have his 
Father's' Part, excluſive of his Uncle's, who furvived, becauſe, tho' the Father had only an E- 
ſtate ſor Life, by the Wilk yet he being the [eldeſt Son of the Teſtator, the Reverſion in Fee 


deſcended on him, by which Deſtent his Eſtate for Life was drowned ; and if ſo, then his Death 


cannot revive, and veſt the Remainder in his ſurviving Brothers. 1 Bulſt. 61. Wood verſus In- 
gane. 2 Cro)/2601 ee pf/7oir Io bf DH git 0 | | 

13. The Husband deviſed Lands to Roſe, for Life, and that if ſhe married after his Deceaſe, and 
had any Heirs of her Body-lawfully begotten; then that Heir ſhould have it after her Deceaſe, 
and the Heirs of the Body of ſuch Heir; and if ſhe died without Iſſue, then he deviſed the Remain- 
der over; adjudged, that Roſe had only an Eftate for Liſ. becauſe the Limitation to the Heirs of 
the Body of ſuch Heir, was grafted on the precedent Word Heir, which Word was uſed only as a 
Deſignation of the Perſon, and not as/a Limitation of the Eſtate ; Juſtice Crook, who reports this 
Ciſe, tells us, that it was adjourned, but that two Judges againſt the Opinion of the Chief Juſtice 
Popbam, held, that Roſe had only an Eſtate for Life, for the Reaſon before-mentioned. Moor 593. 
Clerke verſus Day. Cre. Eliz. 3135S. C. Owen 148. Lilly verſus Tayler. S. P. Poſtea Purchaſe. (B) 
hana c. H nel ꝛ2b gd hat H Soi! 91 | | | 

0 14. The Teſtator deviſed his Manor of Dale to his ſecond Son, but did not limit for what E- 


ſtate, fo that he could have no mote than an Eſtate for Life in it: Iten, I give my Manor of Sale 


to my ſaid Son and h, Heirs; here the Word Item ſhall not be taken as a Copulative to join the 
Sentences, and make the Son have a Fee-fimple in the Manor of Dale, but it ſhall be taken as a 
new: Grant of the Manor of Sale. Moor 5 27 1 Noll. Abr. 834, 844. S. P. 

15. The Father deviſed one Houſe to his eldeſt Son in Tail, another Houſe to bis ſecond Son in 
Tail, and a third Houſe to his youngeſt Son in Tail; and that if any of them die without Iſſue, then 
the Remainder to the other Tuo equally; this ſhall make only an Eſtate for Life in the two Survi- 


_ ors, | becauſe thoſe Words, (via.) to the other Two equally, do not extend to the Quantity of E- 
late, but to the Quantity of the. Land. 2 Brownd. 74. Pitt verſus Brown. See pl. h .f. 
16. In a Special Verdict, the Caſe was, that the Teſtator was ſeiſed in Fee of a Meſſuage and 
-.- certain Lands, always uſed with the Houſe, and being ſo ſeiſed, he made a Leaſe of Part of the 
Lands to V R. for Years, and aſterwards he deviſed the Meſſuage to his Wife, with all the Lands 
ir the Occupation of the Leſſee, and after the Deceaſe of bis Wife, that it, and all the Reſt of his 


Lands, ſhould remain to his Younger Son; adjudged, that the Wife ſhall not have an Eſtate 


for Life in all the Lands, by Implication, becauſe it was expreſly deviſed, that ſhe ſhould have 
3 | | the 
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Eſtate for Life. 
the Lands in Leaſe, which ſhews, that the Teſtator did not intend ſhe ſhould have all the 
Reſt ; and becauſe the youngeſt Son could not take by this Deviſe, till after the Death of the 
Wiſe, therefore during her Life, the Heir at Law ſhall have it. Moor 13. 
17. The Teftator deviſed his Lands to A. for Life, Remainder to B. and the Heirs of his Body; 
Remainder to Mild and his Wife, and after their Deceaſe, to their Children; adjudged, this was 
only an Eſtate for Life in the Husband and Wife, becauſe there being a Remainder in Tail 
limited expreſſy to B. if the Teſtator had meant to diſpoſe the like Eftate to Mild, tis 
very probable he would have uſed the ſame Words; beſides, the Limitation to the Children 
ſtopt there; for if it had been to the Children of their Bodies, that would have lookt like an 
Eſtate Tail; but the Chief Reaſon was, becauſe Wild and his Wife had Children then born. 
6 Rep. 16. Wild's Caſe. See Clerke verſus Day, S. P. : | et © e 
18. Tis likewiſe true, that the Word Paying generally makes an Eſtate of Inheritance, but 
not where the Payment is to be made out of the Profits of the Lands, Cc. as where the Fa- 
ther deviſed his Freehold Lands to his Sons, Henry and Michaell, upon Condition, that if they 
ſell the ſame to any, but to his Son Matthew, then he ſhall enter, and that all his Sons ſhall pay 
to their Mother 40 J. per Annum, during her Life, for Dower out of all his Lands, Cc. adjudged, 
that Henry and Michael had but an Eſtate for Life; and that the ſubſequent Condition did not 
enlarge their Eſtate, becauſe it was ſuch a Condition as is more proper to be annexed to an Eſtate 
for Life, than to create a Fee-ſimple ; for if it ſhould be conſtrued to make a Fee- ſimple, then the 
Sons could not be reſtrained from ſelling to any Body; and as to the Payment of 40 . per Anaum 
to the Mother, for her Dower, tis not a Payment of a Sum in Groſs, ſo as to make a Charge on 
the Perſons of the Dewiſees ; but tis a Charge out of all his Lands, in the Nature of an yearly 
Rent ont of the Profits; for where the Payment is to be made out of the Profits, or where the Charge 
is upon the Land, there the Deviſee cannot be a Loſer, as he may, where the Payment is to be 
made of a Sum in Groſs, becauſe he may be compelled to pay the Money, and may die before he 
can ſatisfy himſelf out of the Profits. Bridgm. 132. Muſchamp verſus Bluett. Jones 211. S. C. 
Cro. Car. 11 2. S. C. by the Name of An/lzy verſus Chapman. 
19. The Teſtator was ſeiſed of Lands in Fee, and had other Lands mortgaged to him in Fee, 
which Morrgage was forfeited, (but Serjeant Rolle tells us, it was not) and having his own Lands, 
be gave his Wife all the reſt of his Goods, Chattels, Leaſes, Eſtates and Mortgages, whereof 
he was poſſeſſed ; adjudged, that neither an Eſtate in Fee, or for Life, paſſed by thoſe Words, 
Eſtates and Mortgages, becauſe they were coupled with Perſonal Things, of which the Teſtator 
was poſleſſed, and that at the moſt he could have no more than an Eſtate for Life. Cro. Car. 
447. Wilkinſon verſus Merriland. Jones 380. S. C. 1 Roll. Abr. 834. S. C. | 
20. The Father deviſed Lands to his two eldeſt Sons reſpectively, in Tail, and other Lands to 
Henry his youngeſt Son, and his Heirs: Item, I give unto the ſaid Henry my Paſture Lands, called 
Southfields, aud my Meadows, called arhay ; but did not limit fot what Eftate. Alſo I will, that 
all Bargains which I have from Nicholas Webb, my Son Henry ſhall enjoy, and his Heirs for ever, 
and for lack of Heirs of his Body, Remainder over; adjudged, that Southfields and Warhay be- 
ing not the Bargains of Mebb, therefore Henry had but an Eſtate for Life in thoſe two Places; for 
the Teſtator having deviſed ſeveral Lands to ſeveral of his Sons in Tail, and fome to Henry in 
Fee, and then giving more to Henry, not mentioning what Eſtate he ſhould have in them, the 
Law will conſtrue, that he intended them only for his Life; for the Word /tem ſhall not couple 
the Sentences, and import, that Henry /hall have the ſame Eſtate in the Southfiels and Warhay, 
as he had in thoſe Lands which were deviſed to him and his Heirs, but ſhall extend only to that 
Clauſe which follows it ; and that the Words, Heirs of his Body, which are in the ſubſequent 
Clauſe ſhall extend only to the Bargains of J/zbb. Cro. Car. 368. Spirt verſus Bence. 
21. The Father made a Settlement upon his Son for Life, Remainder in Tail Male; afterwards 
he made a Will, and deviſed, that, for want of Iſſue Male of his Son, the Lands ſhould remain to 
his Son by any other Wife, but did not limit for what Eſtate ; and in Caſe of Failure of Iſue 
Male by ſuch Son, then all his Lands ſhould remain to his Grand- Children, and their Heirs ; ad- 
judged, that there being no expreſs Eſtate deviſed to this Son, the Words which ſeem to create 2%, 
an Eſtate- Tail in him, will not do it, (viz.) in caſe of Failure of Iſue Male; and ſo he had but 4% 
an Eſtate for Life. 4 Mod. 316. Moor verſus Parker. | | have it an 


Eſtate- 
Tail, by Tacking the Eſtate by the Will to the Eſtate ſo Life in the Settlement. See Smith verſus Milford. 
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22. The Husband deviſed Lands to his Wife for Life, and after to be diſpoſed by her to ſuch To his 
of his Children as ſhe ſhould think fit; this makes a Fee-fimple in the Wiſe; but if it had been, wy gel 4 
1 deviſe my Lands at the Diſpoſe of my Wife to ſuch of my Children as ſhe ſhall think fit; there 2 


the Children take expreſly by the Gift or Device of their Father, and the Words, at the Diſpoſe it 4 ro 
of my Wife, relate only to the Children, and not to the Eſtate. Carter 235. FIR ... oy gh 
| | | e bad an 


expreſs Eſtate for Life, and a Power to grant the Reverſion, and the Grantee will be in by the Will, 4 Leon. 414 


23. In an Action of Debt for Rent, the Caſe upon the Pleadings was, Crafford Gibbons was 
ſeiſed in Tail of the Reverſion of the Manor of Bawds, expectant upon the Determination of an 
Eſtate for Life then in Being, and being ſo ſeiſed, he made a Leaſe of a Meſſuage, Mill, and 
four Acres of Land, Parcel of the ſaid Manor, to one K for twenty-one Years, to a) 
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| after. the Death of the Tenant for Life, reſerving 10 J. per Ann. Rent; afterwards Letron aſſigned 
the ſaid Term, and his Tntereſt therein, to Glaſcock the Defendant ;' and after that the aforeſaid 
Crafford Gibbens bargained and ſold the Reverſion of the Premiſſes to one Kinder in Fee, who 
deviſed it to Took the Plaintiff, and died; then Crafford Gibbens levied a Fine come ceo, &c. of 
the whole Manor to 7. P. and both he and the Tenant for Life died, and then the Defendant 
Glaſcock,. by Vertue of the ſaid Leaſe and Aſſignment thereof made to him, entered, and Took 
ſuppoſing, that ſhe had the Reverſion by the il of Kinder, brought an Action of Debt for 
Rent againſt the Defendant; but adjudged, that ſhe had no Title ro the Rent, becauſe by the 
Bargain and Sale made by Crafford Gibbens, who was ſeiſed of the Reverſion in Tail, to Kinder, 
nothing paſſed to him but a deſcendable Fee, i. e. only a deſcendable Eſtate for the Life of the ſaid 
| Grafford Gibbens, which could not be deviſed by Kinder, either by the 32 H. 8. cap. 1. or by 34 
& 35 H.8. cap. 5. of Wills; and notwithſtanding the Deviſe to the Plaintiff Took, the Eſtate de- 
ſcended to the Heir at Law of the Teſtator, as a ſpecial Occupant, and tho' by the Fine levied 
by Crafford Gibbens, after the Death of Kinder the Teftator, the Eſtate-Tail as to the Cogniſor, was 
barred and extinguiſhed, yet that Fine ſignified nothing to Took the Deviſee, ſo as to make the 
Way good by way of Relation, but only to corroborate the Eſtate of the Heir of Kinder the Te- 
ſtator, to whom it was deſcended before the levying the Fine, and to make it a baſe Fee in him, 
who had an Eſtate in Fee only for Life, decem li ethers ; that an Eſtate per auter vie is not de- 
viſable, See Margery Calley's Caſe. and in 10 Rep. 96 & 98. Seymour's Caſe. and Cro. Eliz. 804. 
and Dyer 253. 1 Saund. 260. Took. verſus Glaſcock : This Cafe denied to be Law per Holt Ch. 
Juſt. Paſch. 12 Will. in Machill and Clerk's Caſe. e 
24. In a Special Verdict in Ejectment, the Caſe was, the Teſtator being ſeiſed in Fee, deviſed 
to his Wife for Life, and then to be at her Diſpoſal to any of her Children, who ſhall be then li- 
ving ; adjudged, that the Wife had only an Eſtate for Life, and that the Power of diſpoling was 
a ſeparate and diſtin& Gift ; for the Eſtate given to her is very expreſs and certain for her Life, 
and the Power to diſpoſe is additional ; *tis not like thoſe Caſes which are General and Indefi- 
nite, (viz.) A Deviſe to . R. that he ſhall ſell, or to ſell, &c. for in theſe Caſes V. R. hath a 
Power to convey a Fee, therefore he is conſtrued to have a Fee ; but here the Power is ſeparate 
and diſtinguiſhed from the Eſtate for Life. 1 Salk. 239. Thomlinſon verſus Dighton. See Moor 
57. Latch 9. 34. Jones 137. 1 Mod. 189. 2 Lev. 104. 3 Lev. 71. 
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Eſtate koꝛ Years. 
— Deed, good. (A) where the Term ſhall veſt in the Exe- 
ſtate for Years by Deviſe, good, and | cutor. (B) . 
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By Beed, good. 


1. IN Covenant, the Caſe was, Tenant for three Lives, his own being one, made a Leaſe to 
IS. R. for ſix Years, and the Leſſee for Years made a Leaſe to another at Will; the Te- 
nant for three Liyes died, the Tenant at Will being then in Poſſeſſion of the Lands, then 
the Leſſee for fix Years, in Conſideration of 400 J. paid to him by the Plaintiff, ſells all 

bis Eſtate to him, reciting in the Conveyance, that the Tenant at Will did claim only at Will, 

and to his Uſe, reciting alſo, that the Tenant for three Lives was dead, and that by Virtue there- 

of he was ſeiſed of the Freehold, as Occupant during the other two Lives, and that he being ſo 

ſeiſed, did aſſign, bargain and ſell to the Plaintiff, all bis Eſtate, Right, Title and Intereſt in the 

Lands, to hold to him, for and during the two Lives then in Being, and covenanted, that he had 

ſuch an Eſtate in Law, and that he would warrant the Sale ſo to him made; and upon this Co- 

venant the Action was brought; the Queſtion was, whether upon the Death of the Tenant for 

three Lives, this Leſſee for Years had a greater Eſtate than only ſor the Remainder for the ſix 

Fears; and 8 6 that he had not. Trin. 10 Fac. 2 Bulſt. 1 1. Chamberlaine verſus Ewers. 
For the Tenant at Will was Occupaut. E mn gens ien 

a. 2. In a Special Verdict, the Caſe was, the Father ſettled his Lands upon himſelf for Life, and 

__ afterwards to his Son, and the Heirs Males of his Body, Remainder over; and if he die without 

— Heirs Males of his Body, then his Daughters to have the Lands for one Hundred Tears ; Proviſo, 

that if his Heir Male pay 1500 L to each of his Daughters, within two Years after his Deceaſe, 

that then this Limitation of the E/tate for Tears ſhall ceaſe and be void; the Money was not Paid. 

the Daughters entergd after the Death of the Iſſue Male; adjudged, this was a good Lea 8 
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Eſtate for Years. 
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Way of Future Intereſt, and that it ſhall commence after the Death of the Heir Male of th 
of the Father ; but that ſuch a Term might be barred by a Common Recover 
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ſuffered by the 293+ 
Tenant in Tail. Sid. 102. Goodier verſus Clerke. Y y the 


(B) 


ill, good, and where the Term ſhall veſt in the Executoz. 
my ww . See Executory Deviſe. (A) (B) per totum. — 


1. HE Father deviſed Lands to his Daughter, and her Heirs, when ſhe ſnould come to her Age 
of eighteen Years, and that his Wife ſhould take the Profits to her Uſe without any Account 
to be made, until his Daughter came to that Age, and that ſhe ſhould pay the old Rent, and find 
her Daughter Neceſlaries until ſhe could write and read Engliſh, and made his Wife Executrix, and 
died; ſhe proved the Wil, and married again, and died; the Husband aſſigned the Term to the Leſſor; 
who brought an Action of Debt for Rent upon a Leaſe for a Year, and ſo from Year to Year, &c. 
and it was found, that all the Conditions in the Will were performed, and that the Daughter was 
under the Age of 18 Years; adjudged, this being a Will is a good Leaſe, and not a Truſt only 
in the Wife, ſo long as ſhe ſhould educate the Daughter, and by Conſequence, that the Husband 
ſhould have the Term ; and therefore the Action by the Aſſignee is well brought. 17 Jac. Hutt. 
36. Blackburn's Caſe. | 
2. The Teſtator being poſſeſſed of a Cloſe for a Term of Years, deviſed the ſaid Cloſe to his 
Grandſon William, after he ſhould attain his Age of 22 Years, paying to his younger Brother Tho- 
mas ſo much, Cc. and if Milliam ſhould die before 22, then he deviſed the ſaid Cloſe to Tho- 
mas after he ſhould attain his Age of 22 Years, and made V. R. his Executor, and died; William 
attained his Age of 22 Years, and entered by the Aſſent of the Executor, and died without pay- 
ing any Thing to Thomas, but he firſt made a Will, and appointed R. C. Executor thereof; after- 
wards Thomas died before he attained the Age of 22, having alſo made a Will, and the aforeſaid 
R. C. Executor thereof, who was the now Defendant ; then V. R. the Executor of the firſt Te- 
ſtator entered, and being turned out by the Defendant, brought this Ejectment; and all this 
Matter being found Specially, the Queſtion was, who ſhould have the Reſidue of the Term, and 
it was inſiſted, that . R. the Executor of the firſt Teſtator ſhould have it; that the Executor 
of the Grandſon William could not have it; for if he ſhould, that would be againſt the Intention 
of the Teſtator, that never intended that William ſhould have the Term, becauſe tis expreſly de- 
viſed over to Thomas, and the Executor of Thomas can have no Title, becauſe it was deviſed to 
him upon a Contingency, which never happened; and if ſo, then the Law will carry the Re- 


fidue of the Term to the Executor of the firſt Teſtator ; but adjudged, that the Deviſe of the 


Cloſe to William, without mentioning * for what Eſtate the whole Term paſſed, and after he en- 
tered by the Aſſent of the Executor, *tis impoſſible that any Intereſt ſhould remain to that Exe- 
cutor ; and as to Thomas the ſecond Deviſee, tis deviſed to him by expreſs Limitation upon a Con- 
tingency, and he dying before ſuch Contingency happened, his Executor can have no Title; and 
if ſo, then the Executor of Milliam muſt have it. 2 Sid. 135, 151. Fynymore verſus Crockford. 

3. In a Special Verdict in Ejectment, the Caſe was, the Teſtator being poſſeſſed of Lands fog 
a Term of Years, deviſed them to . R. and to the Heirs of his Body; and if the ſaid V R. die, 
without Iſſue, living B. B. then to the ſaid B. B. adjudged, this was a good Limitation to B. B. 
becauſe the Contingency was to ariſe within the Compaſs of a Life, and in this Caſe the Court de- 
nied Child and Bailie's Caſe to be Law; which ſee Executory Deviſe. (B) 14. 1 Salk. 225. Lamb 
verſus Archer. See Sid. 451. 1 Cro. 230. + 8 

4. The Teſtator being poſſeſſed of a Term for 99 Years, deviſed it to A. for Life, and ſo to B. 
for Life, and likewiſe to five more ſucceſſively for Life? they all died, and the Queſtion was, 
who ſhould have the Reſidue of the Term; adjudged, that all Remainders in this Caſe were good, 
and that the firft Deviſee, and ſo every other Deviſee in his Turn, had the whole Term veſted in 
him, and the next had but a Poſſibility of a Remainder, and the Executor of the Teſtator had but a 
Poſſibility of Reverter: Now here the Teſtator gave but a limited Eſtate, and what he did not 


give away muſt remain in him, and by Conſequence muſt go to his Executor. 1 Salk. 231: Eyre 
verſus Falkland. | 


Eſtate 
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Eſtate at Mill. 
(A); 


1. HE Leſſor made a Leaſe to three Perſons at Will; one of them died; the Queſtion 
was, whether the Death of that one did determine the Eſtate at Will, becauſe ſuch 
an-Eſtate cannot ſurvive ; it was not reſolved in Hill. 10 Elix. Dyer 269. but after- 
wards, in another Caſe, it was adjudged, that the Fſtate at Will was not determined. 

5 Rep. 10. Henſted's Caſe. g | | W 240 

2. In Ejectment, the Caſe was, the Leſſor being ſeiſed in Fee, made a Leaſe to V. R. at Will, 
who being diſſeiſed by B. B. re-entered and took a Leaſe of the Diſſeiſſor; adjudged, that by the 
taking this new Eſtate, hie Will was determined by his own Contract. Style 363. Locky verſus 

Dumilou. See Dinſdale verſus Iſles. þ& 01 1 

3. Leaſe of Lands for one Year, rendring Rent, and afterwards for nine or twelve Years, as V. 

R. a third Perſon ſhould agree; but no Agreement was made, yet the Leſſee continued in Pof- 

ſeſſion after the Year ; adjudged, that he was Tenant at Will; but they doubted, whether an 

Action of Debt would lie for Rent after the Year. 2 Sid. 153. Bedford verſus Johnſon. | 

4. Adjudged, that where Lands are leaſed at Will, rendring Rent, the Leſſee cannot determine 

his Will before or after the Day, for the Payment of the Rent, but it muſt be done on that very 

Day, and not two or three Days before; for the Law will not allow, that the Leſſee ſhall deter- 

mine his Will to the Prejudice of the Leſſor, nor will it allow, that the Leſſor ſhall determine 

his Will to the Prejudice of the Leſſee, after the Land is ſowed with Corn; for as one ſhall have 
the Corn, ſo the other ſhall have the Rent. Sid. 339. Lev. 109. See Kelu. 56, 65. | 

5. Caſe, &c. by Tenant at Will for deſtroying his Common of Paſture, with Conies, and for 
building a Houſe thereon ; upon a Demurrer, it was obje&ed, that the Declaration was ill, becauſe 
the Plaintiff being only Tenant at Will, could not maintain this Action; Sed per Curiam, the Plain- 
tiff had Judgment. T. Jones 5. Timberiy verſus How. | 
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Eſtate at Sufferance. 


(A) 

1. R. was Tenant in Fee of a Manor holden in Capite, lying on the North. ſide of the Ri- 
ver S. and M. M. was Lord of another Manor held in Knights Service, and lying on 

the Sout h. ide of the ſaid River, which run very crooked between thoſe Manors ; thereupon they 
agreed to cut a Courſe for the River to run in a ſtreight Line, which was accordingly done, 
and each of them enjoyed thoſe Nooks of Land which lay on their reſpective Sides of the River; 
but ſome of thoſe Nooks which lay on the North-fide of the River before it was cut, did now 
lie on the Sout h- ide, and the Lord of the Manor of the South-fide died, his Heir of full Age; the 
Queſtion was, whether he ſhould be ſeiſed of thoſe Nooks which were formerly. on the North- 
fide, but now on the South ſide of the River, and which were held in Capite fo as his Heir muſt 


ſue Livery? and adjudged, that he was not, for he was only Tenant at Sufferance, and there was 
ho Deſcent of the Nooks ſo exchanged. Hill. 16. 1 Leon. 6. Green verſus Lapworth. 


Eſtoppel. 
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Eaſe of Lands for Years, to commence after the Expiration of the Leaſe then in Being, 

and formerly made to one B. G. in which ſecond Leaſe, the firſt made to the faid 
B. G. was recited; and in an Action of Covenant brought againſt the Leſſor, by the 
- ſecond Leſſee, he pleaded, that there was no ſuch Perſon as B. G. adjudged, that 
the Leſſor. having ſealed a fecond Leafe, in which the firſt Leaſe made to B. G. is recited, tho' tis 
a common Opinion, that a Recital ſhall not operate to make an Eſtoppel; yet where a Recital 
is material, as in this Caſe, it ſhall eſtop the Leffor to ſay, that there was no ſuch B. G. in re- 
rum natura. 2 Leon. 11. | 3 4 

2. In Ejectinent, upon Not guilty pleaded, the Jury found ſpecially, that the Leſſor had not 
any Thing in the Land at the Time of the Leaſe made; two Judges were Opinion, that this was 
2 Leaſe by Eſtoppel, for the Defendant is eſtopped to ſay, that the Plaintiff Non demiſit, eſpecial- 
ly having pleaded the general Iſſue, Not 1 ; but Findham was of Opinion, that the Defen- 
dant ought to have demurred on the Evidence; and if the Plaintiff would not join in the Demur- 
rer, the Court would have adjudged; that a Man cannot make a Leaſe of Lands to which he hath 
no Manner of Title. Mich. 31 Eliz. 1 Leon. 206. Sutton verſus Dickens. | | 

3. Treſpaſs, Cc. for Chaſing his Cattle in ſuch a Cloſe ; the Defendant juſtified, for that they 
were Damage-Jeaſant in his Freehold ; the Plaintift replied, that the Defendant had made a Grant 
to him of Common in the Place where, &c. and had afterwards erected a great Stack of Corn. 
there, and that the Plaintiff put in his Cattle to uſe the Common, and the Defendant chaſed them 
out ; adjudged, that the Driving out the Cattle was not juſtifiable, for if it was, it would tend to 
the Diminution of the Defendant's own Grant, and therefore he ſhall be eſtopped to ſay, that the 
Cattle were Damage: feaſant in his Freehold, when the Grantee might uſe the whole Place for his 
Common. Telv. 201. Farmer verſus Hughes. on | 

4. Debt upon Bond, conditioned to give to I. R. all the Goods which were deviſed to him by 
his Father; adjudged, that in this Caſe the Defendant was eſtopped to plead, that the Father 
made no Will; be might plead, that he had not any Goods deviſed to him by his Father, but he 
is concluded by the Condition of the Bond to plead, that the Father made no Will. Mich. 8 Jac. 
Godb. 177. Cullingworth's Caſe. Moor 420. S. C. by the Name of Paramour verſus Daring. 


(B) 
chat call not be an Eſtoppel. 


1. * Eſtoppels, both Parties muſt be eſtopped; therefore where an Infant or Feme Covert 
make a Leaſe, they are not eſtopped to ſay, that tis not their Deed, becauſe they are not 


bound by it, for as to them *tis void. Cro. Eliz. 36. James verſus Lander. 
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wards, when the Woods and Urider-woods were renewed in their Growth, the Bargainor cut 
them down, for which the Bargainee brought an Action of Treſpaſs ; but it was adjudged againſt | 
him, for aſter he had once cut them down, he ſhall never afterwards fell in the ſame Place by 
Virtue of this Demiſe, notwithſtanding the Payment of the yearly Rent, and tho' he was to hold 
the Lands during Life. Trin. 4 Eliz. 3 Leon. 7. Andrews verſus Glover. 


So where a Leaſe was made of all the Profits of a Wood, the Leſſee cannot fell Timber-Trees. 
4 Leon. 8, 2. A 


N Treſpaſs, the Caſe was, the Bargainor, by Deed, bargained and fold all her Woods, 1nd. 7. 
Under-woods, and Hedg&-Rows, which have been uſually felled, arid which were 4 Leon. 
ſtanding and growing on the Lands demiſed, to hold from Michaelmas laſt paſt, during 36. 8 
„ the Life of the * Bargainee,, who covenanted with the Batgainor to pay the yearly * Bar- 
Rent of 10/. during the Term; the Bargainee entered and cut down all the Trees, Woods, and gainor: 
Under-woods, which were ſtanding or growing on the Lands at the Time of the Demiſe; after- And. 7. 
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2. A Man having Eſtovers to his Houſe, either by Grant or Preſcription, altho' he alters the 
Rooms, without making new Chimnies, the Preſcription ſtill holds; and if he build new Chim-- 
nies, the Preſcription is not deſtroyed, byt by pb ne any of the Eſtovers in them. 4 Rep. 
87. Lutterel's Caſe. 4 Leon. 241. Brom Case S . 

3. Under the Name of Eſtovers are comprehended, Houſe, Plough, Fire, Cart, and Hedge- 
boots; and if a Man hath reaſonable Eſtovers in the Wood, another to be taken by View and 
livery of the Baily of the Manor, if he take them without, he is a Treſpaſſer; if they are de- 
manded, and denied, he may have an Aſſize. 5 N in Sir Tho. Palmer's Caſe. 

4. At Common Law an Aſſiſe did not lie for a Diſſeiſin de libero Eſtoverio, but now by the 
Words in the Stat. Weſtm. 2. cap. 25. de proficuo in certo loco capiendo, he may. 8 Rep. 48, in 
Jehu Mebb's Caſe. | | | IG eber 0 24 
F. If Eſtovers are granted to be burnt in ſuch an Houſe, they ſhall go to him who hath the 
Houſe, by whatſoever Title he holdeth it; and therefore if a Man is ſeiſed of an Houſe in the 
Right of his Wiſe, and a Grant is made to the Husband and his Heirs, to have: ſufficient Eſtovers 
to be burnt in that Houſe, in ſuch Caſe the Eſtovers are appurtenant to the Houſe, and ſhall de- 
ſcend to the Iſſue of the Husband and Wife. 8 Rep. 5 2, 54. Simms's Caſe: Poſtea pl. 13. S. C. 
This Caſe is queſtioned by Vaughan Ch. Juſt. in 1 Mod. 1899. 

6. If a Man hath Common of Eſtovers in Fee, and the Owner grubs up the Wood, he ſhall 
have an Aſſiſe; but if he hath it but for a Term of Years, he ſhall have an Action on the Caſe. 
9 Rep. 112, in Rob. Mary's Cale. Hob. 43. Cowper verſus Andrews. S. P. 11 b 8 
7. A Preſcription to have Eſtovers for repairing the old Houſes, and for Building new Houſes on 
the Copyhold Lands, is good. Cro. 33. Arundel verſus Steers. ng 20 bab 6 
8. In Treſpaſs for Taking away the Boughs of Trees felled, the Defendant juſtifies by Virtue 
of a Cuſtom of the Manor, that when the Lord felled any Timber-Trees, the poor: Tenants: had 
the Boughs for neceſſary Eſtovers, to be burnt in focali in terris & ten'tis, &c. adjudged, that the 
. Cuſtom was not well alledged, to burn Eſtovers in Terris. Godb. 234. Biſhop of Chicheſter verſus 


— 


Strodwick. a 1 ; "i * ; | : 
9. Treſpaſs, Cc. for cutting down Trees, Cc. the Defendant pleaded, that he was ſeiſed in 
Fee of an antient Houſe and Lands, Cc. and ſo preſcribed , to have Eſtovers for repairing the 
Houſe, or for the Building a new Houſe on thoſe Lands; and, upon Demurrer it was objected a- 
ainſt this Preſcription, for that it ought to be reaſonable and uſual, which is to repair antient 
Houſes, but not to build new ones; but adjudged, that the Preſcription is good, becauſe ſuch 
Eſtovers may be granted, even at this Time, and by the ſame Reaſon there may be a Preſcription 
for them. 2 Cro. 25, Counteſs of Arundel verſus Steer. : od 20 
10. Adjudged, that if Tepant for Life or Years cut down Timber- Trees, or pull down any 
Buildings, the Leſſor ſhall have the Timber, becauſe the Leſlee hath it only as Things annex- 
ed to the Land, and therefore when 'tis ſevered from thence, the Leſſor hath a general Property 
in it, br tis his Inheritance, and the Leſſee never had but a (pact Property-in it; ſo where an 


a” 


Houſe or Trees are blown down by Tempeſt in the Time of Leſſee for Life, or Years, in Dower, 
the particular Tenants have a ſpecial Property in the Timber to rebuild their Houſes, but not to 
ſell, becauſe the general Property is in the Leſſor. 11 Rep. 79. Lewis Bowles's Caſe. 

11. Leaſe of Lands for Life, excepting Trees of twenty-one Years Growth, if not decayed ; 
adjudged, that the Trees remained as Parcel of the Inheritance, and are not Chattels, but ſhall de- 
ſcend to the Heir of the Leſſor; and if there had been no Exception, the general Property and 
Intereſt of them had been in the Leſſor, and the Leſſee had only a particular Intereſt, and there- 
fore the Leſſor might ſell them without the Aſſent of the Leſſee ; but in ſuch Caſe the Sale muſt 
take Effect after the Leaſe is determined. 11 Rep. 46. Lyford Richard's Cale. 4 Rep. 62. Harla- 
 kenden's Caſe. S. P. Dyer 91. Martyn's Caſe. S. P. 

1 2. Preſcription for eight Loads of Wood.to be cut and taken every Year, as appertaining to his 
Meſſuage, is not good, for it ought to be for Eſtovers, to be employed in repairing the Houſe, or 
to be ſpent in it; for to preſcribe to cut down and take my Wood, not ſaying for what, is as much 
as I who have the Freehold can do. Mich. 9 Jac. 1 Brownl. 35. Poſtea pl. 18. 

13. Where a Man hath a Grant of Eſtovers to be burnt in ſuch a Houſe, they ſhall go to him 
who hath that Houſe, by whatſoever Title he hath it, becauſe one is inſeparably Incident to the 
other ; and if the Owner of the Houſe cut them down, and another carries them away, he may 
have an Action of Treſpaſs againſt him, tho' he who took them away had Common of Eſtovers in 
the ſame Place. 1 Brownl. 44. Spilman's Caſe. Antea pl. 5. S. C. | 

14. The Counteſs of Cumberland exhibited a Bill in Chancery againſt the Earl of Cumberland, 
that he might be decreed to permit her to have and take old Birch-Trees of above 200 Years 
- Growth on her Lands, which ſhe held in Jointure in Torkfoire, which ſhe alledged belonged to her, 
as Tenant for Life, to take; the Defendant, by his Anſwer, ſhewed, that thoſe Birches in that 

County are uſed for Timber to build Sheep-Houſes and 72. which being proved by Wit- 
neſſes, Baron Altham, who was called to the Aſſiſtance of the Chancellor, and having conferred 
with all the Judges, they reſolved, that Birches in that County were Timber, and belonged to 
the Inheritance, and therefore could not be taken by the Jointreſs, and that the Caſe was the 
ſame of Windfalls, which had any Timber in them, belonged to him in Reverſion; and ſo it was 

decreed. Moor 812. Counteſs of Cumberland's Caſe, Eſtrepement. (A) 4. S. C. | 
i 15. Tro- 
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or cut down what Trees he will; all this was debated 
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Eſtray, Waif, and Wreck. 


15. 1 rover for 200 Load of Timber and Stock wood, the Caſe was, Tenant for Life, without 
Impeachment of Waſte, excepting voluntary Waſte, he in Reverſion ſold the Timber-Trees grow- 


ing on the Land to the Plamtiff, and the Tenaut for Life cut them down and: fold them to the 


Defendant; the Queſtion was, whether he to whom the Reverſioner ſold the Trees could main- 
tain an Action of Trover againſt him to whom the Tenant for Life ſold them; and adjudged he 
could not; for tho the Reverſioner had a general Property in them during the Life of the Tenant 
for Life, yet he had no Authority to (ell them, becauſe the Tenant for Life had a particular In- 


tereſt in chem, therefore his Sale being void, the Perſon to whom they were ſold cannot have 
this Action. Cro. Car. 199. Waller verſus Sande. | a 


16. Leaſe for Years, 8 all Trees growing, or to grow on the Lands, and in this Leaſe | 


the Leſſor” covenanted, &c. to find ſufficient Houſebote; the Leſſee made his Executor, and died; 
the Executor aſſigned Part of the Term to another, and the Houſe being in Decay, the Aſſignee 
cut down Timber to repair it; the Queſtion was, what Intereſt the Leſſee himſelf had in the 


Trees, and whether he'ought to require the Leſſor to ſet out what Trees he ſhould have to re- 


pair, and if upon ſuch Requeſt and Denial he may have an Action of Covenant againſt the Leſſor, 


upon an Action of Treſpaſs brought a- 
againſt him; but theſe Points were not 


gainſt the Aſſignee, and whether the Action would lie 


reſolved, fort Judgment was given upon a Default in the Pleading. Latch 98. Liſle verſus 
Martin. | _ 3 (1 


17. Leaſe for Years, and that the Leſſee ſhall have convenient Fuel, not cutting down or ſell- 
ing any Trees; the Leſſee cut down Trees for Fuel, and the Leſſor brought an Action of Cove- 
nant ; and adjudged, that the Action was well brought, for this was a Covenant on the Part of the 
Leſſee, becauſe the Law allows him reaſonable Eſtovers, and by this Covenant he had abridged 
himſelf of that Privilege. Paſch. 15 Car. March g. 

18. In Treſpaſs /: & Armis, for Entring into his Land and digging it; the Defendant pleaded, 
that he was ſeiſed of an antient Meſſuage, and ſo preſcribes to have fourteen Days to dig Turf in 
the Place where, c. tanquam ad meſſuagium præd pertinen; and upon a Demurrer to this Plea, 
it was adjudged ill, becauſe he ſaid the Turfs were appertaining to his Meſſuage, but did not ſay 


they were to be burnt or uſed therein. Sid. 354. Heyward verſus Cannington. See Antea pl. 12. 
S B. See Preſcription. (B) 13., - J. 


aik, and Wreck. 
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1. Thief haying e Sheep, and being purſued, waived them in the Manor of B. G. 
and they ſtrayed into the Manor of V. S. where they were ſeiſed by the Bailiff as 
_ - Eftrays; it was the Opinion of one Judge, that if the King was entituled to Eſtrays, 
the Property was in him by his Prerogative, without Seiſure; but if the Lord of 


the Manor was entituled, then he had no Right till Seiſure. Dyer 338. 


2. A Swan may be an Eſtray, and ſo cannot any other Fowl. 7 Rep. 17, in the Caſe of 
Swans. Bog 2” OR AA er OS IN 9 | * 2 g 

3. In Trover, Cc. the Defendant juſtified as Servant to the Sheriff of Middleſex, for that the 
Flaintiff had ſtolen the Goods, and, brought them to R. in the County of Middleſex, at Which 
Place the Defendant took them t Bona waviata; and upon Demurrer the Plea was held ill, for 
he ought to alledge in Fact, that a Felony was committed, &c. and that the Goods were waived 
by the Felon, &c. Cro. Eliz. 611, Dary's Caſe. WY, HHS | 0) | 
4. If the Owner of an Eftray doth not claim the ſame within a Year and a Day, Proclamations 
being duly made in that Time, the Goods are forfeited; ſo tis in Caſe of a Wreck at Sea, but 


LI 


there the Year and Day ſhall be accounted from the Seiſure; for tho' the Property of it is veſted 


in the Lord before Seiſure, yet till then, and till he takes it in his actual Poſſeſſion, the Owner 
cannot tell of whom he may claim the Goods. 5 Rep. 107. Sir H. Conſtable's Caſe. 0 f 
5. In a Juſtification for an Eſtray, the Defendant muſt alledge, that it came into the Manor as 
an Eſtray ; adjudged, that he cannot juſtify the Fettering it ro another Horſe ; and that if another 
taketh it away, the Owner cannot have an Action againſt him from whom it was taken, becauſe 
by its _ as an Eſtray, and being ſeiſed as ſuch, the Propetty is deveſted out of the Owner; 
and if after ſuch Seiſure it ſtrayeth into another Manor before the End of the Year, he who enters 
there to take it, is a Trefpaſler. © 1 Brownl. 236. Harvey verſus Blacklock. Winch 124. Pledwel 
verſus Goſmore. Hutt. 67. FRE” E me — nat 0} $1 e. 

6. The Uſing an Eſtray Within the Year, is an Abuſer, for it ought not to be done, or put to 
any Manner of Uſe.  Go4b. 150. Tayler verſus Jones. 2 Cro. 147. Baghaw verſus Goddard. S. P. 
Telv. . . Dire WEL .. 4 7's 965 Go bas 1.5 
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Moor 7 The Reaſon why Dona waviata-are forfeited to the King or Lord of the Manor, and that 3 
572 the Owner ſhall loſe his Property in them, is, becauſe it ſhall be intended, that he was negligene 1 
— in making freſh Purſuit to apprehend: the Felon, and thereſore the Law hath impoſed this Penalty 7 
693- on him, that he ſhall-loſe all the Goods which the Felon leaves behind, but Goods ſtolen and hid 
by the oy are not Muiſi and the Owner may take them where-ever he finds them. 5 Rep. 19. 
Foxley's' Cale. 0 00 WS lowerigh a bid 5; 591 f. LN 1 

8. In Freſpaſs ſor his Horſe, the Deſendant pleaded, that one 7. P. was Owner of the Horſe. 

and that he eſtrayed out of his Poſſeſſion, and came to the Hands of the Plaintiff, and that the De- 2A 

fendant, by the Command of T. P. demanded the | Horſe within a Year, &c. proferends. fatisfa- 4 

Hionem to the Plaintiff, who refuſed to deliver the Horſe, and thereupon the Defendant took him, 1 

cc. there was 2 frivolous Replication; and 9 Demurrer it was adjudged, that the Owner may © 
ſeiſe an Eſtray where he finds Its without tel ing the Marks Or oving the Property, (which may 7 
be done at the Trial, if the other thinks it proper to contend it) that the Participle Preferendo ſa- 4 
:isfaftionem is a direct Aſſirmatiom of the Tender of Amends, like Warraxtizando uendidis, that a Y 

Tender of Amends generally was good in this. Caſe, without ſhewing the particular Sum, ' becauſe. 4 
the Owner of the Eftray is no W 4 and tis impoſſible for him to know how long his Horſe . 

had been in the Poſſeſſion of the Plaintiff, ot how much would make Satisfaction; but tis other= 
wiſe in Treſpaſs, for there a Sum certain muſt be tendered, becauſe the Defendant is a Wrong- 3 
doer, and for that Reaſon the Law puts this Difficulty upon him. 2 Salk. 686. Henley verſus - 3 
Walſh: See Co. Ent. 40, 170. B. Raft. Ent. G 0. ol all 3 
* ee Mo - | . 6 | — . - 1 2 | — 2 2 7 4 1 1 
Efttreats. See Amereiaments. 4 


1. 


Hs is, n vi | Wiz, which les to, prohibir Waſte pending a/texÞARton, and 


> tis prd re Jodghn men, but in ſome Caſes it may.bg as well afi as before 
rent ; tis directed to N. Ten commanding him 700 ad meſſuagium perſo- 


Judgm 

naliter accedens totaliter ordinari faciat quod vaſtum ſeu Eſtrepementum de eodem 
meſſuagio contra formam ſtatut. non fiat pendente placito indiſcuſſo; by Virtue of this Writ the 
Sheriff may reſiſt them who make Waſte, and he may alſo commit them, and for that Purpoſe 


raiſe the Poſſe Comitatus. 5 Rep. Foliam's Caſe 115. Hethey 79. S. C. E 
702 — 5 rceners,. the Tenant committed Wiſte, the Court 


2. Petidi a Writ of Partition 3a 53 
7 becauſe in this Caſe there was equal Intereſt between the Parties, and 


would not this Writ, this | nterelt 
the Writ will not lie, but Where the Intereſt of the Tenant is to be diſproved.  Goldſ. 50. 33 H. 8. 


Bendlos 18. S. P. 4871 ulis 1 ui Mon Mad ands * 1 . 
3. A Writ of Intruſion was brought in the Per againſt the Heir of the Intruder; and hecauſe it 
was brought in the Per, the Court held, that pending that Writ an Eſtrepement would lie agalnſt 
D n e een 
a; A Writ epement was granted againſt the Countels Lowager of Cumberland; and upon 
A Motion that her Servants might e becauſe they had 4 Waſte aſter the Weit deli 
vered, the. Count denied it, becauſe it Was not directed to her and her Servants, for then it had 
been a Contempt of the Court. Hob. 85. Cumberland Earl, &c. "I EE OO IR ; as 
2 And. . Brownlow, one of the Pronotaries, informed the Court, that there was no Precedent of a 
93. Writ of Eſtrepement awarded to Seryants, but only to the Tenant, becauſe Damages arè to be re- 
covered-againit him; the Court anſweted, that the Damages might be more than the Tenant was 
able to ſacisfy, and thereſore it ſhall be awarded againſt him and his Servants. Cro. Elig. 393. Ar- 

den verſus Dargs and 484. Pers Caſe. . P I IO» 
6. Etror to revetſe a Common Recovery, and Wbillt chat Writ was rs ing, an Eſtrepement 

was awarded to the Tenant ; adjudged well brought. , Cro. Eljz. 114. Holland verſus Daintſy. 

7. A Writ of Eftrepement was brought againſt Husband and Wife, after they bad Judgment in a 
Quid K clamat, and before Execution was awarded, and held good. 15 Ehz. Dyer 325. 

Bold v Newport. 07 I 811 91 " 51603909 $0GE1-13 72 289 22 ? = * * 2 8 2 | 

8. Efrepement, gc. in which. che. Plaintiff counted, that he bay brought a Formedon in De- 
ſcender againſt the Defendant, Cc. and a Writ of Eſtrepement, which he delivered to bim, (the 
Dieſfendant) and that afterwards he had committed Waſte contrary to the Prohibition, and in Con- 
ftempt thereof; the: Deſendant pleaded; that he had done no Waſte, upon which they were at 
Iſſue; and it was found for the Plaintiff, and thereupon he had Judgment for his Damages and 
Tolls.” Moor 100. Playſtow verſus Bacheler. POO ors Ot we TE MINER OA 
2 | | 9. Writ 
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9. Writ of Error to reverſe a Recovery, and a Scire facias agfinſt the Tertenants, pending which 
Writ an Eſtrepement was awarded againſt them; and adjudged the Writ was maintainable. Moor 
622. Holland & aP verſus Fackſon and Ogden. | 
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Evidente to maintain Illues. 
Between Executors and Adminiſtrators. | What ſhall be Evidence, what not; and 


(A) what Statutes, Deeds and Writings 
Upon Specialties. (B) may be given in Evidence, and what 
In Ejectment, Dower, and Waſte, and | not; and what Perſons and Things are 
other Actions. (C) allowed to be Evidence, and what not. 


Pl. 34. (D) 


(A) 
Between Executozs and Adminiffratozs, See Title VMitneſs. 


N Debt againſt Executors upon Plene Adminiſtravit pleaded, they gave in Evidence, that 
they redeemed Part of the Teltator's Goods with their own Money, which he had 
pawned for the full Value, and that they had paid the full Value of the Reſidue to diſ- 
charge his Debts; and this was held a good Evidence. Mich. 6 H. 8. Dyer. But if the 

Action had been on a Debt upon the Teſtator's Bond, there Payment of his Debts upon Contracts 

had not been good Evidence to maintain ſuch Plea, becauſe Debt upon Bond is of a higher Na- 

ture than Debt on a Contract. Dyer 32. 

2. In Debt againſt Executors, the Iſſue was upon Aſſets in their Hands on the Day of the Ac- 
tion brought, and the Evidence was, that they received 100 /. on that very Day by a Decree of 
the Prerogative Court, which they paid on the ſame Day to a Creditor of the Teſtator, by the 
Order of the ſaid Court; adjudged no good Evidence to maintain this Iſſue; it ſhould have been 
pleaded Specially, and then it would not be Aſſets. Dyer 208. 

3. Debt againſt an Executor, and upon Plene Adminiſtravit, the Plaintiff replied Aſſets at Ex- 
ceſter, and being at Iſſue, he gave in Evidence Aſſets at Exceſter, and the Jury found, that the 
Teſtator died in Ireland, and that the Defendant took his Goods there; reſolved, that the Jury 
might find Aſſets in another County, and having found the Subſtance of the Iſſue, (viz.) Ailets, 
the Finding, that they were beyond Sea, is but Surpluſage. 6 Rep. 46. Dowdale's Cale. Dyer 30. 
S P. Earl ef Oxford verſus Waterhouſe. Poſtea Fines. (B) 13. S. C. 

4. Debt againſt an Executor upon Plene Adminiſtravit pleaded, the Plaintiff replied Aſſets. 
and gave Evidence, that the Defendant had intermeddled with the Teſtator's Eſtate, and aſterwards 
refuſed the Executorſhip in open Court; whereupon Adminiſtration cum Teſtamento annex was 

ranted to another, and that the Teſtator's Goods amounted to 1000 J The Defendant gave 
vidence, that he had paid ſeveral Debts due and owing by the Teſtator, and that ſeveral Perſons 
had recoverd Debts againſt the Adminiſtrator, amounting to 1000 1. & ultra; adjudged, this was 


no Evidence to prove Pleue Adminiſtravit by himſelf. Leon. 154. Hawkins verſus Laws. Poſtea 
Refuſal. (A) 1. S. C. 


1. 


1 
Upon Specialties. 


I. EBT againſt an Heir upon the Bond of his Anceſtor, he pleaded Reins per deſcent, upon 

which they were at Iſſue, and the Plaintiff gave Evidence of a Fraudulent Conveyance 
made by the Defendant before the Action brought, on purpoſe to deceive him, adjudged ; that the 
Evidence was good, and that the Statute 13 Elix. of Fraudulent Conveyances, need not be plead- 
ed, becauſe this Conveyance was made void by the Statute. 5 Rep. 60. Gooch's Caſe. Hob. 72, 
Humbertou verſus Howgill. S P. | 

2. Debt upon Bond, the Defendant pleaded Payment according to the Condition, upon which 
they were at Iſſue, and the Defendant gave Evidence, that he had paid the Money before the 
Day, and that the Plaintiff; bad accepted it, adjudged ; that Payment before the Day is a ſufficient 
Diſcharge of the Bond. Mich. 24 Eliz. Godb. 10. 

3- Adjudged, that tho' the Deed of Purchaſe expreſs a Conſideration of ſo much Money paid 
by the Purchaſer, yet upon a Trial, that ſhall not be good Evidence to prove the Money paid; 
but it mult be proved by Witneſſes. Style 462. Thorn verſus Maddiſon. | 
C) In 
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Evidence to maintain Iflues. 
CE) 
In Ejrament, Power and — and other Things, Sce Eſtoppel. 


72 


1 HE Declaration was on a Demiſe of a Manor & terras dominicales, and upon Not guil- 

ty pleaded, the Plaintiff gave in Evidence a Demiſe of the Manor & omnes terras do- 
minacales, except two Cloſes; it was objected, that by the Words terras dominicales in the Decla- 
ration, all the Demeſne Lands were comprehended, and the Evidence being, that tuo Cloſes were 
excepted, did not maintain that Point; but adjudged the Evidence was good; for terre dominicales 
ſhall not be intended all the Demeſne Lands; and if fo, then the Lands not excepted are terre do- 
minicales, and that will maintain the Declaration. 1 Leon. 139. Atkyns verſus Hales. | 
In Treſpaſs, the Defendant pleaded, that one Tindal was ſeiſed in Fee, and died ſeiſed, and 
that the Land deſcended to the Defendant ; the Plaintiff replied, and traverſed the Sein in Fee, 
upon which they were at Iſſue, and the Evidence to prove the Seiſin in Fee, was, that Tindal 
was ſo ſeiſed a long Time before he died, and that he aliened, and was not ſeiſed after; adjudged, 
that this Evidence did not maintain the Iſſue; for the Seiſin upon which the Iſſue was taken muſt 
be intended a Seiſin continuing to the Death of Tindall, and not a general Seilin at any Time du- 
ring his Life. 4 Leon. 97. Paſton verſus Townſend. 

2. Waſte was aſſigned in cutting and felling Oakes, the Defendant pleaded no Waſte done ; 
adjudged, that upon ſuch Plea he might give in Evidence, that he only lopt the Oakes. DOyer 92. 

3. Waſte was aſſigned for digging a Trench in a Meadow; upon no Waſte pleaded, the Evi- 
dence was, that a Trench, was made, &c. by which the Meadow was improved; it was a Que- 
ſtion, whether this might be given in Evidence, or whether it ought to be pleaded. Dyer 361. 

4. If one commit Waſte, and afterwards repair before the Action brought, he cannot plead no 
Waſte done, and give in Evidence, that he repaired before the Action brought ; but mult plead it. 
5 Rep. 119. in Whelpdale's Cale. Dyer 276. S. P. 

5. In Trover for a Leaſe, upon Not guilty pleaded, the Plaintiff gave Evidence, that the Leaſe 
was made to him and to B. G. and that it was left with B. G. who died, ſo that the Plaintiff was 
now the ſole Owner of the Leaſe ; the Defendant gave Evidence, that B. G. ſold his Intereſt in 
the Leaſe, and alſo the Leaſe it ſelf, to him the ſaid Defendant ; ſo as now he was Tenant in 
Common with the Plaintiff; this was held good Evidence, without pleading it. 2 Leon. 222. 

6. There was a Covenant between the Parties to levy a Fine of Lands to the Uſe of B. G. up- 
on Condition, that if he did not pay ſo much Money by ſuch a Day, that it ſnould be to the 
Uſe of R. L. and his Heirs; the Fine was levied, and before the Day of Payment of the Money, 
R. I. releaſed to B. G. all his Right, &c. in the Land, thereupon the Money was not paid; but 
afterwards R. IL. ſuppoſing, that the Releaſe he made before the Condition broken, was not a 
ſufficient Diſcharge of the future Uſe, he brought an Ejectment, and at the Trial a Copy of this 
Releaſe was produced in Evidence; and adjudged, that it was good, it being to defend the Poſ- 
ſeſſion. Cro. Elix. 863. Broom verſus Carr. | ' 

7. In Eje&ment, the Plaintiff declared on a Demiſe of 100 Acres, and that the Defendant ejec- 
ted him out of 100 Acres, and ſhewed his Leaſe in Evidence, which was only forty Acres; it 
was objected, that this could not be the Leaſe on which he declared; but adjudged, that the De- 
claration was good for as' much as is compriſed in the Leaſe, and that the Jury might acquit him 


of the Reſt. Cro. Eliz. 13. Guy verſus Rand. 


8. In Debt for Rent againſt the Leſſee for Years, the Iſſue was, whether the Rent was paid 


or not; the Defendant gave Evidence, that the Plaintiff was bound by his Covenant to repair 


the Houſe, which he neglected, and thereupon he employed Part of the Rent in repairing it; 


and as to the Reſidue, he paid it by Order of the Leſſor to diſcharge a Rent-Charge with which 
the Lands were charged ; adjudged, that the Leſſee may employ the Rent to repair, but then he 
muſt plead it, and not give it in Evidence; but he may give in Evidence, that he paid it by Or- 
der of the Leſſor. Cro. Elix. 222. Taylor verſus Beale. 

9. The Statute of Uſury mentions Loans, Barg ains and Cheviſance ; an Information was brought 
upon the Statute for an uſurious Loan of Money, and the Informer gave Evidence an Uſurious 


Contract upon a Bargain for Wares; adjudged, that this did maintain the Iſſue; but if the Infor- 


mation had been General, upon an Uſurious Agreement, in ſuch Caſe it had been good Evidence, 


becauſe every Loan is an Agreement. 1 Leon. 96. Sir, Wolſtan Dixey's Caſe. 


10. Adjudged, that if the Plaintiff in Eje&ment, or in any other Action gives any Writing, Re- 
cord, or Sentence in the Eccleſiaſtical Court, in Evidence, and the Defendant offers to demur up- 
on it, the Plaintiff ought either to join in Demurrer, or waive that Evidence, becauſe the De- 


fendant ſhall not be compelled to put a Matter of Difficulty to the Jury; but if either Party offer 


to demur upon any Evidence given by Witneſſes viva voce, the other ſhall not be compelled to 
join, becauſe the Credit of the Evidence is to be left to the Jury, and not to the Court. Paſch. 
42 Eliz. Cro. Elix. 751. Middleton verſus Baker. een e 10 Bart, ih 
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\ " Where an Information contains Corffe particular Offences, as Extortion, Cc. and afterwards 
there are general Words, which may include Offences of the ſame Nature; as Oppreſſion, &c. if 


the Plaintiff proves the particular Offence, he may give Evidence of the other Offences included 


in the general Words, and this he may do in 2 — of the Damages; but if he doth not 
prove the articular Offence, then tis otherwiſe. 2 Brownl. 151. Doctor Manaing's Cafe. 

12. Treſpaſs for an Aſſault and Battery, in which the Plaintiff ſuppoſed it to be done 1 Mis 
8 Jac. the Defendant pleaded, that on the ſame Day the Plaintiff would have aſſaulted him, and 
that he in his own Defence, molliter manus impuſuit on the Plaintiff, quæ eſt eadem tranſgreſſio ; 
the Plaintiff replied ſon aſſault demeſne, upon which they were at Iſſue, and at the Trial the 
Defendant produced Witneſſes, who proved, that the Plaintiff aſſaulted him a long Time before 
the Day laid in the Declaration, and that on that Day the Defendant aſſaulted the Plaintiff in 
his own Defence ; upon this Evidence the Plaintiff demurred, becauſe the Defendant by his Plea 
had confeſſed, that the Plaintiff had aſſaulted him on that very Day which was laid in the De- 
claration ; and now he juſtifies for an Aſſault made on him another Day long before that Time ; 
adjudged, that if he had pleaded the general Iſſue, Not guilty, he might have given Evidence of 
an Aſſault made on him by the Plaintiff, before the Day contained in the Declaration; for in ſuch 
Caſe the Day had not been material, but throughout the whole Pleadings, the Parties had agreed 
on the Day, and therefore they cannot vary from it upon the Evidence. Trin. 10 Jac. 2 Brownl. 
183. Downes verſus Skrimpſhaw. 

13. In Replevin, the Defendant made Conuſance, for that I. R. was ſeiſed of fix Acres of 
Land, Oc. in Fee, and granted a Rent out of it to the Plaintiff, and for the Rent arrear, he a- 
vowed the Taking the Cattle, &c. the Iſſue upon the Pleadings was, that the Rent did not paſs 
by this Grant; adjudged, that the Avowant ought to prove, that the Grantor was ſeiſed of fix 
Acres, or rather more, but not leſs, if he would maintain this Iſſue. Trin. 19 Fac. Winch 15. 
Bennett's Cale. 

14. Indebitatus aſſumpſit, upon Non Aſſumpſit pleaded, the Plaintiff ſhall not give any Specialty 
in Evidence to prove his Debt, as a Bond, Indenture, Cc. becauſe he may bring an Action of 
Debt upon that Specialty. Moor 340. 


15. Trover and Converſion brought by an Executor, the Defendant pleaded ne unques Executor, 1 Lev. 
upon which they were ar Iſſue, and at the Trial in London, the Probate under the Seal of the 235. 


Court was produced, which the Defendant did not deny, but offered to give Evidence, that the 


Original Mill was forged, which was oppoſed, becauſe the Validity of the Will was properly de- 4 


terminable in the Spiritual Court ; therefore leaſt they ſhould demur on the Evidence, the Court 
ruled, that if this Evidence was allowed, they would grant a new Trial; and they held that no- 


ching ſhould be given in Evidence againſt what had been already done in the Spiritual Court, and? 


therefore the Defendant might give Evidence, that the Probate was not under the Seal of the Or- 
dinary, or a forged Probate, or admitting it to be his Seal, yet the Defendant might give Evidence 
that the Will was revoked. Sid. 359. Noell verſus Wells. The Remedy is by Appeal. 

16. Ruled, that where an Action is brought upon a * Promiſe in Law, Payment before the Ac- 
tion brought may be given in Evidence, tho' Holt Ch. Juſt. held, there was no ſuch Thing as a 
* Promiſe in Law ; but where the Action is grounded on a Special Promiſe, there Payment, or any 
other legal Diſcharge, muſt be pleaded. 1 Mod. 210. Fits verſus Freeſtone. 


(D) 
hat (hall be Evidence, what not; and what Statutes, Deeds and 


CUritings may be given in Evidence, and what not ; and what Perſons 
and Things are allowed to be Evidence, what not. 


I. Fter the Jury were gone from the Bar, a Witneſs, who was ſworn for the Defendant, 


was called by the Jury, before whom he recited the Evidence given in Court, and af- 


terwards the Defendant had a Verdict; upon Complaint of this Miſdemeanor the Judge of Aſ- 
ſiſe examined the Jury, and they confeſſed the Matter; whereupon it was returned on the 
Poſtea, and the Verdict ſet aſide. Cro. Eliz. 159. Metcalfe verſus Dean. 

2. In Treſpaſs, and the Parties were at Iſſue, and a Church-Book was given in Evidence to 
prove the Nonage of the Plaintift at the Time he made a Leaſe; and after the Jury were 


gone from the Bar, the Plaintiff delivered to them the Church-Book, and had a Verdict; 


this Matter was returned upon the Poſtea, to ſet aſide the Verdict; but adjudged, it ſhould 
net, and that it differed from Metcalfe's Caſe, where the Witneſs was examined Viva voce after 
the Jury were gone from the Bar; tis true, the Court might have refuſed the Verdict in the 
principal Cafe, but the Church-Book having been given in Evidence, and the Court having 
directed the Jury as to the Validity of ſuch Evidence, the Book remains the ſame, tho' it was 
given to the Jury without the Conſent of the Court, and after they were gone from the Bar. 
Cro. Elix, 411. Vicary verſus Farthing. Moor 451. S. C. 
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472. 
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Counteſs 


* 5 Mod. 
395, 396. 


ſhire ] 


3. An Anſwer in Chancery may be given in Evidence to a Jury againſt the Defendant himſelf. 
Godb. 3 26, 439. Huet verſus Overie. 05 | 

4. A Copy of a Deed ſhall not be given in Evidence, unleſs the Deed is burnt, or ſome ſuch 
Inconver.ience ;' but a Copy of a Record is good Evidence. 10 Rep. 92. 2 Reſol. in Dr. Leyfield's 
Caſe. t Mod. 4. Medlicot verſus Joyner. * | 08 

5. In Attaint, the Plaintiff ſhall not give more Evidence, nor produce more Witneſſes, than he 
gave to the Petty Jury ; but the Defendant may, becauſe tis in Affirmance of the firſt Judgment. 
Dyer 53, and 212. in Paramour's Cafe. | 

6. A Church-Book was given in Evidence, and held good. 1 Brounl. 207. Hall verſus White, 
Cro. Eliz. 411. Vicary verſus Farthing, S. P. | | 

7. If the Plaintiff produce any Writing or Record, or Sentence in the Eccleſiaſtical Court in 
Evidence, upon which any Matter in Law ariſeth, and the Defendant wilt demur upon the ſame, 


the Plaintiff is bound to join in Demurrer, or waive the Evidence; and the Reaſon is, becauſe 


Matter of Law fhould not be tried by a Jury. 5 Rep. 105. Baker's Caſe. | | | 

8. Depoſitions taken in Chancery may be read in Evidence to a Jury between the ſame Parties, 
upon Oath made, that the Witnefles cannot be found to give Evidence Viva voce. Godb. 439. 
Huet verſus Overie. 

9. The King, under his Sign Manual, certified a Promiſe made to him in Behalf of another ; 
and this — 2 was allowed good Evidence. Hob. 213. Lord Avigny verſus Lord Cliſion. 
Godb. 199. Lea verſus Lea. S. P. 

10. In Hilary-Term, 22 Jac. a Commiſſion iſſued to examine Witneſſes returnable in Eaſter- 
Term following, the Commiſſioners began to examine on Monday the 28th of March 1625. which 
was the Day after the Death of the King, and continued examining till Friday following, and 
then, and not before, they had Notice of the Demiſe of the King; yet it was adjudged, that 
the Depoſitions ſhould ſtand; eſpecially, ir being in a Court of Equity, where the Proceed- 
ings are De jure naturali, and not by the ſtrict Courſe of Law. Cro. Car. 69. Crew verſus 
Vernon. | 

11. A Bill in Equity was exhibited againſt two Defendants, one of them in his Anſwer claimed 
a Title, but the other did not, but ſet forth ſeveral Things in his Anſwer to make out the Title 
of the other Defendant, and in an Action between other Parties, concerning the ſame Title, it was 
moved, that this Anſwer might be wow in Evidence, but it was denied; tis true, his Anſwer 
might be given in Evidence againſt himſelf. 2 Roll Rep. 3 11. Berisford verſus Phillips. 

12. Trover and Converſion 1 => by the Citizens of Colcheſter againſt the Citizens of Lon- 
don, for taking their Goods; upon Not guilty pleaded, there was a Trial at Bar by a Hartford- 
ury, where the Defendants confeſſed the Taking the Goods; but that it was for Non-pay- 
ment of Toll, which the Defendants claimed by Cuſtom, which they proved by ſeveral Records 
and Entries in their Books, that the Plaintifts had paid ; but they inſiſted upon their Charter 


granted by King Richard to be diſcharged ; it was objected againſt the Defendants Evidence, 


that it was not good upon the General Iſſue, but that they ought to have pleaded the Matter 
Specially ; tis true, if it had been an Action of Treſpaſs, they ought to have pleaded the Cuſtom 
Specially ; but in Trover any Thing may be given in Evidence which may prove the Conyerſion 
to be lawful, and that upon the General. Iſſue. V. Jones 240. Colcheſter verſus London. 

13. If a Record be given in Evidence the Jury may find it, tho' *tis not ſub pede figilli. Mphite 
verſus Pinder, Style 22. 

14. If a Jury will give Evidence of any Thing which is of his own Knowledge, he muſt 
give it in Court, and not to his Fellows. Style 233. Dennet verſus Hundred of Hartford. 

15. Two Commoners, in Behalf of themſelves, and all the Commoners within H. preferred 
a Bill in the Dutchy-Court, againſt the Owner of the Land, in which they claimed Com- 
mon, &c. and upon hearing the Cauſe, the Common was decreed for them; the Dutchy-Court 
was put down, and the now Defendant having purchaſed Lands within F. the Plaintiff, who 
was a Commoner when the Decree was made, but not a Plaintiff in that Cauſe, exhibited 
his Bill againſt the now Defendant, to have the Uſe of the“ Depofitions taken in the 
Cauſe in the Dutchy-Court, at a Trial to be had at the Aſſiſes, and the Defendant demurred 
to the Bill, becauſe neither of them were * Parties to the former Cauſe, tho? it was the ſame 
upon which the Action at Law was now brought; and the Demurrer was held good. Hardr. 
22. Stanley verſus Pegg. - | 


of Pembroke, & al'. S. P. 


16. The Plaintiff exhibited his Bill in the Exchequer, for Tithes of Houſes in the Pariſh of 

St Hellen's in London, according to the Statute 37 H. 8. the Defendants in their Anſwer ſer 
forth a Cuſtomary Payment in Lieu of all Tithers, and thereupon a Trial was directed at Law; 
and now the Plaintiff. exhibited another Bill againſt the Pariſhioners, that the Leiger-Book in 
their Cuſtody might be produced in Evidence at the Trial, which Book concerned him as well 
as the Pariſh ;. and upon a Demurrer to this Bill, becauſe it was only to provide himſelf of Supple- 
mental Evidence, after the hearing the. Cauſe, it was decreed, that the Demurrer was ill, becauſe 
the Bill was not to have Supplemental Evidence in the ſame Cauſe, and in the ſame Way of Pro- 
ceeding, but collateral to it, (viz.) at a Trial at Law); beſides, theſe are Common Evidences 
for both Parties, they are like Court-Rolls, which belong as well ro the * Tenants as to 
I . | the 
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the Lord of the Manor, and therefore they may briog a Bill to have the Uſe of them. Hardres 
180. Langham verſus Laurence. . 0 ITN | 

17. Upon a Bill in the Exchequer to preſerve the Teſtimony of Witneſſes, one T: F. being a 
Witneſs, and-fick, was, upon Hearing Counſel on both Sides, and by Order of Court, exami- 
ned de Bene eſſe on the Part of the Defendant 5 afterwards the Anſwer came in on the 28th of 
November, and the Witneſſes died on the 18th of December following; and by the Opinion of all 
the Judges, it was held, that this Examination could not be read in Evidence in a Trial at Law 
in Ejectment, becauſe it was taken before Iſſue joined in the Cauſe, and be might have been ex- 
amined after the Anſwer came in.  Hardres 315. Brown's Caſe. bn | | 

18. In Eje&ment for the Rectory of Burghfield in Berks, at a Trial at Bar, the Caſe: was, 
chat the Earl of Shrewsbury being a: Popiſh Recuſant convict, preſented the Leſſor of the Plaintiff, 
who: was thereupor inſtituted and inducted; but the Record of this Convittion being burnt in 
the Fire in the Inner Temple, the Defendant offered to prove it by the Eſtreat thereof into the 
Exchequer ; and by an Inquiſition found and returned into that Court, of Recuſants Lands; and 
adjadged by Hale Chief Baron, and the Court, that in ſuch Caſe a Record may be proved by 
Evidence; betauſe the Conviction is not the dire& Matter in Iſſue, but an Inducement to it; as 
if an Appropriation was in Iſſue, the King's Licence is the Foundation of it; but yet if ſuch Li- 
cenſe cannot be found on Record, it may be proved in Evidence; ſo where in Trover the Proof 
depended on 4 Fieri facias & wenditiont exponas, and the Fieri facias could not be found on 
Record ; it was allowed to be proved in Evidence, but then the Evidence muſt be very ſtrong, 
which it was not in the Principal Cafe, becauſe by the Eſtreat of the Conviction into the Exche- 
quer, it appeared to be at the ſame Aſſizes at which the Party was preſented to be a Recuſant, 
which is not allowed, either by the Statute 23 or 29 El/iz. But by theſe Statutes a Proclamation 
is directed to be made at the ſame Aſſiſes, Oc. that the Offender ſhall render himſelf to the Sheriff „ 5, Re- 
of the County before be next Aſſiſes, and therefore it was held, that the Conviction was not cuſancy. 
well proved in this Caſe. Hardres 323. Knight verſus Danler. | (A) pl. zz. 
19. Trial at Bar, upon an Iſſue out of Chancery, and the Evidence to prove a Settlement 
made 9 Car. was a Witneſs, who. ſaid, that he being to purchaſe an Eſtate from the Plaintiffs 
Father, one Mr. Nichols, who was the Father's Counſel, gave him 2 Copy of ſuch a Deed of 
Settlement, to ſhew what T itle the Father had, but that he never ſaw the Original; this was 
ruled no Evidence of the Deed it ſelſ. 1 Mod. 94. Lord Peterborough verſus Lord Mordant. 

20. At a Trial at Bar, the Queſtion was, whether a Will, or not, it being only a Deed, and 1 Vent. 
indented, made between the Father and Son; but there being Words in Form of a Will, (viz.) 257. 
that he was fick in Body, but of found Mind, and it being proved, that he intended it for 
his Will, it was held this was a good Proof that it was his Will; then the Defendant ſet up an 
Entail, but the Plaintiff produced an Exemplification of a Recovery in the Marqueſs of Minc he- 
| ſter's Court in antient Demeſne, which being an antient Copy, and the Record being burnt in the 
Civil Wars, the Court held it good Evidence, and would not put the Plaintiff to prove it was a 
true Copy, like the Caſe of a Quare Impedit, where the Defendant pleaded an Appropriation, 
and becauſe it was antient, the Court would intend that there was a Licence of Appropriation 
where the Licenſe it felf did not appear. 1 Mod:117. Green verſus Proud. "bo 

21. In Eje&ment for Lands in the County of Brecknock, the Plaintiff claimed by Deſcent, but Hardres 
the Defendant claimed under a Quod deforceat in the Grand Seffions of Male,; upon which a 118. 
Common Recovery was had, and offered to produce it under the Seal of the Great Seſſions; - Dyer 
and upon a Demurrer it was adjudged, that a Recovery ſuffered in Males might be given in E- 276. a. 
vidence at a Trial in the next County, under the Great Seal of Brecknock, that no Writiog can 
be delivered in Evidence t a Fury, but ſuch as is of Record, or under Seal, unleſs by the Con- 

ſent of Parties; that a Chirograph of a Fine may be given in Evidence, but not delivered in Evi- 
dence; but that a Recovery may be delivered in Evidence, and ſo may a Copy of it. 2 Sid. 

145. Olive. verſus Gwynn. See Wales. (A) 11. See 27 Eliz. cap. g. | "i 

22. Error of a judgment in tbe Palace-Court in Aſumpſit, in which Action the Plaintiff was Sid. 103. 
to prove an Atreſt as a Conſideration of the Promiſe, and not producing the Writ ; the Defen- 8. C. 
dant demurred on the Evidence, hut yet the Plaintiff had Judgment; and now the Error aſſigned 

was, that he ouglit to produce the Writ, for the King's Writs are Records, and to be proved on- 

ly by themſelves, which is very true; but here the Defendant had demurred upon the Evidence, 

and by that Means had confeſſed the Writ, and the Arreſt is Matter of Fact, tho? 'tis to be 
proved by Matter of Record, and the Jury might know that there was a Writ ; if ſo, then by 
the Demurrer to the Evidence, all Matters of Fact are Confidence, which the Jury. might know 
of r own Knowledge. 1 Lev. 87. Fitzharris verſus Bojoun. See Dyer 239. See Error. (G) 
EE 43 V | OREN 

23. Hawkins having a great perſonal Eſtate, and being a Priſoner in Newgate, and a /ittle 
diſturbed in his Mind, made his Will, atteſted by Witneſſes; and upon hearing the Cauſe in the 
Prerogative-Court, Sentence was given againſt the Will; and upon an Appeal to the Delegates, 
two Records were produced to avoid the Teſtimony of two Witneſſes to the Will, by Which 
it appeared, that one of them was convicted for a Libel, and the other for Singing a Ballad a- 
gaivſt the Government, and both of them adjudged to the Pillory, but no Proof that they ſtood 
in it; after theſe Witneſſes were examined in the Spiritual Court, and before Sentence given 
there came a general Pardon, by which they were pardoned ; and the Queſtion now was, whe- 
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ther their Depolitions taken in the Spiritual Court ſhall be admitted for Evidence: It was agreed, 
that if their Teſtimony was not good at the Time when it was taken, the ſubſequent Pardon 
would not make it good, and that the Judgment of. Pilory makes the [nfamy, tho' never execu- 
ted; but the chief Queſtion was, whether that Judgment for theſe Crimes ſhould make them in- 


* 5 Mod. famous, becauſe (as it was objected) tis not from the Judgment, but from the Nature of the 


Crimes for which 'the Oftenders are convicted, that the Infamy ariſes, -as where they are Deceits, 
Frauds; Cheats, &c. Beſides, the nt of the pillory, tho' it inſers Infamy at the Common 
Law, yet it imports no ſuch Thing, either by the Canon or Civil Law, unleſs the Cauſe for which 
*ris inflicted is infamous, and 'tis by thoſe Laws that this Caſe (being concerning a Will) is to be 
determined, therefore the Matter for which theſe Witneſſes were convicted, being not infamous, 
either by the Canon or Civil Law, tho' they had Judgment for the Fillory, their Depoſitions were 
admitted for Evidence, and the Sentence in the Prerogative-Court reverſed, and the Will decreed 
to be good. 3 Leu. 426. Chater verſus Hawkins, &c. WEE $03 5; . W e i r 
24. Depoſitions in Chancery, in one Cauſe, may be read in Evidence in another Cauſe, tho 
not between the ſame Parties; and when an Anſwer is read in Eviderice, the Party may have 
any on of it read, but the other Side may inſiſt on the Whole. 5 Mod. 9. Earl of Bath verſus 
Baterſea. „ ad 1 12 | td & 3 ul % vation ng 
25. In Ejectment at a Trial at Bar, the Plaintiff's Title was äs Heir at Law, and the Defen- 
dant claimed under a Common Recovery ſuftered by the Plaintiff s Brother; but. it happened, 
that Part of the Lands compriſed in the Recovery, were at that Time in Jointure to F. O. for 
Life, and not conveyed to him who was Tenant to the Pracipe, but the Jointure-Deed could 
not be produced; 'whereupon they proved, that in the Year 1661, the Jointreſs levied: a Fine ſur 
conceſſit of the Lands, and demiſed the ſame to . for ninety- nine Years, if be ſo long lived, and 
this was Securing the Payment of 400 J. with Intereſt, and both of them joined in a Leaſe to 
him (who ſuffered this Recovery) for ſixty Years, if the ſaid F. D. lived fo long, rendring the 
| yearly Rent of 200 J. and this they proved by Depoſitions in Chancery, which they inſiſted 
might be read, tho the Bill and Anſwer were taken off the File and loſt ; but they proved by 
the Six Clerks Book, that theſe were once filed, and they produced an Enrollment of the decre- 


tal Order, wherein both the Bill and Anſwer were mentioned, and this was held a ſufficient Proof | 


of the ſointure ; for where it was impoſſible to produce the Deed it ſelf, the Proof thereof might 
be ſupplied by theſe Memorials. 5 Mod. 210. Haines Barley's Caſe. ö re 

286. In Ejectment, the Plaintiff claimed a Title under a Settlement of his Mother's Anceſtor, but 
could not produce the original Settlement, of which he gave this Evidence; he proved, that it was 
in the Poſſeſſion of the Lady Baltinglaſs, who having committed a Forfeiture, by ſuftering a Com- 
mon Recovery, brought the Deed to Mr. Grange, to adviſe with him about it; he proved like- 
wiſe, that it was produced beſore a Maſter in Chancery, that a Copy of it was made, that this Copy 
was produced at a Trial at Law, in which there was a Special Verdict found, and the Settlement 
was ſet forth in hæt verba, the Record of which Verdict was now produced; he proved, that a 
Bill in Equity was exhibited againſt my Lady Baltinglaſs, to avoid a Leaſe made by her, and that 
the Settlement was ſet forth in this Bill, and admitted by the Lady in her Anſwer; ſo the Plaintiff 
had a Verdict upon this Evidence. 5 Mod. 384. Matthews verſus Thompſon . 
27. Adjudged, that an Order of the Court of Chancery ſhall not be given in Evidence, with- 
cout producing a Copy of the Bill on which it was made, that where there was a Commiſſion in 


Chancery to abut and bound certain Lands, and returned; that ſhall not be given in Evidence, 
unleſs acquieſced under, and enjoyed according to ſuch Boundaries for ſome Time. Mod. Caſes Þ 


149. Turner verſus Nurſ. U u t 21/1 n e 13 

28. A Difference ariſing between an Impropriator and the Pariſhioners, concerning the Right of 
an Houſe, he brought an Ejectment, and moved, that the Church-wardens might ſhe w him the 
Pariſh-Books, and give him Copies of what concerns his Title, that they might be produced 
as Evidence at the Trial, but it was denied, becauſe this was not a parochial Right, but a Title 
in Queſtion; tis true, Rules have been for the Steward of a Manor to give Copies, and that 


tbe Court-Rolls might be produced in Evidence at Trials; the Reaſon is, becauſe. all the Te- 3 
_ .pants of the Manor have an Intereſt! in the Court-Rolls ; but in the principal Caſe, the Im- 1 


propriator bath a diſtin Intereſt from the Pariſhioners. 5 Mod. 3954 Cox verins Copping. 


29. In Ejectment at a Trial at Bar, a Herald's Book, being antient, was admitted as Evidence to 4 
prove a pedegree; and an Inquiſition, poſt Mortem, is likewiſe Evidence, but not concluding Evi- 
"WE 4 | | EY 


dence. T. Jones 224. Earl of Thanet verſus Fofter. 


30. Upon-3Trial at Bar, in Ejectment, it was reſolved pen Curiam, that where the Plaintif 1 
hath a Title to ſeveral Lands, and brings an Ejectment againſt ſevera] Defendants, and recovers a- 3 
gainſt one, he ſhall not give that Verdict in Evidence againſt the reſt, becauſe the Party might be 


* 
% 


. 


Telieved-agaialt it, if erroneous,. but the reſt cannot, tho they claim under the ſame Title, and al! 


make the ſame Defence. 


v3 I's 6 


So il two Perſons will defend a; Title in Ejectment, and a Verdict ſhould be againſt one of them. 
it ſhall not be read; againſt the other, without a Rule of Court for that Purpoſe; bur if the Ance- 7 
ſtar hath a Verdict, the Heir may give it in Evidence, becauſe he is privy to it 3, for he who pro- 
duceth a Verdict .muſt be either Party or Privy to it, and it ſnall never be read againſt different 


Perſons, unleſs it appear they were united in Intereſt, 3 Mod. 141. Lock verſus. Norborue. 


$973 yy 2 | | L 31. Ruled, 3 
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31. Ruled, that a Counter part of an antient Deed may be given in Evidence, and this was 
done when Hale was Chief Juſtice, in which * Caſe a Special Verdict was found, (viz.) of the * In the 
original Deed, and concluded prout, as by the Counterpart it appeared, and this was done to pre- Ca 


ſerve the Precedent; and fo it hath been held ſince, that a Counterpart of an old Deed is Evi- 
dence, but not of it ſelf, without ſome other Circumſtances; but if tis a Counterpart of a Deed 
leading the Uſes of a Fine, tis Evidence of it ſelf. Mod. Caſes 225. | 

32, At a Trial at Bar in Ejectment, the Queſtion was, upon a Commencement of a Leaſe, 
which was to be upon the Determination of a Leaſe to Queen Elizabeth, then in Being, of cer- 
tain Lands belonging to the Church ; and an antient Buok was produced to prove this Leaſe to 
the Queen, in which Book Entries were made of Leaſes of theſe Lands ever ſince the Reign of 
H 7. and this was found amongſt the Evidences of the Biſhops of Morceſter; but this was oppoſed, 
and not admitted by the Court to be Evidence, becauſe the Leaſe being made to the Queen, it 
muſt be enrolled, and then a Copy of the Enrolment had been Evidence, for without an Enrol- 
ment the Queen could not take, and tis better Evidence of a Leaſe in Fact as well as in Law, than 
the Book can be. Mod. Caſes 248. Stilling fleet verſus Parker. 


What Statutes, Deeds and Writings may be given in Evidence, what not. 


33. Adjudged, that where an Action of Debt is brought for Rent, u n Nil debet pleaded, 
the Statute of Limirations may be given in Evidence, becauſe the Statute had made it no Debt at 
the Time of the Plea pleaded. 1 Salk. 278. 


34. Bill in Chancery to perpetuate the Teſtimony of Witneſſes; the Defendant, who was Heir 


at Law, would not Anſwer, but ſtood in Contempt; the Plaintiff took out a Commiſſion, and 24%; 


examined Witneſſes de Bene eſſe, and the Defendant joined in Commiſſion and croſs-ex:mined 


them, and before the Anſwer came in, ſome of the Witneſſes died; it was admitted on all Sides, Hob. 1131 
that if an Anſwer had been put in, theſe Depoſitions might have been given in Evidence; and 1 Cro. 


it was the better Opinion, that they might be given in Evidence without an Anſwer. 1 Salk. 278. 
Howard verſus Tremaine. 


35. Depolitions had been taken in Chancery in perpetuam rei memoriam, and afterwards the * 


Inheritance of the ſame Lands deſcended to that very Perſon who was ſworn as a Witneſs in 
Chancery; and at a Trial at Bar in Ejectment, wherein he was a Party, the Queſtion was, whe- 
ther theſe Depoſitions might be read as Evidence; and adjudged, that they could not, be- 
cauſe ſuch Depoſitions cannot be Evidence ſo long as the Parties are living. 1 Salk. 286. Til- 
le) s Caſe. 

36. In my Lord Hale's Time, a Counterpart of an old Deed was admitted as Evidence of the 
Deed it ſelf, and the Special Verdict was drawn up with a Prout patet by the Counterpart; but 
Mich. 3 Anne, the Court would not allow a Counterpart of a Deed, without other Circumſtan- 
ces, to be Evidence, unleſs in Caſe of a Fine. 1 Salk. 287. 

37. In Trover, the Plaintift proved the Goods to be in his Poſſeſſion, and to be taken away by 
the Defendant ; the Evidence for the Defendant was, that theſe were the Goods of Jane Black- 
ham, who died Inteſtate, and that Adminiſtration was granted to him; the Plaintiff proved, that 
Fane Blackham, a little before her Death, was married to him, to which it was anſwered; 
that the Spiritual Court had determined the Right to be in the Defendant, by granting Admi- 
niſtration to him, which could not be done, but upon a Suppoſition that ſhe was not married to 
the Plaintiff; adjudged, that the Sentence of that Court is concluſive Evidence in Cauſes within 
their Juriſdiion ; but that muſt be intended in the Point directly tried, but not in a collateral 
Matter, to be inferred from their Sentence, as in this Caſe of Adminiftration, where the Inference 


is, that it being granted to the Defendant, therefore the Plaintiff was not the Inteſtate's Husband. 
1 Salk, 290. Blackham's Caſe. 


38. Upon a Trial at Bar, in Ejectment, it was reſolved, that where the Defendant puts in an Mod. Ca- 
Anſwer in Chancery, which is prejudicial to his Eſtate, it may be given in Evidence againſt ſes 44. 


him, but not againſt a Purchaſer; and that a Recital of a Leaſe in a Deed of Releaſe, is good 
Evidence that there was ſuch a Leaſe againſt the Releaſor and thoſe who claim under him, but 
not againſt others, unleſs there is a Proof that there was ſuch a Leaſe, and that tis loſt. 1 Salk. 
286. In the Caſe of Ford verſus Lord Grey. ö 

39. Indebitatus Aſſumpſit for 5 J. received to the Uſe of the Plaintiff, for Fees of his Office of 
Clerk of the Peace for Oxfordſhire; upon Non Aſſumpſit pleaded, it was inſiſted, that the Plain- 
tiff had forfeited the Office by not taking the Oaths within the Time appointed by Law ; and 
to prove it, the Record of the Seffions was given in Evidence, and held good. 1 Salk. 284. Thur- 
ſton verſus Slatford. | | 18 N 

40. Action brought by a Brewer for Beer ſold and delivered, the Evidence to charge the De- 
fendant was, that the uſual Way of Dealing amongſt Brewers was, that the Draymen every Night 
gave an Account to the Clerk of the Brew-houſe of what Beer they had delivered, which he 
wrote in a Book, and the Draymen ſigned it; that in the principal Caſe the Drayman was dead, 


but that he had ſigned the Book, and there was Proof that it was his Hand- Writing, and this 


was held good Evidence; but tis otherwiſe of a Shop-Book ſingly, without other Proof. 1 Salk: 
285. Price verſus Earl of Torrington. | | | 
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41. Trover, as Adminiſtrator, in which the Plaintiff declared upon the: Poſſeſſion of the Inte- 
ſtate ; upon Not guilty pleaded, the Defendant at the Trial offered to give Evidence, that the 
retended Inteſtate had made a Will, and an Executor ; but adjudged, that if the' Adminiſtrator 
himſelf had brought Trover upon his own Poſſeſſion, upon Not guilty pleaded, the Defendant 
may give in Evidence a Will, Cc. otherwiſe if it is brought upon the Poſſeſſion of the Inteſtate, as 
in this Caſe, for there the Defendant cannot give it in Evidence, but muſt plead it in Abatement. 
1 Salk. 284. Blainfeild verſus Marjþ. | | 8551 
42. In Debt for Rent, if the Defendant plead, that the Plaintiff hath levied the Debt by Di- 
ſtreſs, & fic non debet, a Releaſe or Payment of the Money is good Evidence, becauſe it proves 
there is no Debt which is the Iſſue; but if the Defendant ſhould plead a Raſure, & fic non eft 
fattum, nothing but a Raſure can be given in Evidence. 1 Salk. 284. Galloway verſus Tuſach. 
3. At a Trial at Bar, upon an Iſſue directed out of Chancery, the Queſtion was, whether by 
the Cuſtom of the Borough of Droitwich, Salt-Pits might be ſunk in any Part of the Town, or 
only in a particular Place, and Camden's Britannia was produced in Evidence, but diſallowed; for 
tho a general Hiſtory may be allowed to prove a Thing relating to the Kingdom in general, be- 
cauſe the Nature of the Thing requires it, yet it cannot be Evidence to prove a particular Thing 
or Cuſtom : But H:raulds Books are good Evidence as to Pedegrees, and ſo are Pariſh Regiſters as 
to Births, Burials, and Marriages, upon the Nature of theſe Things; but Dugdale's Monaſticon 
Angiiranum was denied to be Evidence, to prove whether ſuch an Alley was one of the ſmaller 
Abbeys, or not, becauſe the original Records may be had in the Augmentation-Office. 1 Salk. 
281. Stainer verſus Burgeſſes of Droitwich. | | 
44. In Trover for Lottery- Tickets, the Caſe was, the Plaintiff gave the Tickets in Queſtion V 
to a Goldſmith to receive the Money, Cc. but he having given a Note under his Hand to pay 3 
the Defendant ſo many Lottery-Tickets, gave the Plaintiff's Tickets to the Defendant; it was 
inſiſted, that this Note could be no Evidence againſt the Plaintiff, but it was read; and it was 
adjudged, that ſince no Witneſſes are preſent when Goldſmiths give Notes, ſuch Notes are Evi- 'Y 
dence of the Receipt of the Money or Tickets; and the Owner hath ſuch an Intereſt in them, 42 
that he may maintain an Action againſt any Perſon who detains them, becauſe they may be di- 4 
ſtinguiſhed by Marks, which Money cannot, therefore if Money is ſtolen, and paid over to an- 
ther, the Owner has no Remedy againſt the Receiver, becauſe Money cannot be diſtinguiſhed. 
1 Salk; 283. Ford verſus Hopkins. . | | | 
3 Lev. 45. Upon a Trial at Bar, the Caſe was, a Man made a Deed of Bargain and Sale, by which a 
387. Term for Years was aſſigned to another; this Deed was enrolled; and the Queſtion was, whe- 
jour it might be given in Evidence, without any Proof, that it was ſealed and delivered by the 
argainor; and adjudged: that it might, becauſe the Acknowledgment of the Party in a Court of 
Record, or before a Maſter extraordinary in Chancery, is good Evidence, that it was ſealed and 2 
delivered; alſo a ſworn Copy of a Deed enrolled is good Evidence. 1 Salk. 280, Smartle verſus 


— 
x 


rim 


Williams. | E's 
5 Mod. 46. Information againſt the Defendant for a Libel againſt the Government, and Depoſitions ta- 
1 ken before a Juſtice of Peace of Matter relating to the Fact, were offered to be given in Evi- 


dence; but adjudged, that it could not be; tis true, in Caſes of Felony ſuch Depoſitions may be 
given in Evidence upon the Statute 1 & 2 Ph. G Mar. cap. 13. where the Deponent is dead, as 
he was in this Caſe, but this cannot be extended farther. 1 Salk. 281. The King verſus Paine. 
47. Upon an Indictment for Murder, the Queſtion at the Trial was, whether the Depoſitions 
| | of a Witneſs taken before the Coroner ſhould be read in Evidence againſt the Criminal, it appear- 
* Hale's ing that the Witneſs was gone beyond Sea, and as ſuppoſed, at the Inſtigation of the Offenders ; 
Pleas of  and-*twas ruled, that it ſhould be read, but the Court (except the Chief Juſtice) was of Opinion, 
_ q that a Depoſition taken before a Juſtice of Peace could not be read; the Authority of a Coroner 
263 con- ſuper viſum Corporis, being very great, and in ſome Caſes a Record, and not traverſable. T. Jones 


tra. 53. The Caſe of Thatcher verſus Waller. f 
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What Perſons and Things ſhall be allowed to be Evidence, what not. 


48. The Lord Preſton: was committed by the Court of Quarter-Seſſions for refuſing to give Evi- 
dence to the Grand Jury on Oath, on an Indictment of. High Treaſon, and being brought into 
B. R. by Habeas Corpus, was bailed; but the Ch. Juſt: Holt held it to be a great Contempt, 
and that he ought to have been fined and committed till he paid it. 1 Salk. 278. The King ver- 
ſus Lord Preſton. vi 1 my „ O 5 and; 8510 77 

49. Ruled by Treby.Ch. Juſt. of C. B. that an Heir apparent may be a Witneſs concerning a 
Title of Land, but a Remainder-man cannot, becauſe he hath a preſent Intereſt, but the Heirſhip 
is contingent ; ſo where there is a Tenant in Tail, Remainder over in Tail, he in Remainder can- 
not be a Witneſs concerning the Title of theſe Lands, becauſe he hath an Intereſt, ſuch as *ris. 
1 Salk. 283, . 53d 361 la * 11519 

- 50. Information againſt the Defendant for a Cheat, the Caſe was, the Defendant's Mother in 
Law promiſed him a Note for 5 J. and he got a Note under her Hand for 100 J. adjudged, that 
the Mother cannot be a Witneſs, being concerned in the Conſequence of the Suit. 1 Salk. 283. 
The King verſus Whiting. eng reer Io 

Mod ca- 51. Indictment for a Cheat, by impoſing on the Proſecutor a Quantity of Beer mixed with 


ſes 302. Vinegar and Grounds of Coffee for Port Mine, one of the Defendants pretending to be a Broker, 
1 | and 


Vas 


Evidence. 763 
and the other a Portugal Merchant; adjudegd, that the Proſecutor ſhall be admitted as a Witneſs 
to prove the Fact. 1 Salk, 286. Tee Queen verſus Mackartny. 

52. Caſe, &c. for managing his Ship ſo negligently that it run over the. Plaintiff's Barge ; it 
was ruled, that the Pilot ſhould not be a Witnels, becauſe he was anſwerable to the Maſter, if 
the Fault was in his Steering. 1 Salk. 287, Martin verſus Hendrickſon. | 

53. In Trover for Money, the Caſe was, the Father gave his Son Authority to receive Money, 
and to pay it; afterwards the Son took a Note under a Debtor's Hand for Money due to his Fa- 
ther, and ſometime after received the Money, and gave a Receipt for the Uſe of his Father, 
and intending to ſpend it, he gave it to the Defendant; adjudged, that the Son might be ad- 
mitted, as a Witneſs to prove, that the Defendant had the Money, and that the Father might 
maintain this Action againſt him; becauſe the general Authority which the Son had to receive 
his Father's Money, made the Receipt of it to be to his Father's Uſe, and a good Diſcharge of 
the Debt againſt him who qr it; if ſo, then it was the Father's Money, in the Poſſeſſion of the 
Son, who as to this Purpoſe was his Servant, and by Conſequence the Father may have the Ac- 
tion. 1 Salk, 289. Anonymus. | 

54. An Indictment was exhibited againſt one Johnſon, for Felony, and Browning and his 
9 Wife were the Witneſſes to prove the Felony, who gave Evidence, but Johnſon was acquitted; 
nagaſterwards he brought an Action againſt Browning, for à malicious Proſecution, in which Caſe it 
was neceſſary for his Defence, to prove, that a Felony was committed; for otherwiſe he had no 
probable Cauſe to proſecute the Plaintiff: Now, there 8 Body preſent but he and his Wife, 
when this Felony was done, and becauſe ſhe could not be a Witneſs for her Husband in this Action, 
Holt, Ch. Juſt. allowed, that the Oath which ſhe had made at the Trial of the Indictment, to be 
given in Evidence to prove a Felony committed. Mod. Caſes 216. 216. Johnſon verſus Browning. 

55. Feme Covert may plead Non Aſſumpſit to an Action on the Caſe, or Non eſt fadtum to a Raym) 
7 Bond, and give * Coverture in Evidence, becauſe that makes it no Promiſe, and not her Deed. 1 
Mod. Cafes. 230. 

Y 56. The Plaintiff, and likewiſe the Defendant, and ſeveral others, were Part-owners of a Ship, 
and the Defendant received ſeveral Sums of them for the Uſe of the Ship, and gave Receipts for 
what he received, and afterwards he laid out the ſaid Sums in the Ship and Voyage, of which he 
kept an Account in a Book, and in which Book Allowances were made him for what he ſo laid 

out; this Book belonged to the Plaintiff, and to the Defendant, and all the Part-owners, but 
was now in the Poſſeſſion of the Plaintiff, who brought an Indebitatus Aſumpfit againſt the De- 
fendant, for ſo much Money, received to his (the Plaintiff's) Uſe ; upon Affidavit of this Matter, 
the Court was moved, that the Plaintiff might produce the Book at the Trial, or give the Defen- 

X dant Copies of what Allowances had been made, that he might Uſe it as Evidence for him at the 

1 Trial; but it was denied; tis true, if Covenayt is brought on an Indenture, the Court will not 

cCompel him to plead, till the Plaintiff give him (the Defendant) a Copy, if he will made Affidavit 

that he never had any; but here the Plaintiff was truſted with the Book by all the Parties con- 

XX Ccerned, and if he breakes his Truſt, the Remedy is in a Court of Equity ; the Court never com- 

A pels a Tradeſman to produce his Books ; but if a ſlender Evidence be given againſt him, and he 

will not produce them, he ſeems to have an ill Cauſe, Mod, Caſes. 264. Ward verſus Apprice. 
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Tahere void, and not good. 


Leaſe of an Houſe and Shops, excepting the Shops ; this extends to the Shops of any 
other Houſe, but tis void as to the Shops belonging to the Houſe demiſed, becauſe 
_ . *tis repugvant to the Leaſe.” Dyer 265. Hornby's Caſe. e ib afs 

2. Tolle for Years of a, ReQory and the Glebe, excepting the Patſonage-Houſe, 
ſaving and allowing to the Leſſee a Chamber; adjudged, that a Saving out of an Exception, is as 


if there had been no Saving at all; and then this Chamber not being excepted out of the Leaſe, 


ſhall paſs by the Leaſe of the Rectory. Owen 20. Leigh's Caſe, 

3. Leſſee for Years aſſigned his Term, excepting the pod and Trees; adjudged, that the Ex- 
ception is void, becauſe. no Perſon can have ſuch a Special Property in the Trees, &c. but the 
Owner of the Land. Godb. 116. Lewkner Mil. verſus Ford. 1 Leon. 48. S. C. Cro. Eliz. 683. 
Saunders verſus Norwood, S. P. 5 Rep. 1 2. S. C. Golds. 241. S. C. | 

4- Leaſe of Lands, excepting Timber-Woods, and Under-Woods. Godb. 98, 99. 

F. The Leſſor made a Leaſe of Woods amongſt other Things, Proviſo, and it was agreed 
tween them, that be (the Leſſor) his Heirs and Aſſigns might at all Times during the Term, fell, 
cut and carry away omnes præd Boſcos & Arbores, and all Timber growing on the Premiſſes, and 
in an Action of Waſte brought, the Queſtion was, whether this was a Leaſe, with an Exception 
of the Woods; and adjudged, that it was not, but that the Woods were . demiſed. 2 And. 133. 
Leehford's Caſe. 3 | | ral od A 2:53 

6, A Man covenanted to ſtand ſeiſed, &c. of all his Lands in R except ſuch as he had or ſhould 
deviſe by his laſt Will; adjudged, that this Exception is void, becauſe tis the Undoing the whole 
Conveyance ; for the Covenant was to take Effect from the making the Indenture, and there could 
be no Deviſe of the Lands at that Time, for that is not to take Effect till after the Death of the 
Party; tis like the Caſe where a Man leaſed all his Lands in R. except the Manor of R. and he 
had no Land there. but the Manor, the Exception is void. Hob. 72. Shirley Mil. verſus Wood. 

7. A Man made a Leaſe of a Manor, excepting all Courts, and Perquiſites of Courts, the Ex- 
ception is void, as to the Courts; for having leaſed the Manor, it cannot be ſuch without Courts; 
but tis good as to the Perquiſites. Hob. 108. Brown verſus Goldſmich. Moor 870. S. C. Leon. 
118. Wheeler verſus Twogood. S. P7. 041 

8. A Leaſe of all his . in Lamberhurſt, excepting his Manor of Hoathly, and he had no 
Lands in Lamberhurſt but the Manor of Hoathly ; adjudged, that the Manor paſſed, and that the 
Exception was void. Hob. 170. Dorrell verſus Collins. | 

9. Leaſe of a Farm, ©. with all Woods, Under-woods and Trees there growing, excepting fix 
great Oake Trees, habendum for 40 Years, rendring Rent, with Liberty to fell and cut down any 
during the Term; the Leſſee aſſigned the Term to the Defendant, excepting the Liberty of felling 
and cutting down the Trees; adjudged, that the Exception is void; for having made an Aſſign- 
ment of the Whole, he could not make ſuch Exception of felling the Trees, and therefore the I 
berty which the Leſſee had to fell them ſhall go to the Aſſignee, with the Privity of the Land. 
2 Bulſt. 5. Billingſiy verſus Hercie. Moor 831. S. C. 

10. In Debt againſt an Heir, and upon Reins per deſcent pleaded ; the Jury found, that his An- 
ceſtor was ſeiſed in Fee, and made a Feoffment to divers Uſes (excepting two Cloſes, for the Life of 
the Feoffor only) the Queſtion was, whether they did deſcend to the Heir? and adjudged they did, 
for there was no Limitation of any Uſe in them, therefore they muſt reſult to the Heir, and this 
Exception being an entire Sentence, and having that Effect which the Law doth not admit, muſt 
for that Reaſon be totaily rejected; tis like the Grant of an Advowſon,excepting the Preſentation 
for the Life of the Grantor, which is wholly void; and 'tis not like “ a Leaſe of an Houſe, ex- 
cepting a Chamber in it pro uſu ſuo proprio, becauſe thoſe are apt Words to give the Leſſor Power 
to diſpoſe of it as he Will. 1 Vent. 87, 78, 106. Wilſon verſus Armorer. 1 And. 122. F. P. 


(B) 
Where good, &c. 


1. J Eaſeof Lands, with all Manner of Timber-Woods, Under-woods and Hedge-rows, except- 
ing great Oakes, growing in ſuch a Cloſe ; adjudged, that the Leſſee could not cut down 

thoſe Timber-T rees which were not excepted, becauſe they were not ſevered from the Inheritance, 
2 ner 
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dor paſſed by the Leaſe; for the Leſſee had but a particular Intereſt in them to have the Maſt and 
Shade, aud the Intereſt in the Body of the Trees is in the Leſſor, as Parcel of the Inheritance. 
23 Eliz, Dyer 374 | * . 4 

2. A Man made a Leaſe of his Lands for 21 Years, excepting the Trees, c. and afterwards 
granted the Trees to the ſame Leflee ; reſolved, that tho' by the Exception they were ſevered 
from the Lands, yet by the ſubſequent Grant they were reunited to the Poſſeſſion, and the Leflee 
ſhall have them. 4 Rep. 62. Herlakenden's Caſe. | 

3. Leaſe for 30 Years of a Manor, excepting all Woods and Under-Woods, Cc. afterwards the 
Leſſor demiſed to the ſame Leſſee the Manor for 30 Years, without any Exception, the firll 30 
Years expired; reſolved, that by the Exception the Soil it ſelf was excepted, and that the Wood 
did ſtill remain Parcel. of the Manor, becauſe the Leſſor had the entire Freehold, and by Conſe- 
quente by the ſecond Leaſe of the Manor the Wood paſſed; but if the firſt Leaſe had been for 
Life, with an Exception of the Wood, it had been otherwiſe. 5 Rep. 11. Ives's Caſe. | 

4. By the General Pardon 28 Elix. Burglary was excepted ; adjudged, that a Perſon, who was 
attainted of Burglary, ſhall have no Benefit of the Pardon ; becauſe the Offence on which the 
Judgment is founded, is excepted, and ſo ſhall all the Conſequents thereon. 6 Rep. 13. Caſe of 
Pardons. | X 

5. Leaſe of a Manor for Years, excepting great Trees growing on the Lands, at the Time when 
the Leaſe was made, there were ſeveral ſmall Trees growing, which were great before the Term 
expired, and thoſe the Tenant cut down; reſolved, that the Exception did extend to thoſe Trees, 
tho they were but little ones, when the Leaſe was made; but if the Exception had been of all 
great Trees now growing on the Land, it had been otherwiſe. Leon. 61. Gammock verſus Cliffe. 
6. Treſpaſs for cutting and carrying away Wood in the Frith-Cloſe ; the Defendant pleaded, that 
B. G. was ſeiſed of the Manor of R. of which the Frith-Cloſe was Parcel, and that he demiſed 
the faid Manor to the Defendant for Years, excepting the Woods and Trees in the Frith-Cloſe, 
and covenanted with the Leſſee, that he might take Hedge bote and Fire-bote ſuper dit premiſ- 
ſa ; adjudged, that by the Exception the Soil of the Frith-Cloſe wes excepted, and did not paſs by 
the Leaſe of the Manor, tho' it was Parcel of it; and the Covenant to take Fire-bote ſuper præ- 


miſſa præditt could not extend to the Frith-Cloſe, becauſe that Cloſe was not demiſed. 1 Leon. 


117. Cage verſus Parlin. | 

J. In Debt on a Bond, the Defendant pleaded a Releaſe of all Actions, &c. the Plaintiff de- 
manded Oyer of the Releaſe, and it appeared to be of all Actions, &c. excepting one Bond, and 
thereupon he replied, that was the Bond now put in Suit; and upon Demurrer to the Replica- 
tion, it was adjudged, that the Bond being excepted, all Actions on the Bond are likewiſe except- 
ed. Cro. Eliz. 720. Brook verſus I} heeler. | | 

8. Debt on a Bond conditioned, that if the Obligor was ſeiſed in Fee, and if he diſcharged the 
Land from all Incumbrances, except the Jointure to his Wife, that then, &c. and the Breach aſ- 
ſigned was, that before the Bond was made he had ſurrendered the Lands apud R. &c. to the Uſe of 
his Wife for Life; and upon Demurrer, it was objected, that here was no Breach aſſigned, becauſe 
the Title of his Wife was excepted, and that this Exception extended only to the /aſt Clauſe (viz.) 
the Diſcharge of Incumbrances, except, &c. but adjudged, that it extended to the firſt Clauſe, as 
well as to the laſt (viz.) that he was ſeiſed in Fee, except the Jointure to his Wife, and that the 


Land ſhould be diſcharged of Incumbrances, except the Jointure, & c. Cro. Eliz. 761. Woodward 
verſus Darcy. | ES 


9. The Queen granted the Manor of R. and all Woods and Under-WWoods, exceptis omnibus Cro. Eliz. 


groſſis arboribus Boſcis & maeremio, & c. Proviſo, that the Grantee ſhall have ſufficient Houſe- bote, 244. 


Cc. It was inſiſted, that the Uuder-Moods paſſed notwithſtanding the Exception; becauſe they 
were expreſly granted, and the Exception extended only to Timber and Trees; ſor tho' the 
Word Boſcus was in the Exception, yet, becauſe it was placed between groſſus Arbores & maere- 
mium, that ſhews what was intended to be exceptedby the Word, (viz.) Great Trees and Timber, 
and nothing elſe; but adjudged, that if the Word Boſcus in the Exception ſhould not extend to 
the Under-woods, it was placed there in vain, which the Court would not admit in the Queen's 
Grant. 1 Leon. 247. Kenſam verſus Reding. | 

10. Leaſe for Years of Lands, excepting all Woods, Under-woods, and Coppices, growing on 
the Premiſſes ; adjudged, that by this Exception the Soil of the Coppices is excepted. Poph. 146. 
Hide verſus Whiſtler. 2 Cro. 487. S C. and 524. Pincomb verſus Thomas. F. P. 


II. In Treſpaſs, the Defendant pleaded, that J. L. was ſeiſed in Fee, and by Indenture de- , Roll. 
miſed the Lands to two, for their Lives, excepting Trees above 21 Years Growth, and covenagted Rep. 95. 
to ſtand ſeiſed of the Reverſion de ten tis predift” ſuperius dimiſſs, to the Uſe of R. L. in Tail, who by the 


Trees remained Parcel of the Inheritance, and. that the Soil on which they grow is not excepted 
but ſufficient' Nouriſiment out of it, to ſupport the vegetative Life; ſo that by this Covenant to 


ftandiſciſcd of the Reverſion, Cc. the Lands paſſed, and thereby the Trees annexed to it. 11 
Rep. 48. Liford's Caſe. 2 Cro. 387; Whiſtler verſus Paſtowe. S. P. 


U 


12. Leſſee for Life made a Leaſe for Vears, excepting the Wood, Under-wood, and Trees, grow- 
ing on the Land; adjudged, that tis a good Exception, tho the: Leſſee for Life had no Intereſt 
in them himſelf, becauſe he always remains Tenant, and is chargeable in an Action of Waſte ; 
but 


entered, and felled: Oakes, and adjudged, that he might; for notwithſtanding the Exception, the Name of 
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but if the Leſſee for Tears aſſign over his whole Term, with ſuch an Exception, tis void. 2 
Cro. 296. Bacon verſus Girling. Mich. 7 Fac. in Cur” Ward. Sir Allen Peirceie's Caſe. . | 
13. Leaſe of an Houſe (except certain Chambers) rendring Rent, with a Clauſe of Re-en- 
try, &c. and the Leſſor did enter for Non- payment, &c. and in an Action brought againſt him 
by the Leſſee, he juſtified for Rent arrear, and not paid, and averred, that he demanded the 
Rent ad domum prædictam; after a Verdict for the Defendant, it was moved in Arreſt of Tudg- 
ment, if his Plea was ill, becauſe it did not appear in what Part of the Houſe he demanded the 
Rent, and it might be in the Chambers excepted. Sed per Curiam, the | Defendant having 
ſet forth the Demand to be made apud demu” prædictam, it ſhall be intended, that Part of the 
Houſe which was leaſed. 2 Roll. Rep. 42. Dorrell verſus Truſſell. | | = 
14. Covenant to ſtand ſeiſed to the Uſe of himſelf and Wife, for Life, and after to his Son 
and Heir, excepting the Timber-Trees, which his Wife ſhould have Power to lop ; the Heir 
cut down Oakes, &c. and the Wife brought her Action, and had judgment; upon which it was 
objected, that the Exception of the Trees coming after the Limitation of the Uſes was void; 
but it was adjudged well enough to ſhew his Intent, that they ſhould not be annexed to the E- 
ſtate for Life. Cro. Car. 306. Tremaile verſus Reeves. 1 | 
15. Leſſee for Life, without Impeachment of Waſte, and with Power to make Leaſes for three 
Lives, made ſuch a Leaſe, excepting the Trees, and adjudged good; and that if he aſſign over all 
his Eſtate, without ſuch Exception, yet he might cut down the Trces during the Leaſe for 
Lives. Poph. 194. Sacheverell verſus Dale. | 
16. In Treſpaſs, &c. for breaking bis Cloſe, putting in his Cattle, and cutting the Branches 
of his Trees there growing; the Defendant as to putting in his Cattle, juſtified under a Cu- 
ſtom, Cc. and as to the Cutting the Boughs, he pieaded, that he made a Leaſe to the Plaintiff, 
c. exceptis arboribus Manerii & Boſcis, and ſo juſtifies the Cutting; the Plaintiff replied, and 
confeſſed the Exception, but ſaid, that in the Leaſe, the Defendant covenanted and granted, that 
liberum foret to the Plaintiff to cut and take the Loppings of the Trees; and upon Demurrer to 
this Replication, the better Opinion was, that an Action of Treſpaſs would not lie againft 
the Defendant, but an Action on the Caſe for cutting the Boughs, becauſe by this Exception 
the Plaintiff had no Property in the Trees, but only an Intereſt to cut the Boughs. Palm. 211. 
Winite verſus Sawyer. | 
17. Caſe, &c. in which the Plaintiff declared upon a Leaſe of a Houſe to the Defen- 
dant for ſeven Years, &c. and that he fo negligently kept his Fire, that the Houſe was burn'd; 
the Defendant pleaded, Non dimifit modo & forma; upon which they were at Iſſue, and 
the Jury found, that the Plaintiff did leaſe the Houſe to the Defendant for ſeven Years, 
Except the Houſe called the New Houſe, for the Uſe of the Plaintiff and his Father, if he or 
they will dwell therein, and not to be let to any other Perſon, and at all other Times to the 
Uſe of the Defendant, and his Aſſign ; they find a Fire happened in the New Houſe, then in 
the Poſſeſſion of the Defendant, by which it was burnt down; and if this was a Demiſe 
modo & forma, then they find for the Plaintiff, Et per Curiam, tis not a Demiſe modo G 
forma, for tis only a Leaſe at Will to the Defendant, and not for ſeven Years; becauſe it 
was at the Will of the Plaintiff, when, and how long the Defendant ſhould enjoy it, and that 
was to be when he and his Father did not think fit to dwell in it; ſo that this New Houſe 
is abſolutely excepted out of the Demiſe, and 'tis an Exception not qualified by the ſubſequent 


Words. 4 Mod. 11. Cudlip verſus Rundall. 


Exchange. 


See Eſtate at Sufferance. (A) 1. 


6, N Exchanges, the Eſtates of both Parties may not be alike in Value, but they . muſt 
4 in Title; as if one hath an Eſtate in Fee, the other muſt have the like Eſtate; and 
therefore, if an Exchange is between Tenant for Life, and Tenant in Tail, after Poſ- 7 
ſibility of Iſſue Extinct, the Exchange is good, becauſe their Eſtates are equal. 11 
Rep. 80. in Lewes Bowles's Caſe. Moor 66 5. S. P. | | GW - 
2. In every lawful Exchange of Land, the Word Exchange is neceſſary, and it imports ? 
in itſelf a Condition and a W. ; 


arranty, which is a Special Warranty in Reſpe& of the mutual 


Conſideration of the Lands exchanged; but none ſhall vouch by Force of ſuch Warranty, but 
the Exchangers and their Heirs, and no Lands ſhall be recovered upon ſuch Voucher in Value, 


but the Lands only which were given in Exchange. | 


4 


, \ 


«mats 
. 
ar IT wi 


Exchequer. Exchequer-Court. 


3. If B. E. 2. five Acres of Land in Exchange to . S. for five other Acres, and afterwards x 


- TY a 


IJ. S. is evicted of one Acre, in this Caſe all the Exchange is defeated, and . S. may enter on 
his own again. 4 Rep. 121. Buſtard's Caſe. Cro. Eliz. 903. S. C. Telv. 8. S. C. Moor 665. S. C. 
By the Name of Boulton verſus Buſt ard. | 

4. Husband and Wife ſeiſed of Lands in oy” of the Wife, made an Exchange for other Lands; 
which Exchange was executed by Deed; and afterwards the Husband and Wife ſeiſed of the 
Land in Exchange, as aforeſaid, aliened the fame by Fine; adjudged, that the Wife, if ſhe ſar- 
vive, the Husband may enter into her own Lands, notwithſtanding the Exchange and the Fine. 
28 Eliz.. 1 Leon. 285. 4 


Exchequer. — IM 


(A) 


Ummons of the Pipe iſſued againſt the Defendant to levy 500 1. on 4 Super ſet upon him Hardres 
by one Jones, Treaſurer of certain Sums of Money in the Time of the Protector; 594+ Sf! 
the Defendant moved for Superſedeas, becauſe this being an Execution both againſt 
Body and Goods, he cannot otherwiſe plead in Diſcharge of it ; and Hale Ch. Baron, 

and the Court held, that this Summons ought not to iſſue, but for a Debt due to the King, ſta- 

ted or determined, or for a Debt on Record; therefore where 2 Collector in Chief charges his 

Sub-colle&or, &c. a Summons of the Pipe ſhall not Iſſue, but a Scire facias or Diſtringas ad com- 

putandum, to which the Defendant may plead. Hardr. 322. Mildmay's Caſe. 


Erchequer-Court. 


(A) 


T hath been a Queſtion, whether the King could grant a Freehold, but under the 
Great Seal; but adjudged, that he may, under the Seal of the Exchequer, being 


of Lands uſually leaſed for Life, and reſerving the antient Rent. Cro. Car. 369. Kemp 
verſus Bernard. | 
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Extommunitation. 


What it is, and Caſes concerning Ex- | Where tis a good Plea, and where 
communication. (A) not. (B) | 
Of the Certificate of the Ordinary. (C) 


* * ä 
ä 


(A) 
Mhat it is, and Caſes concerning Excommunication. 


I. HIS is a Sentence in the Spiritual Court, by which the Party is diſabled to bring 
any Action in the Temporal Courts; and if he remain ſo forty Days, then the Bi- 
ſhop may certify the Excommunication to thoſe Courts, upon which a Capias Ex- 
communicatum may be iſſued, which is a Writ directed to the Sheriff to take and 

impriſon the Perſon, where he is to remain till he is abſoſved from the Contempt; and then the 

Biſhop likewiſe certifying the ſame, another Writ de excommunicato deliberando ſhall go to the She- 

riff to diſcharge him. See Stat. 5 Eliz. cap. 23. 


2. The Statute 5 Ed. 6. inflicts a Puniſhment for Drawing a Weapon in a Church- yard, (viz.) 


Loſs of one Ear, and Excommunication ipſo facto; a Man was excommunicated for this Offence ; 


adjudged, that the corporal Puniſhment ſhall not be inflicted, without Conviction or Outlary. 
Dyer 275. Foreman's Caſe; for ſuch an Excommunication mult be pleaded ſub pede figili ; and tho 
tis ſaid ipſo facto, yet it mult be intended upon Conviction and Sentence declaratory. Cro. Eliz. 
919. Senham verſus Trundle. Hetley 86. Viner verſus Eaton. S. P. 

3. The Wife was excommunicated for Adultery, and upon a Capias Excommunicat, the Offi- 
cer, with a Conſtable, broke open the Houſe in the Night, where ſhe was, and took her; adjudg- 
ed; that this was not juſtifiable, for the Spiritual Court hath no Power to meddle with the Body 
of any Perſon whatſoever, or to ſend Proceſs to take them; for if a Perſon who is excommunica- 
ted ſtand in Contempt forty Days, they ought to certify it into the Chancery, and from thence tis 
ſent into B. R. and-ſo the Proceſs of Excom capiend” iſſues, | Cro. Eliz. 741. Smith verſus Smith. 

4. This being for a Contempt oß the Spiritual Court, is pardoned by a General Pardon “ Cod- 
rington verſus Redman. Cro. Car. 199. tho' it was a Doubt in Richardſon's Caſe, if the Party could 
be pardoned without Abſolution. 2 Cro. 212. See 8 Rep. 68. Trollop's Caſe. 

5. Excommunication muſt be in the Dioceſe where the Party dwelleth, and a Biſhop. of one 
Dioceſe cannot excommunicate a Man in another Dioceſe. Godb. 191. Frances verſus Powell. 

6. If a Man is excommunicated for an Offence which is pardoned by a General Pardon, and 
this being ſhewed to the Biſhop, and he refuſes to abſolve him, an Action on the Caſe lieth a- 
gainſt him. 12 Rep. 76. HEE | | „ 

7. One was taken upon an Excommunicato capiendo, and the Queſtion was upon the Statute 
5 Eliz. cap. 23. whether he was bailable, or not; adjudged, that he might by the Court of 
King's Bench, but not by the Sheriff, or Juſtices of Peace. 1 Bulft. 122. Keyſer's Caſe. 

8. The Defendant was taken upon a Capias Excommunicatum, and becauſe it was not mentioned 
in the Significavit, that he lived in that Dioceſe at the Time of the Excommunication; it was 
adjudged to be incertain, and the Party was diſcharged. Moor 467. Beamont's Caſe. 

9. Martha Powell ſued Harman in the Spiritual Court, upon a Contract to marry her, and ſhe 
obtained a Sentence, but he refuſing to marry her, was excommunicated ; then he appeals to the 
Delegates, and the Cauſe being remanded by them to the firſt Court, in which the Sentence was 
given, they gave another Sentence, as before; and he was again excommunicated for not obeying 
this ſecond Sentence; thereupon he appealed to the Audience, and there he was abſolved ; but be- 
ing taken by an Excommunicato capiendo, upon the firſt Excommunication, he brought a Habeas 
Corpus in B. R. where it was adjudged by the Advice of Civilians, that tho' the Abſolution purged 
the laſt Excommunication, yet the belt ſtood good, becauſe Eccleſia decepta fuit in abſolving him 
from the laſt Excommunication, when the ful was in Force, of which they had no Notice; and 
tho” the firſt Sentence might be ſuſpended by the laſt Appeal, yet that did not ſuſpend the firſt Ex- 
communication. Moor 849. Pouell verſus Harman. | 

10. The Defendant was taken upon the Capias Excom', and the Significavit was, that he was 
excommunicated for not anſwering Articles, and did not ſhew what thoſe Articles were: Per Cu- 
riam, tis not good, and he was bailed. 1 Roll. Rep. 136. Fox's Caſe. 


11. Per Coke Ch. Juſt. where an Excommunication is returned in B. R. tho? it appears, that tis 3 


for none of the nine Cauſes mentioned in the Statute 5 Eliz. yet Proceſs ſhall Iſſue till the Party is 


taken; but if Proceſs be awarded with a Penalty, where tis not for one of the nine Cauſes, yet Y 


the Penalty ſhall not be avoided, without Pleading ; but the Clerks ought not to make any ſuch 
Proceſs, where tis for none of the Cauſes. 1 Roll. Rep. 174. Sterling's Caſe. 
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12. Ferling, beforementioned, was taken upon the Writ de Excommunicato Capiendo, 
and the Cauſe of his Excommunication being certified by the Biſhop, it appeared to the 
Court it was for not permitting T. $. to enjoy a Seat in the Church of C. according to 4 
Sentence of one Newcomb a Commiſſary, authoritate ei aſſignatl. It was objected that it 
was not averred that the Church was within the Archdeaconry, and therefore the Excom- 
munication Coram non judice ; ſed per Cur', the Biſhop may make a Commiſſary within the 
Archdeaconry, or throughout the whole Dioceſe; beſides, when an Excommunication is 
certified by the Biſhop, tis not uſual to certify it to within an Archdeaconry, becauſe the 
Biſhop hath a Juriſdiction throughout the whole Dioceſe. 1 Roll. Rep. 434. Sterling*s 
Caſe. | | 

13. Upon an Habeas Corpns, the Sheriff returned that the Patty was in his Cuſtody,” by 
virtue of an Excommunicato Cap. but he was diſcharged upon a Motion, becauſe the Writ 
was not delivered to the Sheriff as a Record of B. R. as it ought to be by the Statute, 
5 Eliz. for it muſt be ſent from the Chancery thither. Sid. 165. The King verſus 
Colgate, but this ſhould be pleaded. Sid. 285. The King verſus Thewn. 

14. Upon a Motion for a Superſedeas to an Excommunicato Capiendo, upon a Suggeſtion that 
the Party was not excommunicated for any of the Cauſes mentioned in the Statute 
5 Eliz. it was held that the Statute did not take away Excommunications at Common 
Law, but gave the Writ with a greater Penalty, in certain Cafes therein mentioned; 
beſides, -this Matter is not properly in Court, till an Habeas Corpus is granted and returned. 
Sid. 181. | 
15. By the Statute, Edvw.6. tis enacted, that he who ſtrikes in the Church-Yard, is ip/o 
facto excommunicated ; but that ſhall not be intended, till after he is convicted of the 
Offence, and that Conviction is tranſmitted to the Ordinary. 1 Vent. 146. Dier verſus 
Faſt. Dier 275. S. P. Cro. Car. 680. S. P. 

16. In Treſpaſs, the Defendant pleaded that ante quinden Sancti Martini, (the Plaintiff) 
Excommunicatus fuit & adbuc exiſtit & protulit hic in curia literas Teftamentarias Epiſ. Sarum, 
que notum faciunt Univerſis quod ſcrutatis Regiſteriis invenitur contineri quod Excommunicatus 
fuit, &c. pro contumacia in non comparend', &c. In cujus rei teſtimonium pred” Epiſcopus figillum 
appoſui it was objected againſt this Certificate, that it was only a Relation of what 
might be found in the Regiſter; but ruled that their Cauſe was ſometimes to certify 
Excommunications ſub figillo Epiſcopi, and ſometimes per literas Teſtamentarias, as in this 
Caſe. 1 Vent. 222. Fay verſus Bond. 

17. Motion to diſcharge the Patties who were taken upon the Excommunicato Capiendo; 
for that it did not appear by the Significavit, that they dwelt in the Dioceſe of the Biſhop, 
where they were excommunicated, and at that Time; and * Fox's Caſe was cited, who 
was bailed upon the Capias; ſed per Cur, the Parties were remanded; for in Fox's Caſe, 
the Cauſe mentioned in the Significavit, was for not anſwering certain Articles, without 
ſhewing what thoſe Articles were, that it might appear the Court had Juriſdiction of the 
Matter, and therefore he was bailed; and though ic was not for any Cauſe mention- 
ed in the Statute, 5 Eliz. and ſo no Penalties are incurred, yet the Excommunication is 
good ; tis true, there muſt be an Addition, &c. to make the Offender incur the Penalties, 
and they are diſcharged without it, but not the Excommunication. . Jones, 89. Bermond- 
ſey Inhabitants Caſe. 2 | | 

18. By the Statute, * 5 Eliz. tis enacted, that if the Perſon excommunicated hath 
not a ſufficient Addition, according to the Statute of + H. 5. he ſhall not incur the Penal- 
ties: Now the Statnte of Additions requires that the Dwelling-Place of the Perſon ſhall 
be inſerted, which was not done in this Caſe; for the Defendants were excommunicated 
by the Names of A. B. Merchant, B. C. Taylor, and E. F. de Parochia, &c. which laſt 
Addition of the Pariſh, relates only to him laſt mentioned; ſed per curiam, in Informa- 
tions for Riots, the Word Pariſh goes to all preceding, and the Penalties being now 
incurred, there is no Remedy. 3 Mod. 42. The King verſus Barnes. 

19. By the ſame Statures'tis enacted, that if tis not contained in the $7gn;fcavit, that 
the Excommunication proceeds from ſome Cauſe of Contempt, or for Hereſy, for refu- 
ſing to have his Child baptized, or to receive the Sacrament, or to come to divine Ser- 
vice, or for Errors in Matters of Religion, or Doctrine, or for Incontinence, Uſury, 
Simony, Perjury in the Eccleſiaſtical Court, or for Idolatry, he ſhould not incur the 
Penalties in the Act; Serjeant Hampſon was excommunicated for not paying Alimony ; 
and upon a Motion that he might be diſcharged, becauſe none of thoſe Cauſes were con- 
tained in the Significavit, per curiam, he may be diſcharged of the Penalties, bur not of the 
Excommunication. 3 Mod. 89. Serj. Hampſon's Caſe. | 

20. The Defendant being taken upon an Excommunicato Capiendo, was diſcharged, be- 
cauſe the Writ was not delivered into B. R. and enrolled there, as required by Statute, 
5 Eliz. x Vent. 309, 338, S. P. | WELL 

21. Debt upon Bond, the Defendant craved Oyer of the Condition, which was, that 
whereas he was excommunicated for not coming to Church, at his Inſtance, and Requeſt, 
was abſolved by the Plaintiff; if . he ſnould obey all the lawful Commands of 
Os a 5 . the 
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the Church, then the Obligation ſhould be void; the Defendant ſuppoſing this Condition 
to be againſt Law, demurred to the Declaration, and Hale Chief Fuſticè inclined that it 
*N was * void; for when a Man is excommunicated, there is a Writ de cautione admittenda ; 
7 - eg and ſometimes they take an Oath of the Perſon, parere mandatis Ecclefie in licitis & hone- 
„n che Rol. His, which is called, Cautio juratoris, and ſometimes Cantio pignoratitia is given. 1 Vent. 
Mod. 166. Biſhop of Exeter verſus Starr. Raym. 225. & C. 1 Lev. 36. S. P. See 1 Bulſt. 122. 
Caſes, 71. but never a Bond to a Biſhop, See Mod. Caſes 71. Biſhop of Durham verſus Ladler. 
232. The Return of an Habeas Corpus was, that Fowler was taken and in Cuſtody upon 
a Writ Excommunicato capiendo, reciting the Cauſe to be pro quibuſdam cauſis ſuliſtractionis 
decimarum, ſiue aliorum jurium Ecclefiaſticorum ; adjudged upon a Motion that this Return 
was incertain, becauſe thoſe Alia jura might be ſuch Matters which are not within the 
Juriſdiction of the Spiritual Court; tis true, at Common Law the Writ was always 
general pro cantumacia, without mentioning any ſpecial Cauſe, and it was returnable in 
Chancery, and founded on a Significavit, or Certificate of the Biſhop, in which the Cauſe 
was ſet forth; and if that was inſufficient, the Party could not be diſcharged but by a 
Superſedeas in Chancery; but now the Cauſe muſt be ſet forth in the Excommunicato 
capiendo it ſelf, * becauſe by the Statute 5 Eliz. the Writ muſt be returnable in B. R. 
which ſhews that the Court muſt be proper Judges of the Cauſe ; now before this Statute 
there were no Diſcharges in B. R. on an Excommunicato capiendo, unleſs the Party was 
excommunicated pending a Prohibition ; but now B. R. may quaſh the Writ, or award a 
Super ſedeas, for the Party cannot reſort to the Chancery for it, becauſe the Writ being 
returnable in B. R. that Court are Judges of the Cauſe. Accordingly this Writ was quaſh- 
ed, and the Party diſcharged. 1 Salk. 293. The King verſus Fowler. 

23. In an Excommunicato capiendo, the Recital of the Significavit was, that the Party 
was excommunicated for not paying Coſts in a certain Buſineſs puerorum Educationis ſive 
inſtructionis, without any Licenſe in that Part firſt had and obtained; this was quaſhed for 
the Incertainty, becauſe it might be in teaching Youth to dance, or fence, as well as in 
Learning. 1 Salk. 294. The Queen verſus Hill. 

24. The Defendant was taken upon an Excommunicato capiendo, pro quadam cauſa jacti- 
tationis maritagii, and this Capias being with a Penalty, and the Defendant brought up by 
Habeas Corpus, it was objected againſt the Writ, that this being none of the nine Cauſes 
mentioned in the Statute 5 Eliz. cap. 23. there ought not to be a Penalty in the Writ, 
beſides the Defendant had no Addition; adjudged that for any of the nine Cauſes there 
muſt be a Capias with a Penalty, and an Addition in the Writ ; but if *tis for any other 
Cauſe, then there needs no Addition ; and though the Capias was with a Penalty, yet 
the Court would not diſcharge the Party, but the Penalty only. 1 Salk. 294. The Queer 
verſus Sangway. Farr. 82. S. C. | 

25. 'The Defendant being taken upon the Capias, and in Newgate, moved for an Habeas 
Corpus, and had it; and being brought into Court, it appeared that he was brought up 
before the Return of the Writ, whereupon the Court reſolved, that he ſhould not be 
allowed to plead, or move to quaſh the Writ before it was returnable ; that though the 
Writ recites the Significavit, which is in Chancery, yet that Writ is enrolled in B. R. before 
it goes to the Sheriff; which Enrolment is to inform the Court, that at the Return of the 
Capias they may award farther Proceſs; that if by the Recital of the Significavit, it 
appears that there was no Cauſe for the Capias, B. R. may quaſh it, but the Chancery 
cannot, though the Significavit is there. 1 Salk. 294. The Queen verſus Biſhop of St. 


David's. 


n In 


(B) 
Mhere tis a good Plea, and where not. 


Enqueſt ought. not to be taken, becauſe after the laſt Continuance, and before 
Iſſue joined, the Plaintiff was excommunicated, of which he produced the Biſhop of 
Landafs Certificate; but it did not ſhew when, or by what Biſhop he was excommunica- 
"red, for it might be before the laſt Continuance, and then tis no good Plea ; neither is it 
averred, that the Plaintiff and the Party excommunicated are one and the ſame Perſon ; 
and for theſe Reaſons, the Plea was adjudged ill. 2 Cro. 82. Baker verſus Gough. Moor 
775. S. C. by the Name of Lord Abergavenny verſus Edwards. 1 
2. In Aſſault and Battery, the Defendant pleaded that the Plantiff was excommunicated 
under the Seal of the Chancellor of Oxford, ſetting forth that the Court there was a 
Spiritual Curt, and that Time out of Mind, they have excommunicated Defendants, for 
not appearing to an Action of Debt brought in that Court; and that they had Power 
Time out of Mind, to hold Pleas in Debt, and then plead 03 0 their Privi- 
leges by the Statute, 13 Eliz. &c. and upon Demurrer to this Plea, it was objected, that 


it was a repugnant Preſcription, to give the Spiritual Court Liberty to Cenſure in a 
| 4 Me ; temporal 


I. T HE Parties being at Iſſue, and the Jury at Bar, the Defendant pleaded that the 
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Statute, and ſo refuſed to ſerve it; wa per curiam, Sir 


becauſe tis directed Omnibus Clericis &c. 


— 


1 pm. 
a iS. Mie. 6 
— — — 2 
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Excommunication. 


— 


* 


temporal Cauſe, and ſo it was adjudged, let the Excommunication be either major or 
minor, the one being de Communiene, the other from the Company fidelium. 2 Roll. Rep. 
487. Anderſon verſus Cuthbert. 1nd a 


1 


3. Sentence was given againſt the Defendant in the Chancellor's Court, at Oxford, Cro. Car. 
upon which he was excommunicated, and afterwards he came into B. R. and pleaded that 196. 


there was no Addition in the Significavit according to the Statute, 5 Eliz. and fo he prayed 
to be diſcharged ; ſed per curiam, by this Means the Penalties mentioned in the Statute are 
diſcharged, but not the Excommunication, nor Commitment thereon. . Jones 286. 
Hughes verſus Bendy. he 5 
In Debt for Rent by three Plaintiffs, as Executors, Sc. The Defendant-pleaded, in 

Abatement, that one of the Plaintiffs is a popiſh Recuſant convict, and therefore quaſi 
excommunicated by the Statute 3 Fac. 1. and upon a Demurrer, it was adjudged, that 
this ought not to have been pleaded in Abatement, by petit judicium de Brevi ; but it 
ought to be //penderi nor debet, becauſe the Writ is not abated, but only ſuſpended. 
3 Lev. 208. Lord Sturton & a? verſus Pierpoint. | | 
FJ. Debt upon Bond, the Defendant pleaded in Abatement, that the Plaintiff was Ex- 
communicated for not paying Alimony, and ſets forth the Capias Excom. Er hoc paratus eſt 
verificare unde petit judicium, &c. and averred the Identity of the Perſon ; and upon 
Demurrer, it was adjudged an ill Plea, becauſe the Defendant did not ſet forth any Cer- 
tificate of the Excommunication from the Judges Delegates ; he ought to have ſet forth 
the Certificate under Seal witneſſing the Excommunication, and then pray Judgment, / 
reſpondere debeat. 1 Lntw. Rep. 17. Bradley verſus Gun. | 

6. In an Information, the Caſe upon a ſpecial Verdi& was, that Sir John Read was 
divorced a menſa & thoro, and for not paying of Alimony, he was excommunicated 


afterwards by the Statute, 25 Car. 2. it was enacted, That every Perſon in Office ſhall take 


the Oaths of Allegiance and Supremacy, amd receive the Sacrament, &c. otherwiſe ſhall be 
incapable to execute the Office, &c. Sir Fohn Read was made High Sheriff of Hartfordſbire, 
and being under the Sentence of Excommunication, and by Conſequence not to be 


admitted to the Sacrament, he thought himſelf diſcharged of the Office of Sheriff by this 


Jom Read is puniſhable for not 
removing the * Diſability, it being in his Power to get himſelf abſolved from the Excom- 


munication. 2 Mod. 300. Atorney General verſus Sir ohm Read. 


Df the Certificate of the Ozdinary, 


; 7T HE Defendant in a Writ of Error, pleaded that the Plaintiff was excommunica- 


ted, and ſhewed the Certificate thereof by the Official of Durham, directed Uni- 


verſis Clericis & literatis per totum Diæceſim Dunelm” ; reſolved, that the Official cannot 


certify an Excommunication, becauſe the Court cannot write to him, 


bur to the Biſhop, 
who is the proper Officer to abſolve the Party ; 


beſides the Certificate it ſelf is not good, 
Duneim, when, it ſhould be to the King's Courts. 
8 Rep. 68. Trollop's Caſe. | | | 


SF2 Execution, 


2 Vent. 
273» 


* See the 
King ver. 
Larwavod. 
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Execution, 


By Capias ad Satisfaciendum. (A) 1 Againſt the Heirs of the Debtor, and 
By Elegit. See Title Elegit. ( againſt thoſe who have Re ver ſions and | oy 
By Extendi facias & Liberate. (C Remainders. (G) = 
By 50 eri facias, and Levari facias. rey on Statutes and Recognizan- 
D ces. (H | N A 

y Habere facias poſſe ſſſonem & ſeiſi- Of Superſedeat, and Diſcharges. (I) AF 

nam. (E 1  tof thoſe who die before Execution, or 


By Scire Facias, and other Actions, | die, or eſcape in Execution. (K) ' 
againſt Principal and the Bail. (F) Of Sales made after Judgment, and be- 
| | fore Execution. (L | 


. hs 8 4 * 
. - . q Ps 
4 n FY _—_ 4. 2 — 7 * - 
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(A) | I 
By Capias ad Satisfaciendum. See poſtea (F) per totum. = 


N Agent of the Plaintiff and the Sheriff arreſted a Man withont a Writ, and f ö 


Is 
he being in Cuſtody, they got a Ca. ſa. againſt him upon a Judgment in Debt, 
and - arreſted him —.— his _ to the Court, he . in F 
Execution, , but the Agent and the Sheriff were fined for the Miſdemeanor. - 
M. 8. Eliz. Dyer 243. | j 
2. A Ca. ſa. will lie againſt a Man who is outlawed for Felony, and he may be taken in : 
Execution at the Suit of a common Perſon. Owen 69. Truſſell's Caſe. \ 
3. Judgment was had againſt two who were bound to pay the Debt, one of them was 
taken upon a Ca. ſa. and committed, and the Creditor brought a Fj. fa. againſt the Goods of t 
the other; but adjudged, that it did not lie; he might have a Capias againſt both, but If 
* againſt one, and a Fi. fa. againſt the other. Godb. 208. Roſſiter verſus Welch. Poſtea c 
„ 5 t 
4. A Judgment-Creditor could not take the Body of his Debtor, or his Lands in Execu- EY 
tion at common Law ; his only Remedy was by Fi. fa. or Levari facias, by which Writs 
his Goods and Chattels, and the Profits of his Lands, only were affected; afterwards a d 
Capias ad Satisfaciendum was given by the Statute, 25 Bdw. 3. cap. 17. and an Elegit by t. 
the Statute, Heftm. 2. cap: x8. which was the firſt Act which ſubjected Land to Execu? a 
tion, and that only of a Moiety ; and if thoſe Writs of F. fa. or Levari facias, were not fi 
proſecuted. within a Year after Judgment, the Party had no Remedy at common Law, b 
but by an Action of Debt on the Judgment. 3 Rep. 11. Sir William Herbert's Caſe. 2 
F. Where a Man is taken upon a Ca. ſa. the Execution is good, though the Writ is not ti 
returned; and fo in all Writs of Execution, where either Goods, or Lands are to be n 
taken, except in Elegit, and that muſt be returned, becauſe the Court may judge of the 


Sufficience of the Inquiſition. Fulwood's Caſe, 4 Rep. 64. Hoe's Caſe. 5 Rep. 89. S. P. 1 
Cro. Eliz. Mount's Caſe. S. P. 2 Leon. 219. Penruddock verſus Newman 49. 1 


Cro.Elizz 6, A Man was outlawed upon a Judgment in Debt, and on a Writ of Error 2 a ar 
'— the Judgment was affirmed ; a Capias utlegatum awarded within the Year, and the Defen- ar 
dant was taken, and eſcaped before the Return of the Writ ; adjudged, that at common W. 
Law, if a Man was outlawed after a Judgment in Debt, the Plaintiff was at the End of be 
his Suit; for he could have no other Proceſs after that perſonally ; for he could not have on 
a Sci. fa. or any other Execution upon that Judgment, but was put to his new Original; 17 
and though a Ca. ſa. did not lie, before the Statute 25 Ed. 3. in Debt, yet if the Party 
aa. a taken upon a Cap. utlegatum, which is at the King's Suit, he ſhall be in Execution at 
y * the * Suit of the Party if he wonld; adjudged alſo, that if Judgment be affirmed in a 
e Writ of Error, the Plaintiff may have a Ca. ſa. or Fi. fa. within the Year, and ſhall not be 
put to bring a Sci. Fa. 5 Rep. 88. Garnon's Caſe. Moor 566. S. C. By the Name of Layton 
verſus Garnon. Moor 598. Weſt verſus Blackbead, &. P. 4 
j. Upon a Ca. /a. delivered to the Sheriff of Middleſex, he made a Precept to the Bailiff . J. 
of the Dutchy of Savoy, to take the Debtor, ad reſpondendum the Plaintiff, when it ſhould | 
have been ad ſatisfaciendum, the Bailiff of the Dutchy returned the Precept executed, 13 
and the Sheriff returned a Cepi Corpus 22 exigentiam brevis; now though 4 
the Sheriff had by this Means charged himſelf to the Plaintiff, ſo as he might demand Cu 


Execution againſt him; yet becauſe the Defendant was never taken in Execution, the 
Court awarded a new Proceſs of Execution againſt him. Tel. 52. Hood verſus Holborn. 
| | | 8. Judgment 


** 


— See and 


Execution. > 4.8 


— 


8. Jud ent a inſt the Defendant in C. B. and after the Tear a Ca. ſa. was awarded, 


whereas there — to have been a Sci. fa. and the Detendant being taken upon the Ca. ſa. d, 


Palm. 


he brought a Writ of Error in the King's Bench, and the Execution was reverſed, and the _ 


Defendant diſcharged ; afterwards the Plaintiff ſued out an Alias Ca. ſa. without a Sci. fa. 
and the Sheriff returned Cepi, and thereupon the Defendant moved to be diſcharged, 
becauſe he being once in Execution, and let at large, ſhall not be in Execution again; but 
adjudged, that being in Execution as aforeſaid, and diſcharged for Error, in adjudicatione 
Executionis, he may be in Execution again. Latch. 192. Wiſeman verſus Fiſh. | 

9. Two were bound in a. Bond, and in Action of Debt brought againſt them, the 
Plaintiff had Judgment, and took out a Ca. ſa. againſt one, and a Fi. fa. againſt the other; 
adjudged, that theſe Writs are not well awarded; but if a H. fa. be ſerved for Part, a 
a Capias may be awarded for the Reſidue, but not where a E fa. is executed for all; for 
the Plaintiff ſhall have but one Execution with Satisfaction againſt both the Defendants. 
Winch. 113. Holt verſus Holt. 


(B) 
By Elegit. Sve Title Elegit. 


37. 


1. gg wary by Elegit ought to be made by Inquiſition, and if a Term for Years be 


recited in the Inquiſition, and *tis miſtaken in the Commencement of it and ſold, 

the Sale is void, becauſe the Sheriff cannot ſell any Thing but what is appraiſed by the 

Jurors, and there was no ſuch Term as they appraiſed. 4 Rep. 74. Palmer's Caſe. Golds. 
172. S. C. Cro. Eliz. 584. S. C. 

2. The Lands were delivered by the Sheriff in Execution upon an Elegit, and after- 


3 | ; wards the Creditor ſuggeſted that the Debtor had more Lands, and moved for a new 


Writ of Elegit; but adjudged, that he having accepted the Lands upon the firſt Elegit, 
e cannot afterwards have a new one; tis true, if at the Return of the Writ he had not 
n the Lands, but waved it, he might have a new Elegit. Cro. Eliz. 310. Hanger 
verſus Fry. | 
$. Before the Stat. Weſtm. 2. cap. 18.” the Land of the Creditor was not ſubje& to Execu- 
tion for a Debt, even upon a Judgment, and by that Statute a Moiety only is made 
liable; but by the Stat. 13 Ed. 1. de mercatoribus, and 27 Ed. 3. * = 9. and 23 H. 8. 
cap. 6. in Statutes Staple and Merchant, all the Lands of the Cogniſor which he had at 
the Day of the Acknowledgment thereof ſhall be extended. 3 Rep. 11. In Sir William 
Herbert's Caſe. | ; 
4. A Recognizance was acknowledged to the Chamberlain of London, &c. and another 
do B. G. who ſued out Execution by Liberate, and had the Lands delivered to him, but 
the Liberate was not returned; afterwards the Chamberlain ſues forth an Elegit, and had 
2 Moiety delivered to him; adjudged, that this Execution by Elegit was good, without 
ſuing a Sci. fa. againſt B. G. the laſt Cogniſee, though he was in by Matter of Record, 
becauſe the Liberate was never returned ; adjudged likewiſe, that the Execution by Libe- 
rate was good, though it was never returned; and fo *tis in all other Writs of Execu- 
tion where Land is to be delivered, Siſin had, or Goods to be ſold, though the Writs are 
not returned; but in the Caſe of an Elegit where an Inquiſition is to be taken, there it 


ought to be returned, that the Court mo, judge of the Sufficiency of the Inquiſition. | 


4 Rep. 64. Fulwood's Caſe. 5 Rep. 89. Hoc's Cale. F. P. 

5. Two were jointly and ſeverally bound in a Bond, there was Judgment againſt both, 
and the Creditor took out an Elegit, and had the Lands of one of them in Execution, 
and afterwards he took the Body of the other upon a Ca. /a. adjudged, that a Ca. /7. 


7 3 | would not lie after an Elegit, unleſs the Sheriff returneth that the Party hath no Lands; 


JF becauſe an Elegit is in its ſelf a ſatisfactory Execution, and a Man ſhall never have but 
one Execution with SatisfafFion. 2 Bulſt. 79. Cowley verſus Lydcot. Godb. 257. S. C. 1 Leon. 
176. Palmer verſus Knowles, S. P. Audita querela. (B) 4. antea (A) 3. S. P. 


(Cc) 
Ok Extendi facias, and Liberate. 


X 2-T FPON an Extend; ſucias on a Statute-Staple, the Sheriff extended the Lands, 
1 and ſold the Goods, and returned the Extent, then upon a Prerogative Writ, he 
was commanded to levy a Debt due to the King, which he did, becauſe neither the 
Lands, nor Goods were delivered to the Cogniſee upon a Liberate, for till then he hath 


no. Property; yet it was made a res whether upon the Extent they are not in the 


I Cuſtody of the Law, for the Benefit of the Cogniſor, and by Conſequence exempted 
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Execution. 


gives the Elegit, provideth, that the Sheriff Liberet ei omnia Catalla, &c. & medietatem 


Judgment to B. B. but notwithſtanding ſuch Aſſignment, an Extent iſſued in the King's 


from all other Executions. Dyer 67, 69. Kring ſellou's Caſe. Go. Eliz. 266. Ihe C,ů 
verſus Hall. S. P. Dyer 98. Milton verſus Edrington. S. P. 4 Leon. 10. Curſon's Caſe. &. P. 
2. Nothing ſhall be extended but what may be aſſigned over, and therefore an Office 
of Truſt canoe be extended, becauſe tis not aſſignable. Dyer 7. 281; 
3. Every Extent ought to be by Inquiſition and Verdict; for the Stat. Veſem. 2, which 


terre, quouſq; debitum fuerit liberatum per rationabile pretium. Dyer 100. | 

E Lands of a Bankrupt were extended, but before the Libcrate, the Com- 
miſſioners ſold them to the Creditors ; adjudged, that the Sale was not good ; for though 
the Cogniſee had no abſolute Property in them by the Extent, nor until they are actually 
delivered to him by the Liberate, yet by the very Extent. they are in cuſtodia Legis, for 
his Benefit. Cro. Car. 106. Audley verſus Halſey. | 
5. An Extent iſſued out of the Exchequer to levy a Debt due to the Queen, and it 
was found by Inquiſition that the Debtor was poſſeſſed of a Leaſe for the Term, qnornn- 
dum annorum adhuc ventur', and becauſe the Certainty of the Term was not found, the 
Court held the Inquiſition void, and a new Commiſſion was awarded. 2 Leon. 121. Ruſh;- 
ton's Caſe. Dyer 4. S. C. | 

6. Leſſee for Years rendring Rent, an Extendi facias was awarded to the Sheriff to 
ſeize Lands; after which, and before the Liberate awarded, the Rent became due; ad- 
judged, that until the Liberate awarded and returned, the Leſſee ſtill remained 'Tenant to 
the Leſſor. Cro. Eliz. 46. Pain's Caſe. 

7. An Extent was ſued upon a Statute-Merchant, and the Sheriff put the Cogniſee in 
Poſſeſſion of Part, and left the Conuſor in Poſſeſſion of the Reſt; afterwards the Conu- 


ſee, in order to have the Poſſeſſion of the whole, charged the Sheriff to make a Return 4 . 


of his Writ, and thereupon it was entered on the Roll, quod Vicecomes nibil fecit nec miſit 
breve; and then an Alias extendi facias iſſued to the new Sheriff, who returned that a 


Writ of Extent came to the old Sheriff, and that he extended the Lands, wherefore he a 


could not extend them upon an Alias; adjudged to be an ill Return, becauſe it appeared 
on Record that no Execution was done. 2 Leon. 13. Colfield's verſus Haſtings. 
8. If Lands be once extended, and delivered by a Liberate, though the Party ſhould 


be aſterwards evicted, he ſhall never have a Re-extent. 2 Cyo. 693. Clerke verſus 3 


Andrews. x 


9. Tenant in Tail entered into a R izance to B. G. who made his Wife Execu- 


trix and died; ſhe proved the Will, and ſued out an Extent, but before the Return of 
the Writ ſhe died, and Adminiſtration de bonis non, &c. was granted to R. L. the Sheriff 
proceeded to take an Inquiſition, though the Executrix was dead, and afterward delivered 


the Lands to the Adminiſtrator de bonis non, &c. to have and to hold according to the 


Extent ; adjudged, that this Extent, and Liberate were both void; for the Extent was to 
appriſe, and ſeize the Lands into the King's Hands, ut eas liberari faciamus to the Exe- 
cutrix, and ſhe dying before that could be done, the Inquiſition taken afterwards is void; 
but if it was good, the Liberate is not well executed, to deliver the Lands to the Admi- 
niſtrator de bonis non, becauſe the Extent being ſued out by the Executrix, and the dying 
inteſtate, the Adminiſtrator de honis non comes in Paramount to her, and muſt claim 


1 * g 


immediately under the Teſtator, and ſo can never have a Liberate upon the Extent 


ſued by the Executrix, but muſt begin de novo. 1 Cro. 325. Cleeve verſus Veer. 
10. Debt for Rent, the Defendant pleaded that the Land was extended by a Stranger 


upon a Statute acknowledged by the Leſſor, before the Leaſe made to the Defendant, 


but did not ſhew that a Liberate was executed after the Rent was due; and upon De- 
murrer to the Plea, for that Reaſon it was adjudged ill. Hob. 82. Grubham verſus 
Thornborough. 4 22 BY 

11. A Creditor recovered: four 'Thouſand Pounds in an Action on the Caſe, and was 
afterwards outlawed in a perſonal Action and died, the King reciting the Outlary, and 
the Death of the Party, granted all his Goods to M. R. who aſſigned the ſaid Debt and 
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Name, to extend all the Lands which the Debtor had at the Time of the Judgment for 
four Thouſand Pounds given againſt him, and the Lands in the Poſſeſſion of his Tenant 
which he purchaſed afterwards; adjudged, that the Debt, which was forfeited to the | 
King by the Outlary of the Creditor, was well granted, and that the Patentee may levy 
it in the King's Name, though there may be no Words in the Patent for that Purpoſe, 
and that the Aſſignment of this Debt was void, becauſe tis not aſſignable by Law. Trin. 
s Fac. 2 Cro. 178. The King verſus Twyne. | | : 

12. Debt againſt an Adminiſtrator upon a Bond of three Hundred Pounds by the In- 
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| teſtate, the Defendant pleaded in Bar, that the Inteſtate, Ec. entered into a Recogni- 
zance of ſix Hundred Pounds to E. O. &c. for a juſt Debt not paid, and fo pleads plen? 


adminiſtravit, except Goods to the Value of twelve Pence, and that he had not Aſſet: 
ultra, the Plaintiff replied, that a Ca. /a. iſſued out to take the Body of the n 1 
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- x Caſe. 91. Cro. Eliz. 908. & C 
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Execution. 
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and that the Sheriff returned that he was dead, and thereupon an Extent was ſued againſt 
his Lands; and upon an Inquiſition taken, the Sheriff returned Houſes 'and Lands to 
ſuch an yearly Value, and thereupon a Liberate iſſued to deliver the ſaid Lands to E. O. 
the Cogniſee, and the Sheriff returned that he delivered them accordingly, &c. and that 
the Cogniſee was ſeized thereof, until her Debt ſhould be ſatisfied ; and upon a Demurrer 
to this Replication the Plaintiff had Judgment, becauſe where Lands are delivered in an 
Extent, tis a full Satisfaction of the Debt for which they are extended, and *tis as if the 
Cogniſee had taken a Leaſe thereof for Years, till the Debt ſhould be ſatisfied, and he 
ſhall never afterwards take out a new Execution; ſo that this Recognizance is no longer 
a Charge upon the Eſtate of the Inteſtate, becauſe the Cogniſee having accepted the 
Lands upon the Liberate, the Law preſumes the Debt is ſatisfied. 1 Lurw. 429. Tong verſus 
Fobnſon. 2 Cro. 338. F. P. Sid. 356. S. P. 3 Lev. 369. S. P. 

13. A Man being ſeized of a Rent-Charge, entered into a Statute-Merchant, and after- 
wards this Rent was taken in Execution, and adjudged that it might, tho' the Sratnre de 
mercatoribus, appoints only that the Goods and Lands of the Debtor ſhall be delivered by 
a reaſonable Extent ; and it was held, that after Execution thus taken, the Cogniſee ma 


— 


avow for the Rent, without any Attornment made by the Tenant of the Lands, becauſe 


he has the Eſtate by an Act of Law. Moor 32. 


14. A Statute was acknowledged, and upon an Extendi facias, the Sheriff returned that 
the Conuſor was dead; afterwards his Widow married again, and a new Extendi ſaci as 


' iſhed againſt the Goods of the dead Man, upon which the Sheriff returned, that the 


Widow who was Adminiſtratrix, Cc. had ſold the Goods; and thereupon another Extent 
iſſued 1 the Goods of the ſecond Husband. Moor 761. Heyward's Caſe. 

15. Adjudged, that where there is Execution upon a Satute-Merchant, there is no 
Occaſion for a Liberate, as there is upon a S$atnte-Staple ; for in this laſt Caſe, the Cog- 
niſee cannot bring an Ejectment before the Liberate ; neither can the Sheriff upon the 


Liberate, turn the Tertenant out of Poſſeſſion, as he may upon an habere facias Poſſeſſio- 
nem. 1 Vent. 41, 42. | 


16. A Statute-Staple was certified into the Court of Chancery from Exceſter, and an 
Extendi facias returnable in B. R. and the Extent filed; and afterwards it was diſcovered 


that ſeveral Lands were omitted, and the Court was moved for a Re-extent ; but it was 
denied, becauſe the Extent was filed. Sid. 356. 


(D) 
By Fieri facias; and Levari facias. See Death of either Party. (A) 10. 
I. 3 the Sheriff by virtue of a H. fa. &c. ſelleth a Term for Years, and afterwards 


the Judgment is reverſed, the 'Term ſhall not be reſtored, but only the Money for 
which it was ſold. 8 Rep. 141. in Dr. Drury's Caſe. 5 Rep. 89. Hoe's Caſe. S. P. Moor 


573. S. P. Cro. Elix. Amner verſus Ladington. S. P. 2 Leon. 92. S. C. 


2. If he ſell a Term for Vears, and take upon him to recite the Commencement, and 
the End of it, and recites it falſly, the Sale is void; but if he recites it generally, vis. 
that he ſold a Term for diverſe Years yet to come, or all the Intereſt which the Defen- 


2 me the Land, tis good. 4 Rep. 74. Palmer's Caſe. Cro. Elix. Sir S. Sydenbam's 
aſe. S. P. 


3. If the Sheriff take Goods, and levy Money by virtue of a Fj. fa. he ought not to 
pay it to the Party, but to bring it into 1 Godb. 147. Cro. Eliz. 504. Thompſon verſus 
Clerke. S. P. Hetly 1771. S. C. poſtea Sheriff (B) 6. S. C. | 

4. If the Sheriff levy Goods by a Fj. fa. and doth not return his Writ, and afterwards 


another E. wa is brought to levy the Money, the Defendant may plead this Matter. 
Godb. 171. Fox verſus Bolton. 


5. The Debtor made a Bill of Sale of his Goods, dated on the ſame Day with the E. 


out, the Property of the Goods are bound by it, ſo as no Bill of Sale on the ſame Day, 
or after, can ſtop the Execution. Cro. Elix. 440. Bouchier verſus Wiſeman. 

6. The Sheriff cannot break open the Door of an Houſe, to execute a . fa. upon 
the Goods of the Owner, or Occupier, but he may to execute on the Goods of a 
Stranger, upon Requeſt, and Denial to open them; for a Man's Houſe ſhall be a Pro- 
tection for his on Goods only, but not for the Goods of another. 5 Rep. Semayne's 


7. Upon a Fi. fa. againſt the Executor, to levy the Debt de bonis Teftatoris, the Sheriff 
then a Writ iſſued to him to take Inquiſition, whether the Executor 

had waſted, c. who returned that he had; and thereupon Judgment was given againſt him 
de bonis propriis, and upon a Writ of Error by him brought in redditione Executionis, this 
Judgment to have Execution de bonis propriis was reverſed; becaufe when nulla _ wy the 
| | eitator 


fide, yet ſince Execution was taken 
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cutor hath waſted, when in Truth he hath not, he hath a proper Remedy againſt him 
for this falſe Return; but if he taketh an Inqueſt and returneth it, though what is found 
is * there is no Remedy againſt the Sheriff, or any other. 5 Rep. 32. Petti fer's 
Caſe. | | 
8. A Levari facias iſſued upon a Recognizance, the Sheriff levied the Money, and 
returned the ſame on the Writ, and that he had denarios paratos, and yet did not deliver 
the ſame into Court as he ought; in an Action of Debt brought againſt him, as to Part, 
he pleaded nil debet, and as to the Reſidue, that before the Return of the Writ he paid 
it to the Plaintiff, for which he had his Acquittance ; and upon Demurrer to this Plea, 
reſolved that after ſuch a Return as paratos habere, he cannot plead that he” paid it to 
bl the Plaintiff, and had his Receipt. Hop. 206. Seek verſus Richards. Moor 886. S. C that the 
1 Plea is good, becauſe the Receipt and Acquittance are confeſſed by the Demurrer. 
* 


ha ad 
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9. Where a Sheriff hath ſeized Goods by a Fi. fa. and is going out of his Office, ge 
muſt deliver them to the new Sheriff, and return his Writ executed pro tanto; for by tje © 
Seizure, the Property is not deveſted from the Owner; but he ought not to deliver them * 
to him, becauſe as the Writ of Execution is warranted by a Record, ſo the Diſcharge MF ? 
thereof muſt appear by Reward. 2%. 44. Ayre verſus Aden. 2 Cro. 13. S. C. 2 Rep. S. C. 
Sale. (A) 5. S. C. 4. Leon. 20. Conny's Caſe. S. P. | 
10. Where the Sheriff ſells Goods which he levied by a H. fa. and doth not pay the 
Money, an Action of Debt will lie againſt him, becauſe the Defendant is diſcharged as to 
j | the Plaintiff, and the Sheriff is now become his Debtor in Law; and in ſuch a Caſe, if 
11 the Sheriff die after he hath levied the Debt, the like Action will lie againſt his Execu- 
tors, becauſe tis a Duty when levied. March. 13. Parkinſon verſus Culli ford. Cro. Car. 387. 
id S. C. 1 And. 247. Roles verſus Wilmore. S. P. She Sheriff (F) 8. S. C. | 

11. The Plaintiff obtained a Judgment in Debt, and thereupon he brought a Fi. fa. 
and above a Year afterwards he took the Defendant's Goods in Execution upon a ſecond 3 
Fi. fa. without ſuing out a Sci. fa. and upon a Motion to ſtay the Money in the Sheriffs 
Hands till the Practiſe was examined, it was ruled, that if the firſt Fi. fa. is not 
executed, a ſecond Fi. fa. or Elegit, may be ſued. out ſeveral Years after, without a2 
Sire facias ; provided Continuances are entered from the firſt Heri facias, which may be 

entered after the ſecond Fieri facias taken out, unleſs a Rule is made that Proceedings 
ſhall ſtay, and nothing be amended. Sid. 59. Velden verſus Gregg. = 

12. Upon a Fi. fa. the Sheriff returned that he had levied Goods ad walefitiam of the RF 
Debt, which were mercenary Ware; the Return was filed, and a Motion was made that 

he might bring in the Money, which not being done, an Attachment was granted, and 
then he appeared, and prayed to amend the Return, for that the Goods were dama- 
ged by laying, and he could not get Buyers; but adjudged, that the Return ſhall not be 
altered, for he might have returned this Matter by Way of Excuſe at firſt ; but having re- 
turned that he had levied ad valentiam, he ſhall pay the Money, and anſwer upon Inter- 
rogatories for his Contempt. Sid. 407. Needbam verſus Bennet. 1 

13. In Treſpaſs, the Defendant juſtified under a Judgment in an inferior Court, and a 

* Levari facias, and a Warrant thereon, directed to the Defendant to levy the Debt de 
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- terris & catallis, and upon Demurrer it was objected, that the Levari facias ought to be q 
directed to the known Bailiffs, and it doth not appear that the Defendant was ſo, but only 
named for this particular Purpoſe ; beſides, the Precept was to levy the Money de terris # 5 
catallis, which is wrong, for it ought to be de honis & catallis, and fo it was adjudged. 5 
p : 2 Lutw. 1410. Walker — 4 Treeby. See Error, (G) 34. S. C. 4 5 


14. Treſpaſs, Ec. for breaking and entering his Cloſe, and taking and detaining his 10 
Cattle, until he paid ten Pounds ſeventeen Shillings, the Defendant juſtified under a e, 
Levari facias, upon a Judgment had in the Hundred Court, and ſets forth the Proceed-- 5 
ings at large, and that a Precept was directed to him, Sc. who as Bailiff of the ſaid * 
Hundred, by virtue thereof did enter the Cloſe, c. and did take and drive away the * 
Cattle, and detained them until the Plaintiff paid ten Pounds, ten Shillings and nine 
Pence, for Damages, and Coſts recovered, and fix Shillings and three Pence, for te 
neceſſary Keeping of the Cattle, &c. and upon Demurrer, this was held an ill Plea, becauſe h 
he had wo Authority to deliver the Cattle till he was paid for the keeping ; tis true, nge „ 
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might have juſtified the Taking, without mentioning for what he detained them, becauſe 2 
+ the Detaining them until he paid the Money, is no Part of the Treſpaſs, but inſerted by re 
Way of Aggravation of Damages; yet he having made it as Part of his Plea, and it a 
= not warranted by any Proceſs, it made his Plea ill. 2 Lutw. 1439. Clerke verſus 4 * 
15. 'Treſpaſs, for taking a Mare and converting her to his Uſe ; the Defendant juſtified D 
under a Levari facias out of a Court-Baron, ſetting forth that a Plaint was levied, Sc. Ke 


bur did nor ſay before whom, or in what Chunty: It ſhould have been, Qidam T. S. Ievavi 4 
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querelam, &c. in curia Baron? 8. W. manerii ſui C. in Com. W. coram L. D. Ar. Seneſthalls 
ejuſdem S. W. curiæ ſue predict verſus prfat R. Sc. 2 Lutw. 1524. Hardall verſis Smitli. 
See Joint Action (D) 6. & . | 1 1 ; 
16. The Caſe was, the Sheriff took Goods by virtue of a Fi. fa. and the Defendant 
promiſed the Officer, that in Conſideration he would reſtore the Goods, he (the Defen- 
dant) promiſed him to pay the Debt, who brought an Indebitatns aſſumpſit for the Money; 
it was objected, upon a Demurrer to the Declaration, that it was ill, for it was like a 
| Het a Priſoner to eſcape; but adjudged, that Goods taken in Execu- 
tion upon a Fi. fa. may be ſold by the Sheriff, and this is no more in Effect than a Sale. 
1 Salk. 28. Love's Caſe. | | pr apo 
17. Judgment was had in an Action laid in Staffordſbire, and the Plaintiff ſued out a 
Teftatum fieri facias into Worceſterſhire ; it was moved that this was irregular, becauſe no 
Fieri facias went firſt into Staffordſhire ; but adjudged, that the Feri facias, upon which 
this Feſtatum is grounded, is returned of Courſe by the Attornies, as Originals are. 2 Sa/k. 
589. Palmer verſus Price. | 5 5 8 
18. Adjudged, that if all the Money is not levied on a H. fa. the Writ muſt be return- 
ed before a ſecond Execution can be taken out, becauſe ſuch Execution muſt be grounded 
upon the firſt Writ, by reciting that all the Money was not levied, for if it had, theri 


5 no farther Proceſs had been neceſſary. 1 Salk. 318. Oviat verſus Vyner. 


19. Two Creditors had obtained each of them a Judgment againſt V. R. one of them 
delivered a H. fa. to the Sheriff about nine a-Clock in the Morning, and the other, about 
ten of the Clock in the ſame Day, delivered another Fi. fa. to the Sheriff, who executed 


the laſt firſt, and afterwards he executed the firſt, and took the ſame Goods in Execution, 
which were taken at the Suit of the other; and upon this, the firſt Vendee, to whom 
the Goods were ſold, brought Trover againſt the ſecond Vendee, and the Sheriff; and 


adjudged good, for as at common Law, the Property of the Goods was bound from the 
Day of the * Teſt of the Writ, ſo now by the Statute, 29 Car. 2. cap. 3. tis bound from 
the Day of the Delivery of the Writ ; now at common Law, if two Writs had been de- 
livered to the Sheriff Te/fte the ſame Day, he was bound to execute that firſt, which was 
firſt delivered; and ſo he is now ſince the Statute, for he has no Election; therefore if 
he execute the laſt firſt, he muſt anſwer it to the Party that brought the firſt, who may 
bring an Action againſt him; but the Execution ſhall ſtand good. 1 Salk. 330. Smallcomb 
verſus Buckingham. | 

20. An Adminiſtrator had Judgment, by Default againſt one Clerke, upon a Bond of 


ſeized the Defendant's Goods, and on the ninth of Sept. following the Adminiſtrator died, 
the Sheriff returned that he had ſeized Goods to the Value, but that they remained in 


| his Hands for want of Buyers; afterwards on the 29th of September following, the Sheriffs 


were removed, and the Defendant ſuppoſing that the Execution was abated by the Death 


4 of the Adminiſtrator, brought a Sci. fa. againſt the old Sheriffs, to have Reſtitution of 
his Goods, for that the Property was not deveſted out of him by the Seizure, becauſe the 


Execution was not perfected, but Judgment was given againſt him in C. B. and now upon 


a2 Writ of Error in B. R. it was inſiſted that the Execution was abated by the Death of the 
—=X Adminiſtrator, and that no Body could perfect it for want of Privity ; not the Executor 


of the Adminiſtrator, becauſe he came in anter droit, not the Adminiſtrator de Bonis non 
of the Inteſtate, becauſe he came in Paramount the Judgment; but adjudged, that the 


= Execution was not abated by the Death of the Adminiſtrator, but that the Sheriff might 


proceed, for he hath nothing more to do with the Adminiſtrator who was Plaintiff, 
becauſe the Writ commands him to levy, and bring the Money into Court, and this is 
not hindered by the Death of the Adminiſtrator, for that the old Sheriff is compellable 
to proceed ; for an Execution is an entire 'Thing, and he who begins muſt end it ; there- 
fore the Adminiſtrator de bonis non, may perſue an Execution thus begun by the Deſtrin- 


4 gas nuper Picecomitem; that is, that the new Sheriff ſhall diſtrain the old Sheriff to ſell 


the Goods, and to bring the Money into Court, or to ſell, and to deliver the Money to 
the new Sheriff; both which ſhew, that his Authority continues by virtue of the firſt 


A | Writ; that when the old Sheriff hath ſeized, he is compellable to return the Writ, and 
is liable to anſwer the Value according to the Return, and by the Seizure, the Property 


| Y is deveſted out of the Defendant, and he is diſcharged, ſo no further Remedy can be 


had againſt him; and laſtly, that ſince an Adminiftrator de bonis non, &c. may by virtue 


of the Statute, 17 Car. 2. cap. 13. bring an Execution upon a Judgment after a Verdict, 


= obtained in one Action by an Executor, or Adminiſtrator, and here it was by Default, tis 


reaſonable, and within the Equity of the Statute, that he ſhould be permitted to perfect 


Y an Execution thus begun, though the Statute doth not mention Executions, eſpecially ſince 


the Right now is veſted in him. x Salk. 322. Clerke verſus Withers. 
21. In Treſpaſs, againſt the Defendant Fob Cole, for taking forty-three Sheep, the 
Defendant pleaded, that a Levari facias iſſued out of the Exchequer, reciting a Judg- 


A ment in Debt, obtained by Cole againſt Cre/wick, and an Outlawry on that J udgment, 
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| his Inteſtate, and brought a H. fa. which he delivered to the Sheriff 1 Arg. the Sheriff Caſesz90. 


1 Cro. 


390. 
1 Cro. 
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Execution. 
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and a Seizure and Inquiſition returned, which found the Land, and the Fearly Value to 
be fifty-five Pounds per Ann. and by this Writ the Sheriff was commanded to levy, Ec. 
de exitibus & proficuis terre, and that on a Warrant made by the Sheriff to . R. and 
T. P. his Bailiffs, the Defendant Cule required them to take the Cattle, and upon a De- 
murrer it was adjudged, that the Sheriff might take the Cattle of a Stranger, levant 
and couchant on the Lands of the Perſon outlawed, becauſe that is the Debtor, and 
the Cattle are the Iſſues of the Lands; and that if the Owner of the Cattle was Tenant 
in Common with another, yet they might be taken on the Land, unleſs the Title of the 
Commoner is found by the Inquiſition ; for the Title is bound by the Inquiſition, till tis 
avoided by a monſtrams de droit. 1 Salk. 395. Britton verſus Cole. aliter upon a Fieri 
facias. | 


(E) 
By Habere facias poſſeſſionem & ſeiſinam. 


1. JUdgment in Dower, and upon an Habere facias ſeiſinam, the Sheriff returned that he 

J offered to the Demandant ſeiſin of a third Part of the Lands, which he ſhewed to 
her by certain Metes and Bounds, according to the Tenor of the Writ, and ſhe refuſed 
to accept the ſame; adjudged a good Return, and that ſhe ſhall not have an Habere facias 
ſeiſinam de novo, for it was never yet done. Mich. 11. Eliz. Dyer 278. 

2 Tenant in Tail had iſſue two Sons, the eldeſt had Iſſue a Daughter, and died, lea- 
ving his Wife with Child of a Son; Tenant in Tail ſuffered a Recovery to the Uſe of 
himſelf for Life, and afterwards to the Uſe of J. S. for twenty-four Years, and after- 
wards to the Heirs Male of the Body of the Tenant in Tail, and to the Heirs Male of 
ſuch Heirs Male, and preſently after died; on the ſame Day on which he died, an Habere 
facias ſeiſinam was awarded, and about ten Days afterwards the Recovery was fully exe- 
cuted, by giving Seiſin of the Land; about three Weeks afterwards the Widow of the 
eldeſt Son was delivered of a Son; adjudged, that Execution might be ſued againſt the 
Iſiie in Tail, becauſe the Right of the Entail was bound by the Judgment had againſt 
the Tenant in Tail. 1 Rep. 93. Shelley's Caſe. 

3. The Sheriff cannot return upon an Habere facias poſſeſſionem, that another is Tenant 
of the Land by Right, becauſe that cannot come in Iſſue between the Demandant and 
him ; therefore he muſt execute the Writ, and leave the Right to be determined by Law. 
6 Rep. 52. in Boſwell's Caſe. . | 

4. Where a Houſe is recovered in a real Action, or by Ejectment, the Sheriff may 
break open the Doors upon an Habere facias poſſeſſionem, and deliver Poſſeſſion ; but he 
ought to ſignify the Cauſe of his Coming, and requeſt that the Doors may be opened. 
5 Rep. 91. Semain's Caſe. Telv. 28. S. C. Moor S. C. | 

5. Judgment in Ejectment, and upon an Habere facias poſſeſſionem, the Sheriff returned 
that he offered to deliver Poſſeſſion, but he would not accept it; adjudged, that the 
Plaintiff cannot have another Writ, becauſe it appears on Record, that he refuſed the 
Poſſeſſion. 2 Brownl. 168. Fetberſton's Caſe. | 

6. Judgment in Ejectment, and by a Writ of Habere ſacias poſſeſſionem, the Plaintiff 
was put into Poſſeſſion, and ſoon afterwards the Defendant re-entered, the Writ being 
returned, but not filed; in this Caſe the Court refuſed to grant a new Writ of Habere 
facias, &c. but that the Plaintiff might bring a new Action, and 'tis not material whether 
the Writ was filed or not, for it was fully executed, and 'tis in the Election of the She- 
riff, whether he will file, or return it, or not; but where Poſſeſſion was delivered, and 
ſome Perſons hiding themſelves in the Houſe, as ſoon as the Sheriff was gone, put the 
Plaintiff out of Poſſeſſion again, in ſuch Caſe he ſhall have a new Writ of Habere facias, 
becauſe the other was not fully executed. 2 Brownl. 296. Stile's Caſe. 1 Leon. 145. 
Uptn verſus Nells. S. P. #5 

7. The Plaintiff had Judgment in Ejectment, and was put in Poſſeſſion by an Habere 
facias poſſeſſionem, and afterwards the Defendant turned him out again; whereupon the 
Plaintiff moved for a new Habere facias polſefronem ; it was objected, that it ought not to be 
granted, becauſe it did not appear, that he ever was in Poſſeſſion, by the other Writ, for 
it was never returned. Sed per Coke Chief Juſtice: It hath been often ruled, that he 
may have a new Writ, though the firſt is not returned. 1 Roll. Rep. 353. Peirſon verſus 
Taverner. a4 | 

8. In Ejectment, Ec. there were five Hundred Acres in Demand, and the Plaintiff re- 
covered for one Hundred Pounds, by which, finding the Plaintiff was Tenant in Com- 
mon with another, who would not ſuffer the Plaintiff to enjoy the Lands upon an Habere 
facias poſſefſionem, becauſe the Acres were not ſeverally ſet out for him, and therefore he 
moved for another Habere facias, &c. it was objected, that he could not have it, becauſe 


Execution was already executed; tis true, where the Sheriff returns that he hath made 
| | Execution, 
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Execution, and that Return is filed, the Court never grants a new Habere facias, &c. ſo 
likewiſe before the Day of the Return, tis never granted; but before the Writ is filed, 
it may be granted, and fo it may after the Day of the Return, upon the Sheriff non mifit 
breve ; now in the principal Caſe, where more Acres are in Demand, and part only re- 
covered, tis not ſufficient for the Sheriff to deliver one Acre, in the Name of the whole; 


but he muſt ſet forth every Acre in particular, ſo that he who recovers may have the 


Benefit of the Judgment, and he muſt leave him in the peaceable Poſſeſſion of what is re- 


covered. Palm. 289. Molinenx verſus Fulgeam. 

9. Judgment in Ejectment, and an Habere facias poſſeſſiomem awarded, if it contain 
more Acres than are in the Declaration, tis Error; and if the Sheriff deliver Poſſeſſion 
of more than are contained in the Writ, an Action on the Caſe will lie againſt him, or 
an Aſſiſe for the Lands. Stile 238. Lumley verſus Nevill. 

10. Treſpaſs, Ec. for taking, and caryring away ſeveral Goods, the Defendant juſtified 
by virtue of an Habere facias poſſeſſionem upon a Judgment in Ejectment, Ec. and that he 
as Sheriff entered, Ec. Et bona in Executione brevis pred. extra domum amovebat, and 
upon Demurrer, this was held an ill Plea, becauſe it was not a ſufficient Anſwer to the 
Carrying away the Goods; for he ought to ſhew to what Place they were carried, and 
where he left them. 2 Lutw.r4 83 Rowley verſus Haſſard. L 

11. The Sheriff delivered Poſſeffion in the Morning, by virtue of an Habere facias poſ- 
ſeſfionem, and ſome Time in the ſame Day, after he was gone, and the Plaintiff in Poſ- 
ſeſſion, the Defendant turned him out; adjudged, that if he had been turned out imme- 
diately, or whilſt the Sheriff, or his Officers were there, an Attachment would be granted, 
for this had been a Diſturbance in Contempt of the Execution ; but it being ſeveral 
Hours after he was in Poſſeſſion, the Court doubted, c. but agreed to grant a new 


Habere facias poſſeſſionem, if the firſt was not returned. 1 Salk. 321. Kingſdale verſus 


Mann. 
(F) 


By Scire facias, and other Actions againſt P2incipal and Bail. Sce Sei. fa. 
(C) per totum. 


I. A Debtor by Judgment, died before Execution, a Si. fa. doth not lie againſt his 
Executors, becauſe the Creditor may have an Elegit againſt the Heir. Dyer 207. 
Owen's Caſe. : 

2. Judgment in an inferior Court, and a Writ of falſe Judgment was brought, only to 
delay the Execution, upon which the Record was removed, and the Plaintiff in the Writ was 
Nonſuit ; and thereupon the Defendant brought a Sti. fa. to have Execution; and adjudg- 
ed, that it did lie, for otherwiſe he could have no judicial Writ to have Execution, 
becauſe the Record could not be ſent back again. Dyer 339. 

3. Judgment in Debt was given againſt the Defendant in the Grand Seſſions in ales, 
and he died there inteſtate; adjudged, that a Sci. fa. would not lie againſt his Admini- 
ſtrator, who lived in London, becauſe it lies only in the Court where the Judgment was 
given. Cro. Car. 23. | 

4. A Judgment given on a Sci. fa. upon a4 Recognizance, was reverſed, becauſe the 
Execution was awarded upon oe nibil returned, when there ought to be two; bur in a 
Sci. fa. upon a Judgment againſt the Party himſelf, and not againſt his Executor or 
Adminiſtrator, one #1h1l is ſufficient. Dyer 161, 198. S. P. | | | 

5. Judgment was againſt the Principal, who died before Excution, a Sci. fa. was brought 
againſt the Bail, and upon two ihils returned, Execution was awarded; thereupon they 
brought an Audita guerela, and adjudged, that a Sci: fa. did not lie againſt the Bail, until 
ſome Default was returned againſt the Principal. Golds 175. Hobbs verſus Tedcaſtle. antea 


Mod. 
Caſes, 27. 


audita querela. (D) 2. S. C. Moor 432. S. C. * Latch. 149. Calfe verſus Bingler. S. P. Poph. W.Jonesg 


185. S. C. Noy 82. S. C. 


6. The Lord Stafford was Debtor to the Queen, and to a common Perſon, his Lands 
were extended by Elegit, at the Suit of the latter, and afterward the Queen by her Pre- 
rogative had the Lands extended for her Debt; and though ſhe was ſatisfied, her Debt, 
the Creditor ſhall not have a Re-extent without a Soi. fa. againſt the Debtor, to ſhew 
Cauſe why a Re- extent ſhould not iſſue. 1 Leon. 279. Lord Stafford's Caſe. | 

7. Judgment againſt the Principal in London, and Execution being had againſt him, 
one of the Bail brought an Action againſt the other, to have him contributory, according 
to the Cuſtom of London, Ut uterque eorum exoneretur pro rata, towards the Diſcharge of 
the ſaid Execution, and the Cauſe being removed to the King's Bench; but it bein 


133. 


3 Action grounded upon the Cuſtom, and not at Common Law, a procedendo was award- 


2 Leon. 166. Offley verſus John ſon. 


8. At Common Law, there was no Remedy for a Judgment-Creditor either againſt 
the Body, or Lands of his Debtor, his Goods were only liable, either upon a Levari 
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facias, or Fi. fa. 


cap. 45. a Scire facias is given. 3 Rep. 11. In Sir William Herbert's Caſe. 

9. Upon a Capias ad ſatisfaciendum againſt the Principal, and on eſt inventus returned; 
there was a Hi. fa. againſt the Bail, and a nibil being returned, the Defendant brought a 
Writ of Error to reverſe the Judgment, and the e being removed into B. R. an- 
other Sci. fa. iſſued out of the Court againſt the Bail, who before the Return of it 
brought in the Body of the Principal ; but adjudged, that it was too late. 3 Bulſt. 182. 
Spaniſh Ambaſſador verſus Gifford. Sir George Bowes Caſe. | 

Io. A Creditor having got Judgment, did not ſue out Execution within a Year, the 
Defendant brought a Writ of Error, but not proſecuting it, he was afterwards committed 
to the King's Bench, and the Record being now in that Court, the Plaintiff prayed he 


might be in Execution for his Debt, though it was after the Year, and without bringing a 


Sci. fa. which was Fans 2 Cro. 364. Pellafis verſus Hankford. See 4 Leon. 24, 197. 


RuſſelFs * Caſe. Where the Defendant was taken on a Ca. /a. after a Year and a Day, 
it was adjudged a void Execution, and the Party diſcharged. 

11. Debt againſt an Adminiſtrator, the Action was ſaid in Cumberland, and Judgment 
obtained, the Plaintiff brought a Sci. fa. in Weſtmorland, and upon two nibils had Judg- 
ment, which was reyerſed, becauſe the Sci. fa. muſt be brought in the ſame County where 
the firſt Action was laid. Hob. 4. Muſgrave verſus Wharton. 2 Cro. 354. S. C. Telv. 218. 
S. C. | | 

12. A Recognizance was taken before the Chief Juſtice Hobart, at Serjeants Inn in 
Fleet-ſtreet, and entered on the Roll in Middleſex ; reſolved, that the Sci. 5 ſhall be di- 


rected to the Sheriff of London, but if the Entry on Record had been that the Recog- 


nizance was taken before the Chief Juſtice generally, without ſaying where, then it ſhall 
be preſumed to be done in Court, and the Scr. fa. ſhall be directed to the Sheriff of 
Middleſex. Hob. 195. Hall verſus Winkfield. See Hob. 210. See Timberley's Caſe. Allen 12. 
Andrews verſus Harborn. S. P. 

13. Judgment againſt an Executor, and upon a Fi. fa. the Sheriff returned that he had 
waſted the Teſtator's Goods, and that he had ulla bond of his own, Sc. the Plaintiff 
upon a Teſtatum that he had Goods in Durham, took out a Sci. fa. directed to the Sheriff 
of Durham, but the Tefatum being not entered on the Roll, a Syperſedeas was awarded. 
Hob. 63. Leiceſter verſus Read. ' 

14. Judgment againſt the Principal, and afterwards the Bail paid part of the Debt, being 
not able to pay any more, and thereupon the Creditor releaſed to the Bail, the whole Debt, 
and alſo the judgment and Execution, and acknowledged Satisfaction of the whole; then 
the Bail died, and after his Death the Creditor brought a Sci. fa. againſt the Principal, 
and had him in Execution ; upon a Motion to the Court, the Creditor attended, and 
confeſſed the Releaſe ; but ſaid he never intended to Releaſe the whole Debt ; adjudged, 
that the Releaſe was good; and that if the Bail be taken in Execution, and pay the 
Debt, the Creditor ſhall not have Recourſe to the Principal; nor if the Principal be taken 
in Execution, he ſhall not reſort to the Bail. 2 Bulf. 68. Higgins verſus Somerland. 2 Cro. 
320. S. C. "I | 

15. Judgment for fix Hundred Pounds, the Creditor acknowledged Satisfaction for four 
Hundred Pounds of the Debt and Damages, and afterwards an Agreement was made 
between him and the Debtor, that if he did not pay the Money by ſuch a Day, that it 
ſhould be lawful for him to take out Execution, without bringing a * Sei. fa. though it 
was after the Year, the Money was not paid, the Creditor took out Execution, and the 
Debtor being brought to the Bar by Habeas Corpus, prayed a Superſedeas, becauſe the 


* 4 Leon, | Writerronice emanavit ; adjudged, that the Capias ought to have iſſued for two Hundred 


24. Hunt 
_ werſus 
Gonwell. 


Pounds only, and that notwithſtanding the Agreement, the Creditor ought to have- 


brought a Sire facias, becauſe the Proceſs was not continued; but it was diſcretionary in 


the Court, whether to grant a Superſedeas or not. Mich. 22 Fac. Winch. 100. Hickman verſus 


Sir William Fiſh. 

16. Scire facias, to have Execution for Damages recovered, the Defendant pleaded, 
that the Plaintiff had aſſigned the Damages to the Queen, and thereupon by Proceſs out 
of the Exchequer, the Sheriff had extended his Lands; and upon Demurrer, it was 
objected, that this Plea in Bar was ill, becauſe the Defendant had not alledged that the 
Sheriff had returned the Writ of Extent ; but adjudged that the Plea was good ; and that 
if a Sheriff levy Money by a feri facias, though he doth not return the Writ, the De- 
fendant may alledge it in Bar. Moor 468. Hoe verſus Belton. 5 Rep. 89. F. C. | 


17. Husband and Wife, as Adminiſtratrix to her former Husband, obtained a Judg- 


ment, and before Execution the Wife died; adjudged, that the Husband ſhould not have 
a Sci. fa. upon this Judgment; but if he ſueth a Sci. fa. and hath Judgment, though 


*ris wrong, yet it ſhall ſtand good, till reverſed by Writ of Error. Cro. Car. 334. 


\ 


t N Agaiult 


Fly which Writs muſt be proſecuted within a Year after the Judgment; 
reditor muſt bring an Action of Debt thereon ; but by the Statute, Meſt. 2. 
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Againtt the Heir of the Debtoz, and againft thoſe who have Reverfions 
| and Remainders. 


x. H-O* neither the Body, or Lands of the Debtor on a Judgment, could be 

taken in Execution at Common Law, but only his Goods ; yet in an Action of 

Debt againſt an Heir, upon the Bond of his Anceſtor, his Land which he had by Deſcent 
was ſubject to be taken in Execution. 3 Rep. 11. in Sir William Herbert's Caſe. 

2. In an Action of Debt againſt the Heir, upon the Bond of his Anceſter, there was 
Judgment by nil dicit ; in ſuch Caſe the Plaintiff ſhall have Execution of any of his owri 
Lands, or Goods. Dyer 89, 149. S. P. Plowd. Com. 440. Davis verſus Peps, Cro. Elix. 
Barker verſus Brown. F. P. | 

3. Judgment againſt the Heir, by nil dicit, and a Sci. fa. being brought againſt him to 
have Execution, he pleaded Riens per deſcent ; adjudged, that this Plea is too late after a 
Jones 0 nil dicit, and the Execution ſhall be by Elegit on his own Lands. Dyer 344. 

Lu ſon's Cale. 5 | 

4 The Heir pleaded Rieus per deſcent, except the Reverſion of thirty Acres; the 
Judgment was, that the Plaintiff ſhall recover his Debt, and Damages of the ſaid Rever- 
ſion, to be levied when it ſhall happen. Dyer 273, or 373. 

5. Tenant for Life, Remainder in Tail; he in Remainder acknowledged a Statute, and 
afterwards ſold his Intereſt, the Tenant for Life died; adjudged, that a Statute is a 
Charge executory, and that Execution ſhall be taken of this Remainder, when it hap- 
pn = | Golds. 120. Fames verſus Bull, | 
6. An Executor of an Executor, brought a Sci. fa. againſt the Heir of a Debtor, upon 4 Bulſt. 
Judgment, who pleaded Rzens per deſcent, and it was found that le had two Acres by 317. 
Deſcent ; adjudged, that though the Plea was falſe, yet Execution ſhall be awarded, only Pala. 
of a Moiety of the Lands which he had by Deſcent, and not to charge him of his own Tone: 
Lands; for their is a Difference between a Si. fa. and an Action of Debt brought againſt 3 
an Heir, upon a Bond of his Anceſtors, in which the Heirs are named. Poph. 193. Bow- 
yer verſus Rivetti. | 


(H) 
On Statutes and Kecognizances, 


$; PON an Execution on a Recognizance for Debt, if the Land extended is valued 
1 at too high a Rate, the Plaintiff may pray that the Extenders may retain it at 
that Rate; and this, as well upon an Extent on a Statute-Merchant, as Staple, 2 Cro. 
12. Molinenx verſus Lacy. Antea elegit. (C) 1. contra. JNelv. 55. S. C. | 
2. The Cogniſor entered into a Rcecognizance of two 'Thouſand Pounds to H. and into 
a Statute of one Thouſand Pounds to D. who extended only the Manor of S. afterwards 
H. ſued out Execution upon his Recognizance, and he likewiſe extended the ſame Manor, 
and had a Moiety delivered to him, when in Truth the Cogniſor had ſeveral other Lands, 
at the Time of the Recognizance, and ſubject to the ſame, which were omitted out of 
this Extent ; upon which D. brought an Audita querela and had Judgment, which was 
affirmed in Error, becauſe D. being in Poſſeſſion by a Judgment, and a good Title upon 
a Statute, ought not to have his Land liable to the Extent upon the Recognizance, but 
only pro rata; and therefore H. ought to have included all the Lands of the Cogniſor in 


a Se and not the Lands of D. only. Tv. 12. Hinge verſus Dean. Poſtea ci, fa. 
18. 


(1) 
Ok Superſedeas, and Diſcharges. 


I. \ Frer Judgment in Ejectment, and an Habere facias poſſeſſionem, a Writ of Error 
4 was brought, and a Superſedeas granted to the Sheriff to ſtay Execution, who 
notwithſtanding proceeded ; adjudged a great Contempt, and a Writ of Reſtitution was 
awarded. 2 Bulſt. 194. Thomas verſus Owen. * ; 
2. Judgment againſt the Defendant in Brifo/, and his Goods attached there, and now 
the Court of B. was moved to ſtay the Execution until a Writ of Error there brought, 
ſhould be determined; they granted an Habeas Corps, but nothing to ſtay the Execution, 
Mich. 12 Fac. 1. Bulſti 268. Challouer verſus Petworth; 1 


"uh 
2 
J 
q 
. 
43 
YZ 
4 
2 
* 
4 
bs 
2 
3 
3 
# 
- 
F 
* 
1 
4 
þ 
2 
1 
d- 
. 
3 


* 


78 


Mii... ts 


1 
2 | 


Execution. 


— —j—ͤ— 


. 


Moor pl. 
817. 


*Outla 
(B) 6. 
antea (A) 
6. pl. 


3. If the Creditor, at whoſe Suit a Man is in Execution, will diſcharge him by Word, 
this is good both as to him, and to the Sheriff, or Gaolor; and ſo adjudged in Bag- 
nott's Caſe. Trin. 1 Car. Poph. 206. | | | 

4. Judgment againſt the Defendant in Debt in the Sheriff's Court, and he was taken 
in Execution; afterwards upon an Habeas Corpus, being ſued in the King's Bench, the 
ſaid Execution was returned, and he was committed to the Marſhal in Execution; then 
the Judgment in London was diſcharged _ a Wriv of Error brought in the Huſtings, 
and the Queſtion was, how he ſhould be diſcharged of the Execution, for that the Court 
had no Record of it, but by the Return of the Habeas Corpus, neither had they any 
Record of the Reverſal of the Judgment in London, and they could not award a Certiorari 
thither ; adjudged, that he might be remitted to London, and there diſcharged. Mich. 
4 Car. Cro. Car. go. Cuſack's Cale. , - 

5. The Attorney is not bound to view the Record, to ſee whether a Writ of Error be 
brought, but may take out Execution, if there is not a Superſedeas, or Notice given to 
the Party. Stile 105. Winn verſus Stebbins. | 

6. A Superſedeas was denied to ſtay Execution where the Writ was taken forth, before 
the Judgment was entered, becauſe it was only a Neglect of the Clerk, after the Poſtea 
was delivered to the Clerk of the Judgments. Stile 229. 

7. If before Execution the Defendant bring a Writ of Error, though tis no Syperſedeas 
to ſtay the Execution, yet if the Sheriff will proceed to execute the Fj. fa. and levy the 
Money, the Court will award a Super ſedeas, quia erronice emanavit, and to have Reſtitu- 
tion of the Money out of the Sheriff s Hands. Stile 414. Wingfield verſus Valence. 


(K) 
Of theſe who die befoze Execution, oz die, oz eſcape in Execution. 


L. EBT againſt an Adminiſtrator, upon a Judgment had againſt the Inteſtate, the 

Defendant pleaded that the Inteſtate was outlawed upon that Judgment, and 
taken upon the Capias utlegatum, and died in Priſon ; and upon Demurrer it was adjudged, 
that he was not in Execution for the Plaintiff, unleſs he had * prayed it, and it had been 
ſo ordered by the Court; for though the Capias is ſued out by the Party, yet tis a Writ 
for the King; but becauſe the Plaintiff had choſe this Execution, which is the higheſt 
in Law, and the Defendant died, therein the Law will adjudge it a Satisfaction, ſince 
there is but one who was taken ; but if the Proceedings had been againſt two, and one 
had been taken and died in Execution, that ſhall not diſcharge the other. Cro. Elix. 850. 
Shaw verſus Curtis. 

2. The Inteſtate was taken in Execution by a Ca. ſa. and died in Priſon, the Creditor 
brought a Sci. fa. againſt the Adminiſtratrix, who pleaded this Matter, and upon De- 
murrer to the Plea, ſhe had Judgment, which is contrary to Blundfield's Caſe, 5 Rep. 86. 
where it was adjudged, that if rhe Defendant die in Execution, yet the Plaintiff may 
have a Fi. fa. or Elegit ; for though the Taking the Body was an Execution, yet it was 
without Satisfaction; for *tis only a Gage for the Debt, and the Taking was with an In- 
tent that he ſhould ſatisfy it. Hob. 60. Williams verſus Cuttery. 2 Cro. 135. S. C. Hob. 52. 
Foſter verſus Fackſon. S. P. Moor 857. S. C. | | 7 

3. Two were bound jointly and ſeverally, and being ſeverally ſued, there was Judgment 
againſt each of them, one of them was taken in Execution and died, the other brought 
an Audita querela ; adjudged, that it did not lie, for tho' a Man can have but one Execu- 
tion, that muſt be intended an Execution with Satisfaction, and the Body is no Satis- 
faction, but only a Pledge for the Debt. 5 Rep. 86. Blumſield's Caſe. Moor 459. S. C. Cro. 
Elix. 478. S. C. 2 Cro. 531. Pendarvis verſus Keynſham. S. P. 

4. Judgment againſt an Executor for Debt of the Teſtator, and Damages, and there- 
upon a Fi. fa. iſſued to have Execution de bonis Teftatoris, and if he had none, then the 
Damages de bonis propriis ; the Sheriff took the Goods of the Teſtator in Execution before 


_ the Return, and the Executor died after the Tefte of the Writ of Fi. fa. and adjudged, 


that the Execution was well executed. Moor 352. Moſſe verſus Packe. 

5. Two recovered in Debt, and before Execution one of them died; and afterwards 
Execution was ſued in both their Names, *tis no Error,. and the Survivor may have Exe- 
cution without a Sci. fa. Noy. 150. ; | 

6. Two are jointly and ſeverally bound, and Judgment was had againſt both, and one 
of them heing in Execution eſcaped ; the Creditor may take out Execution againſt the 
other, for Execution without Satisfaction is not good, though the Sheriff ſuffered him to 
eſcape voluntarily ; but if he let him go by the Licenſe of the Creditor, then the other 
had been diſcharged. Cro. Car. 53. Whitacre verſus Hankinſon. | 
J. If a Man be taken by a Ca. /a. and before he is committed to Priſon reſcueth himſelf 
and eſcapeth, the Plaintiff may have a new Execution, for the Defendant ſhall not take 
any Advantage of his own wrongful Act. Cro. Car. 174. Robinſon verſus Cleytou. 1 5 S. 

J : O 
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(L) 
Of Sales made after Judgment, and befoze Execution. 


I. HE Sale of Goods for a valuable Conſideration, after Judgment, and before Ex- 
[ ecution awarded, is good; ſo adjudged in Sir Gerard Fleetwood's Caſe. 8 Rep. 171. 


Antea Baron and Feme. (F) 6. & C. 


2. So if 3 be given againſt Leſſee for Vears, and afterwards he ſelleth the 


Term, if a 


er the Year the Plaintiff bringeth a Sci. fa. the Term aſſigned bona fide, is 


not liable, and if he aſſign it by Fraud, and the Aſignee ſells it to another for a valuable 
Conſideration, tis not liable in the Hands of the ſecond Aſſignee. Godb. 161. Hilſon verſus 


Wormall. 


Where the Debtor, or Obligor is made 
Executor, by the Debtee, or Obligee, 
or adminiſters to him; and where the 
085 makes an Executor, and dies. 

9 1 the Debtee is made Executor b 
the Debtor, or adminiſters to him. (B) 

Where he ſhall commit a Depaſtapit in 


Executoz. 


Where he hath no Intereſt, and of Ac- 
tions brought againſt him. (F) 
What ſhall go to him, excluſive of the 
| Heir. (G) 

Where he ſhall be charged de bonis Teſta- 
toris, where de bonis propriis., (H) 
Of Judgments pleaded by Executors. (I) 
Executor de ſon Tort, by what Acts, and 


confeſſing of Judgment, and paying 
Debts, where not; and what Debts are 
firſt to be paid. (C) 

Of his Privilege to prefer one Creditor 
before another, in Payment of Debts. 
(D) 

What Intereſt he hath, and to what Ac- 


tions and Things he is entituled, and 
to what not. (E) 


how chargeable. (K) 

Where the Tort is purged by a ſubſequent 
Adminiſtration, and where not; and 
by what Name he is to be ſued. (L) 

Where an Executor de ſor: Tort may re- 
tain, and where not; and what Acts 
he may do, what not; and what Pleas 
he may plead. (M) 

Actions by him, and againſt him, good, 

and not good. (N) 


3 


a —— 
—_ 
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(A) 


Where the Debtoz, 02 Obligoꝛ is 
Obligee, oz adminiſters to 
Executoz, and dies. 


him; 


made Executoꝛ, by the Debtee, oz 


ſaid Executor was cited before the Ordinary, to prove the Will of the Teſtator, 


17 N an Action of Debt brought by an Executor, the Defendant pleaded that the 


and that he made Default ; and thereupon Adminiſtration was granted to the De- 

fendant, by virtue whereof he did adminiſter, and ſo the Debt became extinct; 
but adjudged, that by a Probate of the Will, after the Adminiſtration was granted to 
the Defendant, that Adminiſtration was quite defeated ; and that though the Executor did * Poſtes, 
make Default after he was cited, yet he might prove the * Will at any Time when he (ZE) z. 


would. 1 Leon. go. Baxter verſus Bales. 


2. The Father and Son were bound in a Bond to . & who deviſed all his Goods fo the 


Wife of the Son, 
the Son 


who was one of the Obligors, and made her ſole Execurix, and died, then 
died, and afterwards his Wife died inteſtate ; adjudged, that the Obligee, by 


making the IWife of one of the Obligors Executrix, had ſuſpended the Action ſo long as the Ex- 


ecutorſhi 


becauſe ' tis a Choſe in Action, 
the Debt ſhould be extinct. 
drew. S. P. See Sir Fohn Needbam's Caſe, 

4 | | 


yet this Deviſe 


ecutorinip continued, and that a perſonal Action being ſaſpended by the Act of the Party bimſerf 
15 Quite extinguiſbed; and tho? the Debt due on this Bon 


cannot be transferred by a Deviſe, 
ſhall enure as a Declaration of his Mind, that 


| Moor 855. Fryer verſus Gildridge. Hutt. 128. Alton verſus An- 
3. The 


and where the Obligoz makes an 


Hob. 10. 


— © 


— 4 


p 
1 
4. 

+ 
7 
{ 
. 
1 
' 


| 
| 
1 


4 
** 
, 
, 
! 
| 
(| 


3. The Debtor and another were made joint Executors by the Debtee, who deviſed 
ſeveral Legacies to be paid by his ſaid Executors, out of the Debt due to him by the ſaid 
Debtor ; adjudged, that theſe Legacies were recoverable in the Spiritual Court; for as to 
them the Debr is not extinguiſhed, by making the Debtor joint Executor with another, but 
it ſhall be Aſſets in their Hands, as well to ſatisfy the Legatees, as for Payment of Debts. 
Nudd verſus Rumſey. Telv. 160. | | 
4. The Debtor died inteſtate, and the Debtee took out Letters of Adminiſtration ; ad- 
judged, that he might retain his Goods in Satisfaction of his Debt; but if two are jointly 
pund in a Bond, and one of them dies inteſtate, and the obligee adminiſters to him, in 
ſuch Caſe he cannot ſue the other. Hutt. 128. Trudgeon verſus Heron; but if the Ordi- 
nary grant Adminiſtration to the Debtor, the Debt is not extinct. So is the third Reſo- 
lution in Sir Jahn Needbam's Caſe. 8 Rep. 136. | 
5. The Debtor was in Execution at the Suit of T. S. who died aftetwards inteſtate, 
and the Right of Adminiſtration was in the Debtor, who moved for a Habeas Corpus, 


and to be brought into Court in order to be diſcharged ; adjudged, if the Inteſtate did 


not owe Debts, then by granting Adminiſtration to his Debtor, his Debt was diſcharged ; 
but the Court denied the Habeas Corpus, for if they ſhould grant it, they could not diſ- 
charge him, becauſe he himſelf could not acknowledge Satisfaction on Record, for a 
Debt that he actually owed ; therefore they adviſed him to renounce the Adminiſtration 
ro ſome Friend, that it might be granted to him, and then ſuch Adminiſtrator might 
make a Letter of Attorney to him, to acknowledge Satisfaction on Record, on that 
Judgment for which he was in Execution. 2 Mod. 315. Bailys Caſe. ' 

6. T. §. was indebted to the Teſtator in four Hundred Pounds, who deviſed ſome Le- 
Bacies, and after his Debts and thoſe Legacies were paid, he deviſed the Reſidue of his per- 
onal Eſtate to G. D. and made the ſaid 7. S. who owed the four Hundred Pounds, Ex- 
ecutor, and died; it was objected againſt this reſiduary Legatee, that he could have no Part 
of theſe four Hundred Pounds, becauſe the Perſon who owed the Money was made Ex- 
ecutor by him, to whom it was owing, and by that Means the Debt was diſcharged ; and 
if ſo, then the four Hundred Pounds could be no Part of his perſonal Eſtate, and ſo 
no Reſiduim, and that there was ſufficient beſides to diſcharge both Debts and Legacies; 


but it was decreed againſt the Executor, that he ſhould pay the Money to G. D. to 


whom the Reſiduum was deviſed. 1 Ch. Rep. 292. Philips and Philips. 

J. The Obligor took out Adminiſtration to the Obligee, and made V. R. Executor and 
died; one of the Creditors of the Obligee brought an Action of Debt againſt this Execu- 
tor; and adjudged that it would lie. Sid. 79. Lockier verſus Smith. See Antea pl. J. See 
Fryer verſus Gildridge's Caſe, and Sir John Needham's Caſe. 

8. Upon a Writ of Error in B. R. upon a Judgment in C. B. in an Action of Debt on 
a Bond, the Caſe was, one Shelley the Obligee made his Son in Law Robert Wangford, 
(who was the Obligor) his Executor, and died; afterwards the ſaid Executor admini- 
ſtred ſeveral of the Goods, but died before he proved the Will, having made his Wife 
Executrix, who proved the Will of her Husband, and took out Adminiſtration to Shelley 
the Obligee, with his Will annexed, and brought an Action of Debt on this Bond, againſt 
the Heir of Robert Wangford the Obligor ; the Queſtion was, that the Obilgee having 
made the Obligor Executor, and he having adminiſtered ſome. of the Goods, bur dying 
before Probate of the Will, whether that will amount to a Releaſe ; and adjudged thar it 
will; the chief Objection againſt it was, that though the Executor doth adminiſter, yet if 
he dies before probate, his Executor cannot be Executor to the firſt Teſtator, but Admini- 
ſtration muſt be granted to ſuch Executor with the Mill annexed ; which is true, and the 
Reaſon is, becauſe his Executor cannot prove the Will of the firſt Teſtator, becauſe he 
is not named in the Will, and no one can prove a Will, but he who is named Executor 
in the Will it ſelf; but if the firſt Executor had proved the Will, then his Executor might 
have been Executor to the firſt 'Teſtator, becauſe there needs no new Probate ; but in the 
principal Caſe, though the Executor died before Probate, yet by his adminiſtring ſome of 
the Goods, he had taken upon himſelf the whole Adminiſtration, and is a complete 
Executor; for all Payments made to him are good, and ſhall not be defeated though he 
dies before Probate: 1 may maintain Trover for any of the Teſtator's Goods; he may 
avow for Rent, where a Reverſion of a Term comes to him, and for Rent accrued after 
the Death of the 'Teſtator, becauſe the Reverſion is veſted in him by the Will, but for 
Arrears in the Teſtator's Life-time, he cannot avow before Probate ; he may bring an 
Action of Debt for a Debt due to his 'Teſtator before Probate, though he cannot proceed 
to declare, having all theſe Advantages, before Probate ; the Law takes Notice of him as 
an Executor, and ſuch he is till an actual Refuſal, and if ſo, then his Adminiſtring ſome 
of the Goods, hath put it out of his Power to refuſe, for by adminiſtring, he hath accep- 
ted the Executorſhip, and *tis that which makes the Releaſe ; becauſe by being Executor, 
he is the Perſon who is to receive the Money due on the Bond before Probate, and he is 
likewiſe the Perſon who is to pay it; and the Rule is, that where the ſame Hand is to 


receive and. pay, that amounts to an Extinguiſhment, though this Rule doth not always 


4 | held; 


(3 


UUhert the Debtee, oz Obligee is made Executo: by the Debtoz, oꝛ Obli⸗ 
: In ei goꝛ, 02 adminiſters to him. 


1. WO Obligors were bound in a Bond jointly and ſeverally to Anne Rowe, and one Cro. Car. 
T of them made the ſaid Anne Rowe, and his own Wife Executrixes, and died; Arne 3712. See 
Rote the Obligee refuſed, and the Widow of the dead Obligor adminiſtred, afterward tryerver- 
Anne Rowe made the ſaid Widow Executrix, and died, ſo that ſhe now was Executrix, 8 
of the Executrix of the Obligee, and ſhe brought an Action of Debt againſt the other 4 pitt 
Obligor, upon the ſaid Bond, and had Judgment; in which Caſe theſe Points were verſus 
reſolved, ¶ where the Debtor makes the Debtee, and another, Executors, (as in the Pidgeon. 
principal Caſe) and the Debtee refuſes, the Debt is not releaſed, but he may ſtill ſue 
for the Debt, unleſs he adminiſters; for then if he ſues, he muſt ſue himſelf, which 
cannot be, but he may retain as much as will ſatisfy himſelf; but where the Debtee 
makes the Debtor Executor, there the Debt is diſcharged, becauſe a perſonal Action 
once ſuſpended by the Act of the Party himſelf, is gone for ever; and if the Debtee , __ 
makes one of the Debtors Executor who adminiſters, he cannot ſue the other, though the KP. 
Bond is joint and ſeveral ; but he makes the Executor of one of the Debtors, his Execu- (R) 8 
tor, (which is this Caſe) there ſuch Executor may ſue the other Debtor, becauſe he hath Ero. Car- 
the Debt in Right of another. V. Fones 345. * Dorcheſter verſus Webb. | 374. 
2. Where the Obligor makes the Obligee Executor, if he accepts the Executorſhip, and 
proves the Will, he can never put the Bond in Suit, becauſe he cannot ſue himſelf, but 
he may retain the Goods of the Obligor in Satisfaction of his Debt; but where two are 
bound in a Bond, and one of them makes T. S. his Executor, and dies; and afterwards 
T. S. made the Obligee his Executor and died, then the Obligee brought an Action of 
Debt againſt the ſurviving Obligor, who pleaded that the other Obligor who was dead, 
made an Executor, and « Executor made the Obligee his Executor, who had admini- 
ſtred the Goods of the other Obligor who was dead, Ec. upon a Demurrer to this Plea, 
the Plaintiff had Judgment, becauſe the Bond being joint and ſeveral, though the Obli- 
gee had proved the Will, and thereby accepted the Executorſhip, and ſo had difcharged 
the Action as to him, yet it lies againſt the other. 2 Lev. 73. Cock verſus Croſſe. 
3. It was my Lord Hobart's Opinion in Fryer and Gildridge's Caſe, that where an Obli- 
gor makes the Executrix of the Obligee, or Debtee his Executrix, and leaves ſufficient 
Aſſets, ſhe may retain, i. e. the Debt is ſatisfied by Retainer, and for that Reaſon no 
Action can be brought for the Debt: So in Dorcheſter and IVebb's Caſe, it was held, that 
if the Debtor, or Obligor makes the Debtee, or Obligee Executor, and joineth another 
with him in the Executorſhip, and the Debtee refuſeth to prove the Will, the Debt is not 
releaſed; but if he prove the Will, he may retain for his Debt. See Adminiſtration. 


(R) 4. & C. 
"T7, 
Where he ſhall commit a Devaſtavit in conkelling Judgment, paying 


Debts, where not; and what Debts are firſt to be paid. Sce 4dmzr;- 
ſtration. (S) per totum. | 


I. F Udgment in Debt againſt the 'Teſtator, and upon a Si. fa. againſt his Executor, to 

] ſhew Cauſe why he ſhould not have Execution upon the Judgment ; he pleaded; 
that before he had any * Notice thereof, he had fully adminiſtred, by paying Debts o * poſtea. 
Bonds, &c. and upon a Demurrer to this Plea, it was adjudged ill, becauſe an Executor 2. 
ought to take Notice of Debts on Record at his Peril, and ought to pay ſuch Debts in the 
= Place. Cro. Eliz. 193. Littleton verſus Hibbins. 5 Ed: 6. Dyer 80. S. P. 6 Eliz. Dyer 

8. F. | | | 

2. Though *tis regularly true, that Judgments obtained in a Court of Record, muſt 
be paid before Recognizances ;-yet in ſome Caſes, a Recognizance muſt be paid by the 

1 Bt Executor, 


not. 


6. So likewiſe a Recognizance o 


& 


Francis. 
7. The Cogniſor entered into a R 


ing any Covenant not actually broken. 


82 


erwards he acknowledged a Statute to I. L. and 


ecognizance, for Payment of a certain Sum of 
Money, and the Cogniſee gave a Defeazance, reciting, that whereas he and the Cogniſor 
were bound in a Bond of one Hundred Pounds, Debt due to 7. S. it being the proper 
Debt of the Cogniſor, and for which the Cogniſee was only a Surety ; if 
Cogniſor paid the one Hundred Pounds to the aforeſaid T. & the Recognizance ſhould be 
void; the Cognifor died, and an Action of Debt on a Bond being brought againſt his 
Executor, it was adjudged, that he might plead this Recognizance againſt that Action; 
for though this one Hundred Pounds was not the Sum mentioned in the Recognizance, 
but a collateral Sum due to T. S. upon the Bond, to be paid to him, and not to the Cog- 
niſee, and ſo no Duty to him; and though *tis 
might pay it, yet ſince the Recognizance was 
which the Executor might be charged, tis pleadable to the Action of Debt on this Bond. 
Cro Car. 362. Goldſmith verſus Mydnor. 

8. Legacies are Gratuities, and no Duties; and therefore an Action will not lie at 
Common Law, for the Recovery of a Legacy; in like Manner, a Covenant is no Duty 
till 'tis broken, therefore ſince *tis incertain whether it will be broken or not, it ſhall be 
preſumed that it will not, and for that Reaſon the Legacies ſhall be paid, notwithſtand- 
Allen 38. Eales verſus Lambert. File 37. 


robable that the Heir of the Cogniſor 
or the Payment of a Sum certain, for 


But Mortnaries, and Reliefs are to be paid before Legacies. 


9. Aſumpſit againſt an Executor, who pleaded a Bond 
his Teſtator yet unpaid, and that he had not Aſſets, ultra 
ad ſatisfaciend debitum prædictꝰ & ad illud onerat* & obligat, &c. the Plaintiff replied, the 
Bond was upon Condition to pay twenty Pounds at a Day not yet come, and upon a 
Demurrer to this Replication, it was adjudged ill, becauſe the Plaintiff did not alledge, 
that the Defendant had Aſſets ultra twenty Pounds; for if he hath not, he is not bound 
to pay the Plaintiff*s Debt upon a ſimple Contract, before a 
at a Day to come. 3 Lev. 57. Lemmon verſus Fowke. N 


— 
. 
. 
* 


1 


erefore the 


forty Pounds entered into by 
e Pounds, gue non ſufficiunt 


Debt upon a Bond, payable 


Io. Sire 
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10. Sire facias againſt the Defendant Batthurſt, as Adminiſtrator of Mary Sachwell, 


againſt whom the Plaintiff had obtained a Judgment of one 'Thouſand ſeven Hundred 


Pounds, Ec. as Adminiſtratrix of her Husband H. S. de bonis pred? H. S. ſi tant”, &c. 69 
fi non de bonis propriis, and ſuggeſts that Mary had Goods ſufficient from her Husband 
H. &. but had waſted them; the Defendant pleaded that Mary had fully adminiſtred the 
Goods of H. S. and traverſed the Devaſtavit, &c. the Plaintiff in his Replication maintains 
the M aſte, and Iſſue thereon, and the Jury found quoad three Hundred and fourteen Pounds, 
that ſhe had waſted; and farther they find that before the Marriage between H. S. and 
Mary, viz. May 2, &c. the Husband covenanted with one Norwood, to leave Mary at his 
Death one 'Thouſand Pounds, and gave a Bond to the ſaid Norwood in two Thouſand 
Pounds, conditioned to pay the ſame; that the Husband died indebted to the Plaintiff 
in one Thouſand ſeven Hundred Pounds, and that Adminiſtration of his Goods was 

ranted to Mary, who Octob. 23, &c. was ſued by the Plaintiff, who got Judgment againſt 
bM; that the one Thouſand Pounds not being paid to Mary, the {aid Norwood on the 
ſame Ofob. 23. brought an Action of Debt upon the ſaid Bond, againſt her as Admini- 
ſtratrix to her Husband, and obtained Judgment againſt her for two Thouſand 
Pounds de bonis, of the Husband, ſi tant”, &c. and that ſhe by the Conſent of Norwood, 
had one Thouſand Pounds left in her Hands, of her Husband's, to ſatisfy the one Thou- 
ſand Pounds due to him; adjudged, that the Defendant Bathurſt ſhall be charged with the 
Goods of Mary, for the one Thouſand Pounds left to her for her own Uſe; for ſhe by 
confeſſing a Judgment to the Plaintiff for one 'Thouſand ſeven Hundred Pounds, hath 
made her ſelf liable, becauſe ſhe might have pleaded the Bond of two 'Thouſand Pounds, 
in Bar of the one Thouſand ſeven Hundred Pounds, which was due to the Plaintiff by 
Contract only ; and ſhe having omitted ſo to do, ſhall be charged therewith as for her 


proper Debt, notwithſtanding the other Judgment recovered againſt her by Norwood. 3 
Lev. 113. Britton verſus Bathurſt. 


(D) 


Ok his P2ivilege, to pꝛeker one Creditoz befoze another, in Payment of 
the Debt. 

I. RY though an Executor may prefer which of the Creditors he pleaſes, by confeſ- 

| ſing a Judgment to one, where he is ſued by two of the Creditors of his Teſtator ; 

yet if an Action is brought againſt him upon a Bond, and he afterwards pays another 

Bond without Suit, this will be a Devaſtavit in him. Moor 678. Searl's Caſe. 

2. Where ſeveral Actions are brought againſt him, and all of an equal Nature, he may 
confeſs a Judgment to one of them, and pay his Debt firſt, unleſs *tis in the Caſe of 
the King, who may be entituled to a Debt upon an Inquiſition found, or to Fines, or 
Amerciaments in his Courts of Record, which Debts muſt be firſt paid ; and if there are 
ſeveral Debts, due on ſeveral Bonds, from the Teſtator, his Executor may pay which 
Bond-Debt he pleaſes, except an Action of Debt is actually commenced againſt him 
upon one of thoſe Bonds ; but even in ſuch Caſe, if pending that Action, another Bond- 
Creditor brings another Action againſt him, yet before Judgment obtained by either of 
them, he may prefer which he will, by confiſing a Judgment to one and paying him, 
which Judgment he may plead in Bar to the other Action depending againſt him. Vayghan 
89. Edgcomb verſus Dee. 

3. An Action was brought againſt an Executor, and pending that Action, he procured 
another to commence an Action againſt him for a ju Debt, due and owing by his 'Teſta- 
tor ; and the Executor gave way to the Plaintiff in the laſt Action, to obtain Judgment 
before the other, which Judgment he pleaded to the firſt Action, and adjudged good, 
becauſe he hath Liberty to pay one Debt before another ; for though in Confrience all 
his Teſtator's Debts ought to be paid, yet there may be ſome Circumſtances, which may 


make it reaſonable to prefer one Creditor before another, as if he is very poor, and in 


ſuch Caſe where the Executor conſents to pay him firſt, it ſhall never be intended to be by 
Covin. Sid. 21. Blundevill verſus Loverdalc. 


(E) 


hat Intereſt he hath, and to what Actions, and Things he is entitu⸗ 
| led, and to what not, See Probate (C) per totum. Sale. (E) 3- 


1. A N Executor of an Executor, is an Executor to the firſt Teſtator, but he may take 


1 And. 82. 


upon him the Executorſhip of his own Teſtator, and refuſe to intermedle with 


the other, and if the firſt Executor refuſe, or dies before Probate, in ſuch Caſe his Exe- 
cutor ſhall not adminiſter to the firſt Teſtator, unleſs his Executor was made Reſidcary, 
5 H 2 | Legatee, 


7 Executor of an Executor. 


- 
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Legatee, as well as Executor; as for Inſtatice, an Executor before he proved the Will of 
his Teſtator, made his Executor, and and died; ſuch an Executor cannot take upon him 
the Execution of the Will of the firſt 'Teſtator, becauſe the firſt Executor died before he 
proved the Will, but he may take Adminiſtration of the Goods of the firſt Teſtator cum 
Teftamento annex, neither can an Executor of an Adminiſtrator, take Adminiſtration of 

the Goods of his Inteſtate. Dyer 372. Ifed verſus Stanley. | 
2. The Teſtator deviſed that his Executors ſhould receive the Rents and Iſſues of his 
Lands, till his Son came of Age, for and towards the Payment of his Debts, and Le- 
gacies, Ec. and he made two Executors, and died; afterwards * one of thoſe Executors 
Det died, and the Survivor of them made his Executor, and died likewiſe, during the Minority 
will not of the Son ; adjudged, that ſuch Executor of the ſurviving Executor may receive and 
- $5.4 diſpoſe the Rents and Profits of the Eſtate till the Son comes of Age, becauſe it was an 


iter and Intereſt veſted in the ſurviving Executor by the Will, and not only an Authority to re- 
the Survi- ceive the Profits. Dyer 210. 

vor, but it 

muſt be brought againſt the Survivor alone. 4 Leon. 192. 


3. Two Executors, one of them proved the Will, and the other refuſed before the 
Ordinary, who thereupon granted the Adminiſtration to the other, who made his Execu- 
tor, and died; and that Executor alone, without joining him who refuſed, brought an 
Action of Debt for Money due to the firſt Teſtator, and the better Opinion was, that 

* Antea, the Action was well brought; for though he who refuſed might * adminiſter ar any 
(A) 1. Time, notwithſtanding ſuch Refuſal, yet it muſt be in the Life-time of his Companion, 
but after his Death he cannot, for then his Election is gone. Dyer 160. 

4. But it hath been adjudged, that ſuch an Executor of an Executor cannot maintain 
an Action of Debt, for a Debt due to the firſt Teſtator. 1 Leon. 152. Fray verſus 
Allen. 

5. An Executor made an Infant his Executor and died, and then Adminiſtration was 
granted to the Plaintiff during the Minority of the Infant, which ſaid Plaintiff, as Admi- 
niſtrator to the firſt Executor, brought an Action of Debt againſt the Defendant, upon a 
Bond due to the firſt Teſtator, and had Judgment, but it was reverſed in Error, becauſe 
he ought to have brought the Action as Adminiſtrator to the firſt Teſtator ; but he had 
brought it as Adminiſtrator to the firſt Executor, which is wrong. 4 Leon. 58. Limver ver- 
ſus Evorie. | | 

6. An Executor of an Executor may avow in proprio jure, for Rent due to the firſt Te- 
ſtator, as where Leſſee for Years made 7. P. his Executor, and died afterwards, T. P. 
made . C. his Executor, and likewiſe died; then VJ. C. diſtrained for Rent Arrear in 
the Life- time of the firſt Teſtator, and in Replevin brought he avowed in jure proprio; it 
was objected, that an Action of Debt had been the proper Remedy, for Rent Arrear in 
the Life-time of the firſt Teſfator; but adjudged, that the Executor might difrrain at 
Common Law, by Reaſon of the Reverſion which made the Privity, and tan the Avow- 
ry was good, though made by an Executor of an Executor, in his own Right, and. not in 
the Right of the firſt Teſtator. Latch. 211. Hood verſus Marſh. 1 Vent. 292. 


(F) 
Where he hath no Jnteref, and of Actions bzought againſt him. 


1. A N Adminiſtrator durante minore ætate got Judgment, and before Execution he 
| made a Will, and appointed T: P. his Executor, and died; afterwards this Exe- 
cutor brought a Sci. fa. upon the Judgment againſt the Defendant, and Proceſs continued 
till he was outlawed, then he brought a Writ of Error, and it was adjudged, that an 
Executor of .an Adminiſtrator, cannot have Execution upon a Judgment obtained by the 
Adminiſtrator, becauſe ſuch Executor is not liable to pay the Debts of the firſt Inteſtate 
and no Man ſhall have Execution in ſuch Caſe, but he who is chargeable to thoſe Debts. 


5 = 9. Brudnell's Caſe. poſtea Sci. fa. (D) 1. S. C. Cro. Blix. 435. Perkins verſus Clerke. 

Moor 2. Judgment againſt an Executor, and a Fi. fa. awarded, but before it was executed, 
| _ he died inteſtate ; and Adminiſtration was granted to the Plaintiff, who brought an Action 
144. againſt the Defendant, for taking the Goods of the Executor, by virtue of a Warrant 
from the Sheriff; and it was inſiſted for the Plaintiff, that the Taking the Goods was 

illegal, for though they were in his Poſſeſſion, yet the Judgment was not obtained againſt 

him but againſt the Executor; and therefore a new Proceſs ought to have been awarded, 

vi. a Sci. fa. againſt him, to ſhew Cauſe why the Defendant ſhould not have Execution; 

but adjudged, that the Property of the Goods was bound from the Time of the Teſte of 

the Fi. fa. and that notwithſtanding the Death of the Executor, the Sheriff might execute 

the Writ on the Goods, in the Hands of the Adminiſtrator, Cro. Eliz. 181. Parkes 


: 3 | verſus 
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verſus Moſſe. Poſtea Sheriff (G) 4. & C. See Snape verſus Norgate. Sci. fa. (D) to. Cro. 
Car. 167. S. C. Jones 214. S. . . 85 | | 

3. An Executor is an Aſſignee in Law, and ſo is an Executor of an Executor; 
but where a Man gave Bond to pay a Sum of Money to ſuch Perſon as the 


Obligee, by his laſt Will ſhould affign, or appoint, and he did not appoint any Perſon 


by his Will to receive it; adjudged, that his Executor ſhall not have it, becauſe 
theſe Words to pay carry a Property in them, and it muſt be an Aſſignee in Fact, and 
not in Law, which is intended in this Caſe. Therefore if the Executor himſelf hath no 
Title, his Executor cannot have any. Hob. 9. Perſe verſus Mead. Vangh. 182. S. P. 

4. An Adminiſtrator obtained a Judgment againſt the Defendant, and died before 


Execution; adjudged, that his Afminiſtrator ſhall not have Execution of that Judgment, 


becauſe he is not privy to the Record. Yore verſus Gough 33. | 

5. The ſame Caſe is reported by Juſtice Croke, viz. the Creditor died inteſtate, and 
Adminiſtration was granted to T. P. who brought an Action of Debt againſt the Defen- 
dant, and had Judgment, but died inteſtate before Execution; then Adminiſtration of 


the Goods of the Creditor was granted to the Plaintiff, who was now Adminiſtrator of 


an Adminiſtrator, and he brought a Si. fa. upon the Judgment obtained by the firſt Ad- 
miniſtrator; and upon Demurrer it was adjudged, that it did not lay for want of Privity, 
but that he muſt begin again; though it was inſiſted for the Plaintiff, that the Debt due 
to the firſt Inteſtate was turned into a Judgment, and ſo the ſecond Adminiſtrator might 
have ſpecial Sci. fa. to have it executed. 5 1 Fac. 2. Cro. 4. Tore verſus Gongh. 

6. An Executor obtained a Judgment, and afterwards brought an Elegit, but before the 
Debt was levied, he died inteſtate; adjudged, that his Adminiſtrator de bonis non, ſhall 


have the Advantage of this Judgment, becauſe by taking out the Elegit, the Intereſt was 


veſted, but had been otherwiſe, if the Writ had not been taken out. Sid. 29. Harri ſon 


verſus Bowden. See Cleev verſus Veer. 


7. An Executor died inteſtate, V. R. adminiſtred to him; adjudged, that this Admini- 
ſtrator of the Executor ſhall be entituled to the Goods of the firſt Teſtator, eſpecially if 
the Executor was made reſiduary Legatce. See Dyer 372. a. but tis otherwiſe of an Admi- 
niſtrator of an Adminiſtrator. Sid. 79. In Lockier and Smith's Caſe. 

8. It was with Difficulty obtained, that an Action of Debt would lie, even againſt an 
Executor himſelf, upon a Suggeſtion of a Devaſtavit made by his 'Teſtator, becauſe tis a 
perſonal Wrong and dies with him; but the Courts of Common Law would never yet 
allow, that ſuch an Action ſhould be extended to an Executor of an Exccutor, unleſs where 
the firſt Executor came by the Goods in a wrongful Manner; but yet the Court of 
Chancery have thought it equitable, to make gn Executor of an Execntor liable to anſwer 
the Value of the Waſte to the Creditors, ſo far as he had Aſſets from tie firſt Executor, 
and alſo liable for ſo much of the Eſtate of the firſt Teſtator as came to his Hands; as 
for Inſtance, the Teſtator bequeathed a Legacy to T. P. and afterwards he made a Ma 
and his Wife Executors, and died, the Husband made the Wife and his Son his Executors, 
and then he died; afterwards T. P. the Legatee, exhibited a Bill in Chancery againſt the 
Widow and her Son, wherein he charged that the firſt Teſtator's Eſtare, which was liable 
to ſatisfy his Legacy, was now come to the Hands of the ſaid Defendants, whereof one 
was the ſurviving Executrix of the firſt Teſtator, and the other was an Executor of the 
other Executor deceaſed ; and upon his Demmurrer to this Bill, for that he was not privy 
in Law, nor accountable for any Part of the Eſtate of the firſt Teſtator, but that the 
ſurviving Executrix was chargeable alone, it was decreed, that the Eſtate was liable, 
into whoſe Hands ſoever it came. 1 Ch. Rep. 57. Nicholſon verſus Sherman. Raim. 23. S. C. 
Sid. 45. S. C. See Antea Devaſtavit. (C) pl. 3, 10, II. : 

9. But now by the Statute 30 Car. 2. cap. J. an Executor of an Executor is made liable, as 
his Teftator would have been, if living, where the Goods are waſted, or converted. 


6 


Mhat chall go to him excluſive of the Heir. Sec Emblements, per totum, 
| Rent (C) per totum. 


N 1 are Things either in Poſſeſſion, or Action; the poſſeſſory Things which go 

to him, and not to the Heir, are all Chattles real; as for Inſtance, all Leaſes de- 
terminable upon Lives, all Leaſes for a certain Term of Years ; tis true, ſuch Leaſes are 
not in Poſſeſſion till an actual Entry is made on the Lands, except Leaſes of Tithes, in 
which Caſe *tis impoſſible to make an Entry; ſo are all Arrears of Rents iſſuing out of 


Lands, or Houſes; ſo is a Leaſe made to a Biſhop, and to his Succeflors ; ſo where the 
Grantee of the next Preſentation dies before rhe Church becomes ; void in all theſe Caſes 


the Executor hath a Right, and in ſome Caſes, the Rent it ſelf ſhall go to the Executor. 


Dyer 283. 
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2. As for Inſtance, Leſſee for one Hundred Years died inteſtate, his Wife adminiſtred, 
and made a Leaſe for five Years to T. P. rendering Rent to her, or to her Executors, &c. 
afterwards ſhe made the Plaintiff her Executor, and died; the Queſtion was, whether the 
Plaintiff who was Executor to an Adminiſtratrix, or the Adminiſtrator de bonis non, &c. of 
the Inteſtate ſhould have this Rent; it was inſiſted for the Adminiſtrator that he ſhould 
have it, becauſe the Rent was incident to the Reverſion, and that the Covenant to pay 
the Rent, ſhall go with the Rent it ſelf; but it was adjudged, that the Executor of the 
Adminiſtratrix ſhall have it, becauſe ſhe made the Leaſe, and he comes in and is intituled under 
that Leaſe; and therefore he may maintain an Action of Covenant, on the perſonal 
Contract made between her and the Leſſee, which the Adminiſtrator de bonis nom, &c. 
cannot, becauſe he muſt come in paramount this Leaſe upon which the Rent was reſer- 
ved. 1 Vent. 259, 275. Norton verſus Harvey. 2 Lev. 100. Drew verſus Baily. S. P. 

3. The Teſtator deviſed the Rents and Profits of his Eſtate to T. P. for fifteen Years, 
in Truſt to pay his Debts, and made the ſaid J. P. reſiduary Legatee and Executor, and 
died; the Truſt was afterwards performed within the fifteen Years, and it was inſiſted in 
Equity for the Heir, that ſo much of the ſaid Term as remained after the Truſt was 
performed, ſhould fink into the Inheritance, out of which it was raiſed, and this for the 
Benefit of the Heir ; but it was decreed, that by the Deviſe of the Rents and Profits, an 
Intereſt paſſed to the Legatee, and that he as Executor ſhall have the Reſidue of the 
Term. Ch. Rep. 98. Gore verſus Blake. 

. Two Perſons had Goods in Common, one of them died, his Executor is entituled to 
the Share of a Moiety of thoſe Goods. 1 Infe. 182. 

5. A Leaſe for Years was made thus, /. This Indenture between Tercarram of the one 
Part, and Friendſhip, his Wife, and Children of the other Part, at the Aſſignment of the 
ſaid Friendſhip : The Queſtion was, if Lucy the Daughter which the Husband and Wife 
had at that Time, was a Party to this Indenture, and ſo took the Term; or if another 
Son of Friendſhip, whom he afterwards made Executor, ſhould have it; and adjudged for 
the Executor, becauſe by thoſe Words, at the Aſſignment of Friendſhip, he had reſerved a 
Liberty to make his Son a Party. 4 Leon. 64. Tercarram verſus * . 

6. The Executor is intituled to all perſonal Goods and Chattels of the Teſtator, of 
what Nature, Kind, or Quality the ſame are, and theſe are always accounted to be in his 
Poſſeſſion, though they are not actually ſo; for he may maintain an Action of Treſpaſs, 
againſt one who detains them from him; he is alſo entituled to Things iz Action; as for 
Inſtance, he is entituled to the Right of Execution on a Judgment, Bond, Statute, or 
other Specialty whatſoever ; he is alſo entituled to the Money due on a forfeited Mort- 
gage, hx the Death of the Mortgagee, unleſs *tis reſerved to be paid to the Mortga- 
gee, and his Heirs ; but if tis to be paid fo him, his Heirs, or Executors, the Mortgagor 
may pay it to which he will. 1 1». 209. b. 


(H) 
here he ſhall be charged de bonis 'T'eſtatoris, and where de bonis pro- 


priis, &c. 


I. D* B'T againſt two Executors, one of them confeſſed the Action, and there was 
Judgment againſt the other by Default, and the Judgment was to recover the 
Goods. of the Teſtator in both their Hands, for which a Sci. fa. iſſued againſt both, and 
the Sheriff returned ꝝibil; but that he who had made Default, had waſted the Goods, 
and thereupon another Si. fa. iſſued againſt him alone, and there was Judgment againſt 
him again by Default, and Execution de bonis propriis. 4 Eliz. Dyer 210. 
2. Debt againſt an Executor of an Executor, upon the Bond of the firſt Teſtator ; the 


Defendant pleaded, that the firſt Teſtator did owe one Hundred Pounds to his Teſtator, 


after whoſe Death, Goods of the Value of one Hundred Pounds came to his 'Teſtator, as 
Executor of the firſt Teſtator, which he retained, and ultra the ſaid Goods; his Teſtator 
in vita ſua plene adminiftravit, the Plaintiff replied Aſſets in London tempore mortis of the 
ſaid Teſtator, and it was found for him; and he had Judgment de bonis of the firſt Te- 
ſtator, in the Hands of the Defendant, and Damages de bonis l and thereupon a 
Sci. fa. was brought againſt the Defendant, upon which the Sheriff returned a Devaſtavit, 
and the Plaintiff had Judgment and Execution de bonis propriis of the Defendant ; and if 


alla bona, then he might have either a Ca. ſa. or an Elegit. 3 Eliz. Dyer 185. Sir Fobn 


Chicker's Caſe. _, | -- | | bo 
3. Leſſee for Years covenanted to repair the Houſe, - and died, afterwards it was burnt 


down by the Negligence of his Executors ; adjudged, that an Action of Covenant did 
lie againſt them, and that the Plainciff ſhould recover Damages de bonis Teſtatoris. Paſ. 


2 4. Error 


2 4. — 1 
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4. Error of a Judgment, the Error aſſigned was, for that Debt was brought againſt 
Husband and Wife, as Adminiſtratrix, and the Defendant pleaded Payment by the 
Wife, after the Death of the Inteſtate her firſt Husband, and ifſue being joined upon it, 
and found for the Plaintiff, the Judgment was quod recuperet debitum, againit them de honis 
Teſtatoris, & i non, &c. the Damages de bonis propriis, when the Judgment ought to have 
been e bonis propriis, becauſe the Plea was falſe ; beſides the Damages ought to have been 
of the Goods of the Husband, and not de bonis propriis, for that includes both Husband 
and Wife, and a Feme covert can have no Goods; but adjudged, that though the Plea 
is falſe, yet the Defendant by marrying the Widow, is not altogether a Stranger to the 
Inteſtate, who was her firſt Husband ; and though ſhe can have no Goods during the 
Coverture, yer becauſe the Husband is charged in Reſpect of his Wife only, and becauſe 
ſhe might have Goods if ſhe ſhould furvive him, and Execution might be then taken 
agaiſt her, therefore the Judgment was held good, and affirmed. 2 Cro. 191. Johns verſus 
Adams. | 

5. Debt againſt an Executor, who pleaded plene adminiſtravit, and the Plaintiff replied 
Aﬀets; thereupon the Defendant relicta verificatione confeſſed the Action, and Judgment 
was entered againſt him de bonis Teftatoris ; but it was moved that this Confeſſion did import 
that he had Aſſets ſufficient, and that it might be ſo added to the Entry; but adjudged, 
that the Confeſſion naturally extends no farther than the Declaration, which was in the 
Debet, and not that he had Aſſets ſufficient. Hob. 178. Bird verſus Culme. 

6. Debt againſt an Adminiſtrator, who pleaded that before the Action brought, the 
Adminiſtration was revoked and granted to another, and that he had then Aſſets to the 
Value of two Hundred Pounds, but had paid it to the new Adminiſtrator ; the Plaintiff 
replied, that the Revocation was by Covin, between the Defendant, and the new Admini- 
ſtrator, upon which they were at Iſſue, and a Verdict that it was by Covir, and Judgment 
guod the Plaintiff recuperet de bonis Teſtatoris 3 and upon this Error was brought, and it was 
aſſigned for Error, that the Judgment ſhould have been conditional, that is, if he had not 
Goods of the Inteſtate, then de bonis propriis ; but the Judgment was affirmed. 1 Bulf. 

187. Morgan verſus Sotes. Adminiſtration. (Z) 2. Telv. 219. F. C. 

J. Debt againſt the Executors, upon a Bond of the Teſtator, conditioned that he, or Antea: 
his Executors, ſhould every Year, during the Life of the Obligee, deliver to him one Load Admin 
of Hay on Michaelmas Day, &c. then they plead, that they, and their 'Teſtator had every 7 +6 
Year, performed this Condition, and ſhewed how; the Plaintiff replied, that at Michae!- 

mas in ſuch a Year, after the Death of the Teſtator, the Defendants had not delivered 

to him a Load of Hay, Sc. upon which they were at iſſue, and a Verdict for the Plain- 

tiff, who had Judgment againſt the Defendants de honis propriis, for this falſe Plea. Moor 

69, 70. 

8. The Plaintiff made a Leaſe to T. S. &c. who covenanted to keep the Houſe in Re- 2 Cro: 
pair, T. S. died, and made J. B. his Executor, who died and made R. B. his Executor, 647- 
againſt whom the Plaintiff brought an Action of Covenant, and aſſigned a Breach, 
for that he himſelf had ſuffered the Houſe to be out of Repair: The Defendant pleaded 
Performance, Ec. by the Teſtator, by T. B. and by himſelf, upon which they were at 
Iſſue, and the Plaintiff had a Verdict and Judgment in C. B. quod recuperet damna de bonis 
Teſtatoris, and upon a Writ of Error in B. R. it was affigned for Error, that this Judg- 
ment ought to have been general de donis propriis, and not de bonis Teftatoris ; becauſe the 
Action is founded on a Wrong done by the Executor himſelf, for otherwiſe it would be 
in his Power by the Non-performance of Covenants, to waſte the Eſtate of the Teſtator, 
without being ſubje& to a Devaſtavit ; but adjudged, that the Judgment was well given 
de honis Teftatoris, and ſo in all Caſes, but where the Executor makes himſelf a Stran- * pyex 
ger to the Will; as by pleading a falſe Plea, Sc. Palm. 314. Bull verſus Winter. 324 


(1) 
Judgments pleaded by him. $ce Adminiſtration. (T) (V (W) (Y per 


totum. 


I. EBT againſt an Adminiſtratrix upon a Bond of ſix Hundred Pounds, made by 
her Teſtator, &c. ſhe pleaded in Bar, that he acknowledged a Recognizance to 

the King of one Hundred Pounds, and another to B. G. of eight Hundred Pounds, and 
another to . R. of one Thouſand Pounds pro veris & juſtis debitis, and pleaded ſeveral 
other Recognizances; and that ſhe had no Goods, or Chattels of the Inteſtate, beſides 
Goods ad valentiam of the ſaid Recognizances, and averred the ſame were in Force, and 
that ſhe had no other, or more Goods, Ec. beſides Goods not ſufficient to ſatisfy the ſaid 
ſeveral Debts; the Plaintiff replied, that the Recognizance to B. G. for eight Hundred 
Pounds, was paid by the Teſtator in his Life-time, Oc. and the other Recognizances were 
for Performance of Covenants, none of which were broken ; and that they wefe kepe, on 
| od 
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Foot by Fraud, and that the Defendant had Goods in her Hands, Gc. præterguam bona 
ad valentiam of one Hundred Pounds due to the King, Ec. adjudged, that the Plea in Bar 
was ill, becauſe it was repugnant, for ſhe pleaded that ſhe had no Goods, Sc. | beſides 
fuch which were to the Value of the Recognizances, and immediately after ſhe! pleads that 
ſhe had no Goods, Sc. beſides thoſe which were not ſufficient to ſatisfy the ſaid Debts z 
likewiſe the Pleading that ſhe had not ſufficient, is too general, for ſhe ought to confeſs 
how much ſhe had, becauſe tis a Thing properly in her Knowledge; then as to the Re- 
plication of the Plaintiff, viz. that the Recognizances were for Performance of Cove- 
nants, this is good without any further Certainty, becauſe he is a Stranger to the Deeds, 
and the general Allegation of Covin is good, without ſhewing that the Defendant re- 
fuſed to ſign a Releaſe, Ec. The Bar is likewiſe ill, becauſe the Inteſtate was bound in 
the Recognizances with another, and the Defendant doth not ſay, that the other did not 
ſatisfy the ſame. 9 Rep. 108. Treſham's Caſe. Adminiſtration. (W) 6. S GC 

2, Debt againſt an Executor, who pleaded a Judgment obtained againſt him by V. R. 
ultra quod he had not Aﬀets, which Judgment was then in Force; and this was held a 
good Plea, though the Defendant did not ſet forth in what Action, or for what the 
Judgment was obtained. Sid. 230. Brown verſus Purchaſe. 

3. Error in B. R. to reverſe a Judgment againſt an Executor, where he pleaded ſeveral 
Judgments againſt him, and the laſt was thus pleaded, viz. That one F. H. in cadem cu- 
ria implacitaſſet, &c. and recovered in Trinity-Term, but did not ſet forth in what Tear; 


and upon a general Demurrer the Executor had Judgment, and now the Error aſſigned, 


was the Incertainty in Point of Time, when the Judgment was obtained; for if ſuch 
Pleading ſhould be allowed, it would be very difficult for the Plaintiff to find the Record, 
and it would bar him of the Plea, that it was kept on Foot by Fraud. 1 Vent. 76. Fordan 
verſus Foſſett. 8 | 
4. Indebitatus aſſumpſit againſt an Executor, Sc. for Goods ſold to the Teſtator; the 
Defendant pleaded ſeveral Judgments confeſſed by him in Debt on ſimple Contracts, prout 
patet per ſeparalia Recorda inde, which are yet in Force, and that he hath not Aſſets be- 
yond ſuch a Sum, which is not ſufficient to ſatisfy them, Sc. and upon Demurrer it was 
objected to this Plea, that the Concluſion thereof is ill, becauſe tis prout patet per ſepara- 
ralia Recorda, when he ought to have concluded ſo to each Judgment, tis not ſaid that 


the Judgments were pro veris & juſtis debitis, which is uſual, eſpecially where the Judg- 


ments are by Confeſſion in Actions of Debt, which do not lie againſt Executors on a 
ſimple Contract of the Teſtator; but adjudged, that prout patet per ſeparalia Recorda, 
doth not make a complicated Iffue, for it ſhall be taken to relate to each ſeverally, and 
the Plaintiff might have replied ul tie Record, to each ſeverally; tis true, tis not ſaid 
pro veris & juſtis debitis, but that is to be objected on the other Side in the Replication, 
and put the Defendant to prove it; tis true likewiſe, that an Action of Debt will not lie 
againſt an Executor upon a ſimple Contract of the Teſtator ; ſo are the old Books, where 
"tis likewiſe held, that there was no other Remedy, but the Law is now altered; for 
though a Debt upon ſimple Contract of the Teſtator, cannot be recovered of the Execu- 
tor by an Action of Debt, yet it may by Aſſumpſit ; Judgment for the Defendant. 1 Lev. 
200. Palmer verſus Lawſon. ah | 

5. Debt upon Bond againſt an Executor, who pleaded ſeveral Judgments obtained 
againſt him upon Bonds made by the Teſtator, and that he had not Aſſets ultra, &c. 
The Plaintiff replied, as to one Bond of two Hundred Pounds, the Condition was to 
pay only one Hundred Pounds, and ſo to the Reſt ſeverally; and that the Defendant had 
Aſſets to pay the Plaintiff, and ultra, to ſatisfy the leſſer Sums in the Conditions, Cc. vis. 
at ſuch a Place. The Defendant rejoins, that he had not Aſſets ultra, to ſatisfy the Debts 
and Fudgments ſet forth in his Plea, and upon a ſpecial Demurrer to this Rejoinder, for that 
it did not anſwer the Replication, but ambiguouſly ; for he ſhould have rejoined, that he 
had not Aﬀets ultra to ſatisfy the leſſer Sums, and not to make the penal Sums Parcel of 
the Iflue ; for if he had not Aſſets ultra the leſſer Sums, he ought to pay the Plaintiff; 
but adjudged, that the Penalties are due Debts, till the Obligees are ſatisfied ; for though 
in Equity and Conſcience the leſſer Sums are only due, yet the Obligees might not ac- 
cept them, without being compelled by Decrees in Chancery ; or if they would accept 
them, and the Defendant would not pay them, in ſuch a Caſe, the Plaintiff might have 
helped himſelf by pleading ſpecially, that they would, and offered to accept the leſſer 


Sums, but that the Defendant would not pay them, but kept the Judgments on Foot by 
Fraud and Covin; but he cannot aid himſelf by ſuch a general Pleading, as he hath done in 


the principal Caſe; - therefore without ſuch ſpecial Pleading, the Defendant ſhall protect 


himſelf by the Penalties in thoſe Bonds againſt other Actions. 3 Lev. 368. Thompſon ver- 
ſus Hum. dot TELE 


6. Debt againſt an Executrix, who pleaded ſeveral Actions of Debt brought againſt 


her, pro eo videl quod cum the Teſtator, c. per quoddam Scriptum ſuum obligatorium, be- 
came bound, Sc. and Judgments obtained on thoſe Bonds againſt her, Cc. and that ſhe 
had fully adminiſtred, &c. and upon Demurrer to this Plea, it was objected that quod 


L cum 


— 


: \ 
— 1 


cum, (the Teſtator in his Life-time) per quoddam ſcriptum became bound, is no more than 
a bare Recital; ſhe ought expreſly to aver that the Teſtator did, (in Lis Life) enter into 
ſuch Bonds, and then the Plaintiff might have replied non ſunt facta Teftatoris, which would 
have made a proper Iſſue; but adjudged, that the Defendant need not make ſuch Aver- 
ment, becauſe the Plaintiff cannot reply aon ſunt facta, &c. for none can have that Plea 
but the Heir, or the Executor, or the Adminiſtrator ; another Objection was, that the 
Defendant did not ſet forth that the Teſtator entered into theſe Bonds pro veris E juſtis 
-debitis ; but adjudged, that ſhall be preſumed, and that if the Plaintiff will reply to this 
Plea, he muſt infiſt that the Judgments were obtained by Fraud. 1 Lutw. Rep. Robinſon: 
verſus Corbett. 3 e | 
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(K) | 
By what Acts, and How chargeable, See Joint Executors. (B) 2. Deoaſta- 
* vit. (C) 3, 10. | | 


1. A N Executor of his Wrong, is one who takes upon himſelf the Office of Executor 
. without any lawful Authority; he is chargeable to the rightful Executor, and to 
all the Creditors of the Teſtator, and likewiſe to the Legatees, ſo far as the Goods 
amount which he wrongfully poſſeſſed ; and ſuch an Executor is made by any Act of He- 
niſition, transferring, or poſſeſſing himſelf of any of the Eſtate, or Goods of the Decea- 
ed, but not by Acts of Piety, Charity, or Neceſſity; and by the Statute 43 Eliz. cap. 8. 
*tis enacted, That if any Perſon ſhall obtain any Goods, or Debts of the Inteſtate, or by Fraud 
releaſe, or diſcharge any Debts due to him, or by procuring Adminiſtration to be granted to a 
Stranger who is poor and not to be found, with an Intent to obtain the Eſtate of the Inteſtate, 
and not upon any valuable Conſideration, or in Satisfattion of juſt Debts anſwerable to the 
Value of Goods, or Debts ſo obtained, he is charged as Executor of his own IWrong. 
2. It hath been a Queſtion, that if a Stranger poſſeſſes himſelf of the Inteſtate's Goods, 
without doing any farther Act as an Executor, either by paying, or receiving Debts, or 
. A* or by diſpoſing thoſe Goods which he had in his Poſſeſſion, whether in ſuch 
Caſe he was an Executor de ſor: tort ; and my Lord Rolle in abridging this Caſe in Dyer, 
tells us, that it did not; but this muſt be underſtood, where there is a rightful Executor 
made, or where Adminiſtration is duly granted to another, for in ſuch Caſe the Creditors 
of him who is dead, have a proper Perſon to ſue ; but where their is neither an Execu- 
tor, or lawful Adminiſtrator, there the Creditors have no Perſon againſt whom they may 
bring the Action, but him who hath poſſeſſed himſelf of the Goods, and claims them 
as his own, or who uſeth, or ſelleth them. Dyer 105. 1 Roll. Abr. 918. Hoyer verſus 
Soutbcot. 5 Rep. 33. Read's Caſe. Hob. 49. S. P. Stile 384. S. P. | 
3. Adminiſtration was granted to a Feme covert who died, and in an Action of Debt Moor 
brought againſt the Husband, he pleaded me ungques Executor, the Jury found that he 39% 
| detained bonam partem of the Goods, and ſold them; it was objected againſt this Judg- 
ment, that ona pars was very incertain ; this was admitted to be true, but that he 'ought 
not to detain any Part, for if he doth, he is an Executor de ſor tort, and may be charged 
as ſuch. Cro. Elix. 472. | | 
4. Feme Covert Executrix made a fraudulent Gift of the Goods, but ſtill kept the 
Poſſeſſion; afterwards ſhe married, and died, and in an Action brought againſt the Husband, 
he pleaded plene adminiſtravit; it was adjudged againſt him, becauſe the Gift being frau- 
dulent, the r of the Goods ſtill remained in the Wife, and her Husband having 
paid Legacies ſince her Death, is become Executor de ſon tort, and chargeable in this Action. 
Cro. Eliz. 405. Wilcocks verſus Watſon. 
$5. It hath been a 8 where a ſubſequent Adminiſtration is granted to an Exe- 
cutor de ſon tort, by what Name he ſhall be ſued; and there are ſome Opinions, that he 
ſhall be ſued as Adminiſtrator ; but the better Opinion is, that ſince he had given the 
Plaintiff Advantage to ſue him as Executor de ſon tort, he ſhall not by his own Act purge 
that tort, and cauſe the Plaintiff to ſue him by another Name; but that he hath his 
Election to ſue him by either name. Godb. 217. Bond verſus Green. 3 Leon. 198. Cro. Elix. 
104. Stubbs verſus Rightwiſe. Cro. Eliz. 8 10. Bethell verſus Stanhope. Owen 131. S. C. 2 
Aud. 172. S. C. | 
6. A Man took Poſſeſſion of the Inteſtate's Goods wrongfully, and then fold them to 
another, and afterwards he took - out Adminiſtration ; and adjudged, that the Sale was 
good by Relation; but if the Inteſtate had been entituled to a Leaſe for Tears in Reverſion, 
and an Adminiſtration had been taken out by an Executor de ſon tort, after he ſold ſuch a 
reverſionary Intereſt, and afterwards he ſells it again to another; there the ſecond Vendee /# 
ſhall enjoy it, becauſe there cannot be an Executor de ſon tort of a Reverſion. Moor 126. : 
Kenrick verſus Burges. 
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7, Judgment was obtained againſt the Teſtator, and upon a Devaſtavit returned againſt 
his Executor, he pleaded, and a ſpecial Verdict was found to this Effect, That the Defen- 
dant was made Executor by the Will of the Teſtator, and that he dwelt in the ſame Houſe 
with him; and that before Probate he poſſeſſed himſelf of the Teſtator's Goods, and had 
them appraiſed, and put into an Inventory; and then ſold Part, and paid a Debt owing 
by the Teſtator, and converted the Value of the Reſt to his own Uſe; that afterwards 
he refuſed, before the Ordinary, to prove the Will; whereupon Adminiſtration was 
granted to the Widow of the Deceaſed ; and the 
charged for the whole perſonal Eſtate, or only for ſo much as he converted ; it was in- 
ſiſted, that he ſhould be chargeable only for what he converted to his own Uſe, becauſe 
all being done before Probate, he is Executor de ſor: tort, and therefore ſhall not be char- 
ed for more than he converted ; but adjudged, he ſhall be charged for the whole, becauſe 
e was made Executor by the Will, an 
as to every Thing, but bringing of Actions; he had Poſſeſſion of all the Goods, ſome 
he ſold, and the Reſt he converted, which is a ſufficient Adminiſtration ; *tis true, the 
Jury have found that Adminiſtration was granted to another, upon his Refuſal to prove 
the Will, and that he delivered the G | | 
will not diſcharge him, becauſe the Refuſal was ſo long after he had intermeddled with 
the Eſtate, and the Granting Adminiſtration to another, is void, becauſe the Defendant is 
rightful Executor, and had adminiſtred ; and having Poſſeſſion of all the Goods, ſhall not 


b 


Queſtion was, whether he ſhould be 


in ſuch Caſe is complete Executor before Probate, 


s over to the Adminiſtratrix ; but theſe Things 


iſcharged by delivering over Part to another, who was not rightful Adminiſtratrix. 


1 Mod. 213. Paxton verſus Baſeden. 

8. In the Exchequer-Chamber the Caſe was, the Plaintiff declared 
dant, as Executor of B. N who was Executor to the Debtor, The Defendant pleaded, 
that the Debtor died inteſtate, and that Adminiftration was 
ſed, that E. N was ever Executor to the Debtor ; but did not ſay, or ever adminiſtred 
as Executor, the Plaintiff replies, that before Adminiſtration was granted to R. R. the 
ſaid E. N poſſeſſed himſelf of divers Goods of the Debtor, and made the Defendant his 
Executor and died, Sc. and upon 
for the Plaintiff, but reverſed in the Exchequer-Chamber, becauſe the Defendant was an 
Executor of an Executor de ſon tort, who is not liable at Law, though he may in Equity. 


2 Mod. 293. Anonimus. 


againſt the. Defen- 


ted to R. R. and traver- 


a Demurrer to this Replication, Judgment was given 


9. Waſte againſt the Defendant, as Executor of Cook, in which the Plaintiff declared 
on a Leaſe of twenty Tears to come of Cook, and that after his Death the Defendant entered 
and committed waſte; the Defendant pleaded that Cyok died inteſtate, and that Admini- 
{tration was not granted to him, (the Defendant) nor the Term of twenty Years aſſigned 
to him, &c. the Plaintiff replied, that after the Death of Cook, the Defendant entered 
and committed Waſte ; and upon Demurrer it was inſiſted for the Defendant, that there 
could not be an Adminiſtrator de ſon tort of a Term for Years, becauſe a Man cannot ap- 

rtion his own Wrong; therefore he who enters tortiouſly, is a Diſſeiſor, and not a 

ermor; but adjudged, that here being a lawful Term in Being, and by Conſequence he 
in Reverſion cannot bring an Action of Treſpaſs, whilſt the Term is in Being; therefore 
tis reaſonable that he ſhould have Remedy upon the Contract againſt him, who claims 
to be in Poſſeſſion by the Contract. 3 Lev. 35. The Mayor of Norwich verſus Fobnſon. 
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here the Tort is purged by a ſubſequent Adminiſtration, where not; 


and by what Name it is to be ſued, See Artes. (K) 7. 


ſtate, and that certain of the ſaid Inteſtate's Goods came to 


e Hands of this Defen- 


I, 15 Debt againſt the Defendant as Executor of V R. he pleaded that /. R. died inte- 


dant, and that afterwards Adminiſtration was granted to L. R. to whom he delivered the 
ſaid Goods; adjudged, that if the Adminiſtration had been 


himſelf, it would not have 
he having once made him. 


granted to the Defendant 
red to another ; for 
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the Tort, much leſs where tis 
elf liable to an Action, as Executor de ſor: tort, he ſhall never 


after wards diſcharge himſelf by Matter ex poft facto. Hob. 49. Keeble verſus Osba- 
fon. 1 Roll. Abr. 919. S. C. 2 Vent. 179. Pyne verſus Woollard. S. P. Cro. Eliz. 365. Brad- 


bury verſus Reynell. 


2. In Debt againſt an Executor, who pleaded that the ſuppoſed Teſtator died Inte- 
ſtate, and that before the Action brought, Adminiſtration was granted to E. K. &c. the 
Plaintiff replied, that V X. died. inteſtate, and that before Adminiſtration was granted to 
the ſaid E. K. ſeveral Goods of the ſaid Inteſtate came to the Defendant's Hands, which 
he adminiſtered, ſcu aliter ad uſum ſuum proprium convertit; adjudged, that ſince the De- 
fendant was an Executor de ſor tort, before the Adminiſtration granted to E. K. that the 
Plaintiff had a Cauſe of Action veſted in him, which ſhall not be deveſted in a ſubſequent 


Adminiſtration, 
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Adminiſtration, though granted before the Action brought; and the rather, becauſe the 
Goods wrongfully taken are not Aſſets in the Hands of the Adminiſtrator, till they are 
converted by him. Hob. 49. 

3. The Mother poſſeſſed her ſelf of the Goods of the Inteſtate, as Executor de ſon tort, 
the Son afterwards took out Adminiſtration, and paid the Debts as far as the perſonal 
Eſtate did amount unto, being to the Value of what his Mother received, and of all 
which the Inteſtate died poſſeſſed of; then one of the Creditors ſued the Mother, as Exe- 
cutor de ſon tort, and upon piene adminiſtravit pleaded, all this Matter was found ſpecially ; 
and adjudged, that ſhe was not liable to the Suit of the Creditor, becauſe it was brought 
after Adminiſtration granted to her Son, and in ſuch Caſe ſhe is chargeable to him, and 
not to the Creditor ; for if ſhe ſhould, ſhe might be doubly charged, which is unreaſon- 
able, 3 ſince the Adminiſtrator had paid to the Value of the Eſtate. Cyo. Car. 88. 
Whitmore verſus Porter. 1 Vent. 349. Contra that he is chargeable to the Creditor. 

4. The Son, who was an Executor de ſon tort, died inteſtate, and his Mother took out 
Adminiſtration, and afterwards married; then the Husband paid the Debts of the fir 
Inteftate, to the Value of what the Son was poſſeſſed as Executor de ſon tort ; adjudged, 
that by this Adminiſtration of the Mother, the Tort was purged, and that her Husband 
might plead plene adminifiravit to any Action brought by the Creditors of the firſt Inte- 
ſtate; for though the Executor de ſon tort could not pay himſelf, yet he might other 


Creditors of the ſaid Inteſtate. Sid. 76. Baker verſus Berisford. Raym. 58. F. C. 1 Ley 
154. S. C. Retainer (A) 6. (B) 6, S. C. fe ye Ley, 


(M) 


Where he may retain, where not; and what Acts he may do, and what 
not; and what Pleas he may plead, 


I. A N Executor de ſon tort poſſeſſed himſelf of the Goods of the Inteſtate, and after 
wards Adminiſtration was granted to him; adjudged, that in ſuch Caſe, he may 

retain, but without ſuch an Adminiſtration he cannot, becauſe he did not come to the 
Poſſeſſion by due Courſe of Law, but by his own wrongful Act. Cro. Eliz. 630. Iceland 
verſus Coulter. 5 Rep. 30. S. P. Moor 521. &. P. 1 Brownl. 103. Alexander yerſus Lamb. 
S. P. Telv. 137. S. C. * 8 

2. Debt againſt an Executor de ſor tort, upon a Contract of the Inteftate, the Defens, 
dant pending the Action adminiſtred, and then pleaded that the Inteſtate owed him fifty 
Pounds on Bond, and that he had adminiſtred, and by Virtue thereof did retain his 
Goods to the Value of that Debt; beſides which he had ulla bona of the Inteftate, and 
upon a Demurrer to this Plea, it was adjudged, that the Plea was good; becauſe the 
Adminiſtration, though granted (pendente lite) purged the Tort, and the Defendant ſhall 
retain, to ſatisfy a Debt on a Bond, before he ſhall be obliged to pay a Debt on a Con- 
tract. Stile 127. Williamſon verſus Norwich. 1 Roll. Abr. 923. . C. a 

3. An Executor de ſon tort cannot maintain any Action, becauſe he cannot produce any Gouldg, 
Will to juſtify it, and he will be ſeverely puniſhed for a falſe Plea, as if he pleads ne 116. 
unques Executor, and tis found againſt him; for in ſuch Caſe the Execution ſhall be 
awarded for the whole Debt, tho* he medled but with a Thing of very fmali Value; as for 
Inſtance, he was charged with a Debt of one Hundred Pounds, when he poſſeſſed himſelf 
of no more of the Inteſtate's Goods than a Bible. Noy 69. Kitchin verſus Dixon. 

4 An Execuor de ſon tort may pay any of the Creditors of the Inteſtate, but cannot 
* retajn for a Debt due to himfelf; and he ſhall be allowed all fuch Payments which a 
rightful Executor ought to have paid, if there had been one appointed; tis true, there 
can be no Executcr de ſor: tort, where a rightful Executor is made; but in ſuch Caſe, if 
the Widow, or any other Perſon payeth thoſe Debts, which the Executor muſt have paid, 


f * 4" 2 in Equity. 2 Ch. Rep. 33. Ayres verſus Ayres, * Moor 527. Colter yerſug 
Jreland. S. P. 
againſt the Defendant as Executor, who pleaded that V. R. 
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5. Ihe Plaintiff declared 


made his Will, and that he, (the Defendant) ſuſcepto ſuper ſe onere Teftamenti præd, did 


pay ſeveral Sums due on Specialties, and that there was ſo much owing by the Teſtatoy 
to his (the Defendant's) Wife, and that he retained ſo much of the Teftator's Goods tg 
ſatisfy that Debt, and that he had no other Aſſets; and upon Demurrer to this Plea, it 
was adjudged ill, becauſe it did not appear, but that che Defendant was Executor de ſon 
tort, and if ſo he cannot retain ; he ſhould have entituled himſelf to the Executorſhip ; 
"ris true, the Plaintiff declared againſt him as Executor, but that will not make him fo, 
Z Med, 208, Atkinſon verſus Rawſon, | | . 
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796 Executor. 
6. Debt upon Bond againſt the Defendant as Executrix of her Husband, ſhe pleaded 
. that he died Inteſtate, and that Adminiſtration was granted to her, cujus pretextu ſhe admini- 


fired the Goods, and concluded the Plea in Bar to the Action; and upon Demurrer, it 
* yelv. was inſiſted for the Plaintiff, that the Defendant ſhould have * 7raver/ed, that ſhe inter- 


— 


ak a medled with the Goods before Adminiftration was granted to her; but adjudged, that ſuch 


* z Bulſt, a * Traverſe had been ill, becauſe the Plaintiff had not alledged that ſhe did intermeddle, 
250. and therefore the Defendant ought not to traverſe, what the Plaintiff had not alledged ; 
 *tis true, if he had replied, that ſhe had adminiſtered of her own Wrong, and the Defen- 
dant had demurred, ſhe had confeſſed it to be true by her Demurrer, and then the Action 
had been well brought againſt her, as Executrix de ſon tort, or as Adminiſtratrix, tho' 
ſhe was neither at that Time, but had obtained Adminiſtration afterwards ; but by this 
Plea the Defendant allowed that ſhe was chargeable as to the Right, but that the Plain- 
tiff had charged her by a wrong Name, and ſhews how, viz. as Exccutrix, when he 
ſhould have charged her as Adminiftratrix. 5 Mod. 136, 145. Bowers yerſus Cook. 1 Salk. 
298. S. C. by the Name of Powers verſus Clerke. 


(N) 
Actions by and againf him, good, and not good, 


i; (225 E againſt the Defendant as Executor to R. B. who was indebted to the Plain- 
tiff, and that in Conſideration he would not ſue, but defer the Payment till Micha- 
elmas, he would pay the Debt; the Plaintiff had Judgment, and upon a Writ of Error 
& brought, it was aſſigned for Error, that the Plaintiff had not averred the Defendant had 
1 Aſets; but adjudged, that ſhall be preſumed. 9 Rep. Bane's Caſe. 
= 2. The Teſtator was Tenant for Life, Remainder to one Scarles in Fee, the Teſtator 
vl made a Leaſe for fifteen Years to Swann, (the Plaintiff) and afterwards made the ſaid 
Carles, and another his Executors, and died; after the Death of the 'Teſtator, Scarles 
entered, and avoided this Leaſe as he might do lawfully; the Teſtator who made it, 
having only an Eſtate for Life; whereupon Swann, (the Leſſee) brought an Action of 
5 Covenant againſt the Executors; and adjudged, that it would not lie. Moor 14. Swann 
W verſus Scarles & al. | | 
; 3. The Widow, who was Executrix to her Husband, brought an Indebitatus Aſfimpſit 
ol againſt the Defendant as Executor, upon a Promiſe of his Teſtator, and had a Verdict, 
1 and Judgment in B. R. which was reverſed u a Writ of Error in the Exchequer- 
1 Chamber, and afterwards the Widow exhibited a Bill in Chancery ſuggefting all this 
= Matter, and. prayed to be relieved ; the Defendant demurred to the Bill, but the Demur- 
rer was over- ruled; for the Lord Keeper made no Difference, where the Party ſeeks for 
Relief, either after, or before a Judgment given againſt him at Law; and faid, that by 
Advice of all the Judges, he had allowed Bills for Debts, without Speciality brought 
againſt 8 with an Averment that they had Aſſets. Moor 556. Maſters verſus 
| Burde, 7 bit 23 D 
92 4. Aſſumpſit againſt an Executor, wherein the Plaintiff declared, that the Teſtator, in 
652. Conſideration of three Pounds paid to him by the Plaintiff, had promiſed to deliver up 
ſuch a Boud, in which the Plaintiff was bound to him, Ec. and averred that he paid the 
three Pounds, and that the Bond was not delivered up, Ec. after a Verdict for the Plain- 
tiff, it was objected in Arreſt of Judgment, that an Ai. would not lie againſt an 
Executor upon a collateral: Promiſe of the Teſtator; but adjudged, that it would; where- 
upon a Writ of Error was brought in the Exchequer- Chamber, and there the Judgment 
was affirmed; it was agreed on all Sides, that it would upon a Contract of the Teſtator, 
| and the Reaſon is the fame upon a Promiſe, where he had received a valuable Conſidera- 
| | tion. Palm. 329. Carter verſus Foſſet,. ' | A * 
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Exetutoꝛy Devile, 
Of a Fee-ſimple upon a Fee. (A) 'Term limited to another a 
Of 4 Term For Years to one, after a | Contingency. (B) » upon 
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(A) 
Ok a Fee-ſimple upon a Fee. See Remainder, (F) 16. 


— 


Remainder of a Fee cannot be limited by the Rules of Law after a FPee- ſim- 
ple, becauſe when a Man hath parted with his whole Eſtate, there cannot 
remain any Thing for him to diſpoſe ; and therefore, Arno 28 H. 8. where 
| the Deviſe was to the Prior and Convent of St. Bartholomew, and his Succeſs 
ſors, paying a certain Rent to the Dean and Chapter of St. Pan/'s, and if they fail in Pay- 
ment thereof, then their Eſtate ſhall ceaſe, and the Dean and Chapter, and heir Succeſſors 
fhall have it; this was adjudged void by Baldwin and Fitzherbert, who were reputed the 
beſt Lawyers of that Age, becauſe nothing could remain to the Dear and Chapter, and 
their Succeſſors, when the whole Eſtate in the Lands was given before to the Prior, &c. 
and his Succeſſors. Dyer 33. 

2. But though this was a Rule in Law at that Time, and all Ages paſt, yet that Rule 
hath of late been evaded, by diſtinguiſhing between an abſolute Fee-ſimple, and a Fee- 
ſimple which depends upon a Contingency; for though tis abſurd, and impoſſible to limit 
any Remainder, or Reſidue of an Eſtate after an abſolute Fee ; yet a Fee may remain, 
and ariſe out of a Fee conditionally limited, that is, where a Man deviſeth a Fee-ſimple 
to one, but to be veſted in another upon a Contingency ; eſpecially where ſuch a Con- 
tingency may happen in the Courſe of. a few Years, or in the Courſe of one or two 
. 57 ; and where ſuch a Remainder is limited by a Will, *tis called an Executory 

evie. | 

3. And *tis with great Reaſon that Remainders ariſing upon fuch a Contingency, are 
now allowed, even after a Deviſe of the Fee-fimple it ſelf; for it ſtands upon the Reaſon 
of the old Law, which allows favourable Diſtinctions to ſupply the Intent of the Teſta- 
tor, that being always to be obſerved in Wills; and where there is ſuch an executory 
Deviſe, there needs not any particular Eſtate to ſupport it, becauſe the Teſtator did 
not part with his whole Eſtate in the firſt Limitation, for ſomething ſtill remained in him 
to give, which accordingly he did give to another, but upon a Contingency which might 
happen upon the firft Limitation ; therefore, becauſe the Perſon who is to take upon 
ſuch a Contingency, hath not a preſent, but a future Intereſt, his Eſtate cannot be bar- 
red by a common Recovery ; and that which remained jn the Teſtator to give, after the 


the Contingency happens. | 
4. The firſt Remainder which was allowed to be good by a Deviſe, after a conditional 
Fee-fimple limited before in the ſame Will, was A110 20 Eliz. where the Devife was to 
the Son and his Heirs, and if he dic before twenty-four, and without Heirs of his Body, Re- 


but not upon his Dying without Heirs of his Body generally, for that had been too remote 
an Expectancy, but it was upon his Dying without Heirs of bis Body, before he was twenty- 
four Tears old; fo that it being a Remainder to ariſe upon a Contingency, which might 
happen in a few Years, it was adjudged good, but the Son living many Years after he 
was twenty-four Years old, this Contingency never happened; and therefore it was ad- 
judged, he had an Eſtate in Fee, and not in Tail. Dyer 124. Hind verſus Lion. 1 Roll, 
Abr. 839. S. C. Cro. Car. 575. London Lord Mayor verſus AMford. S. P. Jones 452. C. C. 

5. For there can be no executory Devife of a Fee-ſimple, after an Eſtate-Tail, be- 
cauſe that would tend to a Perpetuity ; therefore the firſt Limitation muſt always be in Fee; 
as for Inſtance, the Father having two Daughters, deviſed a Houſe 0 the eldeft aud her 
Heirs, and another Houſe to the Pungeſt aud her Heirs, and if the Toungeſt died before ſix- 
teen, living the Eldeſt, then that Houſe to the Eldeſt aud her Heirs; and if both his 
Daughters died without Iſſie, then both the Houſes to his Grandaughters and their Heirs ; 
adjudged, that this laſt Clauſe, viz. 15 both bis Daughters died wit ont Iſſue, did not make 
croſs Remainders to thiem in Tail by Implicarion; but that each of chem had a Fee-ſimplie 
4 conditionally, 


mainder over: Now this was a plain Remainder limited after a Fee- ſimple to the Son, 


firſt Fee thus limited upon a Contingency, ſhall deſcend after his Death to his Heir, till 
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Executory Deviſe. 


2 Roll. 
Rep. 281. 
§. 


Moor 
422. S. C. 


Noy 51. 
S. C. 


2 Roll. 


Rep. 196, 
216. 
Bridg. 1. 
Palm. 
131. 

2 Cro. 
590. 


conditionally, immediately, viz. the Eldeſt if ſhe ſurvived, her Siſter dying before ſix- 
teen, and = Youngeſt if ſhe out- lived that Age; that the Eſtate-Tail was not to veſt in 
the Eldeſt, but upon a Contingency, viz. If the Youngeſt Daughter had died before 
ſixteen, which Contact never happened, becauſe the Youngeſt Daughter out- lived 
that Age, and then this Caſe was no more than a Deviſe of a Houſe to the youngeſt 
Daughter and her Heirs, and if ſbe die before ſixteen, living the Eldeft, then to her and 
ber Heirs, which is a Remainder in Fee limited, after a conditional Fee, and good by 
Way of executory Deviſe. Dier 330. Clatche's Caſe. See Poſtea pl 10, and 18. 

6. And ſo it was adjudged many Years afterwards, viz. The Father having three Sons, 
deviſed one Houſe to his eldeſt Son and bis Heirs; another Houſe to the next Son and 
his Heirs, and another to the youngeſt Son and his Heirs ; provided if all my Children 


die without Iſſue of their Bodies, then all my Houſes ſhall be to Margery and her Heirs ;. 


the two eldeſt Sons died without Iſſue; adjudged, that Margery ſhall have their Houſes 
immediately, becauſe that Clauſe, viz. If all my Children die without Iſſue of their Bodies, 
did not make croſs Remainders in Tail to them by Implication, ſo as to entitle them to 
the Houſes of each other; becauſe there was an expreſs Deviſe in. Fee given to each of 
them in the firſt Part of the Will, and the Deviſe to Margery in Fee was adjudged to be 
good, becauſe though it was limited after a Fee to the Sons, yet it was not to ariſe to 
her, but upon the Contingency of their dying without Iſſue of their Bodies. 2 Cre. 655. 
Gilbert verſus Witty. Poftea Implication. (A) 10. S. C. See Cro. Eliz. 204. Wellock verſus 
Hammond. See Tail by Deviſe. (C) 3. Hanchett verſus Thelwell. 

7. But this Point was not yet ſettled, for between the two laſt Caſes there was a con- 
trary Judgment, viz. the Father deviſed his Lands to his Son and his Heirs, and if he 
die within Age, and without Iſſue, Remainder over; in this Caſe they rejected the Words, 
if be die within Age, becauſe they would not allow any Remainder to depend on a Fee- 
imple, though it was to ariſe upon the Contingency of the Son's Dying within Age ; and 
thoſe Words being rejected, then it was no more than a Deviſe to bis Son and his Heirs, 
and if he die without Iſſue, Remainder over, which is a plain Eſtate-tail in the Son; for 


the Word Iſue ſhews what Heirs were intended, viz. Heirs of his Body iſſuing. Cro. Eliz, | 


225. Saul verſus Gerrard. Tail in Wills. (B) 3. S. C. 

8. Since the laſt mentioned Caſe, the Deviſe of a Fee-fimple in Remainder, to ariſe 
after a Fee-ſimple limited to another upon a Contingency, hath been adjudged good 
by many ſolemn Reſolutions; as for Inſtance, the Teſtator having two Sons, and one 
Daughter, deviſed. ſeveral Legacies to his youngeſt Son, and to his Daughter, to be paid 
to them reſpectively by his eldeſt Son; and he deviſed his Lands to his ſaid eldeſt Son 
and his Heirs, upon Condition, that if be did not pay the Legacies within ſuch a Time, that 
then the Lands ſhould remain to the ſaid Legatees and their Heirs ; now here was a plain 
Remainder in Fee limited to the youngeſt Son and Daughter, after a Fee limited to the 
eldeſt Son; but it being upon the Contingency of the eldeſt Son's failing in Payment of 
the Legacies, it was adjudged good, by Way of executory Deviſe to them. Cro. Elix. 
833. Hainſworth verſus Pretty. | | 

9. But in the following Caſe, the Law was ſettled in this Point, viz. the Father devi- 
ſed his Lands to his youngeſt Son and his Heirs, and if he died without Iſſue, living the 
eldeſt Son, then to him and his Heirs ; afterwards the youngeſt Son imagining that he had 
an Eſtate-tail, by theſe Words, if he died without Iſſue, ſuffered a common Recovery, 
and ſold the Lands, and died without Iſſue, his eldeſt Brother being ſtill living; and the 

ueſtion was, whether he had a good Title or not, againſt the Purchaſer ; and adjudged 
for him, that he had a good Title, becauſe. the youngeſt Son had neither an Eſtate- tail, 
nor an abſolute Fee-fimple, but. a conditional Fee; for the Deviſe to him and his Heirs, 
and if he die without Iſſie, is not abſolute, and indefinite, but tis tied up to a Contin- 
gency of his dying whilſt his eldeſt Brother was Iiving; now he being living when the 
youngeſt Brother died, the Fee- ſimple determined by his Death without Iſſue, and im- 
mediately ariſed in the eldeſt Brother, who had the Remainder in Fee, depending upon 
the Poſſibility that he might be aliye hen his youngeſt Brother died without Iſſue, which 
Remainder did not depend upon -any particular Limitation, but upon a collateral Deter- 
mination of the Eſtate of the youngeſt Son dying without Iſſue whilſt he was living; 


and becauſe it was a Remainder not in Being when the Recovery was ſuffered, nor until 


the ſaid Contingency did happen, therefore it could not be barred by that Recovery. 
Godb. 282. Pell verſus Brown. See Releaſe. (A) J. Poftea Recovery. (B) 4. S. C. 

10. Deviſe to J. P. and bis Heirs, and if he die without Iſſue, living N. C. or if he die 
before he is of the Age of twenty-one Tears, Remainder over to another in Fee; adjudged, 
that this was a conditional Fee in T. P. immediately, and that the Words if he die with- 
out Iſſue, make an Eſtate-tail, if he had gone no farther ; but tis Dying without Iſſue, living 
IV. C. ſo that though it was an Eſtate-tail, it was not to veſt in T. P. but upon that Con- 


®* tingency ; ſo that there is plain Difference, where the Limitation is upon a Dying without 


Iſſue generally, and a Dying without Iſſue in the Life-time of another; for in the firſt C aſe 
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Executory Deviſe. 
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there can be no executory Devi ſe after an Eſtate- tail, becauſe that would tend to a Perpc- 
tuity; for that Contingency is too remote, where a Man muſt expect a Fee upon ano- 
ther's Dying without Ie gencrally; but Dying without Iſſue, living another, may happen 
in a little Time, becauſe it depends but upon ze Life; and therefore a Deviſe of a Fee- 
ſimple to one, but to remain to another upon ſuch a Contingency, is now held good, by 
Way of executory Deviſe, but not upon a Dying without Iſſue generally; as for Inſtance, 
the Father deviſed Lands to his eldeſt Son and his Heirs, and other Lands to his young- 
eſt Son and his Heirs, and that if either of them died without Iſſuc, the Survivor ſhould 
be Heir to the other; adjudged, this was an Eſtate-tail in them, becauſe *tis limited to 
them upon their Dying without Iſſue generally. 2 Cro. 695. Chadock verſus Cowley, See 
Antea pl. 5. and poſtea pl. 18. 

11. But I muſt leave it to the Reader to diſtinguiſh between the three following Caſes, 
viz. the Father deviſed ſome Lands to Fob his eldeſt Son, and other Lands to his 
ſecond, and third Sons ——_—_— (but did not limit for what Eſtate) and if any of them 
died, (but did not ſay without Iſſue) “ the ſurviving ſhall be his Heir, Fob: the eldeſt Son 
had Iflue and died; 72 that the Lands deviſed to him ſhall not veſt in the other 
Sons ſurviving, by Way of executory Deviſe, becauſe tho' he had an Eſtate for Life by 
Implication, yet that Eſtate was drowned by the Deſcent 7 the Fee to him, for he was the eldeit 
Son and Heir of the Teſtator; ſo that he being ſeized of an abſolute Fee by Deſcent, the Re- 
mainder in Fee, which was to veſt in the younger Sons, upon the Contingency of his Dying 
without Iſſue, was deſtroyed ; tis true, this was contrary to the Opinion of the Chief 
Juſtice Hemming, who held, that the Freehold for Life was not ſo abſolutely drowned in 
the Inheritance deſcending upon 7obn the eldeſt Son; but that it might revive upon his 
Death, and ſo his Part remain to his ſurviving Brothers, by Way of executory Deviſe, 
and ſo it was adjudged in the following Caſe. 2 Cro. 260. Wood verſus Ingerſole. 
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of bis ſurviving Sons, ſhould have the Share of bim who died. 


12. . The Father deviſed Lands to his eldeſt Son, and other Lands to his other Chil- 
dren reſpectively, (but did not limit for what Eſtate) and if either of my Children dic, 
then his Part ſhall be equally divided amongft them; afterwards the eldeſt Son died, Ec. 
and the Queſtion was, whether his Part ſhould go to his Heir, or to his ſurviving Bro- 
thers ; it was inſiſted for his Heir at Law, that it ſhould go to him; for though there was 
no expreſs Eſtate deviſed to the eldeſt Son, nor to any of the Children, yet they had all 
an Eſtate for Life by Implication, which Eſtate being drowned in the Deſcent of the 
Fee-ſimple to him as his Heir at Law to the Teſtator, he then became ſeized of an abſo- 
lute Eſtate in Fee, and ſo his Part ſhall deſcend to his Heir, and not remain to his ſurviving 
Brothers, becauſe the Eſtate deviſed to them was not to ariſe, but upon the Contingency 
of their eldeſt Brother's Dying without Iſſue, which Eſtate was now deſtroyed by the 
Deſcent of a pure and abſolute Eſtate in Fee- ſimple, in him; but adjudged, that the 
eldeſt Son had a Freehold for Life by Implication, which Freehold was not ſo abſolutely 
drowned in the Deſcent of the Inheritance to him, but that it might revive upon his 
Death, and fo his Part remain to be equally divided amongſt the younger Children for 
their Lives, by Way of executory Deviſe. T. Foncs 79. Forteſcue verſus Abbot. Contra 
Wood verſus Ingerſole ; but agreeable to the Opinion of Flemming in that Caſe. 

13. The Father deviſed Lands to Thomas his eldeſt Son for Life, and if he die without 


Ie living at the Time of his Deceaſe, then to Leonard and his Heirs, but if Thomas have 


Iſſue living at the Time of his Death, then to him and his Heirs; Thomas ſuffered a 
common Recovery, and died without Iſſue; it was then inſiſted on the Behalf of Leonard, 
that his eldeſt Brother had a Fee- ſimple deſcended on him, as Heir at Law to the Teſta- 
tor their Father, by which his Eſtate for Life was drowned ; and if ſo, then though he 
had the whole Fee veſted in him, yet it being limited to Leonard, upon his eldeſt Brother's 
Dying without Iſſue living at the Time of his Death, this muſt be an executory Deviſe to 
Leonard, and by Conſequence his Eſtate in Remainder not barred by this Recovery; but 
adjudged, . that Thomas the eldeſt Son had an expreſs Eſtate for Life, by this Will; and 


though the*Reverſion in Fee deſcended on him as Heir at Law, yet that did not deſtroy 


the expreſs Eſtate for Life, againſt the very Words and Intent of the Teſtator, but 
that the Eſtate for Life was deſtroyed by the Recovery, and a Fee was thereby immedi- 
ately veſted in him, ſo that all the Remainders were deſtroyed by this Recovery. Sid. 

47. Plunkett verſus Holmes. | | | 
14. The Caſe laſt mentioned differs from that of Pell and Brown, antea pl. 9. only in 
this, viz. there the Deviſe was to the youngeſt Brother and his Heirs, which is an Eſtate 
in Fee; here the Deviſe was to the eldeſt for Life, but in both Caſes the Deviſe of the 
Fee over to the other Brother, was upon the Contingency, that the firſt Deviſee muſt be 
dead, without Iſſue living at the Time of bis Death; and yet in the one Caſe it was ad- 
judged, that the Eſtate over was not barred by a common Recovery, and in the other 
Caſe that it was, It differs likewiſe from the Caſe of 0d and Ingerſole, autea pl. 1 1 
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their the Deviſe was to the eldeſt Son, without limiting for what Eſtate ; and ſo it was in 
Forteſcue and Abbot's Caſe, antea pl. 12. in both which Caſes, the Deviſe over to the 
younger Sons was upon the Dying only of the eldeſt, not ſaying without Iſſue generally, or 
without Iſſue, living the youngeſt, or living any other Perſon particularly named in the Will, 
and in both thoſe Caſes it was likewiſe held, that the eldeſt Son had an Eſtate for Life 
by Implication, and that each of them had a Fee-ſimple by Deſcent ; and that in the one 
Caſe, the Eſtate for Life was drowned by the Deſcent of the Inheritance, and in the other 
Caſe, that it was not ſo abſolutely drowned, but that it might revive again, upon the Death 
of the eldeſt ; but in this Caſe of Plunkett and Holmes, the firſt Deviſe to the eldeſt Son 
was expreſly for Life, and the Deviſe of the Fee over to the youngeſt, was upon this 
Contingency, that the eldeſt muſt die without Iſie living at the Time of his Deceaſe ; tis 
true, it was held, that in this Caſe likewiſe the eldeſt Son had a Fee-ſimple by 
Deſcent, but that the expreſs Eſtate for Life deviſed to him, was not deſtroyed by the 
Reverſion in Fee deſcending upon him as Heir at Law, which is contrary to Hood and 
Ingerſolès Caſe, but it agrees with Forteſcue and Abbot's Caſe laſt mentioned. 

15. But notwithſtanding the Reſolutions in the Caſes before mentioned, it was not 
without Difficulty that the Law was ſettled in this Point, that a Fee-ſimple might ariſe 
to one, after the Determination of a conditional Fee limited to another ; for in Fay's 
Caſe, there was a Deviſe to one and his Heirs, and if he die, living his Mother, then the 
Lands ſhould remain to T. P. and his Heirs ; the Court inclined this Remainder was void, 
becauſe it was a Limitation of a Fee upon a Fee; ſo that in this Caſe, they did not 
allow the Diſtinction between an abſolute, and a conditional Fee. Stile 258. Fay verſus 

ay. 

J 16. However there being no Judgment given in this laſt Caſe, the ſucceeding Judges 
gave no Regard to it, for afterwards this Caſe happpened, viz. the Teſtator deviſed 
Lands to the Heirs of the Body of a Woman, if they attain the Age of fourteen Tears, &c. 
Remainder over; this was adjudged an executory Deviſe to her Child, to ariſe to him 
in Remainder upon a double Contingency, viz. If the Woman had no Iflue, or if ſhe 
had Iſſue, and they did not attain the Age of fourteen Years, it did not veſt as a Remain- 
der in Tail in the Woman, though in Truth ſhe had an Eſtate for Life before ; for it was 
not a Remainder joined to that Eſtate, and ſo to veſt in her Life, but it was a new De- 
viſe, to take Effect after her Death. Sid. 153. Snom verſus Cutler. Poſtea Infant. (K) 8. 
S. C. 

17. The Teſtator deviſed the Rents and Profits of his Lands to one, to raiſe Portions 
for his Daughters, and afterwards to his Son George, and if it happen that George 
and the Daughters die without Iſſue of their Bodies, then to remain to William Roſe and bis 
Heirs; adjudged, that this was not a Deviſe of the Lands to George and the Daughters 
for their Lives by Implication, with the reſpective Inheritance to them in Tail; but by a 
very plain, and grammatical Conſtruction of the Words, they import a Deſignation only 
of the Time, when the Lands ſhall come to William Roſe and bis Heirs, i. e. when George 
and the Daughters die without Iſſue, and not before; ſo that the Intention of the Te- 
ſtator collected out of the Words, is thus, viz. I leave my Lands to my Son George and 
his Heirs, ſo long as he and his Siſters, or any Heirs of their Bodies are living ; or thus, 
until he, and his Siſters ſhall be all dead, and without Iflue, and for want of ſuch Heirs, 
I deviſe the ſame to Milliam Roſe and his Heirs. Vaugh. 159. Gardner verſus Sheldon. 

18. The Father deviſed his Lands to his Son and Heir, and if he die before twenty-one, 
and without Iſſue of his Body then living, Remainder over to another; afterwards he being 


above the Age of twenty-one Tears, fold the Lands, and died; adjudged, that the Sale 


thereof was good, becauſe he had a Fee· ſimple immediately, and the Eſtate-tail was never 
in Being; for it was to ariſe upon a Contingency, which, (as this Caſe is) could never 
happen, viz. It was to ariſe upon the Death of the Son, before he was twenty-one Nears 
old, and without Iſſue ; now he could never die before he was twenty-one, becauſe he ſur- 
vived that Age. Sid. 148. Collenſon verſus Wright. See antea pl. 5, and 10. 


* * ſy hy 
Ok a Term fo2 Pears to one, after a Term limited to another, upon a 
_ Contingency, 
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or long after a Fee- ſimple was adjudged to ariſe to one, after a Contingent Fee 
limited to another, it became a Queſtion, whether a 'Term for Years might be 


limired in the ſame Manner, and it was objected, that it could not, becauſe it being no 
more than a Chattel, it was ſo poor and mean an Intereſt, that it could not be limited 
over in Remainder; for by the Rules of Law, the Deviſe of a Chattel for an Hour, is a 
Deviſe of it for ever. 
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Now in Anſwer to the Poverty and Meaneſs of a chattel Intereſt, tis certain, there 
is no material Difference between it and an Inheritance, in Reſpect to the Owner of the 
Lands himſelf, but only in Reſpect of the Duration of his Eſtate; for the Proprietor of 
a Leaſe for Years, hath as abſolute a Power over it, as the Owner of an Inheritance hath 
over that Eſtate; and ſince great Part of the Lands in this Nation is held under Leaſes, 
it ſeems very abſurd, for any one to affirm that ſuch Leſſees cannot provide for the Con- 
tingencies of their Families, becauſe their Eſtates and Intereſts in ſuch Lands, are account- 
ed poor and mean in Law, being compared to thoſe, who hold in Fee-ſimple abſolutely. 

2. Tis true, this Reaſon hath prevailed, for formerly, wherever there was a Deviſe of 


a Term of Tears to one, and that if he die, living another Perſon, (particularly named in 


the Will) that it ſhould remain to the other Perſon, during the Reſidue of the Term, ſuch 
a Remainder was held void. Dyer 74. | | 

3. But about the Beginning of the Reign of Queen Eliz. the Judges were of another 
Opinion for there being a Deviſe of a 'Term for Years to one, for ſo long Time as he 


ſhould live, Remainder over to another; this was adjudged good, but becauſe of the diffe- 


rent Opinions, the Lord Chief Juſtice Dyer, who hath reported both theſe Caſes, puts a 
Quære to the laſt. Dyer 277. b. | | 

4. Not long afterwards the Father deviſed a Term for Years to his Son, (then an In- 
fant) when he ſhould be of Age, and he deviſed the Occupation and Profits of the Lands to 
his Wife in the mean Time, and made her ſole Executrix, and died; the Widow proved 
the Will, and ſold the Term, and afterwards the Son came of Age. Dyer, who likewiſe 
reports this Caſe, puts another Quere to it, viz. What Remedy had the Son? by which 
it ſeems doubtful, whether he had any Remedy; for though the Term was deviſed to 
him, yet it was upon this Contingency, that he ſhould firſt be of Age, and the Deviſe 
over of the Occupation and Profits to the Wife, was then held to be a Deviſe of the Land 
it ſelf, eſpecially ſince ſhe was made ſole Executrix. Dyer 328. b. | 

5. But ſoon after the laſt Caſe, it was adjudged, that a Remainder of a Term to one, 
after it was limited to another for Life, was good, viz. the Teſtator being poſſeſſed of a 
Term for ſixty Years, deviſed that his Wite ſhould have all his Lands in Leaſe, for ſo 
many Tears as ſhe ſhould live, and that after her Death, the Refidue thereof ſhould be to 
his Son, and his Agnes, and made her ſole Executrix, and died; this Remainder was 
adjudged good upon this Diſtinction, viz. That there was jus poſſeſſionis, and jus proprie- 
tatis of a Term for Years, that it might be collected out of the Words of this Will, that 
the Teſtator did not intend the abſolute Property of it to his Wife, but only the Poſſeſſion 
for ſo many Years as ſhe ſhould live, though tis true, there was a Poſſibility ſhe might 
ſurvive the whole Term, but that tis plain he intended the Right and Property of 
the Reſidue of the Term to his Son; and this my Lord Finch tells us, in the Duke of 
Norfolk's Caſe, was the firſt Time that an executory Remainder of a Term for Years was 
adjudged good. Dyer 358. b. 8 Eliz. Dyer 253. See 4 Leon. 192. 


6. Afterwards ſome Diſtinctions were made, where the Deviſe was of the Occupation 


and Profits of the Land, &c. in Leaſe, and where rhe Deviſe was of the Leaſe, or Term is 
ſelf; as for Inſtance, The Husband being poſſeſſed of a Leaſe for Years, deviſed the Oc- 
cupation of the Lands to his Wife, for ſo many Years as ſhe ſhould live, the Reſidue to bis 
Son, and made her ſole Executrix, and died; the Widow ſold the E and died; ad- 
judged, this was not a Deviſe of the whole Term to the Wife, for ſhe had it only condi- 
tionally, if ſhe lived ſo long as the Term continued, and her Intereſt was to determine upon 
her Death, ſo that her Sale thereof was void againſt her Son, becauſe the Remainder was to 
veit in him, upon the Contingency of her Dying before the Term expired; therefore the 
Deviſe to him ſhall be expounded to precede the Deviſe to her, that both may ſtand, and 
the rather, becauſe there was no expreſs Eſtate for Life deviſed to her; for if it had, then ſhe 
would have a Title to the whole Term, becauſe an Eftate for 4 is in Judgment of Law more 
valuable than an Eſtate for Tears. Plow. Com. 519. Welkden verſus Elkington. See poſtea pl. 22. 

7. Leſſee for Years deviſed all his Term to his Son, and his Will was, that his Wife 


ſhould have the Occupation and Profits of the Lands, during the Minority of his Son, Sc. 


and he made her ſole Executrix, and died ; afterwards ſhe proved the Will, then ſhe ſold 
the Term, and died ; adjudged, that this Sale was void againſt her Son, becauſe it ſhall 


be intended that the Deviſe to the Wife, ſhall precede the Deviſe to the Son, though it 


followed in Words, and then ſhe will not have the whole Term, but only ſo much thereof 
for ſo long Time as ſhe ſhould live, before her Son came of Age; and that the Remain- 


der was to veſt in him, upon the Contingency of his living till he came of full Age. 


Plow. Com. 53. Paramour verſus Yardley. See poſtea pl. 22. | | 8 
8. The Husband being poſſeſſed of a Term for Years, deviſed the Leaſe in ſelf to his 
Wife for her Life, and after her Death to ber Children unpreferred ; it was inſiſted for the 
Wife, that ſhe had the whole Term, for this was not like either of the Caſes laſt men- 
tioned ; it was not like the firſt, for that was a Deviſe of the Lands to the Wife, for ſo 
many Years as ſhe ſhould live; and it was not like the ſecond, for that was a Deviſe of 
the Profits of the Lands unto the Wife, until her Son came of Age ; but here the Deviſe is of 
the Leaſe it ſelf, and the Lands are not mentioned throughout the Will ; but adjudged, 
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that the Wife had only an Eſtate for ſo many Vears of the Leaſe as ſhe ſhould live, 
and that ſo much as remained unexpired at her Death, was to veſt in the Children upon 
the Contingency of their Living at that Time. 1 Hud. 61. Amner verſus Ladington, 2 Leon. 
92. S. C. 3 Leon. 89. &. C. Gobd. 26. S. C. WoT ts $301k es der T +01 14: 

9. Deviſe of a Term of Tears to his Wife, and to his Couſin for their Lives, and after- 
wards that the Term ſhould be to ſuch Perſons as ſhould remain in his Houſe in Normington 
at the Time of his Deceaſe ; the Couſin died, and the Wife ſurvived and ſold the Term, 
Juſtice Crook tells us, that the Court was divided in Opinion, whether this Remainder of 
a Term for Years was well limited or not after an Eftate for: Life, becauſe it was con- 


* 
* » 


— — 


ſurvive the whole Term, and therefore ſuch a'. Contingency could not be limited in Re- 
mainder; but Serjeant Rolle, who reports the ſame Caſe, tells us, That though the 
Wife, and the Couſin had the whole Term by virtue of this Deviſe, and ſo nothing was 
left to ſupport any Remainder by the Rules of the common Law, yet this Remainder of 
the Term was well limited by Way of executory Deviſe. 2 Cro. 198. 1 Roll. Abr. 610. 
S. C. Moor 158. Fofter verſus Brown. $.P. | | 

10. Leſſee for Years of a Farm deviſed, the Uſe and Occupation thereof to his Wife for 

Life,” and after her Deceaſe to his Son Matthew Manning, for the Refidue of the Term, and 
made her ſole; Executrix, and died; tis true, one Judge was of Opinion, that the Reſidue 
of the Term thus deviſed to the Son was void, becauſe his Mother had the whole by the 
Deviſe to her for Life, and there being only a Poſſibility that ſhe might die before the Term 
expired; the Reſidue could not be deviſed over to another, to veſt in him upon ſuch a Poſ- 
ſibility ; but adjudged, that Matthew: Manning the Son did not take this Term by Way of 
Remainder, but by Way of an executory Deviſe to him, vig. upon the Contingency of 
his Mother's Death within tlie Ferm; and that there was no Difference where the Deviſe 
is of the Leaſe it ſelf, or of the Land, or Farm in Leaſe, or of the Uſe, Occupation, or Profits 
of the Land, for the Law will make ſuch Conſtruction of thoſe Words, as may conſiſt with 
the Intent of the Teſtator. 8 Rep. 94. Matthew Manning's Caſe. 10 Lampgtt's Caſe. S. P. 

In 2 Cre. tis ſaid this Point had been often controverted, and that if it was res integra, 
it would be hard to maintain it, but being often adjudged, the Court would not alter it. 

aym. 160. | ; | 
Ao So where the 'Teſtator was poſſeſſed of a long Term for Years, and deviſed the 
ſame to his Wife for eighteen Tears, then to his eldeſt Son for Life, and afterwards to the 
eldeſt Iſſue Male of ſuch eldeſt Son for Life; the Son had no Iſſue, either at that Time, or 
at the Death of the Teſtator ; adjudged, that if he had left any iſſue Male, ſuch Iſſue 
ſhould have the Reſidue of this 'Term, after the Expiration of the eighteen Years, and 
the Death of the eldeſt Son by Way of executory Deviſe ; for. though the Deviſe to ſuch 
Iſſue depended upon a double Contingency, the one that he muſt be living when the 
eighteen Years were expired, the other that he muſt be likewiſe living at the Death of 
the eldeſt Son; yet becauſe thoſe were * which might happen in the Courſe 
of a few Years, and in the Courſe of one Life then in Being, therefore the Remainder 
limited to ſuch Iſſue Male is good. 1 Rol. Abr. 612. Cotton verſus Heath. See poſtea pl. 
14. Child verſus Bailie, contra. . 

12. But though in Matthew Mannings it was held, that there was no Difference be- 
tween the Deviſe of the Leaſe it ſelf, and the Lands in Leaſe; yet Anno 9 Fac. it was 
otherwiſe adjudged, for the Teſtator deviſed a Term for Years to his Wife for Life, and 
afterwards that 7ohn ſhould have the Occupation of it as long as he had any Iſſue, and if 
he died without Iſſue unmarried, then Fafpcr ſhould have the Occupation of it, as long as he 
had any Iſſue of bis Body, and if he died without Iſſue unmarried, Remainder over, Ec. 
they both died without Ifſue and unmarried ; adjudged, that this Deviſe of the Remain- 
der of the Term over was good, becauſe it was of the Occupation of the Term, and not 
of the Term it ſelf. 2 Bu. 28. Rhetorick verſus Chappell. 1 Roll. Rep. 356. S. C. 

13. The Teſtator being poſſeſſed of an Houſe for a long Term of Years, deviſed the 
Houſe to his Father for Life, Remainder to his Siſter, and the Heirs of her Body, and 
made his Father Executor, and died ; the Father entered, and the Siſter releaſed unto him 
all her Right, &c. it was inſiſted that this Releaſe was void, becauſe the Siſter had neither 
any Right in Poſſeſſion, or Reverſion; tis plain ſhe had no preſent Right, becauſe it was 
limited to the Father for Life, and ſhe could have none in Reverſion, becauſe in Judg- 
ment of Law, that Eſtate for Life is more valuable than any Eſtate for Years, and by 
Conſequence, by the. Deviſe of the Houſe to him for Life, he had the whole Term veſt- 


Title to it only for ſo many Years, which might happen to be in Being after the Death 
of the Father, which being only a bare Contingency, cannot be releaſed ; but adjudged, 
that a Right, which was to veſt not only upon a zeceſſary, but a common Contingency, and in ſo 
ſhort a Time, as after one Life might be releaſed, now in this Caſe, the Right of the 
Siſter was to ariſe upon a neceſſary Contingency, becauſe tis certain that the Father muſt 
die, and as it is certain, ſo it is common for Men to die; therefore in Point of Law, the 
hg | "Duo | Siſter 


; * 
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tingent whether any Part of it might remain after the Death of the Wife, for ſhe might. 


ed in him; but upon the moſt favourable Conſtruction of the Words, ſhe could have a 
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Siſter had an immediate and preſent Right to ſuch a contingent Eſtate, though it was not 
to take Effect in Poſſeſſion till the Contingency happened: for it cannot be denied, but 
contingent Titlee are good Titles in Law. 10 Rep. 46. Lampett's Caſe, pofiea Releaſe. (A) 
1. S. C. ; | node? 428 | 
14. But this next Caſe is contrary to many of the former, and almoſt to all the latter Re- . Rol. 
ſolutions, viz. The Teſtator being poſſeſſed of a Term for ſeventy-ſix Years, deviſed it to Rep. 129. 
his Wife for Life, and after her Deceaſe to William and bis Aſſigns, for all the reſt of the Palm. 45, 
Term, provided if William die without Iſſue then living, that Thomas Heath ſhould have it; 05 i 
the Teſtator died, and afterwards William died without Iſſue, and Thomas Heath ſurvived ; 15. S. C. 
adjudged, that this Deviſe of the Remainder of the Term to him was void, becauſe the 7h: Cf 
. whole Term was veſted in Milliam the firſt Deviſee, for it was deviſed to him and bis e, 
figs which Word gave him a Power over the whole: Beſides, this Remainder of the e er 
erm to Thomas Heath, depended upon two Contingencies, or Poſſibilities; for the Term archer's 

was not to veſt in William, till after the Death of the Wife of the Teſtator, ſhe having an Caſe. 1 
expreſs Eſtate for Life by the Will; and it was poſſible that ſhe might have ſurvived the Salk. 222. 
whole Term, and it was not to veſt in Thomas Heath, till after the Death of William with- pn L 
out Iſſue then living; which is ſo remote a Poſſibility, that the Law will not allow it ſhould (A) 3. 
be expected, becauſe an Eſtate-tail may continue for ever; for which Reaſon a Reverſion 

in Fee, expectant upon an Eſtate-tail, is of ſo little Value, that it is not Aſſets in the 

Hands of the Heir at Law, and much leſs a Reverſion, or Remainder of a Term for 

Years, which is no more than a Chattel after an Eſtate-tail; ſo that here being one Con- 
tingency limited upon another, and the laſt ſo very remote; this Remainder to Thomas 

Heath muſt be void for that Reaſon; tis true, if the Deviſe had been to William for Life, 

ard if he die withont Iſſue living Thomas, Remainder to the ſaid Thomas, this Remainder 

even of a Term for Years had been good, becauſe the Words, if he die without Iſe, do not 
make an abſolute Eſtate- tail, for they are tied up to a Contingency of his dying, Ec. in the 
Life-time of Thomas, which might poſſibly be, and within the Term; and a Poſlibility 

which is ſo near as the Death of one Man, may reaſonably be expected; but where the 

Deviſe is of a Term for Years to one, and the Heirs of his Body, and if he die without 

Iſſue generally, without ſaying living another Remainder over, this Remainder is void, be- 

cauſe the firſt Limitation to the Heirs of the Body, is a Diſpoſition of the whole Term, for 

in Probability it may be for ever; and 'tis the {ame Thing as where the Limitation is (as 

in this Caſe) to a Man and his Aſſigns, and if he die without Iſſue then living, Remainder 

over ; for this is to entail a Term for Years, which Entail may endure for ever, and in 

the ſame Manner as this Remainder is limited to Thomas Heath, it may be limited over in 
Remainder ro twenty more, none of which can be barred by a common Recovery, be- 

cauſe they are not veſted immediately in Poſſeſſion, bur are to ariſe upon Contingencies, 

and this would tend to a Perpetuity which the Law will not endure. 2 Cro. 459. * Child * This 
verſus Bailie, where the Caſe of + Fohnſor and Lewknor is mentioned. See antea pl. 11. Caſe deni- 
Cotton verſus Heath contra. See poſtea pl. 16. 6 to be 
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1 Salk. 225. 7 1 Roll. Rep. 356. S. C. 
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15. In the following Caſe there was a contrary Reſolution to the laſt Caſe, viz. The Te- 
: ſtator being poſſeſſed of a long Term for Years, deviſed the Truſt thereof to his Father for 60 
ö Years i he lived ſo long; the like Deviſe to the Mother, and after the Death of the Survivor 
of them, then to Fob; their eldeſt Son, and his Executors, if he ſurvived his Father and 
Mother; and if he died in their Life-time leaving Iſſue, then to ſuch Iſſue; but if without 
iſſue, then to Edward, and the Heirs of his Body, Remainder over to another in Tail; John 
died inteſtate and without Iſſue, in the Life-time both of his Father and Mother; and 
"Edward likewiſe died inteſtate, and without Ifſue, afterwards his Wife adminiſtred to him, 
and Nicholas adminiſtred to John, and which of theſe Adminiſtrators had the better Title, 
was the Queſtion in Chancery; it was decreed againſt the Adminiſtrator of John, becauſe 
the Remainder to him depended upon the Contingency of his ſurviving his Father and 
Mother, but he dying in their Life-time, that Contingency never happened, and ſo no- 
thing was veſted in kum, and by Conſequence his Adminiſtratrix could have no Right; 
but that the Remainder over to Edward was good, for though it depended on a double 
Contingency, of his ſurviving both his Father and Mother, yet ſince that might happen in 
the Courſe of two Lives then in Being, and both wearing together, theſe were ſuch ſhort 
Contingencies, that they might be very well expected; and it afterwards happening that 
Edward ſurvived both his Father and Mother, this Remainder veſted in him, and there- 
fore his Adminiſtrator had a good Title: My Lord Chancellor Finch, who made this 
Decree, tells us, that he had ſeen the Record of Child and Baily's Caſe, by which it ap- 
peared, that after the Limitation of the Remainder to Thomas Heath, upou the Death of 
William without Iſſue then living, the Teſtator had farther deviſed the Remainder to a 
Daughter, upon the Death of Thomas without Iſſue then living, which is a very plain Af- 
fectation of a Perpetuity ; beſides the Will was made Anno 10 Eliz. and the Vie to whom 
the Term was deviſed for her Life, enjoyed it fourteen Years, and then ſhe aſſigned her 
by h 5 K 2 5 25 Intereſt 
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Intereſt to Millium, who was the 


then he re- aſſigned it to the #ife, who enjoyed it fifteen Years longer, then ſhe died, and 


ſiderations, tis probable that 


her Aſfigns held it fourteen Years after her Death; by which it appeared that Thomas, or 
any Claiming under him, had not made any Demand in the Space of fifty Years, and the 
Term being renewed within that Time, upon a valuable Fine paid to him who had the 
Inheritance; and there moving been ſeveral Alienations made of it for other valuable Con- 

or ſome, or all of theſe Reaſons, the Court inclined againſt 
the Title of Thomas, who had ſuffered ſo many Alienations without making an Claim. 


Hood verſus Sanders. 1 Ch. Rep. 


16. The Teſtator being poſſeſſed of a long Leaſe, deviſed. that his Brother Chrifopher 


| ſhould have the Uſe and Occupation of it for Life, &c. afterwards to the ejdeft Son of Chri- 


W. Jones 
15. cited. 


Sid. 459. 


Limitation. to Nichalas was in 


ſtopher for Liſe; and after ſuch Son dying without Heir Male ofs bis Body, then to Simon 


for Life, afterwards to his eldeſt Son for Life, and after ſuch Son dying without Heir Male of 


his Body, Remainder over, Sc. and he made Chriftopber and Si mon his Executors, and 
died; afterwards Chriſtopher died without Heir Male, and Simon ſurvived, who had Iſſue 
Edward and Fohn, and he deviſed all bis Goods and Chattels to Edward, and made him 
ſole Executor, and died; afterwards Edward made Francis his Executor, and died without 
Iſſue Male; and it was held, that he had a good Title to the Reſidue of this Term, 
againſt the Title of John, the youngeft Son of Simon, becauſe neither he, or Simon his Fa- 
ther, could have any Title till after the Death of Chriſtopher, and his Son dying without 
Male of his Body, which by Intendment of Law, is a Limitation of a Perpetuity; nei- 
er could he have any Title till after the Death of Edward his elder Brother, dying with- 
out Heir Male of his Body, which is another Limitation of a Perpetuity ; and tis plainly 
againſt the Law, to limit a Term for Years in Remainder, which was not. to veſt till af 
ter a double Contingency, and both ſo very remote, as after the Death of the eldeſt Sons 
of Chriſtopher and Simon, both dying without Heirs Males of their reſpective Bodies; for even 
to limit a Term after one Man dying without Iſſue, is againſt Law; tis true, this Caſe 
was not ſolemnly adjudged, but Serjeant Rolls, who was of. Counſel for the Defendant, 
who was the Executor of Edward the elder Brother, tells us, that there was a Rule for 
Judgment for his Client, but that at the Importunity of the Plaintiff's Counſel, there 
was another Day appointed to argue this Caſe in the following Term, but before that 
Time the Parties agreed, and ſo there is no Judgment entered; and this may be the Rea- 
ſon, why the Lord Chancellor Finch tells us, that Child and Bailie ſtood ſingle, and there 
was the like Judgment as in that Caſe. Cyro. Car. 230. Sanders verſus Cornith. 1 Roll. Abr. 
612. & C. See antea pl. 14. 3 | | 
15. So where the Teſtator being poſſeſſed of a long Term for Years, deviſed it to his 
Executor for ſever Tears, part of the ſaid Term, and afterwards to Thomas, and the Heirs 
Males of his Body, and if he dies without Heirs Males, Remainder over, &c. adjudged, 
that the Limitation of this Term in Remainder over was void, becauſe it was not to veſt 
in the Remainder Man, ill after the Death of Thomas without Heirs Males, which is too 
remote an Expectation, and therefore Thomas is entituled to the Reſidue of the Term, 
and by Conſequence may diſpoſe it to whom he pleaſes; and if he die making any Diſ- 
poſition, it ſhall go to his Executor, or Adminiſtrator ; for thoſe ſubſequent Words, If he 
die without Heirs Males, do not make an Eſtate-tail of a Term for Years, becauſe the firſt 
Limitation was to him, and the Heirs Males of his Body, though the firſt Limitation in 
moſt of the Caſes before mentioned was for Life. 1 Roll. Abr. 611. Leventhorp verſus 
18. So a Deviſe of a Term to V for ninety Years, if he lived ſo long, Remainder 7o 
the Heirs Males of his Body, Remainder to G. the Brother of J. for ninety Years, if he 
lived ſo long, Remainder to the Heirs Males of his Body, Remainder over, Oc. adjudged, 
that theſe Remainders were all void, and that the whole Term was veſted in V. the firſt 
Deviſee, becauſe in this Caſe, the Word Heirs was a Word of Limitation, and not of 
Purchaſe; for it was of a Term of Years which doth not deſcend to the Heirs. Sid. 37. 
Grigg verſus Hopkins. Ec, 8 . 5 
19. So where the Teſtator deviſed a Term for Years to his Wife for Life, and after her 
Deceaſe to Nicholas for Life, and if be die without Iſſue of bis Body, Remainder to Barnaby, 
&c. now her being an expreſs Eſtate deviſed to Nicholas for Life, it was inſiſted that the 
Remainder over to- Barnaby was good, by Way of executory Deviſe, and that it ſhould 
veſt in him upon the Contingency of the Death of Nicholas without Iſſue of his Body at tbe 
Time of bis Death; but adjudged, that this Remainder to Barnaby was void, becauſe the 
| Effect, as if it had been to him and the Heirs of bis Body at 
any Time, Remainder over, which had been utterly void, becauſe the Law will not pre- 
fume, that any Term for Vears can ſubſiſt ſo long as a Man may have Heirs of bis Body, 


which poſſibly may be for ever. x Mod. 50. Love verſus Windham, "Tis reported likewiſe, 


1 Vent. 99. 1 Lev. 290. But they leave out the Word Body. |  _ _. | 
20. So where the Teſtator was poſſeſſed of a long Term for Years, which he deviſed 
to his M iſe for Life, Remainder to certain Truſtees for, his. Son for Life, Remainder in 


Truſt 


* 


* 
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 Executory Deviſe. — 
Truſt for the Heirs of the Body of the Sou, Remainder to the Right Heirs of the Son, and 
made his Wife ſole Executrix, and died; adjudged, that the Wife ſhall have the whole 
Term as Executrix, and the Remainders were all void. 1 Lev. 25. Garret verſus Lifter. 
© 21. The Father deviſed a Term for Years to his Son * and if he died unmarried 

and without Tſe, then to his Daughters, Sc. and that if 7obn be married and have 10 

Iſſie, then after the Death of the Wife of the Teſtator, to his Daughters, Ec. afterwards 

ohm died without Iſſue ; adjudged, that this Remainder of the Term to the Daughters 
was void, becauſe it was not to veſt in them till after the Death of their Brother Fob: 
without Iſſue ; tis true, ſuch a Remainder hath prevailed in the Caſe of an Inheritance, for 
ſo is the Caſe of Pell verſus Brown, but never yet in the Caſe of a Term for Years. 3 

Lev. 22. Gibbons verſus Somers. See Remainder. (A) J. | 1 | 

22, The Husband deviſed a Leaſe for Tears to his Wife for Life, and after her Deceaſe <1, 26. 
to her Children unpreferred ; thoſe who argued for the Title of the Wife to the whole Term, 2 Leon. 
diſtinguiſhed this Caſe from that of Veltden and Elkington, where the Deviſe was, that 92. 
the Wife ſhould have the Land it ſelf in Leaſe, for ſo many Years as ſhe ſhould live, and ; ao 
from the Caſe of Paramour and Yardley, where the Deviſe was, that the Wiſe ſhould have 4 
the Profits of the Land till her Son came of Age; but in this Caſe the Lands are not men- 
tioned, but only the Leaſe was deviſed; yet it was adjudged, that the Wife had only an 
Eſtate for ſo many Years as ſhe ſhould live ; *tis true, ſhe might have ſurvived the Term, 
but it being contingent whether ſhe lived ſo long or not, therefore ſo much of the Leaſe as was 
unexpired at her Death, ſhall remain to her Children unpreferred upon that Contingency. 
1 And. 6 4 Amner verſus Lodington. Cro. Elix. $, C. antea Deſcription. (C) 4. &. C. See 
antea pl. 6, 7. 

23.17 is true, there was a contrary Reſolution formerly, as where the Deviſe was of 1 Bulſt. 
a Term for Years to his Wife for Life, and after her Death to John, and the Heirs of bis 191. 
Body, the Wife entered and enjoyed the Lands, and afterwards ohn died in her ! _ 
Life-time ; it was adjudged, that his Executor had no Title to the Reſidue of this Term, * 
after the Death of the Wife, becauſe John himſelf had only a contingent Intereſt in ſo 
much thereof, as might happen to remain at her Death; for poſſibly ſhe might have ſur- 
vived the whole 'Term, and he dying before that Contingency happened, his Executor can 
NN Title, becauſe he had none himſelf. Moor 83 1. Price verſus Amory. See paſtea 

J. 26. 5 i 
F 24. But ſoon afterwards it was adjudged, as before in the Caſe of Amner and Lodington, Godb. 
viz. The Husband being poſſeſſed of a Term for Years, deviſed it to his Wife for Life, 266. 
Remainder to Thomas and Lucy, if they have no Iſſue Male, and f they have any Iſſue 3 Bulſt. 
Male, then to be reſerved for their Benefit; they afterwards had Iſſue Male, then Thomas My 
died ; adjudged, that the Remainder of this Term was well limited to the Iſſue Male; for 394. : 
by the Deviſe of it to the Wife for Life, ſhe had not the whole Term veſted in her, but 1 Roll. 
only if ſhe lived ſo long, and the Poſſibility of ſo much thereof as might remain at her Rep. 318. 
Death, was well limited to Thomas and Lucy; and likewiſe another Poſſibility after that, 8. C. 
viz. to their Iſſue Male, if they ſhould have any. Moor 846. Blandford verſus Blandford. 
Poſtea Implication. 5. S. C. | | 

25. And in the very next Year after the Judgment in the Caſe laſt mentioned, that 

Caſe of Price and Almory was denied to be Law, viz. the Teſtator being poſſeſſed of a 
long Term for Years, deviſed the Benefit thereof to his Wife for fix Tears, the Reſidue to 
John if he comes home, but if he did not come within fix Tears, then William ſhould have it 
till ohn came home; the Teſtator died, then William deviſed the Term to Heſter, and 
made her ſole Executrix, and died within the fix Years ; adjugded, that there being an 
expreſs Deviſe to the Wife for ſix Years certain, the Reſidue to William was not contin- 
gent, but an Intereſt after the fix Years expired; but if it ſhould be admitted to be 
a contingent Intereſt in him, yet tis ſuch a Contingency, that the Term might 
have veſted in him, if he had lived after the Expiration of the fix Years, and if ſo, it ſhall 

o to his Executrix ; *tis thus reported by Juſtice Croke, and by Serjeant Rolle, in the firſt 

art of his Abridgment ; tis true, in the {ſecond Part he reports it otherwiſe, for there 
he tells us, that it was a mere Contingency in William, and he could not have the Term, 
unleſs he had out-lived the fix Years, and John had not come home within that Time; for 
nothing could be veſted in him *till then, and by Conſequence nothing in his Executrix. 
7 Cro. 509. Sheriff verſus Wrotham. 1 Roll. Abr. 916. S. C. 2 Roll. Abr. 48. S. C. See 3 

eon. 195. 

26. The Teſtator being poſſeſſed of a Term for two 'Thouſand Years, deviſed it to his 

Wife for Life, Remainder to V. R. in Tail, and made his Wife Executrix, and died; he 
in Remainder granted the Lands to B. B. for the 'Term of one Thouſand five Hundred 
Years; the Widow Executrix married the Defendant and aſſented to the Legacy; rhe 
8 was, whether he in Remainder could diſpoſe this Eſtate, during the Life of the 

enant for Life; and adjudged he could not, becauſe it was but a Peſfbihr) Sid. 188. 
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27. In a ſpecial Verdict in Ejectment, the Caſe was, the Teſtator had a Siſter former- 
ly married to one Snith, by whom ſhe had Iſſue Auguſtin Smith, (the Leſſor of the Plain- 
tiff) and by a ſecond Husband ſhe had Iſſue Benjamin, and Mary Wharton the now De- 
fendant; the Teſtator deviſed his Lands to his Siſter, until her Son Benjamin ſhould be 
twenty-one Years of Age, and afterwards to Benjamin and his Heirs, and if he die before 
twenty-one, then to the Heirs of the Body of Robert N harton, and to their Heirs for 
ever. The Teſtator died, and Benjamin died before twenty-one, his Father Robert being 
living, then Robert died; and the Queſtion was, whether Auguſtin Smith, as Heir to the 
Siſter, who was Heir to the Teſtator, ſhall have the Lands, or Mary Wharton, as Heir to 
her Brother Benjamin, or as Heir of the Body of Robert Wharton ; it was inſiſted, that Au- 


| Fa Smith ſhould have the Lands, becauſe no Eſtate in Fee veſted in Benjamin, he dying 


fore twenty-one, and by Conſequence the Fee-fimple ſhall deſcend to the Heir of the 


' Teſtator, ſed per Cut, a Pee did veſt in Benjamin preſently, and he dying without 


Iſſue, Mary his Siſter is his Heir at Law, and the Fee | deſcend to her; bur if 
not as Heir at Law, yet ſhe * take by Way of executory Deviſe, as Heir of the 

Body of her Father; tis true, this ſhe could not do whilſt he was living, becauſe nemo ef 
beres wviventis, but ſhe may after his Death, as Heir of his Body; and the Siſter of the 
Teſtator who was the general Heir, had only an Eſtate for Years, till Benjamin ſhould or 


might be of Age. 2 Mod. 290. Taylor verſus Biddall. See Borafton's Caſe. 


29. In a ſpecial Verdict in Ejectment, the Caſe was, Robert Edge being ſeized in Fee, 
deviſed to Truſtees for eleven Tears, then to the firf Sin of M. R. and the Heirs Males of 
his Body, ſo to the ſecond, and third Son in Tail, provided they take on them bis Surname 
which if they refuſe, or die without Iſſue, then he deviſed his Lands to the firft Sor: of 7 
& in Tail, with the like Proviſo; and if they refuſe, Ec. then to the Right Heirs of 
the Teſtator ; V R. had no Son at the Time of the Deviſe, and died without Iſſue; T. S. 
had a Son at the Time of the Deviſe, who took upon him the Sirname of the Teſtator ; 
adjudged, that the Deviſe to the firſt Son of V. R. was not a contingent Remainder, but 
an executory Deviſe, becauſe the Precedent Eſtate was for Years, which cannot ſupport a 
Remainder ; neither can it he limited after a Fee, becauſe after ſuch a Diſpoſition, nothin 
remains to diſpoſe; then admitting it to be an executory Deviſe, *tis void, for all fuck 
Deviſes are either preſent, or future; if preſent, the Party muſt be in Being, and capa- 
ble to take at the Time of the Deviſe, which was not this Caſe, becauſe . R. had no 
Son living at that Time, ſo that this is a preſent Deviſe, and not like the Caſe of an Infant 


in ventre ſa mere, becauſe there the Teſtator takes Notice that the Deviſee is in his Mother's 
Womb, and therefore he muſt intend a future Deviſe to him, or her, and being a preſent 


Deviſe, and no Body capable to take it, muſt therefore be void ; but admitting it to be a 
future executory Deviſe, tis likewiſe void, becauſe it muſt ariſe within the Compaſs of 
one Life: there are three Sorts of executory Eſtates, one is where the Teſtator Parts 
with the whole Fee-fimple, but qualifies it upon ſome Contingency, and limits another 
Fee upon that Contingency, which is altogether new in Law; as in Pell and Brown's Caſe; 
the ſecond is, where the Teſtator deviſes a future Eſtate to ariſe upon a Contingency, 
but retains the Fee-ſimple at preſent ; a third Sort is of a Term for Years, which is well 


ſettled in Matthew Manning's Caſe, and the Boundary of theſe executory Deviſes, is not 


extended beyond one Life, or Lives. 1 Salk. 229, Scatterwood verſus Edge. 
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HE King made a Leaſe of the Site of an Abby in theſe Words, Necnon 
omnes Terras, prata & paſturas infraſcript cum pertinen, viz. ſuch a Cloſe, and 
ſo named ſeveral Cloſes ; adjudged, that the Piz. ſhall relate only to the 
' Cloſes, and not to omnes Terras, belonging to the Abby; for by the V2. 
nothing ſhall 'paſs but the particular Cloſes named after it. 6 Ed. 6. Dyer 77. a 
| 3 2. Demiſe 
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ranted to three others E utrique ebrum, to make an Aſſurance; it was adjudged, that the 
Vord utrigue is the fame as cuilibet. Dyer 327. and tis the ſame as alter: 16 Elix. Dyer 
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6. Debt upon a Bond for Performance of an Award, ſo as it may be made and deliver- Cro.E1iz. 
ed utrique partium, &c. the Defendant pleaded the Award was delivered to one only; ad- 887. 5 C. 

1 629.08 K Moor 
judged, that the Word -arrique ſhall be taken collective in this Caſe, becauſe all the Parties Ute 
are within the Danger of the Bond, and therefore tis Reaſon that the Award ſhould be 
delivered to all; but ſometimes the Word nterque is taken diſcretive, according to the ſubject 
Matter. 53 Rep. 103. Hungate's CaſG. e 10 1 3 A 7 

. The Leſſor demiſed one Acre to A. another Acre to B. and another Acre to C. and 
covenanted with them & quolibet eorum, that he is Owner of the Land; adjudged; that 
the Covenant is ſeveral, but if he had leaſed the three Acres to them jointly, then the 
Words cum quolibet eornm had been void, becauſe a Thing cannot be made firſt, joint, and 
afterwards ſeveral ; likewiſe adjudged, that an Intereſt cannot be granted jointly and ſeve- 
rally, as if a Man make a Leaſe for Years to two jointly and ſeverally, the Word ſeve- 
rally is void, but a Power or Authority may be made to two jointly and ſeverally. 5 Rep. 
19. Singsby's Caſ dme. Trey © | ee ents ©. B T8: 

8. The Maſter and Owners of a Ship made an Indenture on the one Part, and ſeveral 
Merchants on the other Part, in which the Merchants covenanted ſeparatim, that one 
ſhould pay three Pounds, another five Pounds, E9c. and for the Performance thereof gu- 
libet mercator obliged himſelf, c. adjudged, that the Word ſeparatim made the Cove- 
nants ſeveral. 5 Rep. 23. Matthewſon's Caſe. en ITO | Y 

9: There was a Leaſe of an Houſe by the Words Demiſe and ' Grant, which Words 
imply a Covenant in Law, for quiet Enjoyment ; and there was an expreſs Covenant, 
that the Leſſee ſhould quietly enjoy without Eviction by the Leſſor, or any claiming under 
him, and a Bond for Performance of Covenants, Ec. the Leſſee aſſigned his Term, and Cro.Eliz. 
a Stranger entered on the Aſſignee, and recovered; and the Leſſee brought an Action 885. 5.C. 
of Debt on the Bond againſt the Leſſor, who pleaded Performance of all Covenants, Ec. Moor 
but that muſt be intended of all expreſs Covenants in the Leaſe, and not of the Covenant, . 8. yy 
in Law, for that implied quiet Enjoiment againſt all Men; but here the expreſs Covenant, 
being made by the mutual Aſſent of the Parties, did qualify the Generality of the 
Covenant in Law, and reſtrained it, ſo as not to extend any farther than the expreſs 
Covenant, but it is not ſo in the Caſe of an expreſs Warranty, and a Warranty in Lau; 
as for Inſtance, if a Man make a Feoffment by the Word Dedi, that Word implies a 
Warranty in Law, and if there is likewiſe an expre/s Warranty in the Deed, the Feoffec 
may make Uſe of either at his Election, but if he aſſign his Eſtate, the Aſſignee ſhall 
not vouch, Sc. 4 Rep. 80. Nokes's Caſe. 5 Rep. 16. in Spencer's Caſe. 9 Elix. Dyer 
257. S. P. | Di 30þ1 

10. My Lord Hobart hath left us a learned Expoſition upon the Word $c:1:cet, he tells 
us, that *tis not a direct and ſeparate Clauſe, nor a direct and entire Clauſe, but iter 
media; neither is it a ſubſtantive Clauſe of it ſelf, for one cannot begin a Sentence with 
it, tis rather clauſula ancillaris, a Kind of Handmaid to uſher in a Sentence of another, 
and to particularize that which was too general before, or to diſtribute that which was in 
groſs, or to explain what was doubtful and obſcure, and it muſt either increaſe, or 
diminiſh, for it gives nothing of it ſelf; as for Inſtance, B. G. having White, Black, and 
Green Acre in Reading, granted all his Lands in Reading, viz. White Acre, and Black 
Acre, in this Caſe Green Acre paſles likewiſe, and yet a Liz. will make a Reſtriction, 
where the precedent Words are not very expreſs, but ſo indifferent that they may be 


reſtrained, 
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©... reſtrained, thoughuhey might be taken in a larger Senſe, if the Liz. had not been; as 
Where one granted ten Pounds Rent out of his; Manor of R. viz. for the Grantee to 
receive forty Shillings of one Tenant, thirty — ahi another, and ſo until he receive 

the ten Pounds; adjudged, that the Liz. made theſe ſeveral Grants of ſeveral Rents, 

which would have been an entire Grant of one Rent of ten Pounds out of the Manor, 

if it had not been for the /7z. but if the particular Rents granted, and to be paid by the 

ſeveral Tenants had not amounted to ten Pounds, then the V/. ſhould be rejected as void, 

and the Grant preceding it ſhould take Place, ſo that the Grantee ſhould have ten 

Pounds Rent iſſuing out of the Demeſnes of the whole Manor. Hab. 168, 114. Sukely 


verſus Boteler., Moor 880. 1 f. | | 
11. The Word, Scilicet in a Declaration ſhall not make any Alteration of that which 
went before, as in Trover the Flaintiff declared that he was poſſeſſed of the Goods, 1 Far. 
I N and that he poſtea ſcilicet, 1 May, in the Tear aforeſaid loſt them, now tis im- 
poſhble that thoſe two Words ſhould ſtand together and be true, for though he might 
loſe;them after be Hut Day of January, Aung 15 Fac. yet it could not be on the firſt Day 
of May in that Mar; and therefore the Poſtea. ſhall ſtand, and the Viz. which uſhers in 
at Clauſe ſhall be rejected. Poph. a0, 204. Deſmond verſus Fobhnſon, vouched in Dickar 
verſus Morland's Cale, Latch. 205... Palm. 508. S. C. 2 Cro. 96. Adams verſus Gooſe. S. P. 
See Ejectment. (C) 6. Hardres 3. ones verſus Williams. &. P. kn ; 

12. Three Plaintiffs, joined in an Action and had Judgment, the Defendant brought a 
Writ of Error, and aſſigned for Error, that one of them was dead tempore judicii redditi; 
the other two ſaid that their Companion was alive tempore judicii redditi, viz. Nov. 24; 
adjudged, that the Viz. was void, and that the Iſſue ſhould ſtand, whether he be alive at 
the Time of the Judgment given. Baskervile, verſus Henſhaw. 2 Bulft. 26. 

13. A Prior _ ſeized of ſeveral Houſes, with the Aſſent of his Convent made a 

Leaſe of them for Years, rendring the yearly, Rent for the whole 5 J. 10 5. 11 d. viz. for 
one Houſe 3 J. 11.4, for another Houſe 1.4. and for the other Houſes ſeveral Rents, 
amounting to the Reſidue of the {aid Sum, upon Condition that if the ſaid Sum of 5 J. 
105. 11 d. ſhould be Arrear in Part, or in all, Oc, that then the Prior and his Succeſſors 
might re- enter; afterwards the Priory came to the King by Surrender, who by Letters 
Patents granted one of the Houſes to V R. for Years, the Reverſion to another in Fee, 
and it was found by Inquiſition, that Parcel of the ſaid Rent of 5 J. 10 5. 11 d. was Ar- 
rear; adjudged this was one intire Leaſe, one intire Rent, and one intire Reſervation, 
and that the Viz. made no Severance. 5 Rep. 55. Knight's Caſe. 
14. Two were bound in a Bond vel uterque eorum, the Action was brought againſt one, 
it was objected, that tho? the Bond was executed by both, yet by the ſubſequent Words in 
the Disjunctive, one of them was to be OE, but it not apppearing which of them 
it ſhould be, therefore the Bond muſt be void; but adjudged, that the Obligee might ſue 
either of them, and the Words ve} and & are all one. 2 Cro. 322. Hawkinſon verſus 
Sandilands. | 54 | 7 | 

15. And yet in ſome Caſes the Scilicet, which introduces a Subſequent, ſhall not 

be rejected, as in Treſpaſs for beating his Servant, the Action was brought in Hzlary-Term, 

18 Fac. and the Battery was ſuppoſed to be 20 Martii, 17 Fac. and the Loſs of the Service 
was alledged to be per magnum tempus, viz. a præd 20 Martii, 17) Jac. uſque 1 Martii fol- 
lowing, which muſt; be to the firſt of March, 18 Fac. and that was after the Action 
brought, for the Action was commenced in Hillary-Term before ; and therefore Damages 
being given for what appeared to be done after the Declaration, it was held ill, and that 
the Scilicet was material for what came after it. 2 Cro. 618. Hanbury verſus Ireland. 

16. The Obligor was bound, that it B. G. an Apprentice ſhould waſte, or conſume 
any of his Maſter's Goods, and that being duly proved by the Confeſſion of the Apprentice, 
or otherwiſe, that he would make Satisfaction; the Defendant pleaded that no Proof 
was made, the Plaintiff replied that 3 000 J. came to the Hands of the Apprentice, and 
that he had waſted 430 J. which he confeſſed by a Writing under his Hand, the Plaintiff 
had Judgment, which was affirmed on a Writ of Error in the Exchequer-Chamber ; for 
though the Word Proof, when tis put generally, muſt be underſtood ſuch Proof as is le- 
gal, and that is by Fury, yet when the Party himſelf expreſſeth another Form of Proof, 
as .in this Caſe he doth, viz. by the Confeſſion of the Apprentice, that ſhall prevail againſt 
what is commonly underſtood to be Proof by Conſtruction of Law. Hob. 92. Gold verſus 
Death. hag | | 

17. There are ſeveral Words which are equivocal ; as for Inſtance, the Word Puer ma 
ſignify, either Male or Female, and yet if tis not explained by ſome other Words, whic 
of them is intended, it ſhall ſignify a Son. Hob. 32. in Connden verſus Gerte. 


18. Covenant, 
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13. Covenant, &c. againſt the Defendant, for ploughing Lands which were not lately laid 
down to Paſture; the Queſtion, was, what Time ſhall be comprehended by the Word Iately? ad- 
jadged, that twenty Years may be ſaid to be auper, but the Plaintiff ought to have ſhewed a cer- 
tain Breach, (viz. that the Defendant had ploughed up Lands, and ſhewed what Lands, which 
were not lately arable. 2 Bulſt. 258. Genner verlus Larking. d 

19. In an Action of Aſſault and Beating his Servant, by Reaſon whereof he loſt his Service, and 
declared, that the Battery was done 19th Fan. Anno 16 Fac. and that he loſt his Service, (viz.) 
for the Space of fix Months then next following ; it was objected againſt this Declaration, that the 

Original did bear Date before the Eud of the fix Months, and therefore the Writ was to be a- 
bated ; but adjudged, that it ſhould not, for that the (Liz.) was ſuperfluous. Tin. 17 Jac. Hob. 
234. Hunt verſus Lawring. See W „ | qi94 1+ 

20. Quare Impedit, in which the Plaintiff declared, that he was ſeiſed of a Manor to which 
there was an Advowſon appendant, (viz.) to preſent every firſt Turn; after a Verdict for the 
Plaintiff, it was moved in Arreſt of Judgment, that the (viz.) was void, and made the Declara- 
tion ill, becauſe it croſſed what immediately went before; but adjudged good. Moor 867. Wind- 
ham verſus Kemp. 5 Rep. Winſor's Caſe. S. P. 10 Rep. Smith's Caſe. S. P. Dyer 229. S. P. 
21. A Leaſe was made for offoginta & terdecem Annos ; it was inſiſted, that terdecem in this 
Caſe ſhall be taken for thirty, that being the ſtrongeſt Conſtruction againſt the Leſſor; but ad- 
judged it ſhall be taken according to the Common Intendment and way of Speaking, (viz.) for 
13 Years, eſpecially, it being written in one entire Word; for in ſuch Caſe terdecem and treſdecem 
are both as one. Cro. Car. 281. Hopewell verſus Searle. | 

22. The Defendant was bound to accept a Leaſe upon Requeſt to him made by the Plaintiff 
for that Purpoſe, and in Pleading he alledged, that he cauſed a Leaſe to be drawn and engroſſed, 
and a Label to be affixed to it, cum ſera Labello annexa; after Judgment for the Plaintiff, a 
Writ of Error was brought, and it was aſſigned for Error, that ſera was not a Latin Word for 
Wax, but that it ſignified a Lock ; but adjudged, that it ſhould be intended for ax ſecundum 
ſubjettam materiam. .Cro. Car. 405: Lea verſus Ruſſell. 

23. A Leaſe was made of a Meſſuage, &c. and Sheep-Walk, and the Plaintiff declared upon a 
Demiſe de uno Meſſuagio, Cc. & Ovile, which is not Latin for a Sheep-Walk, but Sheep-Fold, and 
by the Opinion of Doderidge, the Declaration was ill, becauſe by a Sheep- Wall the Land paſſes, 
but not by a Sheep-Fold. Godb. 273. Hurlſtone verſus Woodroffe. 

24. Aſſumpſit, for that the Defendant was ſeiſed of Lands in C. in Kent. and in Conſideration 
of ſo much Money adtunc & ibidem (viz.) apud London in Parochia, Cc. he promiſed, &c. 
Upon Non Aſſumpfit pleaded, the Trial was in London, when it ought to have been in Kent; 


far the Words adtunc & ibidem relate to Kent, and the (Viz.) is idle, and ſhall be rejected. Cro. 
Car. 207. Delves verſus Clerke. SO 
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25. Bargain and Sale of Lands in Fee, by thoſe Words only, the Deed was never enrolled, Lands wilt 
but the Bargainor made Livery ; this Deed may be pleaded by the Bargainee, in Defence of his paſt Y _ 
Title; for a Bargain includes a Grant. Noy 66. Oſmand's Caſe. Dedi 

cbithoutthe 


Words Bargain d and Sold, where Money is the Conſideration, and the Deed duly enrolled. 4 Leon. 110. Grey v. Edwards. 


26. Treſpaſs, &c. for taking quinque inſtrumenta ferrea, Anglice Fetters ; it was objected, that 
there was a proper Latin Word for Fetters, (viz.) Compes, and therefore it was not well expreſſed 
by Inſtrumenta ferrea; and. the Court was of that Opinion. Style 37. Parker verſus Martin. 

27. In Treſpaſs, &c. the Plaintiff declared, that 15 July, 14 Car. a Proclamation was made, 
by Colour whereof the Defendant Poſtea ſcilt. 7 January, 20 Car. cauſed the Plaintiff to be im- 
priſoned, and that * op ſcilt. 14 Julii Anno 20 ſupradifo, ſo threatned him, that he could not 
go about his Buſineſs, &c. after a Verdict for the Plaintiff, it was objected, that the Declara- 
tion was repugnant ; for the Impriſonment was laid on the 97th of Fanuary, 20 Car. and the 
Threatning was laid poſtea ſcil't 14th July, 20 Car. which was before the Impriſonment, be- 
cauſe the King's Reign began on the 27% of March; ſo that the 14th of Fuly, 20 Car. which 
comes after the Poſtea ſcilicet, mult be the July before the 7th of January, when the Impriſon- 
ment was; and if ſo, then the Jury have given Damages for the whole Time, when the Decla- 
ration is ill as to great Part of it ; but adjudged, that the Plaintiff need not ſet forth the Order 
or Time in which the Treſpaſs was, but may alledge, that to be done firſt, which was done laſt ; 
that the Word Poſtea muſt relate to the Time immediately precedent, and 'tis not void in this 
Caſe ; and fo to make the Time brought in by the ſcilicet to ſtand abſolute, becauſe the ſcilicet 
is Explanatory, and cannot contradict any Thing precedent ; tis true, if that Word had been 
left out, then the Word Poſtea would have been void, becauſe repugnant ; but here the Time 
brought in by the ſcilicet is repugnant and void, and then the Declaration is, that the Defendant 
Poſtea ſo threatned the Plaintiff, that he could not go about his Bulineſs ; now, tho? this is 
ancertain, becauſe no Time certain is alledged, yet *tis not the Subſtance of the Action, but 
only an Aggravation of the Damages. Allen 22. Simms verſus Gregory. See pl. 19. 

28. Debt upon Bond, for Performance of an Award, ſo as it be made on or before the 36th of Sid. 368, 
March; the Defendant pleaded no Award made; the Plaintiff replied, that two of the Arbitra- 37% 
tors, after the making the ſaid Bond, and before the Action brought, ſcilicet on the 16th Day of : E 
March, made an Award, c. which he ſet forth, and aſſigned a Breach; and upon Demurrer to * 
the Replication, it was objected, that the Plaintiff had not poſitively alledged, that the Award 
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810 Expoſition of Sentences and Statutes. 


was made on or before the 16th-Day of March, but only by a ſcilicer, which is not traverſabl 
and which in this Caſe ought to have been omitted; and 'tis plain, that a Scilicet is not tra- 
verſable ; for if tis repugnant to the Matter precedent, tis void, but if not repugnant, then it 
never enlarges, but only explains the Matter going before; and here it being Matter of Sub- 
ſtance, whether the Award was made on or before the 16th Day of March or not, it ought to 
have been preciſely alledged, and tis traverſable, becauſe it might be made before the Action 
brought, and yet not on the 16th'of March; but it was acjudged, that where the ſci/icet is nos 
repugnant, but agreeable to the Matter precedent, there tis a direct Affirmation. 1 Saund. 169. 
Seinner verſus Andrews. Ste Studley verſus But ler, and TreſwelWam verſus Keen. 
29. Treſpaſs, &c. Quare clauſum fregit, &c. the Defendant pleads, that before the Time in 
which the Treſpaſs is ſuppoſed, ſcilicet on ſuch a Day, which was a Day after the Treſpaſs, as 
laid in the Declaration, the Plaintiff gave Licence to the Defendant to enter, and to hold it till 
ſuch a Day ; arid upon a general Demurrer to this Plea, it was held ill in Subſtance, and the ra- 
ther, becauſe there was no Traverſe, tho" the Counſel for the Defendant infiſted, that the ſcili- 
cet was void and idle, and did not make the Bar ill. Sid. 428. Hall verſus Seabright. | 
30. The Defendant was indifted for making, writing, compoſing, and collecting ſeveral Libels, in 
one whereof was contained amongſt other I hings, juxta tenorem, Et ad eben ſequen” ; up- 
on Not guilty pleaded, there was a Verdict againſt the Defendant, and he moved in Arreſt of 
Judgment; it was adjudged, that if it had been only ad effettum ſequen, it had been ill, be- 
cauſe that would not import the ſame Words, but the ſame in Senſe ; but juxta tenorem imports 
the ſame Words; for Tenor is a Tranſcript or true Copy. 1 Salk. 324. The King verſus 
31. Action Qui tam, Oc. by an Informer againſt one Aland, for taking more than Statute In- 
tereſt, ir» which the Plaintiff declared, that Aland the Defendant had lent 200 J. to one Nicholſon 
for ſo long Time, and when the Day of Payment came, it was corruptly .agreed between them, 
that Nicholſon ſhould give Aland 40 I. pro dando a farther Day Solutionis, (viz.) ſuch a Day præ- 
difto Aland, whereas Aland was the Lender; it was objected, that this was Nonſenſe, and that 
an Information upon a Penal Statute by a Common Informer, was not within the Statute of Jeo- 
fails ; which Holt Ch. Juſt. agreed ; but it was adjudged, that where Words are capable of dif- 
ferent Expoſitions, that ſhall be taken which ſupports the Declaration or Agreement, and not 
that which defeats it; now in this Caſe the Word Dando is applicable to the Borrower, and So- 
lutionis to the Lender; ſo the Conſtruction of the Sentence may be (viz.) For giving a farther 
Day to Nicholſon to pay, &c. to Aland. 1 Salk. 324. Wiatt verſus Aland. See 2 Cro. 549. Hall 


verſus Bonithan. S. P. 
(c) 
- Expoſition of Sentences, and Statutes, 


1 HE Grant of the King, or a Common Perſon, by theſe Words, (viz.) Omnia illa Meſ- 
1 ſuagia in tenura 2 Brown, ſituate in Wells, tho they were in the Tenure of 
John Brown, not in Wells, but in R. is void at Common Law, becauſe tis general, and reſtrained 
to a particular Village; ſo that the Grantee can have nothing elſewhere, for the Pronoun 1a 
bath Reference as well to the Village, as to the Tenure, and if either fail, the Grant is void. 
2 Rep. 32. Doddington's Caſe. 
2. So where a Portion of Tithes in L. belonged to the Rectory of R. of which ReQory the 
Queen was ſeiſed jure Coronæ, and ſhe granted totam illam portionem decimarum in L. cum omni- 
bus aliis decimis ſuis in L. &c. tunc vel nuper in occupatione B. G. when in Truth B. G. had no 
Tithes there; adjudged, that by this Grant nothing paſſed, becauſe the Pronoun illam demon- 
ſtrates, that there muſt be ſome ſubſequent Words to explain what Portion of Tithes the Queen 
intended to paſs, (viz.) that the Portion which was in the Occupation of B. G. tis true, it had 
paſſed by the Words, cum omnibus aliis decimis ſuis in R. if that Clauſe had not been added ; 
but now, if it ſhould paſs by thoſe Words, then the Clauſe is added in vain, which the Court 
would not allow ; it was likewiſe adjudged, that by the Grant portionem decimarum, the Tithes 
did not pals, becauſe Portio ſignifies a Part in Groſs divided from the Rectory, and the Queen 
had not a Portion in Groſs, nor any Thing but what was Parcel of the Rectory ; and ex gratia 
Jpeciali ſhall not extend by any ſtrained Conſtruction, to make a Thing pan againſt the Intention 
of the Queen; and when the Word ex vi Termini is not ſufficient to paſs the Thing intended to 
be granted, there a non obſtante will not help it. 4 Rep. 34 Bozoun's Caſe. Godb. 39. S. C. 
Futter verſus Bozonn. | 
3. Deviſe to his Son, and to the Heirs Males of his Body, Remainder to Tho. Cheyney of R. 
and the Heirs Males of his Body, upon Conditon, that he, or they, or any of them, ſball not 
diſcontinue ; adjudged, that thoſe Words, he, or they, or any if them, ſhall relate to the Sen- 
tence immediately ' foregoing, and not to the Son and his Heirs Males. 5 Rep. 68. in the Lord 


 Cheyney's Caſe. 


4. The Plaintiff was maimed in his Wyiſt, and he brought an Appeal of Maihem, in which he 


: declared, that the Defendant ſtruck him ſuper his Right Hand, (viz.) inter his Right Hand and Right 
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Arm; it was objected, that this was repugnant, becauſe ſuper could not be inter; but it was ad- 
judged well enough, for being on the Wriſt, tis upon the —_— of the Hand. Godb. 76. 

5. The Husband made a Feoffment in Fee to the Uſe of himſelf and his Wife, for Life, Re- 
mainder to the Uſe of his Son for Life; and farther vult & concedit, that he and the Feoffees 
ſhould be ſeiſed, &c. to the Uſe of the Right Heirs of the Body of the Son, &<c. adjudged, that 
the Words wult & concedit, were not apt and proper Words to raiſe an Uſe; ſo where a Man 
hath a Reverſion in Fee expectant upon an Eſtate for Life, and he bargains and ſells the Rever- 
ſion, it will not paſs by theſe Words, becauſe they are not proper Words to make a Grant. Godb, 
7. Paſch. 23. Eliz. | 

6. Leaſe to one of Mhite-acre for ten Years, and a Leaſe to another of Black-acre for twenty 
Years; and afterwards by another Deed, reciting theſe two Leaſes, he made a Leaſe to another 
of both thoſe Acres for forty Years, to commence after the End of the ſeveral Leaſes, made to 
thoſe former Leſſees; the Leaſe of White-acre expired; adjudged, that he who had the Leaſe for 
Forty Years, ſhould enter and enjoy both the Acres, and not wait for the Death of him who had 
a Leaſe of Black-acre, for thoſe joint Words which appoint when the Leaſe for forty Years ſhall 
begin, (after the End of the ſeveral Leaſes then in Being, ſhall be taken reſpective, and it ſhall 
commence ſeverally upon the ſeveral Determinations of the ſaid Leaſes. 5 Rep. 7. Juſtice Wind- 
ham's Caſe. 32 Eliz. Pollard verſus Alcock. S. P. 

7. Deviſe of Lands to B. G.&c. until 800 J. ſhall be levied and paid by him out of the Pro- 
fits, Cc. the Son and Heir of the Teſtator concealed the Will, and entered on the Lands, and 
received the Profits, and died ; afterwards the Will was found, and the Deviſee entered and le- 
vied 640 J. and employed it as directed by the Will; and whether the Profits received by the 
Heir, and which the Deviſee might have received, ſhall be accounted Parcel of the 800 J. was the 
Queſtion ; adjudged, that the Words until 8007. all be levied, ſhall be conſtrued, until 800 J. 
ſhall or might be levied ; otherwiſe, he who is to levy it, may exclude him in Reverſion for e- 
ver, by deferring to levy it ; and therefore the Profits taken by the Heir, ſhall be Parcel of the 
2 J. otherwiſe he would take Advantage of his own Wrong. 3 Rep. 81. Sir Andreu Corbet's 
Cale. 

8. Tenant for Life, Reverſion in Fee, he in Reverſion ſold it to B. G. by Words of Bargain 
and Sale only; the Deed was not enrolled within ſix Months, and tho' the Tenant for Life did 
afterwards attorn, yet the Reverſion ſhall not paſs, becauſe Bargain and Sale are not apt Words 
to make a Grant. Paſch. 23 Eliz. Godb. 7. 

9. Queen Elizabeth ſeiſed in Fee of a Reverſion expectant upon an Eſtate-Tail, granted the 
Lands to another in Tail, upon Condition to have prædictam Reverfionem in Fee; adjudged, that 
thoſe Words, praditt Reverſionem ſhall not be conſtrued to extend to the Eſtate-Tail made to the 
en N to the Reverſion in Fee which the Queen had before. 8 Rep. 77. in Lord Staf- 

ord's Caſe ; | 
F 10. Treſpaſs, &c. in which the Plaintiff declared, that the Defendant.had cut down twenty 
Perches of Hedging, when it ſhould have been a Hedge containing twenty Perches ; for a Man can- 
not cut a Mathematical Hedge; but adjudged good, for *tis commonly called ſo many Perch of 
Hedge, a Pint of Wine, an Acre of Corn, &c. Godb. 286. White verſus Edwards. 

11. A Fine was levied of two Manors, inter alia per nomina of the Manors of A. and B. fifty 
Meſſuages, Cc. with the Appurtenances, &c. with a Render of 50 l. per Ann, Cc. and with 
a Clauſe of Diſtreſs in the ſaid Manors; the Queſtion was, whether the Rent ſhould Iſſue our 
of the Manors alone, or out of them and the other Lands; one Judge was of Opinion, that 
the per nomen ſhould go to the Manors only, and not to extend to the Inter alia; but two o- 
ther Judges held, that it ſhall extend as well to the other Lands in the Fine, as to the Manors, 
and ſo the Rent ſhall go out of the Whole. Trin. 31 Eliz. 1 Leon. 254. Weſton verſus 
Garnon. 

12. Two Jointenants for Years of a Mill, one of them ſold his Part, and died; the other re- 
citing the Leaſe made to both, and the Death of his Companion, and that he had the Whole by 
- Survivorſhip, granted the Mill to the Plaintiff, and all his Eſtate therein, and covenanted, that 
he /hould quietly enjoy, without an) Act done or to be done by him; it was objected, that tho* the Word 
Grant implied a General Warranty of a good Title to the Whole, againſt all Acts whatſoever, 
yet the ſubſequent Words ſhewed what was intended by the Grantor, (viz.) that the Grantee 
ſhould quietly enjoy againſt the Acts of the Grantor ; but adjudged, that he having recited, that 
he had the Whole, and then granting Molendinum pred”, it ſhall be intended the whole Mill, and 
the Word Grant imports a general Warranty againſt all Men, and it ſhall not be qualified by the 
laſt Clauſe of the Sentence, by which he covenants only againſt his own Ae. 2 Cro. 233. Procter 
verſus Johnſon. Poſtea Grants of a Common Perſon, (A) 6. 

13. In Treſpaſs, for felling and carrying away Trees; the Defendant juſtified under a Leaſe 
for Life, in which the Leſſor covenanted, that Licitum foret for the Leſſee to take Timber, &c. 
for the Repairs of the Houſe ; it was objected, that this being only, that the Leſſor covenanted, 
without ſaying, that he granted, that it was not good, but the Court was of another Opinion, 
it being in the ſame Deed. 2 Cro. 221. Purfrey verſus Grimes. 

14. By the Statute 39 Elix. Lands converted into Paſture ſhall be reftored to Tillage before 1 
May 1559. and fo ſhall continue for ever; an Information was brought againſt the Defendant, who 
was only a Tenant of the Land for one Year, which Land had been converted into Paſture many 
Years before; adjudged, that tho' he was not within the Letter of the Statute as a Con- 

5L 2 verter, 
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uerter, yet he was within the Intent of it as an Occupier and à Continuer in Paſture. 2 Cro. 419. 
Parker verſus Sanders. | | | 
15. In Treſpaſs for cutting down and carrying away 300 Oaks, apud Cowdam, Ofc. the De- 
fendant pleaded, that the Lands, &c. were the Freehold of Mary, and ſo he (the Defendant) as 
her Servant, took the Oaks; the FHaintiff replied, that the faid Mary by Deed, dated 22 Ocob., 
Ce. bargained and fold all thoſe Woods and Underwocds, ftauding, growing and being in, upon 
and within the Manor of Coudam, to have and to hold to him (the Plaintiff ) during the Life 
of the ſaid Mary, by Virtue whereof he was poſſeſſed till the Defendant entered and cut down 
the Timber, &c. the Defendant rejoined, that the Plaintiff before that Time, @'c. cut down all 
the Trees, Wood, and Uuder-wood by Virture of the ſaid Bargain aud Sale, which were growing on 
the Lands at the Time of the making of the ſaid Deed ; and that the Trees and Wood mentioned in 


the Declaration, were ſuch as grew on the Land, after the firſt Felling ; and upon a Demurrer to 


W. Jones 
403. 


Lev. 102. 


to this Rejoinder, it was adjudged, that the Vendee ſhould fell the Wood but once, and no more. 
Moor 15. Gower verſus Audrews. | 

16. Debt, &c. upon this Bill, (viz.) Be it known, that I owe to Parry 141. to be paid at the 
Feaſts, together with fix Pounds which I owe him upon Bonds, Bill and Reckonings, ſubſcribed with 
my Hand; the Action was brought for 20 J. but adjudged againſt the Plaintiff, becauſe by the 
Bill he was only Debtor for 14/. apd the ſubſequent Words, (viz.) together with fix Pounds, 
Cc. are only an Explanation of the precedent Debt. Moor 537. Parry verſus Woodward. 

17. A Fine was levied to the Uſe of the Cogniſor for Life, Remainder to J. R. and J. M. his 
Executors, uni! they ſhall have levied 300 l. for the Performance of his Mil; the Executors 
permitted the next in Remainder, after the Death of the Cogniſor to enter, which he did, and 
received more of the Profits thau wauld ſatisfy 300 l. one of the Executors died, the Survivor 
made a Leaſe, &c. to the Plaintift, who brought an Ejectment; adjudged, that the Eftate of the 
Executors was determined by their own Negligence, becauſe they might have received the Mo- 
ney by Perception of the Profits, and ſuffered another to enter; and the Words to them, un- 
til they ſhall have levied, &c. that mult be intended, until they might conveniently have levied, 
Cc. Moor 556. Roſſe's Caſe. 

18. The Caſe was, Sir H. P. was ſeiſed in Fee of a Garden-Plot, and made a Leaſe thereof to 
one Ireland, and afterwards built three Houſes on Part thereof, fo that it remained a Garden- 
Plot ſtill, and then he demiſed totam illam peciam fundi, or Garden-Plot, late in the Fenure of 
Juxon, and now in the Tenure of Ireland, for 45 Tears ; and the Queſtion was, whether the 
Reverſion of thoſe Houſes paſſed, or not; it was inſiſted, that they ſhou'd not, becauſe, tho' the 
whole was a Garden-Plot in the Tenure of Jre/and, yet at the Time when the Leaſe was made, 
Part was a Garden-Plot ſtill, which is ſufficient to ſupply the Words of the Leaſe, and the reſt 
was Houſes at that Time, and not a Garden-Plot. Sed per Curiam, the Houſes will paſs ; for 
by thoſe Words, totam illam peciam fundi the Land paſles, which is permanent, and draweth the 
Houſes to it. 2 Roll. Rep. 261, 265. Burton verſus Brown. | * 

19. Adjudged, that a particular Covenant in Fact may reſtrain a general Covenant in Law, as 
in Noke's Caſe ; but in Gainsford and Griffith's Caſe, there was an expreſs and general Cove- 
nant in Fact, which could not be reftrained by the ſubſequent Covenant, becauſe it had no Ma- 
nor of Relation to it in Senſe ; tis true, if a reſtrictive Clauſe be either in the firſt or laſt Part 
of an entire Sentence, or in the Beginning of one Sentence, or at the latter End of another, 
which may ſenſibly be applied to either, there it ſhall extend to both; but where a reſtrictive 
Clauſe is placed in the Middle of one or two Sentences, there tis otherwiſe ; as for Inſtance, T. P. 
covenanted, that he was ſeiſed in Fee, notwithſtanding any Ad done, &c. and that the Lands 
were of the yearly Value of 200 J. there the Words notwithſtanding cannot be applied to the 
yearly Value, becauſe they were placed in the Middle of the Sentence ; and this was Crayford 
verſus Cfayford. Cro. Car. 106. and 495. Hughes verſus Bennet. See Winch 74, 87, 93. Napper's 
Caſe. Latch 105. S. P. 797 * | | 

20. Mortgage of Lands in Bedfordſhire, in which the Mortgagee covenanted, that if he took 
any Advantage by Entry, that then he or his Heirs ſhould pay to the Mortgagor, his Executors 
or Adminiſtrators, the Sum of 1020 J. within three Months at the Pariſh of St. Chriſtopher's 
within the Ward of Cheap London; afterwards the Mortgagee entered, and the Adminiſtrator of 
the Mortgagor brought an Action of Covenant, in which he ſet forth the Covenant to pay the 
1000 J. within — Months after the Entry, Oc. at the Pariſh of St. Chriſtopher, in the Ward 
of Cheap, ©. then he ſets forth, that the Mortgagor did then and there enter, and was ſeiſed and 
poſſeſſed, &c. hut had not paid the Money; the Defendant pleaded, that Adminiſt ation was not 
granted to the Plaintiff; and upon Demurrer to this Plea, it was objected, that the Declaration 
was ill in Subſtance; and if ſo, then this being upon a Demurrer, tis wholly ill: Now the Er- 
ror was, that ſpeaking of the Ward of Cheap, the Plaintiff alledges, that the Defendant. did 
then and there enter; now tis impoſſible, that he could be ſeiſed and poſſeſſed of Lands in Bed- 
fordſbire, by an Entry made in the Hard of Cheap; but adjudged, that the Words then and there 
are only circumſtantial. 2 Sid. 70. Anſfty verſus Brian. 

21. The Defendant covenanted upon the Marriage of his Daughter, to pay his Son in Law 
and Daughter 20 l. annually, and did not ſay for how long, and in an Action of Covenant brought, 
and upon a Demurrer to the Declaration, the Queſtion was, whether this ſhall be 20 J. for one 
Year, or for their Lives ? and adjudged, that it ſhould be for their joint Lives, for the Pay- 
ment ſhall continue as long as the Marriage. Sid. 151. Hookes verſus Swaine. 
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22. Debt upon Bond, the Condition was, that if the Obligor pay ſo much Money, then the 
Obligation to be void; otherwiſe it ſhall be lawful for the Obligee quietly to enjoy ſuch Lands ; 


the Defendant pleaded, that the Plaintiff did quietly enjoy the Lands ; upon Demurrer to this 
Plea, it was adjudged, that tho' Conditions ſhould be taken according to the Intent of the Par- 


ties, if it might conſiſt, yet as thoſe Words, then to be void, are placed in this Sentence, they 


mult relate ad proximum antecedens, and that is to the Payment of the Money; for the Rule is, 
that Words in the Beginning or End of the Sentence ſhall relate to the Whole, but Words in the 
Middle, ad media tantum. Sid. 312. Ferrars verſus Newton. : 


23. Debt upon Bond, conditioned, that the Obligor ſhould bring in the Son and Daughter of 1 1{g4. 
T. S. at their full Age, to give ſuch Releaſes as L. D. ſhould require; the Defendant pleaded, 3. poſt. 
that the Son was living at D. and under Ape ; and upon Demurrer it was adjudged, that the 25. 


Plea was ill, for it ſhall be taken at their reſpective Ages. 1 Vent. 58. Boſvill verſus Coates. See 
Juſtice Windbam's Caſe. S. P. 


24. In a Special Verdict in Ejectment, the Caſe was, one Brown being ſeiſed in Fee, deviſed 1 vent. 
the Lands to Dr. Voſcius during his Exile; and if it ſhall pleaſe God to reſtore him to his Conn-, 3:5. 


* 


trey, or if he die, then to the Plaintiff ; Voſcius was a Dutchman, and had a Penſion from the Jones 73. 
States, of which he was deprived by them upon ſome Diſpleaſure againſt him, whereupon he 2 Mod. 


voluntarily left the Countrey, and came into England, and whilſt he was here a War was between 
us and the Dutch, and afterwards a Peace enſued ; this Caſe depended upon the Word Exile, 
which is either by Reſtraint, or vo/untary; now if Brown the Teſtator meant a voluntary Exile, 
then the Eſlate of Yoſcius is determined, for he may return into his Country when he will ; but 
adjudged, that was not the Exile intended by the Teſtator, becauſe of thoſe Words, If it ſhall 
pleaſe God to reſtore him to his Countrey; ſo that the Exile was the Leaving his Countrey, 
becauſe of the Diſpleaſure of the States; and the Withdrawing his Penſion upon that Diſpleaſure, 
which {till continued, fo doth his Eſtate here. 2 Lev. 191. Paget verſus Voſcins. 

25. In a Special Verdict in Ejectment, the Caſe was, the Father, upon the Marriage of his 
Son William with Mercy Parker, made a Leaſe for 200 Years, to commence from the Death of 
the Son, without Iſſue Male, or from the Time of his Death before his Daughter or Daugh- 
ters ſhall or may reſpeftively attain to fixteen Tears of Age; the Son dying without Iſue Male ly 
Mercy, and leaving one or more Daughter or Daughters by her; Milliam the Son had Ifſue by 
Mercy, Thomas and Barbara, and died, his Daughter Barbara being then under the Age of ſix- 
teen Years, then Thomas died without Iſſue Male; but at the Time of his Death Barbara was 
more than 16 Years old ; and then the Queſtion was, whether this Leaſe ſhould commence, or 
not? adjudged, that it ſhould n the Death of William without Iſſue Male; 'tis true, this was 
not in the firſt Part of the Disjunctive, (viz.) or from the Time of the Death of William, be- 
fore his Daughter ſhall attain the Age of ſixteen Years, he dying without Iſſue Male; but it be- 
ing 2 Proviſion to raiſe Portions for his Daughters, ſuch Conſtruction ſhall be made upon the 
whole Deed, that the Father intended his Grandaughters ſhould be provided for, &c. 3 Lev. 99. 
Watts verſus Guyban. 

26. The Teſtator deviſed a Legacy to A. and another to B. who were then Infants, and the 
Executor put both the Legacies, being ſo much Money, in the Hands of . R. and took his 
Bond, conditioned, that he at the Requeſt of the Obligee, ſhall bring in both the Legatees, when 
they ſhall come to their Age of twenty-one Tears, to give a Releaſe, &c. one of the Legatees came 
of Age, and during the Minority of the other, the Bond was put out in Suit, and this appearing 
on the Pleadings, the Queltion was, whether the Obligor was bound to bring him to give a Re- 
leaſe before the other came of Age; and adjudged, that he was; for the Words muſt be taken 
reſpectively ; eſpecially ſince the Legacies were given reſpectively, and they cannot come both of 
Age at the ſame Time; Judgment for the Plaintiff, upon the Authority of Juſtice Mindham's 
Caſe. 1 Med. 33. Boſwell verſus Coates. | 

27. Information brought, for the Forfeiture of a Quantity of Brandy upon the Statute 13, 14 
Car. 2. cap. 23, 24, of Exciſe, and the Additional Act 15 Car. 2. cap. 11, by which 'tis enacted, 
that no loreign Exciſable Liquors ſhall be landed before due Entry made, or before the Duty of 
Exciſe paid, or not in the Preſence of an Officer of Exciſe, ſhall be forfeited, one Moiety to the 


223. 


Vent. 58. 
Antea 23. 


King, the other to him who ſeiſes, and avers, that the Brandy was landed, the Duty not paid, 


and not in the Preſence of an Officer, but did not aver, that no due Entry was made thereof ; 
and for that Reaſon, after a Verdict for the Informer, it was moved, that the Judgment might 
be arreſted ; for ſince the Statute required three Things to be done, and all in the disjunctive, 
due Entry made, or the Duty of Exciſe paid, or landed in the Preſence of an Officer, if one of 


them is done, the Statute is ſatisfied, and the Word Or, ſhall never be taken in the conjun#ive; 


unleſs the Words to be joined are of the ſame Sgnification as malitiouſiy, or contemptuouſly ; but 
adjudged, that the disjunctive or ſhall be here taken for a conjunctive; for the Statute intended, 
that all three Things ſhould be done, and that an Entry ſhould not be ſufficient without the 
Duty paid, or an Agreement made with the Officer. 1 Vent. 62. Hall verſus Phillips. 

28. Debt upon Bond conditioned to perform Covenants in an Aſſenmeni of a Leaſe for twen- 
ty-one Years, in which the now Defendant covenanted, that the Original Leaſe, at the Time of 
the Aſſignment thereof, was a good and indefeafible Leaſe in the Law, and ſhould ſo remain du- 
ring the Term; and that the Plaintiff and his Aſſigns ſhould quietly enjoy the ſame, without 
the Diſturbance of the Defendant, &c. The Defendant pleaded Performance, ec. the Plaintiff 
replied, that before the Leale made, one Townly was ſeiſed, Ic. in Fee, and being ſo ſeiſed po 

diſ- 


Sid. 328. 
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diſſeiſed by one Pagitt, who made the ſaid Original Leaſe to the Defendant, Who aſſigned it to 
the now Plaintiff; ard that Townly entered, and turned the Plaintiff out of Poſſeſſion, he bei 

ſeiſed in priori ſtatu ; and upon Demurrer to this Replication, it was inſiſted for the Defendant, 
that the Breach was not well aſſigned, becauſe the Plaintiff was not diſturbed by him, or by any 
claiming under him, but by Townly a Stranger; and tho' in the firſt Part of the Covenant he 
had covenanted, that the Original Leaſe was indefeaſible, yet the ſubſequent Words reſtrain the 
Generality of that Expreſſion, (viz.) that the Plaintiff ſhall quietly enjoy without the Diſturbance 
of the Defendant, which ſhews, that he covenanted only againſt his own Acts, and againſt thoſe 
who ſhould claim under him; as in Dyer 240. b. Leſſee for Years aſſigned the Term, and cove- 


nanted, that he had done nothing by which the Afignment ſhould be impeached ; but that 


the Aſſignee might enjoy the ſame without any Diſturbance of any Perſon ; there theſe laſt Words 
which were general, were reſtrained by an Expoſition of the former Words, which were parti- 
cular, and related only to the Leſſee himſelf ; fo likewiſe in Dyer 255. the Condition of a Bond 
was, that if the Obligor ſuffer the Obligee quietly to enjoy, &c.. without the Diſturbance of any 
Body; adjudged, that the laſt Words were reſtrained by the former; ſo in Winch 91. Trenchard 
verſus Hoskins, where a Man covenanted, that he was ſeiſed in Fee, and had Power to fell, and 
that there was no Reverſion in the Crown, notwithſtanding any Adi done by the Covenantor, here 
the laſt Words reſtrain the general Senſe of both the preceding Covenants ; but adjudged, that in 
both theſe Caſes in Dyer, there was one entire Covenant and Sentence, and therefore a Con- 
ſtruction was made in thoſe Caſes upon the whole Sentence, and in the Caſe in Winch, the re- 
ſtrictive Clauſe coming at the End of the laſt Sentence, might indifferently be applied to both the 
preceding Sentences ; but here the Words in the laſt Covenant cannot be ſenſibly applied to the 
firſt ; Judgment for the Plaintiff. 1 Saund. 58. Gainsford verſus Griffith. 1 Salk. 58. Dyer 240. b. 
255 „% 3 £10- 131... | | 

"oo Action upon the Statute R. 2. for proſecuting in the Admiralty, when the Cauſe did ariſe 
upon the Land, in which the Plaintiff declared, that the Defendant, proſecutus fuit & adhunc pro- 


ſequitur ; now the Action being brought by Original; after a Verdict for the Plaintiff, it was ob- 


jected, that adhuc proſequitur is ſubſequent to the Original, and ſo Damages were given for what 
was done after the Action brought. Sed per Curiam, Adhbuc proſequitur muſt relate to the 


Time of ſuing out the Original, like Covenant for Quiet Enjoyment ; and the Breach afligned, 


- Expoſition of Sentences and 


that the Defendant built a Shed, by which the Plaintiff was hindered from quietly enjoying, &c. 
hucuſque, which Word relates to the Time of the Action brought. 3 Mod. 103. Joyner verſus 
Pritchard. 


. 


I" 


UWJo2ds in Mills. 


Is 
See Intention, per totum. 


HERE Sentences in Wills are doubtful, they ought to be expounded accord- 
ing to the Intention of the Teſtator, to be collected out of the Words, and 
which conſiſt with the Law; and this in a very favourable Manner; but in 
| Deeds, the Expoſition ought to be made more ſtrongly againſt the Parties ; as for 
Inſtance, in the Caſe of Wills, the Teſtator had an Houſe and Lands in one County, and an- 
other Houſe and Lands in another County, and he deviſed his Houſe and Lands in one County, 
Cc. and all other his Lands, Meadows and Fares cc. in the other County; adjudged, that 
by the Word Lands, the Houſe which was in this laſt County did not paſs; tis true, that where 
Lands are granted by a Deed, the Houſes which ſtand thereon will paſs; but *tis not ſo in Wills, 
for there the Intention of the Teftator is to be conſidered, and accordingly expounded; now in 
this Caſe it ſhall not be preſumed, that the Teſtator intended to give more than what he had ex- 
preſſed in the Words of his Will, which were the Lands in a reſtrained Senſe, for he couples 


thoſe with Meadows and Paſtures ; therefore the Word Lands ſhall not be taken in the general 
Acceptation: tis thus reported by the Lord Ch. Juſt. Anderſon, and others; but Sir Francis Moor, 


who reports the ſame. Caſe, tells us, that even in this Will the Houſe did pals by the Word 


Lands; for it comprehends both. 2 And. 123. Euer verſus Heydon, Owen 74. S. C. Moor 


359. S. C. Cro. Elix. 674. S. C. Dyer 261. S. C. ; 

2. In the next Caſe, the Miſtake of the Teſtator in the Manner of conveying his Lands, was 

rectified by his Intention; as where he deviſed, that T. P. and WW. C. his Feoffezs ſhould ſtand 
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ſeiſed of Lands, to and ſor Foby Colins* ſor Life, Remainder over, when in Truth he had no 
Feoffees ; yet this was adjùdged a r. Deviſe to him, becauſe it plainly appears the Teſtator in- 
tended the Lands for him. ”Poph. 188. Buffeiid verſus Byboro. Barsfeild verſus Kingsborough. 
See 1 Leons 313. Hob. 32, and 1 Lutw 735. S. 7. As Lamm: | 

3. So where the Teltator deviſed, that T. P. and . C. and their Heirs, ſhould Rand ſeiſed of 
his Lands to the Uſe of . N. Cc. adjudged; that tho thoſe Perſons had nothing in the Lands, 
yet this amounts as a Deviſe thereof to V N. becauſe the Intention of the Teftator is apparent, 
that he ſhould have them. bid. 0 £38 39Þ vr un » i& 4&7 


ä 


4 In ſome Caſes Sentences in Wills are to be taken diftributively, and ſometimes they are to 3 Leon. 
be taken conjunctively, the better to explain the Intention of the Teſtator, to give Inſtances in 16). S. C. 


each Caſe, (viz.) The Teſtator being ſeiſed of a Manor, deviſed the Demeſnes thereof to his 12 


- Wife for Life,” and the Services to her for eighteen Tears, and after the Death of his Wife he de- 
viſed the whole Manor to T. P. adjudged, that tho' the Services were deviſed to the Wife only for 
eighteen Tears, yet T. P. ſhall take nothing by this Deviſe till after her Death; for after the Ex- 
piration of the eighteen Years, if the Wife be then living, the Heir of the Teſtator ſhall have the 
Services during her Life, for T. P. was to have nothing by the expreſs Words of the Will till after 
her Death; but if the Teſtator had deviſed, that he ſhould have the whole Manor after the Ex- 

iration of the eighteen Tears,” and after the Death of the Wife, there that Sentence ſhould be ta- 
hen diſtributively, (viz.) that he ſhould have the Services after the eighteen Years, and the De- 


meſue Lands after her Death; adjudged likewiſe, that by the Deviſe of a Manor the Rents and 
Services will paſs. ' 2 Leon. 41. Iuchley verſus Robinſon. | 


oor 


5. In this next Caſe, the Sentences which were divided in the Will, were taken conjunfive, 1 Mod. 
(viz.) the Teſtator bein ſeiſed of Lands in Fee, deviſed 12/. per Aunum out of them to his 272. 


Siſter Anne for Life, whillt ſhe remained ſole ; and if ſhe ould marry, then his Executors ſhould 
pay her 100 J. and the Rent ſhould ceaſe, and return to his Executors ; ſhe married, the 100 J. was 
was not paid, and her Husband diſtrained for all the Rent arrear after the Marriage; and in Re- 
plevin the Queltion was, whether the Rent of 3 Annum ſhould actually ceaſe upon her 
Marriage, or not until the 1007. was paid: Juſtice Tuiſden was of Opinion, that the Rent actu- 
ally ceaſed upon the Marriage; for tho' the Payment of the 100 J. was placed between her Mar- 
riage and the Cealing of the Rent; yet the Senſe of the entire Sentence is, that it ſhall ceaſe upon 
her Marriage; for if ſhe had married in the Life-time of the Teſtator, ſhe ſhould not have the 
Rent, tho? the 100 J had not been paid; tis true, ſhe might have recovered it in the Spiritual 
Court as a Legacy; but two other Judges were of a contrary Opinion, that the Payment of the 
Rent, and the Ceaſing it, ought to be taken and joined together; for if it ſhould be ſeparated, 
then this Legatee might have nothing by the Will, becauſe if the Rent ſhould ceaſe upon the Mar- 
riage, it might happen, that the Executors might have no Aſſets, and if ſo, then they would have 
- the- Lands and pay nothing for it; tis true, that ſhe would not have the Rent if ſhe had married 
in the Life-time of the Teſtator; rhe Reaſon is, becauſe the Rent was never veſted in her, for ic 
was prevented by her Marriage, which was her own Act, and it was her own Folly to deſtroy 
that Security which ſhe had for it; but here, upon the Death of the Teſtator, the Rent was 
actually veſted in her, and *tis very unreaſonable that it ſhould be deveſted out of her without an 
actual Payment of the 100 J. as directed by the Will. 2 Saund. 197. Osborne verſus Pickens. 

6. As to grammatical Expoſitions of Words, ſometimes the præter Tenſe hath been taken for 
the preſent Tenſe, as where the Words of the Will were thus, (viz.) I have made a Leaſe to J. P. 
for twenty-one Years, paying 105. Oc. this was held to be a good Leaſe to him for twenty-one 

Years. ' Moor 31. | LEE | 

7. But this laſt Caſe hath ſince been denied to be Law, as for Inſtance in Ejectment for Lands 
in H/igginton, the Words of the Will were, As for my perſonal Eſtate, I bequeath 600/. to my 
Wife, to be paid by her to V. V. which is in full Payment for the Lands I purchaſed of him, and 
are already eſtated in Part of her Jointure for Life, at 671. per Annum, the Lands in Miskou, 
Oc. at 63 l. per Annum, in alt 130 J. per Annum, which being alſo eſtated upon my ſaid Wife, is 
in full for her Jointure, when in Truth the Lands in Wigginton were not ſettled on her; the 


Queſtion was, whether thoſe Lands ſhould paſs by the Will; and adjudged, they ſhould not, for 


there are no Words of Deviſe to paſs them, nor any Intention of the Teſtator, that his Wife 
ſhould have them, but only a Miſtake, that he had ſettled them on ber for Life ; beſides, the Te- 
ſtator took Notice, that the Wife was eſtated in theſe Lands before he made his Will, for which 
Reaſon it could not be an implicite Deviſe to her; for where a Deviſee takes an Eſtate by Impli- 
cation, there muſt not be any Reference to an Act by which 'tis conveyed to her before the Ma- 
king the Will: But Juſtice Powell held, that the Wiſe ought to have the Lands, for it plainly ap- 


peared, that her Husband intended ſhe ſhould have them, tho' he was miſtaken in the Manner by 


which ſhe ſhould take, therefore ſhe ſhall have them by that Way which ſhe may, and that is by 
the Will, rather than the Intent of the Teſtator ſhould be fruſtrated ; and he denied the Caſe in 
Moor 37, to be Law. 2 Vent. 56. Wright verſus Mivell. 3 Lev. 259. S. C. 

8. The Teſtator being indebted in 20 J. and no more, and having Goods to the Value of 100 J. 
deviſed a Moiety of all his Goods to his Wife, and to his Executor, equally to be divided between 
them; the Executor paid the Debt of 20/. yet it was adjudged, that the Wife ſhould have her full 
Moiety of 100 J. becauſe the Executor had ſufficient Aſſets beſide. Gouldſ. 149. 


9. The 
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9. The Teſtator having three Sons, deviſed the Lands in Queſtion to his eldeſt Son, and the 

be Death of his Wife; and if he died in the Life-time of his Wife, then 
the youngeſt Son of the Teſtator ſhould be Heir to the Eldeſt; be likewiſe deviſed other Lands 
to his ſecond Son, and the Heirs of his Body; and if he died without Hue, that then the eldeſt 
Son ſhould be his Heir; he alſo deviſed other Lands to the youngeſt, Son, and to the Heirs of his 
Body; and if all bis Sons die without Heirs of their Bodies, then their Lands ſhall be his Ne- 
pheus; the eldeſt Son died in the Life-time of the Wife of the Teſtator, leaving Iſſue a Son, then 
the Wife died ; the Queſtion was, whether the Son of the eldeſt Son, or his Uncle, who was the 
youngeſt Son of the Teſtator, ſhould have the Lands; and it was adjudged for the Son of the 
eldeſt Son, for tho' ſuch eldeſt Son was not to have it, unleſs he ſurvived the Wife of the Teſta- 
tor, which he did not, yet by this Limitation he never intended to diſinherit any of his Grand- 
children, becauſe, by that ſubſequent Clauſe in his Will, he appoints, that if all his Sons die with- 
out Iſſue, then his. Nephews ſhall have their Lands, by which Words bis Intention muſt be, that 
whillt the eldeſt Son hath any Iſſue of his Body, his youngeſt Son ſhall not have thoſe Lands. 
Paſch. 6 Car. Cro. Car. 166. Spalding verſus Spalding. Fart Y"; 

10. The Teſtator had two Houſes adjoining, one was known by the Name of the Swan, and 
the other was called the Red Lion; the Houſe called the Swan was in his own Poſſeſſion, and ſo 
was one Room of the Red Lion; afterwards he made a Leaſe of the Red-Lion Houſe to T. P. and 
he deviſed the Suan to . R. and died; adjudged, that the Room in the Red-Lion Houſe paſled 
by this Deviſe. Trin. 21 Fac. Godb. 352. Knight's Caſe. 

11. Deviſe of Lands to his Wife for Life, Remainder to his Son in Fee, upon Condition, that 
after the Death of the Wife he grant to T. P. a Rent-charge in Fee; and if his Son ſhould die 
without Heirs of his Body, then the Lands to remain to the ſaid T. P. and the Heirs of his Body; 
the Wife died, the Son granted a Rent-charge to T. P. in Fee, and afterwards the ſaid T. P. 
granted over this Rent to another, then the Son died without Iſſue; adjudged, that this Grant of 
the Rent enures from the Teſtator, who had Power to charge his own Lands in what Manner he 
would ; and his Intent was, that foraſmuch as the Lands were limited in Tail, and the Rent in 
Fee, that the Grantee of the Rent ſhould have Power to diſpoſe it in what Manner he pleaſed. 
Mich. 15 Jac. Poph. 131. Gouldwell's Caſe. | | 

12. In a Special Verdict in Reſcous, the Caſe was, the Teſtator being poſſeſſed of a Term for 
twenty-eight Years in ſeveral Houſes, deviſed all the ſaid Term to his Wife, if ſhe ſo long lived 
unmarried ; and if ſhe married, then, I Deviſe and Will one of the Houſes to her, during the Re- 
ſidue of the Term which ſhall be then to come; and then alſo, I Vill and Deviſe to her 20 l. per 
Annum Rent out of other Houſes (but doth not ſay how long it ſhall continue) with a Clauſe of 
Diſtreſs, that if *tis in arrear, it ſhall be lawful for her and her Aſſigus, to diſtrain, and deviſed 
the Reſidue to one Butler, &c. and made his Wife Executrix, and died; afterwards ſhe married 


_ Goffe, the Plaintiff, who diſtrained for this Rent after her Death; and rhe Queſtion was, whether 


it determined by her Death, or continued during the whole Term ; two Judges were of Opinion, 
that it determined by her Death, becauſe that Clauſe by which the Rent is deviſed, hath no De- 
pendance or Relation to the precedent Clauſe, by which the Houſe is deviſed to her during the 
Term, but tis a diſtin& Clauſe by ir ſelf, (viz.) Alſo I Will and Deviſe to her 20 J. per Annum 
Rent, Cc. and in the firſt Clauſe, his Will is expreſs, that ſhe ſhall have the Houſe during the 
Term; and in the ſecond Clauſe, tis not expreſſed how long the Rent ſhall continue, ſo that is 
left to the Conſtruction of Law: But Coke Ch. Juſt. and Haughton Juſt. held, that ſhe had the 
ſame Eſtate in the Rent that ſhe had in the Houſe, for thoſe Words, I ſbe marry, then I Will 


and Deviſe one of the Houſes to her during the Term, ſhall go to all which follows, (viz.) And 


then alſo I Vill and Deviſe the Rent; now, if thoſe Wards, I Mill and Deviſe, had been left 
out, it had been clear, that the firſt Words had governed the Whole; but as it is, the ſecond 
Clauſe, by which the Rent is deviſed, is coupled to the precedent Clauſe, by which the Houſe is 
deviſed ; for tis, after ſhe is married ſhe ſhall have one Houſe during the whole Term, and alſo a 
Rent of 20 l. per Annum out of the other Houſes, ſo that the Rent is coupled to the Houſe, and 
if ſo, ſhe ſhall have the Rent as long as ſhe had the Houſe ; but they all agreed, that the Clauſe 
for her and her Aſſigns to diſtrain for the Rent arrear, did not enlarge her Eftate in the Rent. 
1 Roll. Rep. 247, 368. Goffe verſus Heywood. '. 

13. Deviſe to W. in Fee, in Truſt for K. and the Heirs of her Body; and if ſhe die without 
Iſſue, then to Jane for Life, and if K. die without Iſſue, and Jane be then dead, then, and not 
otherwiſe, to T. P. and his Heirs; K. died without Iſſue; but Jane was then living; and upon a 
Bill in Chancery brought by the ſaid T. P. againſt V the Truſtee, and againſt the Heir at Law 


of the Teſtator, to have the Truſt executed, it was decreed for T. P. tho Jane was living when 


K. died without Iſſue; for notwithſtanding the negative Words, that Clauſe, (viz.) If Fane be 
then dead, and not otherwiſe, ſeems to be put in the Will only to ſhew, that the Teitator intend- 
ed Fane ſhould certainly have it for Life; and alſo to ſhew when T. P. ſhould have the Lands in 

his actual Poſſeſſion. 2 Vent. 363. | 
14. The Teſtator being ſeiſed in Fee of ſome Lands in Poſſeſſion, and of the Reverſion in Fee 
of other Lands, expectant upon the Determination of an Eſtate for Life then in Being, deviſed, 
that his Wife ſhould have the Uſe of his Demeſue Lands for one Tear after his Death; and then 
he deviſed both his Demeſne and reverſionary Lands to Thomas Kemp for Life, to hold from and 
after the Expiration of one Year next after his Deceaſe, and the Deceaſe of the Tenant for Life then 
in 
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— 
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ia Being: The Queſtion was, whether Thomas Kemp ſhould have the Demeſne Lands, a Year | 11 
next after the Deceaſe of the Teſtator, or ſhould ſtay till a Year likewiſe after the Death of the 1 
Tenant for Life; and it was adjudged, that thoſe Words, (viz.) Oue Jear after my Deceaſe, and 4 | 
the Deceaſe of the Tenant for Life, tho they make the Clauſe in the Copulative, yet ſhall be taken [i 
diſtributively reddendo fingula fingulis (i. e.) Thomas Kemp ſhall have the Demeſne Lands a Year 
next after the Deceaſe of the Teſtator, and the reverſionary Lands a Year next after the Deceaſe of 
the Tenant for Life then in Being. 1 Saund. 170, 180. Cook verſus Gerard. 1 Lev. 212. . C. 
15. The Teſtator deviſed his Lands in H. to his Wife for Life, and alſo his Lands in B. to his 
Wife for Life, and likewiſe his Lands which he purchaſed of T. P. to his Wife for Life, and after 
her Deceaſe he deviſed the ſaid Lands to his Son and his Heits; the Queſtion was, whether Al 
the Lands as well thoſe in H and in B. or whether only thoſe laſt mentioned, which he purcha- 
ſed of T. Pi ſhall paſs to the Son; there was no Judgment given, but it was inſiſted, that the 
Words, ſaid Lands, ſhall not refer ad proximam antecedens ; but to all the Lands befote-mention- 
ed, and that indefinitum aquipollet univerſale. 1 Vent. 368. Gamage's Caſe. 

16. The Teſtator being ſeiſed of Lands in Fee, and having other Lands mortgaged to him in 
Fee, deviſed Al his Lands to T. P. and died; adjudged, that the mortgaged Lands paſſed by 
thoſe Words; ſo if he had a Truſt of a Mortgage of Lands in H. and had other Lands in the ſame" Þ 
Pariſh, by a Deviſe of A his Lands in H. the Truſt will paſs; but where the Teſtator had ſeve- þ 
ral Parcels of Lands in the Pariſhes of H. B. and C. and he deviſed his Lands in H. B. and C. and 
all his Lands e/ſewhere, to . N. and he had at that Time Lands of greater Value in Mortgage to 
him, than all his Lands in H. B. and C. but not lying in either of thoſe Pariſhes or Places; in ſuch | 
Caſe the mortgaged Lands will not paſs, becauſe it could never be the Intention of the Teſtator to Wiki! 

aſs Lands of ſo great a Value by the Word Elſewhere, which is a Word uſually inſerted by the | 1190 
riter currente calamo, and without any Conſideration, 2 Vent. 351. Sir Tho: Littleton's Caſe. | 

17. Stephen Norton being ſeiſed in Fee, deviſed his Lands to one of his Confin Nicholas Am- 
hurſt's Daughters, who ſhall marry with a Norton within fifteen Tenrs ; Nicholas Amhurſt had three 
Daughters; the Plaintiff married the Heir at Law of the Teſtatof, and one Stephen Norton mar- 

. ried the Eldeſt of Amhurſt's Daughters; and in Ejectment the fole Queſtion was, whether the 
Heir ät Law, or the Deviſee had the better Title; it was objected, that the Will was void for 
Incertainty of the Perſon, who ſhould take, becauſe more than one of the Daughters might tharry 
with a Norton; but my that the Words of the Will fix it to a ſingle Daughter, ſo that is a 
Certainty in the Perſon, tho* not in the Event; adjudged for the Defendant. Raym. $2. Bate 

verſus Norton. | | 

18. In a Special Verdict in Ejectmerit, the Caſe was, the Teſtator had ifſue two Sous, Thomas, 
who had —_— and Richard, who had iſſue Mary; and he deviſed his Lands to his Son Tho- 
mas for Life, Remainder to his Gtandſon John, and the Heirs Males of his Body; and if he die 
without Heirs Males, then to his Grandaughter Mary in Tail; Proviſo, If my Son Richard ſball 
have a Son by his now Wife Margaret, then all my Lands ſhall go to ſuch Son and his Heirs; after- 
wards a Son was born, and the Queſtion was, whether the Eftate limiced to Thomas, the eldeſt 
Son, is defeated : Et per Curiam, *tis not, for this Proviſo only extends to the Title of Mary, and 
hath no Influence upon the firſt Eſtate limited to the eldeſt Son. 2 Mod. 293. Evered verſus 
Hone. | 
- 19. In a Special Verdict in Ejectment, the Caſe was, the Father being ſeiſed in Fee, did, in 
Conſideration of the Marriage of his Son, covenant to levy a Fine to certain Uſes in the Deed 
mentioned, but no Fine was levied ; afterwards, by his Laſt Will, reciting this Deed, he deviſed 
and confirmed all Eſtates given and granted to his Son in Marriage, according to the Deed; ad- 
judged, that the Will referred to the Deed, and paſſed ſuch Lands as were intended to be convey 
ed by the Deed and Fine, becauſe the Word Grant in a Will ſhall not be taken ſtrictly, but in 


the largeſt Senſe for any Manner of Agreement. 1 Salk. 225. Milford verſus Smith. See Cro. E- 
liz. 68. 2 Cro. 148. 
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Extinguiſhment. 

Of Commons, where, and by what | Of Terms for Years and Conditions, 

Acts. (A) | | where, and by what Acts. (E) | 

Of Copyholds, Services, Oc. where, and | Of Eſtates for Life, where, and by what 

by what Acts. (B) 6 D $a 

Of Franchiſes and Liberties, where, and | Extinguiſhment by Unity of Poſſeſ- 
by what Ads. (C) | | fion. (G) 
Of Rents, where, and by what Acts. (D)| 


n 1 . 


* — * * 


(A) 
Of Commons, where, and by what Acts, See Commons. (A) 8. 


NE ſeiſed of 100 Acres of Land, had Common appurtenant to forty-ſix Acres, 
which were in the ſeveral Occupations of his Tenants, (viz.) two Acres, Part of 
the forty-ſix in the Occupation of B. G. and the Reſidue in others; the two Acres 
were purchaſed by B.G. adjudged, that by the Purchaſe of thoſe two Acres, which 

were Part of the forty-ſix, the whole Common was extinct, for that was entire, tho the Acres 

were in the Poſſeſſion of ſeveral. Goldſ. 53. Kempton's Caſe. Leon. 44. S. C. 8 4. 
2. A Man had Common appendant to a Yard-Land, and made a Feoftment of the Moiety of 

the ſaid Land; adjudged, that the Common was not extinct, but ſhall be ſtill appendant. Goldſ. 

117. Smith verſus Benſon. Moor 463. S. C. Dyer 337. S. P. | 
3. Where a Man hath Common by Reaſon of Vicinage, if he encloſe Part of the Land, the 

whole Common is extinguiſhed. 1 Brounl. 174. Bacon verſus Palmer. EY, 
4. A Parſon had Common appendant to his Parſonage out of the Lands of an Abbey, and after- 

wards the Parſonage was appropriated to the Abbey; the better Opinion was, that the Common 
was not extin&, becauſe the Abbot had not ſo durable an Eſtate in the Common as he had in the 

Parſonage, for that might be diſappropriated, and then the Parſon ſhall have his Common again. 


Codb. 4. 


* 


(3) 
Of Copyholds, Services, &c. where, and by what Acts. 


I: Here a Man held a Meſſuage and Yard-Land by Fealty, Suit of Court, and a Heriot 0 

be paid at the Death of every Tenant dying ſeiſed, and the Lord purchaſed Part of the 

Land, and the Tenant ſold the other Part to another; it was adjudged, that the Herior-Service 

was extinct; but if the Cuſtom of the Manor be, that the Lord ſhall Have a Heriot, tis otherwiſe. 

8 Rep. 102. Talbot's Caſe. | | | | 

2. So if any Part of the Lands come to him by Deſcent, which is the Act of the Law, yet the 
Suit which is entire is extinct. 6 Rep. 1. Bruerton's Caſe. 

3. A Feme Sole being ſeiſed of a Manor, married one of the Copyholders, then he and his 
Wife ſuftered a Recovery of the Manor, and declared the Uſes to themſelves for Life, and after- 
wards to the Uſe of the Heirs of the Wife; adjudged, that the Copyhold was extinct; fo if a Co- 

yholder join with the Lord in a Feoffment of the Manor, or accept a Leaſe of his Copyhold from 

im, the Copyhold is extinct. Godb. 101. 

4- The Lord of a Manor fold Lands which were held by Copy to a Purchaſer in Fee, and af- 
terwards the Copyholder releaſed to the Buyer; adjudged, that the Copyhold Eſtate was extinct. 
1 Leon. 102. Wakeford's Caſe. | | | 


14e) 
Of Franchiſes and Liberties, where, and by what Acts, 


I. WI a Corporation hath Franchiſes by Grant or Preſcription, if afterwards they are in- 
corporated by a new Name, yet the Franchiſes are not extinguiſhed, but the new Body 
ſhall have all the Privileges which the old Corporation had. 4 Rep. 87, in Lutterels Caſe. 
2 2, Where 
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2. Where the King grants any Privileges to a Subject, ſuch as were the antient Flowers of the 
Crown; as the Goods of Felons, Fugitives, and Perſons outlawed, Waifs, Strays, Deodands, 
Wrecks, Cc. if they come again to the King they are extinct in the Crown; but where Liber- 
ties, Franchiſes, Privileges and Juriſdictions are created by the King, as granted to a Subject, as 
Markets, Fairs, Parks, Warrens, Cc. if theſe come again to the Crown, they ſhall not be extin- 
gviſhed ; ſo reſolved. 9 Rep. 25, 26. in the Abbot of Strata Marcellas's Caſe. 


(D) 
Df Rents, where, and by what Acts, 


1. IN Caſes of Extinguiſhment the Party muſt have as high an Eſtate in one Thing as in an- 
other; as if he hath a Rent in Fee iſſuing out of the Land, and he purchaſeth the Land 

in Fee, the Rent is extinct; but if he hath only an Eſtate for Life or Years in the Land, 
and a Fee in the Rent, in ſuch Caſe tis not extin&, but only ſuſpended till after the Eſtate for 
Years or Life is determined. | 

2. Tenant in Tail made a Leaſe for Years, rendring Rent; the Iſſue in Tail accepted the Rent, 
and was afterwards attainted for Treaſon, and executed, leaving Iſſue a Son; adjudged, that 
tho? by the Acceptance of the Rent by the Iſſue in Tail, he had affirmed the Leaſe, yet by the 
Attainder it was extinguiſhed, becauſe the Eſtate-Tail, out of which it iſſued, was extindt. Plow. 
Com. 560. in Walfingham's Caſe. 

3. A Leaſe was made of an Houſe, rendring Rent; the Leſſor afterwards entered on the Leſſee, 
and made a Feoffment of the Houſe ; the Leſſee re-entered, and the Feoffee brought an Action 
of Debt for Rent arrear, and adjudged good; for the Rent was not extin& by the Entry of the 
Leſſor, but only ſuſpended, and it was revived by his Re-entry. Dyer 361. 

4. The Archbiſhop of Canterbury made a Leaſe for Years of Parcel of the Manor of D. and af- 
terwards granted a Rent-Charge to Dr. Betts, who deviſed the ſaid Rent to the Archbiſhop till 
100 J. ſhould be levied, then to B. G. and died; the 100 J. was levied, the Rent was behind, 
and B. G. diſtrained ; adjudged, that by the Deviſe to the Archbiſhop, the Rent was ſuſpended, 
and that a Perſonal Thing once ſuſpended by the Act of the Party, is extin& for ever. Dyer 140. 
Craumer's Caſe. 

5. If a Grantee of a Rent releaſeth Part of it to the Grantor, and his Heirs, the Reſidue of 
the Rent may be apportioned, and the Land out of which it iſſues ſhall be chargeable ; but if 
he releaſe the Rent iſſuing out of one Acre, the whole Rent is extinct. Goldſ. 116. 

6. Leflee for ten Years granted a Rent-Charge out of the Land to his Leſſor during that Term, L 
then the Leſſee himſelf granted the Remainder of the Land to the Leſſee for Years ; adjudged, 4 - = 
that the Rent-Charge was extinct, becauſe the Leſſor, who had the Rent, was a Party to the 
8 of the Leaſe, which was the Foundation of the Rent. Godb. 137. Buckburſt's 
Caſe. | 

7. Leſſee for thirty Years of a Grange, demiſed Part of it, called Parkfield, to Henry Beer, 4 Leon. 
for twenty-four Years, another Parcel to A. for twenty-three Years, and another Parcel to B. for 115: 
eighteen Years, and ſeveral other Parcels to others, but all under thirty Years ; afterwards the 
Lelſee granted to Henry Beer and others, all his Intereſt in all the ſaid Grange, during the ſaid 
Term of thirty Years; then he who had the Reverſion in Fee, granted a Rent of 20 l. per Ann. 
iſſuing out of all the Grange, then in the Tenure of H. Beer, and afterwards granted the Rever- 
ſion of Part of the Grange to one Lewknor, and his Heirs, and the Reverſion of the Reſidue to 
Ognell, and his Heirs ; the Grantee of the Rent releaſed to Lewknor all the Right to that Part 
of the Grange which was granted to the ſaid Lewknor, whereupon Ognell, to whom the Rever- 
ſion in Fee of the Reſidue was granted, entered, ſuppoſing, that the Rent iſſuing out of the whole 
Grange, and the Grantee having releaſed Part of it, the whole Rent was extinguiſhed ; which 
is very true, if that had been the Caſe ; but the Rent did not iſſue out of the whole, but only out 
of that Part of the Grange, which was in the Occupation of Henry Beer; for tho? the firſt Part 
of the Sentence mentions al th? Grange, yet thoſe general Words are reſtrained by thoſe which 
follow; (viz.) All in the Occupation of Henry Beer. 1 And. 178. Underhill verſus Ognell. 

8. In Debt for Rent, on a Leaſe for Years, the Defendant pleaded, that he had Common Ap- Palm. 
purtenant, Cc. and that the Leſſor had encloſed Part of the Common before the Rent was due, 392. 
and that thereby the Rent was extinct ; adjudged an ill Plea, for the Rent doth not iſſue out of the 2 2 
Common, and therefore it cannot be ſuſpended by encloſing the Land. 2 Cro. 679. Sander ſon a 
verius Harriſon. 

9. Leaſe of an Houſe, rendring Rent, the Leſſor commanded a Partition-Wall to be broke down; 


adjudged this is not ſuch a Re-entry into the Houſe, as ſhall extinguiſh the Rent. Cro, Car, Har- 
riſon's Cale. 
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=_ Extinguiſhment. 


3 pv; „ 
Of Terms fot Years, and Conditions, where and by what Acts. 


1. Here- ever the Freehold cometh to the Term, the Eſtate for Years is extinguiſhed; as 
where Leſſee for Years, Remainder in Tail to his Heirs, made a Feoffment to B. G. 
to the Uſe of him in Remainder, who entered; adjudged, that the Feoffment was good, tho” 
made by one who had only an Eſtate for Years ; for by the Entry of him in Remainder, he was 
remitted to his Right Eftate, and the Term for Years was extinct. Golds. 92. Mounſon verſus 
Weſt. See poſtea Pl. 13. | | | 
2, A Man, who had an Eſtate for Years, granted it to B. G. on Condition, that if he did 
not pay to S. W. yearly 10 J. that the Grant ſhould be void; the Grantor made the ſaid B. G. 
his Executor, and died; two Judges held, that the Condition was extinguiſhed, becauſe the 
Executor could not enter upon himſelf, if it was broken. Goldſ. 181. Tutball verſus Smote. 
1And.1s. 3. Blount ſold the Manor of Alexton, to which the Advowſon was appendant to one An- 
drews, and covenanted to ſuffer a Common Recovery to the Uſe of him and his Heirs, rendring 
42 J. per Annum to Blount, and his Heirs; and it was farther covenanted between the Parties 
that as well for the Aſſurance of the Manor to Andrews, as the ſaid Rent of 42 J. to Blount, 
that he the ſaid Blount ſhould levy a Fine, &c. Provided always, that Andrews ſhould by Deed 
give the Advowſon to Blount for his Life; and farther it was covenanted, that all Aſſurances 
afterwards to be made, ſhould be to the Uſes of this Indenture ; the Recovery and Fine were had 
accordingly, and Andrews died without pong the Advowſon to Blount, who now entered for 
the Condition broken ; reſolved, that the Fine had not extinguiſhed this Condition, becauſe by 
the Covenant 'tis declared, that all Aſſurances afterwards to be made, ſhould be to the Uſes of 
that Indenture, which intends, that the Condition ſhould be ſaved. 2 Rep. 70. Lord Cromwell's 
Caſe. Moor 104.S. C. Dyer 311. Putnam's Caſe. S. P. Poſtea Rent. (G) 5. S. C. | 
4. Leſſee for Life, and after the Determination of that Eſtate, then to another for Years ; the 
Leſſee for Years died Inteſtate, then his Adminiſtrator and the Leflee for Life, joined in a Pur- 
chaſe of the Fee- ſimple; adjudged, that the Term was not extinguiſhed by the Purchaſe of the 
Fee, becauſe it was not properly a Term, but an Intereſſe Termini, and the Purchaſer had it 
not in his own Right, but as Adminiſtrator. Godb. 2. | 
5. The Husband and Wife had a Leaſe for Years, and entered; afterwards the Leſſor made 
a Feoffment in Fee of the Lands to the Husband, who died ſeiſed ; adjudged, that by the 
Acceptance of the feoffment, the Husband had extinguiſhed the Term; but if the Con- 
veyance had been by Bargain and Sale enrolled, or by a Fine, inſtead of a Feoffment, it had 
bcen otherwiſe. Cro. Elix 913. Downing verſus Seymour. 
+ th 6. The Teſtator being ſeiſed of an Houſe in London for a Term of thirty-one Years, deviſed, 
162. By that his Wife ſhould enjoy it during her Widowhood, and that the Reſidue of the Term ſhould 
the Name remain to V. R. the Teſtator died, and his Widow entered, and purchaſed the Fee-ſimple, and 
of Hard- afterwards married, whereupon V. R. entered, and adjudged, that his Entry was lawful ; for 
Nadia tho' the whole Term was in the Widow, until ſhe married, ſo as by the Purchaſe of the Fee- 
- "one * ſimple, the ſame was extinguiſhed ; yet that ſhall not defeat the Reverſionary Intereſt of V. R. 
92, but that he may enter aſter the Marriage of the Widow, 10 Rep. 52. Trin. 18 Eliz. Harding- 
Golds. 59. ton verſus Rydler, 
7. Tenant in Fee-ſimple made a Leaſe for Years to V. R. and afterwards made a Feoffment of 
the Lands to another, with a Letter of Attorney to the Leflee to make Livery, which he did 
accordingly ; adjudged, that by his Making Livery, his Intereſt in the Term was not extin- 
guiſhed ; for what he did was as Servant to the Leſſor, Mich. 32 Eliz. 1 Leon. 191. Petty ver- 
ſus Trevilian. | 
8. The Husband had a Term for Years in his own Right, the Lands afterwards deſcended to 
his Wiſe ; adjudged, that the Term was not extinguiſhed, becauſe the Lands came to him in 
Right of another. 2 Cro. 275. Lady Plat verſus Sleap. N 
9. Leſſee for Years, upon Condition that the Leaſe ſhould be void upon Tender and Pay- 
ment of 64. aſſigned the Term to a Stranger, who was diſſeiſed, then the Leſſor paid the 6 d. 
according to the Condition; adjudged, that tho' the Diſſeiſee had only a Right to the Eſtate, 
yet the Payment to him was good and ſufficient to extinguiſh the Leaſe. 2 Cro. 275. S. C. 
10. Leaſe for Tears, rendring Rent; afterwards it was covenanted between the Leſſor and Leſ- 
ſee, that a Bargain and Sale ſhould be made of the Lands to the Leſſee, in order to make him a 
Tenant to the Præcipe, and a Fine levied to him and others, and his Heirs, to the Intent a 
Common Recovery ſhould be ſuffered, all which was done; adjudged, that tho? by the Fine the 
Term was extinct for a Time, yet it was revived by the Recovery ; for that being executed, 
1 | and the Bargain and Sale, Fine and Recovery, being all but one Aſſurance, it ſhall be quaſi a 
Conveyance, to the Uſe ab initio. 2 Cro. 643. Ferrers verſus Fermor. es 
11. V. R. made a Leaſe for 100 Years, to one T. P. who made a Leaſe for twenty Years, 
rendring Rent; then V R. granted the Reverſion in Fee, Cc. and the Grantee purchaſed. the 
Reverſion of the Term; adjudged, that he ſhall not have the Rent, becauſe that being inci- 
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821 
dent to the Reverſion of the Term, is now extinguiſhed by the Reverſion in Fee, both being 
in one Perſon. Moor 94. The Lord Treaſurer verſus Barton. 

12, Upon an Information of Intruſion, the Caſe upon the Pleadings was, that Sir Fra. Engle- 
field went beyond Sea with the the Queen's Licenſe, for a certain Time, and after that Time 
was expired, he was commonded to return, which he refuſed to do ; whereupon a Commiſſion 
iſſued out of Chancery, returnable in the Exchequer, to make Inquiſition, and to ſeiſe his Lands, 
which was done, and thereupon the Queen, Anno 14 of her Reign, made a Leaſe thereof to one 
Champion; afterwards Sir Fra. Englefield was indicted in Middleſex in B. R. for a T reaſon by him 
committed at Namure in Flanders, and the Indictment was found, and thereupon he was out- 
lawed ; adjudged, that by the Outlary the Leaſe was extinguiſhed, Moor 239. Sir Francis 
Englefield's Cale. | 

13. The Teltator being ſeiſed in Fee, and having three Sons, Francis, Jaſper and George, 
deviſed his Lands to Jaſper for twenty-one Years, to perform his Will, and pay his Debts, and 
made him Executor; and if Jaſper died within that Term, then the like Deviſe to George; 
and he deviſed the Lands themſelves to Francis in Tail, Remainder in Tail to Jaſper, &c. the 
Teſtator died, and Jaſper entered; then Francis died without Iſſue, ſo that the Inheritance 
deſcended on Jaſper, who had the Iſſue, the Defendant, and died within the Term; thereupon 
George entered ; adjudged, that by the Deſcent of the Inheritance to Jaſper, who was then in 
Poſſeſſion, by Virtue of the Deviſe to him for 21 Years, that the Term was extinguiſhed. Moor 
286. Lee verſus Lee. See antea pl. 1. 


14. In a Special Verdict in Treſpaſs, the Caſe was, the Lady Finch had two Sons, Sir Moile 2 And. gt. 


and Henry, and levied a Fine to the Uſe of her ſelf for Life, and afterwards to the Uſe of her 
Executors for five Tears, then to the Uſe of Sir Moile in Tail, Remainder over; then ſhe 
married, and ſhe and her Husband granted the Term of five Tears to Sir Moile ; afterwards ſhe 
and her Husband levied another Fine to Sir Moile, ſur Cogniſance de droit, and then ſhe, with 
the Aſſent of her Husband, made her Will, and conſtituted her Son Henry ſole Executor, and 
died; then Henry entered as Executor, and Sir Myoile entered on him, and being put out, 
brought an Action of Treſpaſs; adjudged, that this Fine had extivguiſhed the Term, and had 
made ſuch a Diſturbance of the Poſſeſſion, that the Uſe which was Future, ought to ariſe at 
that very Inſtant in the Executor, upon the Death of the Lady, or it ſhould never ariſe at 
all; as it was adjudged in Chudleigh's Caſe for the ſame Reaſon, Moor 339. Sir Moile Finch 
verſus Finch. 

15. Sir John Savage levied a Fine, and declared the Uſes to himſelf for Life, Remainder to 
his Wife for Life, Remainder to his Executors for 20 Tears, Remainder in Tail to his eldeſt 
Son, with ſeveral Remainders over ; afterwards Sir John levied another Fine of the ſame Lands, 
and to the ſame Uſes, only leaving out the Term of twenty Tears: to his Executors ; Sir John died, 
leaving his Wife Executrix, who married Sir Robert Remmington ; adjudged, that this Remain- 
der to his Executors for twenty Years, being in Abeyance during the Life of Sir John and his 
Wife, is extinguiſhed by the ſecord Fine. Moor 754. Remmington verſus Savage. 

16. Leſſee for 99 Years, Reverſion to Margaret for Life ; ſhe married, and then the Leſſee 
granted the Term to the Husband, then the Wife died; the Queſtion was, whether this 
Term was in the Husband ; and the better Opinion was, that it is, for he had the Term in his 
own Right, and the Reverſion in Right of his Wiſe ; but on the other Side it was ſaid, that it 
was extinguiſhed ; for he had both the Poſſeſſion and Seiſin, tho? it was in the Right of another, 
2 Roll. Rep. 472. Lichden verſus Winſmore, 5 

17. There being a Grant of the next Avoidance in Being, the Parſon, Patron and Ordinary, w 
before the Stat. 13 Eliz. joined in a Leaſe of the Parſonage for 99 Years; the Parſon died, the , .; on, 
| Grantee of the next Avoidance preſented, and his Incumbent enjoyed it, diſcharged of the Ser Rep. 
Leaſe, all his Life- time; after his Death the Patron, who joined in the Leaſe, preſented one, 8. 
who was inſtituted and inducted; adjudged, that by his Indufion he hath the Freehold imme- 
diately, and by Conſequence the Leaſe is wholly extinguiſhed. Cro. Car. 582. Plouden verſus 
Oldford. Poſtea Preſentation. (C) 1. 

18. In Debt upon Bond, for Performance of Covenants, the Caſe was, Secombe the Defendant 
being ſeiſed in Fee of a Moiety of a Rectory, ſold it to Sir Warwick Hele, by a Deed of Bargain 
and Sale, for ſo much Money, in which there was a Covenant for farther Aſſurance ; and the better 
to aſcertain the yearly Value, they agreed by Parol at the ſame Time, that the Deed was executed, 
that Secomb ſhould take a Leaſe of it for 21 Years at ſuch a Rent, which in Truth was more than 
it was worth, and this was done to deceive the Purchaſer ; the Leaſe was made accordingly, and 
afterwards S2comb in Performance of the Covenant for farther Aſſurance, levied a Fine to the 
Purchaſer ; the Queſtion was, whether this Fine had extinguiſhed the Leaſe, or whether it was 
ſave by the Parol Agreement; it was inſiſted, that it was Ped by that Agreement, and not ex- 
tinguiſhed by the Fine, becauſe all the ſubſequent Conveyances are directed by that Agreement; 
for the Fine is not an Independant Conveyance of it ſelf, but relates to the Bargain and Sale, and 
both make but one Conveyance; and ſo is Puttenham's Caſe. But adjudged, that if this Leaſe 
is prelerved, ir muſt be by a Thing of as high a Nature as the Bargain and Sale, which a Parol 
Agreement is not, and the Inconvenience would be great, if ſuch a Parol Agreement ſhall make it 
good both againſt a Bargain and Sale, and a Fine, becauſe in ſuch Caſe a Purchaſer could never 
be ſafe in his Title. Palm. 506. Hele verſus Secomb, | 
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<4 OW: 
Of Eſtates ko: Life, where, and by what Acts. 


I. IN a Special Verdict in Ejectment, the Caſe was, a Copyholder in Fee ſurrendered to the 

Uſe of one for Life, Remainder to two other Perſons in Fee; one of thoſe in Remainder 
made a Leaſe for Years to the Defendant; and then the Tenant for Life and both the Remainder 
Men joined a Surrender to ſeveral Perſons and to ſeveral Uſes, c. adjudged, that by this Means 
the Eſtate for Life was extinguiſhed iti him who had the Reverſion. Hil. 31 Eliz. 1 Leon. 174. 
Dove verſus Willett. 8 


(G) 
By Unity of Poſſeſſion, 


1. T5 E Lord Grey preſcribed to hunt Deer in the Demeſnes of his Manor of S. as in the 

Purliews of J/haddon-Chaſe, &c. the Manor afterwards came to the Queen, who grant- 
ed it to B. G. in Fee, with a free Warren in the Demeſnes, Ita quod, no Man ſhould enter there 
to hunt Deer without his Leave; adjudged, that this Unity of Poſſeſſion did not extinguiſh the 
Privilege to hunt Deer in the ſaid Manor, being the Purlieus of the Chaſe, and that the Ita quod 
did not extend to her Keepers, but to other Subjects. Dyer 326. 

2. In a Prohibition, the Biſbop of Lincoln ſuggeſted a Preſcription to bold the Manor, &c. diſ- 
charged of Tithes, during the Time it was in their Poſſeſſion ; and that in the Reign of Ed. 6. 
the ſaid Manor was conveyed to the Duke of Somerſet, and afterwards came to the Biſhop again ; 
adjudged, that a Preſcription in a Spiritual Perſon to be diſcharged of Tithes, is good, which 
was not deſtroyed by an Unity of Poſſeſſion. Cro. Eliz. 276. Biſhop of Lincoln verſus Cooper. 
Leon. 248. S. C. 

3. The Plaintiff being poſſeſſed of a Refory and Curtilage, &c. in Marcham, preſcribed to have 
a Water-courſe flowing in a Stream there, from the Curtilage to his Houſe, and that the Defen- 
dant, on ſuch a Day, bad ſtopped it; the Defendant pleaded, that H. 8. was ſeiſed of the ſaid 
Rectory in Fee, and having a Piece of Ground lying between the Water-courſe and Stream, grant- 
ed the ſame to one Box, and ſo by meſne Conveyances brings down a Title to himſelf, and that 
by Unity of Poſſeſſion in the Plaintift, the Water-courſe was extinct, and fo juſtifies the Stopping ; 
adjudged, that by this Unity of Poſſeſſion of the Rectory and Water-courſe, it was not extinguiſh- 


ed, and that the Preſcription was ſtill good. Cro. Car. 302. Sury verſus Pigot. Poph. 166. S. C. 


1 Vent. 
302. 


— 


Extoꝛtion. 


See Indictment. 


(A) 


Nformation againſt a Kentiſh Attorney, upon the Statute 3 Fac. cap. 7. for taking Extor- 
five of his Client 1 J. 3 s. contra formam Statuti; upon Not guilty pleaded, he was found 
guilty, and it was inſiſted in Arreſt of Judgment, that by this Statute another Method 
was directed, (viz.) An Action, in which the Party grieved ſhould have Coſts and zreble 

Damages, and therefore an Information would not lie. Sid. 434. The King verſus Troy. 

2. Indictment againſt V. R. and another, for that they being Receivers of the Queen's Tax. 
did, colore officii, extort Money from ſeveral Perſons; adjudged, that Two may be jointly indicted 
for an Extortion or Battery, becauſe tis a Crime at Common Law, of which they may be jointly 
or ſeverally guilty. 1 Salk. 382. The Queen verſus Atkinſon & al. | 

By the Statute 1 Will. 3. cap. 21. tis enacted, that if a Clerk of the Peace do misbehave him- 
ſof in his Office, and if a Charge in Writing of ſuch Miſdemeanor be exhibited againſt him to the 

Seſſions, they may diſcharge him: The Seſſions made this Order, . Whereas by a Complaint in 


Writing exhibited to this Court againſt R. B. Clerk of the Peace, he was charged with divers Miſ- 


demeanors in his Office, (viz.) That he exatted of T. P. 8s. for a Subpœna, and did compel 
W. R. to pay 9 s. more than his due Fee; and it doth appear upon Evidence, that the ſaid R. B. 
misbehaved himſelf in his Office, by the Extorting of the ſaid T. P. 5 s. more than was his due 
Fee, and of the ſaid . R. 9 5. more than was his due Fee; this Court doth diſcharge and remove him 

4 from 


Failure of Record, 8323 
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from the ſaid Office of Clerk of the Peace: This Order being removed by Certiorari into B. R. it 
was quaſhed, becauſe here was no poſitive Charge of Extortion in his Office; for all before the 
(viz.,) is nothing but Recital, and a general Charge, which is not allowed in any Caſe, but in 
Barretry, the Nature of which Crime conſiſts in many particulars ; now, what comes after the Vi- 
delicet is not a poſitive Charge of any Miſdemeanor relating to his Office; it is not ſaid that he took 
the 8s. or the 9s. extorfive, or colore officii, which Word Extorſive is as eſſential to a Charge for 
Extortions, as Proditorie or Felonice, to a Charge of Treaſon or Felony ; and what follows after 
upon Evidence before, the Seſſions, will not make this Order better, becauſe what appeared to them 
is no Part of the Charge, which ought to have been very certain, eſpecially in this Caſe, where 
the Defendant is to be deprived of his Freehold, and of the Benefit to be tried by a Jury. 2 Salk. 
680. The King verſus Baynes. Gay 


Failure of Recozd. 


For Variance between the Pleadings and 
the Record certified. (A) 
Where the Tenor, and not the Record 


it ſelf, is certified. (B) 
| Where Nul tiel Record is a good Plea; 
and where not. (C) 


—_— 


C1 
Fo2 Aaariance between the Pleadings, and the Necoꝛd certified; 


I, N a Formedon in Deſcender, a Fine with Proclamations levied Anno 30 H. 8. was pleaded; 
and upon an Iſſue of Nul tiel Record, the Tenant brought it in at the Day, but in the 
Proclamations made in Trinity-Term, the Year of the King was left out; but becauſe 

| thoſe which were made in Eafter-Term before, and in Michaelmas-Term after were 

right, and the Year of the King was expreſſed in them, therefore the other were held to be right, 

for it mult be in the ſame Year. Dyer 234. 

2, In Aſſiſe, the Defendant pleaded, that the Plaintiff was outlawed; the Plaintiff replied Nut 
tiel Record, and being at Iflue thereon, the Tenor was brought in by Mittimus, by which it 
appeared, that there was a Variance between the Day of the Return of the Exigent, and that 
where the Outlawry was pronounced ; and this was held a Failure of the Record. Dyer 187. 

3. In Aſſiſe, the Tenant pleaded, that before that Time the now Demandant had brought an 
Aſſiſe againſt his Father, who pleaded, that the Demandant had made a Feoffment to him, and 
it was ſo found by the Aſſiſe; the Demandant pleaded Nu} tiel Record, and upon that Iſſue the 
Tenant brought in the Record, by which it appeared, that the Aſſiſe was broyght againſt his Fa- 
ther and Mother ; adjudged, that this Variance did not make a Failure of the Record in Foſter and 
Jackſon's Caſe. Hob. 55. | 

4. Formedon of the Manor of Isfeild ; the Defendant pleaded in Bar a Common Recovery of 
the ſaid Manor againſt the Donee in Tail, who replied Nul tiel Record, and being at Iſſue, the 
Defendant brought in the Record, by which it appeared, that the Recovery was of the Manor of 
IFeild inſtead of Isfeild ; adjudged, that this being in a Common Recovery, it ſhall not be a Failure 
of Record for this ſmall Variance, but it ſhall be amended, it being the Miſpriſion of the Clerk. 
5 Rep. 46. Cook's Caſe. * | 55 

5. In Debt upon an Eſcape, the Plaintiff declared, that he had obtained a Judgment in an in- 
ferior Court, upon which the Party was taken, and the Sheriff ſuffered him to eſcape; the De- 
fendant pleaded Nul tiel Record, and being at Iſſue, the Defendant brought in the Record at'the 
Day, by which it appeared that there were ſeveral Variances in the Continuances and Procels ; 
but yet, becauſe the Plaint, Count, and Judgment certified, did agree with the Plaintift's Decla- 
ration, adjudged, thoſe Variances made no Failure. Hob. 179. Coachman verſus Hally. 

6. Upon an Information for Non-refidence, the Defendant pleaded another Information exhi- 
bited againſt him 28 April, 14 Jac. in the Exchequer, for the ſame Offence ; the Plaintiff re- 
plied Nul tiel Record, upon which they were at Iſſue; and upon the Record certified, it appear- 
ed, that the Information in the Exchequer was exhibited 29 April, in the ſame Year, and it was 
Right in every other Thing; and thereuponsthis was adjudged no Failure of the Record. Hob. 209. 
Parry verſus Paris. 


(B) Where 
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Fairs, Markets, Gr. 


$9 a 15 — * 
ni be Tz (B) 
enyere the Tenoz, and not the Record it ſelf, is cert{fied, 


1. 1 Aſſiſe, the Defendant pleaded, that the Plaintiff was outlawed, the Plaintiff replied Nut 
1 rel Record, and being at Iſſue, the Defendant brought in the Tenor by Mittimus ad- 
judged, this was a Failure of the Record. Dyer 187. | 

2. The Defendant pleaded, that the Plaintiff was outlawed, who replied Nu! tiel Record, and 
before the Day in which the Defendant was to bring in the Record, it was removed by Writ of 
Error, and thereupon he brought in an Exemplification of it, without Writ, or without any Seal, 
but that of the King's Bench; adjudged, this was a Failure of the Record, and fo it had been if it 
had been reverſed upon the Writ of Error, tho* there was ſuch a Record at the Time of the Plea 


| pleaded, Dyer 227. 


3. Upon Non damnificatus pleaded, the Plaintiff replied, that he was damnified by a Judg- 
ment had againſt him upon a Plaint in London, the Defendant rejoined Nul tiel Record, and be- 
ing at Iſſue, the Plajntiff at the Day brought in the Tenor by Mittimus ; adjudged a Failure of 
the Record. Dyer 187. - | 

4. In an Information againſt the Defendant for Recuſancy, he pleaded, that he was indicted in 
Middleſex for the ſame Offence ; the Plaintiff replied Nul tiel Record, and being at Iſſue, the De- 
fendant took out a Certiorari directed to the Jultices of the Peace, and at the Day brought in the 
Tenor of the Record certified by the Cuſtos Rotulorum by Mittimus ; now, tho this Certificate 
was void, becauſe it was not made by the Juſtices of the Peace to whom the Certiorari was di- 
rected, and by Conſequence the Defendant had failed to bring in the Record at the Day; yet be- 
cauſe it was the Award of the Court, it was held to be no Failure in the Defendant. Hob. 135. 
Pie verſus Thrill. Antea Certiorari. (B) 1. S. C. 


(C) 
Mhere Nul tiel Record ig a good Plea, and where not. 


to 17 Andita querela the Plaintiff ſet forth, that he was taken in Execution upon a Capias ut- 

legatum on an Outlary after Judgment, and that the Sheriff ſuffered him to eſcape; the 
Deſendant pleaded, that after the Eſcape, and before the Audita querela brought, the Outlary 
was reverſed for Error, and ſo Nul tie! Record. 8 Rep. 142. In Dr. Drury's Caſe. 
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Fairs, Markets, &c. 
(A) 


I, F Treſpaſs, the Defendant juſtified as Clerk of the Market, &c. for a Diftreſs of 3 s. 44. for 
1 not uſing Meaſures marked according to the Standard in the Exchequer ; and upon De- 

murrer to this Plea it was inſiſted for the Defendant, that this was an Authority which he had by 

Virtue of the Statute 14 Ed. 3. cap. 12. ſeft. 2. 1 Salk. 327. Burdett's Caſe. | 

2. Adjudged upon a Demurrer, that the Inhabitants of one Market-Town may ſell Goods in 

another Market-Town ; for that Statute of Ph. & Mar. extends only to thoſe who live in Villages, 

and fell their Goods in Matket-Towns. 2 Lev. 89. Davis verſus Leving. 


2 Falſe 
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Falle Jmpaiſonment. 


Againſt whom, and in what Caſes, it | Pleas to this Action, not good. (B) 
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will lie, and where it will not lie. (A) 1 Pleas to this Action, good. (C) 
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Againſt whom, and in what Caſes it will lie, and where it will 
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tion of Falſe Impriſonment will not lie, becauſe he is not to examine the judicial Act of the 
Court, but to obey ; but if the Arreſt is upon a feigned Action out of the Counter, in ſuch Caſe 5 
the Action lies. 6 Rep. 56. Counteſs of Rutland 's Cale. Moor 765. S. C. | if 

3. King Edu. 6. incorporated the Town of St. Albans, and gave them Power to make By- i 
Laws; the Term was kept there, and the Mayor, &'c. with the Aſſent of the Plaintiff, who was 


1 
1. HERE a Court hath Juriſdiction of a Cauſe, altho the Proceedings are in- i hl | 
verſo ordine, yet for an Arreſt and Impriſonment, an Action will not lie; as 0 
for a Capias againſt an Earl; but where the Court hath no Juriſdiction, then 113 i 
'tis coram non Judice, and the Action lies. 10 Rep. 75: Caſe of the Mar- 18 
ſhalſea. 1 
2. If an Officer hath a Warrant upon a Ca. ſa. againſt a Counteſs, and he arreſts her, an Ac- | 19 
| 47 
' 208 
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one of the Burgeſſes, aſſeſſed every Inhabitant in a certain Sum, for the Charges in ere&ing p 1 

Courts there, and if any one refuſed to pay, that he ſhould be impriſoned; the Plaintiff refuſing lj { 

to pay, Cc. was committed, and in an Action of Falſe Impriſonment brought againſt the Mayor, it [ 
1191" 


he juſtified under this By-Law ; but it was adjudged againſt him, becauſe it was a By-Law a- 1 
gainſt Magna Charta, quod nullus liber homo impriſonetur, &c. 5 Rep. 64. Clerłé's Caſe. 1 
4. By the Statue 14 H. 8. no Man is to practice Phyſick in London, or within ſeven Miles 2'Brownl, | 
thereof, unleſs allowed by the Preſident and Cenſors of the College of Phyſicians, and that there 266. 
ſhould be four Cenſors every Year, who ſhould puniſh by Fine, Amerciaments and Impriſonment, for y Bult. 
Offences by thoſe who practiſed in non bene exequendo, faciendo & utendo facultate medicine. Dr. Bon- 
ham being a Graduate in Oxford, practiſed Phyſick in London, and being ſummoned to appear before 
the Prefident and Cenſors, he told them, he would practiſe without their Leave, for which they 
fined and committed him to the Counter, without Bail; and in an Action of Falſe Impriſonment, 
adjudged, that they had not purſued their Authority either in the Perſon's committing, or in the 
Offence for which they had. committed Dr. Bonham; becauſe the Cenſors had only Authority to 
commit, and here the Commitment was by the Preſident and Cenſors; and he was committed 
for ſaying he would practice without their Leave, when they had only Authority to fine and 
commit pro non bene utendo facultate medicine. 8 Rep. 114. Dr. Bonham's Caſe. 
5. In an Action of Falſe Impriſonment, the Defendant juſtified, ſetting forth, that the Lord 
Mayor of London was a Fuſtice of Peace, and that the Defendant was a Serjeant at Mace, and 
that the Lord Mayor commanded him pro diverſis caufis eidem majori bene cognitis, to arreſt and 
impriſon the Plaintiff, &c. adjudged. no good Plea, becauſe it did not appear, whether the 
Command was, as he was Lord Mayor, or a Juſtice of Peace, or for what Cauſe he was impri- 
— 1 Brounl. 204. Woody's Caſe. 2 Cro. 81. S. C. reported by the Name of Boucher's 
Caſe. 1 
6. In Falſe Impriſonment, the Defendant juſtified under a Preſcription in the Marſbalſea, to "a 1 
hold Plea of all Cauſes within the Verge, and under a Capias returnable at next Court, and be- 1 
cauſe he did not ſhew between what Parties, (for that Court hath only Authority to hold Plea be- 1 | 
| 
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tween Parties of the Houſhold) and becauſe the Capias was not returnable at a Day certain, but 1 
only at next Court, adjudged, that the Awarding the Proceſs was ill, and that the Action was 1 
well brought. 2 Cro. 314. Johns verſus Smith. 2 Bulſt. 3 6. S. C. 1 Mod. 81. S. P. Cro. Car, 1 
254. contra. | 1 
7. In Treſpaſs againſt the Sheriff for arreſting and impriſoning the Plaintiff, he juſtified, that by 1 Roll, | 
Virtue of a Latitat, at the Suit of B. G. be took the Plaintif in exitu ab officio ſuo, and left Rep. 34%: | 
him in Priſon to R. B. his Succeſſor ; the Plaintiff replied, that B. G. who ſued out the Latitat, 
commanded the Sheriff to diſcharge him of that Action before the Impriſonment, and releaſed 

him of that Action, notwithſtanding which the Defendant detained him; adjudged, that this 
Replication is good; for the Sheriff is bound to take Knowledge of the Party, as well in order to 
diſcharge the Perſon at whoſe Suit he is detained, as be is to arreſt him, 2 Cro. 379. Withers 
verſus Henley, R 
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Falſe Impriſonment. 


Cro. Eliz. 


Ful wood 
. Gaſc 
eoigne. 8. 


the Court, in Execution to the Mazjhal; but no Committitur 


8. In Falſe Impriſonment by the Husband, the Defendant juſtified by a Ca. ſa. and the Truth 
was, that before Judgment ſhe married the Plaintiff ; adjudged, that the Capias ſhall be againſt 
her, and not againſt her Husband. 2 Cyo. 323. Doily verſus White. 2 Bulſt. 80. S. C. 

9. In Falſe Impriſonment, the Defendant juſtified, for that the Plaintiff brought a little Child to 
the Pariſh Church of R. and would have left it there without Novriſhment, to the Danger of the 


Child, and contra pacem, and that he being Conſtable arreſted and impriſoned the Plaintiff, until 
be promiſed to carry the Child back again, &c. and upon Demurrer, this was held an ill lea ; 


becauſe a Conſtable cannot impriſon a Man at his Pleaſure, he ought to have carried him before a 
Juſtice of Feace, &c. 1 Leon. 3 27. Beal verſus Carter. Poph. 13. S. C. contra. 


P. Cro. Eliz. 204. Strettan v. Brown. S. P. 3 Leon. 209. S. C. 

10. A Man was impriſoned by a Mayor of a Corporation for Misbehaviour, in giving ſc urrilous 
Language to him, and this appearing upon the Return of an Habeas Corpus, the Farty was diſ- 
charged; ſor tho' *tis an Otfence, yet the Mayor ought not to impriſon 2 Man in a Dungeon, 
without Bread to eat, or a Bed to lie on. 2 Bulſt. 139. Hodges and Hawkins verſus Mayor of 
Liskirrett. 

11. In Falſe Impriſonment againſt a Juſtice of Peace, he juſtified, for that on 27th of S-p- 
tember, 9 Fac. a Miniſter came into the Church of St. L. in R. to preach, and that the Flaintift and 
2nother, together with the Church- wardens, laid violent Hands on the Miniſter, and hindred his 
Preaching, againſt the Form of the Statute, for which Offence he was brought before him, being 
a Juſtice of Peace, and being thereof convicted by ſufficient Witneſſes, he ſent him to Priſon ; 


and this was held a good Plea. 2 Bulſt. 47. Creſwick verſus Rokesby. 


12. Sir William Chauncey being committed to the Fleet by a Warrant from the High Commiſ- 
fioners, brought an Habeas Corpus, the Return whereof was, (viz.) We require you to take in- 
to your Cuftudy the Body of Sir Milliam Chauncey, for that he being convented before us for 
Adultery, and for expelling his Wife from his Company, without allowing her any Maintenance, 
and being convicted thereof by his own Confeſſion, he was by Order of the Court enjoined to al- 
low his Wife a competent Maintenance, according to his Ability, which he refuſed, Cc. adjudged, 
that this Court of High Commiſſion being erected by Letters Patents, cannot impriſon by Vir- 
tue thereof; for the King cannot give any ſuch Power, where they cannot impriſon by the Com- 
mon Law; and for Adultery a Man cannot be impriſoned at Common Law; wherefore Sir Mil- 
lium Chauncey was diſcharged upon Bail. Paſch. 9 Jac. 2 Brownl. 18. Sir William Chauncey's Caſe, 
12 Rep. 8 2. S. P. | 

1 3. Pali Impriſonment againſt a Mayor, who juſtified, for that he being a Magiſtrate, the Plain- 
tiff, ſaid he was a Fool; adjudged, that the Plea was ill, for he cannot juſtify, &c. unleſs he had 
called him Feol whilſt he was in his Seat, or in the Exerciſe of his Office; for in ſuch Caſe, 
where a Man ſpeaks ſcandalous Words, either in Contempt of his Authority, or which might diſ- 
able him to execute his Office (if true) he may commit the Party. Moor 247. 

14. In Falſe Impriſonment, the Defendant juſtified, for that he having a Warrant to arreſt J. 
D. he (the Defendant) demanded of Coor the Plaintiff, what his Name was, who anſwered, J. O. 
whereupon he arreſted him; and upon a Demurrer to this Flea the Plaintiff had Judgment, be- 
cauſe the Officer is to take Notice of che Right Party at his Peril, Moor 457. Coot verſus Ligh:- 
worth. | 

15. A Ca. ſa. was delivered to the Sheriff, who on the ſame Day made a Warrant to his Bailifls 
to arreſt the Party, and on the ſame Day there was a Superſedeas on a Writ of Error, delivered 
alſo to the Sheriff, of which the Bailiffs had no Notice, who afterwards arreſted the Farty, and he 
eſcaped, and the Bailiffs having afterwards Notice of the Swperſedeas, retook him; and thereupon 
an Action of Treſpaſs and Falſe Impriſonment was brought, and adjudged well brought. Moor 
677. Prince verſus Allington. Superſedeas. (A) 4. S. C. Cro. Elix. 918. S. C. 

16. In Falſe Impriſonment, the Defendant juſtified, for that he was Sheriff of London, and ba- 
ving taken one T. S. he eſcaped, and being in Purſuit aſter him in February circa horam nonam, 
in the Night, he met the Plaintiff, who uſed him indecently, thruſting him againſt the Wall, and 
giving bim ſcurrilous Language, and thereupon he being wandring in the Street, in the Night- 
Time, and misbehaving himſelf, che Defendant committed him; and upon a Demurrer to this 
Flea it was objected, that it was ill, becauſe circa nonam horam was incertain as to the Time; 
beſides, that was not a Time to be committed for a Night-Walker, it being uſual for Men at that 
Time of Night to be about Buſineſs ; then the uſing him uncivilly is too General, and the Thruſt- 
ing him. againſt the Wall might. be by Accident ; Sed per Curiam, taking it altogether the Juſti- 
ficat ion was good, and the Defendant had Judgment. 1 Roll. Rep. 237. Chune verſus Pyott. 

17. Judgment againſt Baron and Feme, and the Wife being taken in Execution upon a Ca. ſa. 
and a Cepi Corpus being returned by the Sheriff, ſhe was brought to the Bar and committed by 
eing entered on the Roll, ſhe 
brought an Action of Falſe Impriſonment; and becauſe this was a Default in the Clerk, it was 
moved, that it might be a'tered and amended ; Sed per Curiam, there is a Difterence where a 
Man is brought into Court by an Habeas Corpus, and by the Return of a Cepi Corpus ; for in 
the one Caſe an Entry is made in the Office-Book of the Commitment; but if he is committed 


upon the Return of a Cepi Corpus, without an Habeas Corpus, then there is a ſpecial Entry of his 
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in the Hundred; adjudged, that he ought not to have been committed, but to be indicted, upon 
his Refuſal to take the Office; and if upon the Indictment he was found to be an Inhabitant in 
the Hundred, he ſhould have been fined, and committed upon Non-payment of the Fine. Crow- 
ly's Caſe. Cro. Car. 40g. 158 2 
20. By the Contrivance of B. G. the Daughter of a Gentleman was married to a Plowman, for 
which he was excommunicated and impriſoned, and being afterwards abſolved, he was again com- 
mitted by the High Commiſſion- Court for the ſame Offence ; adjudged, that this Matter was not 
examinable in that Court, and ſo upon a Motion the Party was diſcharged ; and the Court was of 
Opinion, that an Action of Falſe impriſonment did lie againſt the Commiſſioners. Godb. 158. 
Peirepoint's Caſe... Noy 17. Williams's Caſe. S. P. | | 

21. In Falſe [mpriſonment, the Defendant juſtified by Virtue of a Warrant to the Bailiff to ar- W. Jones 
reſt the Plaintiff, and that he was required to aſſiſt in doing it, and detaining him till diſcharged 378. 

by the Sheriff; and upon Demurrer to this Plea it was objected, that the Proceſs being executed, 

it ought to be returned, otherwiſe the Juſtification is not good, which is true in reſpe& to the She- 

rift, if the Action had been brought againſt him, but not in reſpect to his Servant, as the Deſen- 

dant was. Cro. Car. 3 22. Girling's Cale. | | 

22. In an Action of Aſſault, &c. and Falſe Impriſonment, the Defendant juſtified, for that the W. Jones 

Plaintiff being a common Cheater, played with the Defendant with falſe Dice, cheated him of his 249. 
Money; thereupon he Molliter laid his Hands upon him, in Order to have him before a Juſtice 

of Peace, who, upon his Examination, bound him over to the next Seſſions, &c. it was objected, 

that this Plea was not good, becauſe a Man cannot be detained for an Offence without a proper 
Officer; but adjudged, that the Plea was good, for a common Cheat may be brought before a Ju- 

ſtice of Peace by any one. Cro. Car. 234. Holiday verſus Oxinbridge. 

23. In Falſe Impriſonment, the Defendant juſtified under a Preſcription to have a Court of Re- W 
cord in London, and that he was a Serjeant of the Mace of the ſaid Court, and had a Warrant di- | 4 | 
rected to him to arreſt the Plaintiff pro quodam contempt, for not paying 205. to B. G. which he | al 

' 
| 
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did; and upon Demurrer the Plea was held ill, for to impriſon a Man pro quodam contemptu is too 
general; tis true, the Officer is to obey the Order of the Court, but that is where the Court hath 
Juriſdiction ; and by this Plea it doth not appear that the Court hath any Juriſdiction of the Cauſe. 
March 117. Dye verſus Olive. 

24. Alderman Langham was committed to Newgate by the Lord Mayor and Court of Alder- 
men, who brought his Habeas Corpus; and upon the Return it appeared, that there is a Cuſtom 
in London, if a Freeman he elected Alderman, he ought to take an Oath to ſerve in that Office; 
and that if he refuſe, he ſhall be committed till he doth; that Langham was a Freeman of the City, an 
and that he was debito modo choſen Alderman of ſuch a Ward, and being ſummoned to the Court, a 
he appeared, and the Oath was tendered to him, which he refuſed to take, in contemptum Curie, 1 
& contra conſuetudinem, & c. whereupon he was committed by the Court, &c. it was objected, Wh: 
that a Cuſtom to impriſon was not good, becaule *tis againſt Magna Charta; but adjudged, that Wt} 
"ris incident to a Court of Record to impriſon, and this being ſuch a Court, they might juſtify the 
Impriſonment without a Cuſtom ; but a fortiori, where there is ſuch a Cuſtom, and eſpecially 
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when that Cuſtom is confirmed by Act of Parliament. March 179. Alderman Langham's Caſe. 

25. Upon an Information given to a Juſtice of Peace, that Sir Milliam Brounker cheated with 
falſe Dice ; the Juſtice required him to tind Sureties for his Good Behaviour, which he refuſing, 
was committed, and afterwards he brought an Habeas Corpus, and this Matter appearing upon the 
Return, adjudged, that a Juſtice of the Peace cannot bind one to the Good Bzhaviour upon 
ſuch a general Information, nor commit, if in ſuch Caſe he refuſes to find Sureti:s. Style 16. Sir 
IWilliam Brounker's Caſe. | r | 

26, Commiſſioa of Rebellion againſt Thurbane, but one Green appeared before the Commiſſio- 
ners, and affirmed himſelf to be Thurbane; whereupon he was apprehended, and in reſiſting, he 
ſnatched the Commiſſion from them, and tore it into Pieces; and upon an Aftdavit made of this 
Matter, an Attachment was granted againſt him: But per Hale Chief Baron, tho' he affirmed him- 
ſelf ro be the Perſon againſt whom the Commiſſion was awarded, yet that will not excuſe the 


Commiſſioners from Falſe Impriſonment, becauſe they had no warrant to take him. Hardres 
323. Thurbane's Caſe. 


27. Falſe Impriſonment againſt the Defendant, who was a Gaoler within a Franchiſe, for that T. Jones 


the Plaintiff was arreſted by his Deputy out of the Franchiſe, and brought to the Defendant, who 214. 
received him into the Gaol, and there detained him; *tis true, the Plaintiff had Judgment, but 


it was reverſed, becauſe it did not appear that the Defendant did know that the Plaintiff was ar- 
reſted out of the Franchiſe ; and if ſo, then he was not privy to the Wrong; therefore it would be 
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Falſe: Impriſfonment! 


— — — 4 A —„V— —ẽ 8 , 
unreaſonable to puniſh. him with an Action for doing his Duty, Oliot verſus" Beſſy. Raym. 421. 
See Action on the Caſe, (V) Where it was adjudged, that an Action would not lie againſt a Judge 
or. Officer, for proceeding upon a Plaint levied in an inferior Court againft the Plaintiff, tho” the 
Cauſe of Action did ariſe extra juriſdictionem: See Caſes, where one Man muſt anſwer for the 
Acts of another, (viz.). Weaver verſus Hard, Coot verſus Lightworth, Withers verſas Henley, and 
Prince verſus Allington. * u 48101149 1 191" igen 27 Wet Gs | * nn j 

28. The Defendant. was arreſted on 2 Sunday, and he moved the Court to be diſcharged, but 
it was denied, and he was directed to bring his Action of Falſe Impriſonment. 5' Mod. 95. Mil- 
ſon verſus Gutter, lit 38 11 WIE . bemiüitmnos bee 22 Q; 


| (B) : 41 8 

Pleas to that Action, not good. 

. Falſe Impriſonment che Deſendant pleaded, that London had a Court of Record by pre- 
ſcription, which was confirmed by Act of Parliament, and that he was Serjeant at Mace of 

that Court, and that a Warrant was directed to him out of that Court to arreſt the Plaintiff,” for 


a certain Contempt committed by him to the Court, in not paying 205. to B. B. by Virtue of 
which Warrant he did arreſt the Plaintiff, &c. and upon Demurrer it was adjudged, that the Plea 


was too general, and very incertain, for the Defendant ought to ſhew what the Contempt was, 
and in What Action, that it might appear they had a Juriſdiction- of the Cauſe; and as it is hard 


to puniſh an Officer for obeying, when the Court have a Juriſdiction, ſo it would be unreaſon- 
able, that he ſhould go unpuniſhed for acting where they have none; and in this Caſe it doth not 
appear that the Court had a Juriſdiction. March 117. Dive verſus Olive. 1 zH 
2. In Falſe Impriſonment, the Defendant juſtified, that Tork was a City by Preſcription, incor- 
porated by the Name of Mayor, Cc. and that they had, Time out of Mind, a Court, called a 


Court of Chancery, for all Cauſes of Equity arifing in the City, between the Citizens, &c. and 


s Mod. 
295. 


See Evely 


that the Mayor had always uſed to direct Precepts for Appearance, and to impriſon for a Con- 
tempt of his Orders, and that a Bill was exhibited againſt the Defendant, who being ſummoned, 
did appear, but refuſed to anſwer ; thereupon an Order was made againſt him, that he ſhould an- 
fewer or ſtand committed, and becaule he ſtill refuſed to anſwer, the Mayor commanded the Defen- 
dant, who was Serjeant at Mace, to arreſt him, which was done, and he was brought into Court, 
where he was in open Court committed, and ſo juſtified, &c. and upon Demurrer to this Plea ic 
was adjudged ill, becauſe the Preſcription being laid for the Mayor to direct Precepts for Appear- 
ance, thoſ: muſt be ſuppoſed to be in Writing, but the Precept to the Defendant to arreſt the 
Plaintiff was by Mord only, ſo that the Juſtification is vitious, tho' the Commitment in Court was 
good; beſides, the Plea is ill in Subſtance, becauſe a Court of Equity did not lie in Grant, and 
much leſs in Preſcription, as here it is alledged, it being a Juriſdiction to be derived from the 
Crown ; for it hath been reſolved by all the Judges, that the King could not grant to the Queen 
to hold a Court of Equity, and that the Courts of Chancery in Cheſter and Durham are Incidents 
to a County Palatine which had Jura Regalia. Hob. 63. Martin verſus Keys, 

3. In Treſpaſs and Falſe Impriſonment for ſuch a Time, quouſq; the Plaintiff 'paid 11 s. the 
Defendant jultified under the Statute 3 Fac. 1. cap. 15. for erecting a Court of Conſcience in Lon- 
don, and that on ſuch a Day the Plaintiff was ſummoned to appear, c. and he not appearing, 
the Court did Order, that he ſhould be impriſoned in the Counter until he paid 75s. being the 
Debt, and 2 s. 6d. for Coſts, by Virtue of which Order, the Defendant being an Officer, took 
him, and detained him fix Hours; and upon Demurrer to this Plea, it was objected, that it was 
ill, becauſe the Defendant did not anſwer the Detaining, &c. quouſq; the Plaintiff paid 11 x. 
but as to that, it was adjudged, that the Plea was good, for the Quonſq; is not the Cauſe of Ac- 
tion, but only Matter of. Aggravation ; and if the Defendant had detained the Plaintiff for more 
than 9s. 6d. then he ought to have replied to it, which he had not done; but the Flea was ad- 


v. Slowly. judged ill, becauſe the Order was to carry the Plaintiff to the Counter, and the Defendant did not 


See M 
7 

2 Saund. 
5. 

1 Sid. 472. 


bor ſnhew, that he detained him fix Hours in the Counter, or in carrying him thither; and this differs 


from the Caſe of a common Arreſt, for in ſuch Caſe the Officer may make any Place his Priſon, 
becauſe. the Writ commands, that Habeat Corpus ejus coram, & c. apud Weſtm, which is a general 
Authority, and 'tis ſufficient, if he have him at the Return of the Writ; but in the Principal 
Caſe *tis a ſpecial — — carry him to the Counter. 1 Salk: 401. Swinſted verſus Liudall. 

4. In Treſpaſs, Aſſault” Battery, and Falſe Impriſonment, &c. and detaining the Plaintiff in 
Priſon, until he paid ten Pounds; the Defendants, as to all, beſides the Aſſault, Battery, arid Falſe 
Fniptiſonment, , plead Not guilty; and as to the Aſſault, Cc. they juſtify by Virtue of a Warrant, 
upon an Attachment of Privilege, ſetting forth, that the Plaintiff was arreſted and impriſoned by 
the Defendant Holmes, and that the other Defendant,” who was called to his Aſſiſtance, molliter 
manus impoſuit on the Plaintiff, leaſt he ſhould Eſcape, que eſt eadem tranſgreſſio, abſq; hoc, that 


they were guilty of any Aſſault, &c. before the Warrant delivered, or after the Return of the At- 


tachment; and upon Demurrer to this Plea it was objected, that the Defendants had not anſwered 


the Detaining the Plaintiff until he paid ten Pounds; this ſeemed a material Exception, 2 Latu. 
919. Fouler verſus Holmes & al. See Treſpaſs. (K) 38. K ł . 
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Pleas to this Action; good, 


1. IN Falſe Impriſonment, the Defendant juſtified, for that a Writ de Vi laica amovenda iſſued 
to the Sheriff of, &c. to remove the Force, &c. who came to the Houſe, and the Deſen- 
dant came to his Aſſiſtance, and there they found the Plaintiff in the ſaid Houſe ad pacem Domini 
Regis diſturband & eos refiſtentem, &c. and upon Demurrer to this Plea it was objected, that this 
luce was ill, becauſe the Writ is Si aliquos in ea parte reſiſtentes inveneritis, and the De- 
ndant doth not ſay that there were any in ea parte reſiſting, but only one; neither did he ſet 
forth, that there was Vis. Laica or Armata poteſtas in the Houle : Sed per Curiam, the Juſtification 
is good, for the Words in ea parte muſt be neceſſarily intended, that when they came to the Houſe 
to remove the Force, and the Plaintiff reſiſted them, it follows, that he reſiſted them in removing 
the Force. 2 Roll. Rep. 177. Parſon Cloſſe's Caſe. ba 
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Palle Judgment. 
gages See Court-Baron. Error. (G) 35. 
(A) 


* N a Writ of Falſe Judgment, if the Plaintiff aſfign Errors, he ſhall not ſay, In hoc erratum 
eſt, but the Form is thus, Unde queritur diverfimodo fibi falſum judicium factum fuiſſe, 
judicium, (wviz.) in hoc, &c. Moor 73. 

2. In Treſpaſs,” the Defendant juſtified under a Precept in the Hundred-Court, &c. 
for that the Plaintiff was nonſuit, and Coſts taxed, and a Precept to levy it; and upon a Demur- 
rer it was objected, that there is no Statute gives Coſts in this Cale, but the Statutes 23 H. 8. and 
4 Jac. I. and thoſe are where the Plaintiff is nonſuit after Appearance; and 'tis not mentioned 
throughout the Pleadings, that there was any Appearance ; but adjudged, that the Judgment ſhall 
be taken to be good till reverſed by Writ of Falſe Judgment, and the Plaintiff ſhall not take Ad- 
vantage of it in Pleading. 2 Lev. 81. Doe verſus Parmiter. See Traverſe. (C) 10. S. C. 

3. Treſpaſs quare Vi & Armis, the Defendant aſſaulted him; the Action was brought in the 
County-Court, and the Plaintiff had Judgment, but ic was reverſed in C. B. upon a Writ of Falſe 
Judgment, becauſe the County-Court cannot Fine the Deſendant as he ought to be, if the Cauſe 
goes 2 him, the Words J & Armis being in the Declaration; but without thoſe Words 
Treſpaſs will lie in the Court, tho' tis not a Court of Record. 1 Mod. 215. Wing verſus Jackſon. 

4. Treſpaſs, &c. in an inferior Court by an Infant, upon Not guilty pleaded there was a Ver- 
dict for the Plaintiff; and upon a Recordare facias loquelam to remove the Record into the Court 
at Meſtminſter, theſe Errors were aſſigned, (viz.) that the Plaintiff being an Infant, had declared, 
but not per proximum Amicum, as he ought, and in the Venire facias it was Scire for Sciri, and 
then it was, that Twelve of the Jury qui ad Veritatem per Curiam elect', triat & jurat exiſten”, 
gave their Verdict for the Plaintiff, when the Jury could not be triar? per Curiam, for they are to 
be tried by the Triers, and for theſe Reaſons the Judgment was reverſed. 2 Lutw. 954. Wilſon 
verſus Leathat. | 
5. Judgment for the Plaintiff in an inferior Court, in an Indebitatus Aſſumpfit and Quantum me- 
ruit, the Defendant brought a Writ of Falſe Judgment, and aſſigned for Error, that *tis not men- 


tioned in the Plaint what Damages the Plaintiff had ſuſtained; and there being ſeveral other Er- 


rors aſſigned, the Plaintiff pleaded, that the Judgment was not falſly given, and that the Court 
ought not. to proceed to examine Errors, becauſe it er in the Plaint what Damages the 
Plaintiff had ſuſtained, and ſo he anſwers all the other Errors aſſigned, and that there was a Va- 


riance between the Plaint returned upon the Writ of Recordare, and that upon which the Judg- : 
t 


ment was given; and traverſes, that any of the Errors aſſigned were contained in that Plaint, 
hoc paratus eſt werificare unde petit judicium. LINE. N 7 - 
This Plea is grounded upon the Statute 1 Ed. 3. cap. 4. by which *tis enacted, that when a Re- 
cord is removed into B. R. by a Writ of Falſe Judgment, and the Party alledgeth a Variance be- 
tween the Record removed and that on which the Judgment was given, the Trial ſhall be by 
—_ who were preſent in Court when the Record was made up. 2 Lutw. 957. Butterfeild ver- 
us Sarton. . | | dds e het aware 
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tuhere it will not vitiate a Declaration,' Plea, Indicment, Sc. Bond, 
.”. See Amendment. (A) 23, 24. Bondi. (C) 3. n 


Alſe Latin will not vitiate a Plea or Grant, as it was held in Osborne's Caſe. 10 Rep. 
133. 4. it will not vitiate an Indictment, as it was held in Long's Caſe; which was an 
Indictment ſor Murder, where the Word Mamilla was ſpelled with a ſingle m. 5 Rep. 
it will not vitiate a Writ, as where Quod ei deforciat was brought againſt two Te- 
nants, and it was quod ei reddat in the ſingular Number. 2 Saund. 38. Cro. Eliz. 543. S. P. ſo in 
a Declaration by the Sheriffs of London againſt the Defendant quod reddat ei in the gular Num- 
ber. Hob. 70. Cro. Eliz 877. S. P. . 
2. Debt againſt the Defendant brought by the Sheriffs of London, the Declaration was, (viz.) 
Queruntur de N. B. in Medicinis Doctor alias dic N. B. in Medicinis Doctorem; and upon De- 
murrer to this Declaration, the Defendant had Judgment in B. R. but it was reverſed upon a 
Writ of Error in the Exchequer, upon the Authorities above-mentioned. 1 Lutw. 884. Raymond 
& al verſus Barbon. 11 3 ö | 
3. In Treſpaſs againſt two Defendants, for Taking a Hogshead of Cyder, the Defendants ven 
& defend vim, &c. & dicunt quod ipſe compelli non debet, &c. and ſo plead in Abatement, that 
the Plaintiff is outlawed ; and upon Demurrer it was objected againſt the Plea, for the Falſe Latin, 
(viz.) Quod ipſe, when there were two Defendants; and this was held a good Exception, the 
Plaintiff having demurred ſpecially, and ſhewed it for Caule ; and that it would have been il] up- 
on a. general Demurrer. 2 Lutw. 1529. Ford verſus Edgcomb & . 4 
4 Mod. 4. In an Appeal of Murder, the Declaration was, that at Clapham in the County of Surrey, Ve- 
159. nerunt præd Johannes & quidem Daniel Stokely modo defunct'; and upon Demurrer it was adjudg- 
ed, that admitting this Word Quidem made the Sentence Falſe Latin, yet it would not abate the 
73. Bill, for it did not at Common Law. 1 Salk. 328. Bennett verſus Preſton. See 5 Rep. 121. Long's 
Caſe, and 10 Rep. 133 | 
J Mod. 5. On a Writ of Error brought, it was aſſigned for Error, that the Verdict was aſſident damna, 
1 inſtead of Aſidunt, but it was held well enough, for it may be the preſent Tenſe of the Verb 
(G) 58. Aſſdeo, and there is not fo much Strictneſs required in Verdicts as in Pleading, becauſe thoſe are 
Plowd. the Words of a Lay Jury. 1 Salk. 328. Redwood verſus Coward. 


L 11: 


t. 


347- 
3 Cro. | TY 
647. — — 5 mos 
4 Rep. 7. | | | 
11 7 7 
_  Fallifying a Recovery, 
(A) 
1 And. Enant in Tail, Remainder in Tail, he in Remainder granted a Rent-charge out, of 
282. 8. C. the Land, then the Tenant in Tail ſuffered a Common Recovery, and ſold the E- 
1 ſtate, and died without Iſſue; the Grantee of the Rent - charge diſtrained, and the 
N Alienee of the Tenant in Tail replevied; adjudged, that this Recovery barred all 


150. By the Remainders, and all Charges made by them, and likewiſe all thoſe in the Reverſion, and that 

the Name the Grantee of the Rent ſhall never falſiſy this Recovery; becauſe the Remainder out of which 

— * is derived can never come in Poſſeſſion after the Recovery ſuffered. 1 Rep. 61. Capell's 

2. Husband and Wife Jointenants of Lands, Remainder to the Heirs of the Body of the Huſ- 

band, . Remainder | to H. Norris in Tail; the Husband ſuftered a Common Recovery alone of the 

Whole, without naming his Wiſe, as be ought; H. Norris was attainted of Treaſon, and execu- 

ted; the Hugband died without Iſſue ; the Queen reſtored the Son of H. Norris, and granted bim 

the Lands which ſhe had by the Attainder ; adjudged, that tho' the Recovery was erroneous, yet 

ſo long as it was in Force, it was a good Bar againſt him in Remainder as to a Moiety, but as to 

the other Moiety, it may be falſified by the Iſſue in Tail. Three Reſolutions in the Marqueſs of 
Winchefter's Caſe. 3 Rep. 2. | | 


Mink Þ | | 3+ Tenant 


Nrn. rn at. — a 


* 


—y— 


Falſifying a Recovery. e 


3. Tenant ſor Life, Remainder in Tail, Reverſion in Fee to the Heirs of the Deviſor : Tenant 


for Life ſuffers a Common Recovery, in which he in Remainder was vouched, and the Uſes were 


declared to him, who was the Remainder in Tail; adjudged, that by this Recovery all Remain- 
ders and Reverſions were barred, for no Statute made ahy Proviſions for thoſe who had Remain- 
ders or Reverſions upon an Eſtate-Tail, and therefore they could not falſify this Recovery; 
the Statute of Meſtm. 2. cap. 3. provides for him, who hath a Reverſion after Poſſibility of Ius 
extinct, and the Stat. 32 H. 8. cap. 31. for thoſe who have Reverſions or Remainders after an E- 
ſtate for Life. 10 Rep. 43. Jenning's Cale. 

4. An Infant brought an Aſſiſe in B. R. pending which Action the Tenant brought an Aſſiſe a- 
gainſt the Infant in the C. P. for the ſame Lands, and bad Judgment by Default, which he plead- 
ed in Bar to the Aſſiſe brought by the Infant, who ſet forth all this Matter in his Replication, 
and that the Demandant, at the Time of the ſecond Writ brought, was Tenant of the Land, and 

rayed, that he might falſify this Recovery; and adjudged he might. Godb. 271. Plott's Caſe ; 
E he could not have a Writ of Error or Attaint. See Infant. (A) 21. S. C. | 


5. He in Reverſion ſuffered a Common Recovery, and declared the Uſcs ; adjudged, that his 4 Leon, 


Heir ſhall not falſify it by Pleading, that his Father had nothing at the Time of the Recovery ſuf- 2358. 


ſered, becauſe he is eſtopped to ſay, that he was not Tenant to the Præcipe. Godb. 189. Duke verſus 
Smith, : | | | | 

6. Tenant for Life, Remainder in Tail, join in a Leaſe for Years to on Briſcoe ; afterwards, 
in the Life-time of the Tenant for Life, the Tenant in Tail ſuffered a Common Recovery, and 
then the Recoverors turned the Leſſee for Years out of Poſſeſſion, and made a Feoffment in Fee 
zo Lincoln College in Oxon ; then the Son and Heir of the Tenant in Tail, in the Life-time of 
his Father, releaſed to the College with Warranty; the Leſſee for Years re-entered, then both the 
Tenant for Life and Tenant-tail died, and the Iſſue in Tail made a Diſtreſs on the Cattle of the 
Leſſee Damage-feaſant, who brought a Replevin ; and adjudged, that the Taking the Cattle was 
not wrongful, becauſe the Iſſue in Tail was not barred by the Recovery; *tis true, where there 
is a Tenant for Life, and he in Remainder in Tail ſuffers a Recovery in the Life time of the Te- 
nant for Life, he is eſtopped to ſay, that he had nothing in the Freehold, and the Heir is liable 
to this Eſtoppel, as well as he is inberitable to the Land; and the Reaſon why they are both 
bound by Eltoppel is, becauſe the Father, who ſuffered this Recovery, is ſuppoſed to have a 


real Recompence in Value from the Common Vouchee, but here he had no real Recompence, - 


but only in Eſtoppel, and tho? he himſelf was eſtopped, yet, by the Re-entry of the Leflt: for 
Years, the Eſtate for Life, and the Remainder, was again reduced to the fame Tenant in Tail; but 


becauſe neither the Remainder in Tail, nor his Son and Heir, had any Thing in Intereſt, when 
the Releaſe was given to the College, therefore that. Releaſe ſhould not enure to that Body of 
Men, nor the Warranty ; for 'tis the Nature of a Warranty to keep one out of Poſſeſſion who 
never had it, and therefore it ought to be made to one who is in Poſſeſſion : and becauſe the Te- 
nant in Tail in this Caſe was never out of Poſſeſſion, in Intereſt, but only in Eſtoppel, neither 
the Releiſe or Warranty ſhall diſcontinue the Tail; fo that the Iſſue in Tail is not barred by this 
Recovery, but he may fallify it in a poſſeſſory Action, as this is. Moor 245. Briſcoe verſus Cham- 
berlaine. | | 

7. Tenant in Tail made a Feoffment in Fee to his own Son, who was then of full Age, and 
afterwards he diſſeiſed him, and then levied a Fine, but before the laſt Proclamation the Son en- 
tered, and made a Feoffment, then all the Proclamations were made, and afterwards both the Fa- 
ther and Son died; then the Feoffee of the Son made a Leaſe to V. R. and died ſeiſed, and the 
Iſſue of the Tenant in Tail brought a Formedon againſt the Heir of the ſaid Feoffee, who was in 
by Deſcent, and recovered againſt him by a feint Nefence of his Title, and then he turned the 
Leſſee for Years out of Poſſeſſion, who thereupon brought an Ejectment; adjudged, that he mighy 
fallify the Recovery had by the Iſſue in Tail, becauſe the Eſtate-Tail was bound by this Fne; 
but becauſe it appeared by the Pleading, that the Fine was levied by the Father to that very 
Perſon, to whom the Feoffee of the Son had granted this Leaſe for Years, and who was now Plgin- 
tiff, and it not being averred to be levied to any other Uſe, therefore his Leaſe was extinguiſhed, 


and he was incapable to fallify the Recovery obtained by the Tenant in Tail. Moor 391. King 
verſus Hunt. | 
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Of Actions f: Fees by Attoꝛntes, Regilters, P2octo2s, Commillioners, ccc. 


ULED that no Rule ought to be made to refer an Attorney's Bill to be examin- 
ed by the Maſter, unleſs there is an Action depending for his Fees. 1 Salk. 332. 
Springate vetſus Springate. _ 

2. Quantum meruit againſt the Defendant, for that at his Requeſt, the Plaintiff 
had ſerved him as a Commiſſioner in a certain Commiſſion, out of the Exchequer, to examine 
Witneſſes : Upon Non aſſumpfit pleaded, the Plaintiff had a Verdict; it was objected in Arreſt 
of Judgment, that a Promiſe of a Reward could not be made to one who acted by Commiſſion 
of the Court; but adjudged, that he acts by ſuch Commiſſion, yet he is appointed at the Nomi- 

nation of the Defendant, and therefore he ought to pay him for his Service. 1 Salk. 330. Stock- 
hold verſus Callington. | 

3. Prohibition was granted to an Eccleſiaſtical Court, where the Libel was for Fees, becauſe 
no Court has Power to eſtabliſh Fees; tis true, the Judge of the Court may think them 

_ reaſonable, but that is not binding; but if the Plaintift bring a Quantum meruit for Fees, and 
the Jury find for him, then they become eſtabliſhed Fees. 1 Salk. 333. Gifford's Caſe. 

4. Libel by the Regiſter of an Eccleſiaſtical Court for 4 s. 6 d. Fees ; the Plaintiff proceeded to 
Excommunication, then the Defendant came in and ſuggeſted, that the Office of a Regiſter was 
a Temporal Office, in which he had a Freehold; and upon a Motion for a Prohibition, it was 
granted, for thoſe Courts have no Power to compel Men to pay Fees to their Officers, they 
muſt bring a Quantum meruit ; "tis ſo for * Proctor i Fees, becauſe there is a Remedy at Common 
Law upon the Retainer. 1 Salk. 333. Ballard verſus Gerrard. vs 


1. 


* 4 Mod. 
254 
Johnſon 
v. Oxcn- 
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Fees, See Attozney. (F) Indictment (Y per totum. 
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Fefe limple in Wills, 


By the Word Heirs, (A) I By a Deviſe of his Eſtate, and by a De- 
By Words Paying and Purchaſe, and by | viſe of his Inheritance. (0 

a Deviſe of the Profits of the Lands, | By the Words, To give, or ſell at his 
9 Will or Pleaſure, (0) 


—_— 


25 (A) 
By the Moꝛd Heirs. See Executory Deviſe. (A) 18. Heir. (D) per totum. 


I'S generally true, that the Word Heirs makes a Fee-ſimple both in Wills and 
41. S. C. Deeds, and fo doth the Words Heirs Males; as where the Teſtator deviſed his 
—_— C Lands to T. P. and his Heirs Males begotten, this was adjudged a Fee-ſimple, and 
* not an Eſtate-Tail, becauſe the Word Body, from whom thoſe Heirs Males ſhould 
come, was left out; but if it had been to the Heirs Males of T. P. it had been an Eſtate-Tail, 
for tho the Word Body is likewiſe left out in that Clauſe, yet it muſt be intended of the Body 
of T. P. for tis expreſly limited to the Heirs Males of him, (i. e.) of his Body; this is the expreſs 
Text of Littleton, and my Lord, in his Comment upon it, that in Wills the Law ſhall ſupply the 

Word Body. Cro. Eliz. 478. Abraham verſus Trigg. Litt. Sekt. 31. 
2. The Teſtator being ſeiſed of Lands in Fee, and having Iſſue three Sons, (viz.) William his 
eldeſt Son, by one Venter, and James and Francis by another Venter, deviſed his ſaid Lands to 
Fames and Francis, (but without limiting for what Eſtate) and that if either of them, or their 
Heirs, ſhall ſell the ſame, then the Deviſe ſhall be void, and it ſhall return to the Mole Heir; 


4 again 5 


7 Rep. 1. N 


Fee - ſimple in Wills. 
again; and in another Clauſe he appointed James and Francis to pay to William and his Heirs 
3 J. Cc. The Father died, and afterwards James and Francis died without Ifſue ; adjudged, 
that the Lands ſhall go to their Heir at Law, and not to Milliam, who was the eldeſt Son of 
the Half-Blood, becauſe they had a Fee-ſfimple by this Deviſe, which was created by thoſe Words, 
(viz.) If either of them, or their Heirs, ſhall ſell, &c. Likewiſe by the Reſervation of an An- 
nuity of 3 J. payable to William and his Heirs ; and there are no Words in this Will which 
can create an Eſtate-Tail, except where tis deviſed to return to the Mole Heirs ; which Words 
are void, becauſe they come aſter a Limitation of an abſolute Fee-limple before. Cro. El:z. 744. 
Shailand verſus Barker, 

3. Adjudged, that theſe Words in a Will, (viz.) J Releaſe all my Lands, &c. to T. S. and his 
Heirs, make a good Eſtate in Fee, to T. S. and his Heirs. 1 And. 33. 

4- The Teſtator deviſed Land to T. P. for Life, and after his Deceaſe to the Heir of his Body 
for ever; here the Word Heir was in the ſingular Number, yet 'tis nomen collecti vum, and the 
ſame with Heirs in the plural Number; and fo T. P. hath a Fee-ſimple executed in him, and his 
Heirs ſhall take by Deſcent, and not be Purchaſe. 1 Roll. Abr. 253. Pawſey verſus Lowdall. 
Style 273. S. C. Deſcent. (A) 13. S. C. 

5. The Teſtator appointed T. P. to be Heir to his Lands ; adjudged he ſhall have it in Fee- 
ſimple, becauſe the Teltator having a Fee - ſimple in it himſelf, the Deviſee ſhall have as great an E- 
ſtate ; ſo 'tis if he had appointed him to be his Heir, without mentioning to his Lands ; and if 
the Words had been written in improper Engliſh, as ſole Ayre, and Texecutor, yet the Deviſe had 
been good. Style 301, 307, 319. Tayler verſus Webb. 

6. But there may be a Caſe where the Word Heir doth not import a Fee: ſimple; as if the Te- 
ſtator ſhould deviſe ſome Lands to T. P. and other Lands to JJ. C. and doth not mention what 
Eſtate either of them ſhall have; but afterwards theſe Words are added, (viz.) F either of them 
die, then one ſhall be the other's Heir, without ſaying to what Land; in this Caſe the Survivor 
ſhall have only an Eſtate for Life, becauſe the Perſon who was dead, had only an Eſtate for 
Life by Implication. 


— 


(B) 


By the Wozd Paying and Purchaſe, and by a Deviſe of the Profits of 
his Lands. 


1. a Law allows many Words and Expreſſions in Wills, to paſs an Eſtate in Fee- 

ſimple, which will not paſs ſuch an Eſtate in Deeds; and firſt, as to the Word 
Paying, this generally makes a Fee-ſimple in Wills, unleſs where the Money is to be paid 
out of the Rents and Profits of the Lands or Tenements deviſed ; for in ſuch Caſe the 
Deviſee hath only an Eſtate for Life, becauſe he can have no Manner of Loſs by ſuch Pay- 
ment, the Money being appointed to be- raiſed out of the Profits, before 'tis to be paid; but 
where there is a Probability, that the Deviſee may be a Loſer by the Payment, there it 
makes a Fee-fimple ; as for Inſtance, where the Deviſee may die after the Payment made, and 
before he can have any Satisfaction for the Sum which he hath paid, the Law in ſuch Caſe makes it 


a Fee · ſimple, becauſe it intends, that the Deviſe was for his Benefit, and not to his Diſadvantage. , 1 Bult. 


Cro Eliz. 378. Walker verſus Collier. 6 Rep. 16. a. S. C. by the Name of * Walker's Caſe. 2 
Cro. 527. S. P. Godb. 280. Spicer verſus Spicer. S. P. 2 Cro. 5 27. S C. 2 Roll. Rep. 80. . C. 


Palm. 392. 


2. But where after the Word Paying the Eſtate is expreſly limited over to another, there it 
will not make a Fee-ſimple; as for Inſtance, the Father deviſed ſeveral Lands to his two Sons 
reſpectively, but did not ſay for what Eſtate, only Paying to each of his Daughters 10 J. a- piece, 
as ſoon as his ſaid Sons ſhould reſpectively enter on their Parts; Provided, that if either of them 
marry, and have Iſſue, and die before he enter on his Part, then that Part ſhall remain to the 
Heirs of his Body, and not to the ſurviving Brother: Now here being a farther Limitation of the 
Eſtate after the Paying, it ſhews, that the Teſtator intended, that the Son who entered on his 
Part, ſhould have only an Eſtate for Life, and that the Payment of 10 J. a-piece to the Daugh- 


ters, ſhall be intended only for that Eſtate deviſed to the Son. Cro. Eliz. 497. Bacon verſus Hill. 


Moor 464. S. C. 


3. Deviſe of the Profits of the Lands to his eldeſt Son, till the youngeſt Son ſhould come of 


Ape, and then to his ſaid youngeſt Son in Tail; adjudged, that by this Deviſe the eldeſt Son 
had a Fee-ſimple in the Lands till his Brother came of Age. 3 Leon. 78, and 216. Gates verſus 
Holliwell. 

4. In Aſſiſe, &c. the Caſe upon the Evidence was, the Teſtator ow; ſeiſed in Fee, made 
his Will, reciting, that he was indebted to T. & in 100 J. and that in Conſideration the ſaid T. S. 
would releaſe to his Executors the aforeſaid Sum, he deviſed his Lands to the ſaid T. & with- 
out ſaying for what Eſtate; adjudged, that T. S. had a Fee-ſimple by this Deviſe ; ſo if it had 
been by Deed, (viz.) if a Man in Conſideration of ſo much Money, ſell his Lands to T. S. with- 
out ſaying Habendum to T. S. and his Heirs, yet by this Sale, and for ſuch a Conſideration, the 


Fee · ſimple paſſes. 1 And. 35. Brian verſus Baldwin. 
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- Fee-ſimple in Wills. 


1 Roll. 5. Deviſe of Lands to T. P. for Life, Remainder to V C. and his Heirs, paying 10 l. out of 
Rep. 136. % Iſſues and Profits, &c. the Remainder Man died, leaving his Heir within Age, and in the 
83 Life- Time of T. P. who was the Tenant for Life in Being, and afterwards it was found by 
38. Office, that the Lands were held of the King in Capite, and thereupon they were ſeiſed durin 


834 
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the Infancy of this Heir; afterwards, when he came of Age he entered, and adjudged, that he 
had a good Title; for the Money being to be paid out of the IJues and Profits, it muſt be in- 
tended when he ſpall receive it, and hitherto the King received the Whole. 2 Cro. 374. Slade verſus 
Thompſon. | | | 

6. 1 Husband deviſed Lands to his Wife for Life, Remainder to his eldeſt Son, Paying to 
his Brothers and Siſters 40 f. a- piece; now, tho* here was no expreſs Eſtate deviſed to the eldeſt 
Son, but only to him generally, Paying ſo much ; yet, tho' the Sums to be paid were of no g:eat- 
er Value than 405. this makes an Eſtate in Fee by Way of Limitation, and that in Default of Pay- 
ment it ſhall go to the next in Remainder; it cannot be a Condition, becauſe if the Money is not 
paid by the Son, he himſelf would take Advantage of it, becauſe the Lands deſcend on him, and 


ſo the Money would never be paid. Cro. Eliz. 204. H:llock verſus Hammond. 3 Rep. 20. S. C. 
See Remainder. (F) 1. 


1 Roll. 7. The Father deviſed Lands to his Son after the Death of his Mother, and if his Daughter ſur- 
WI 2 vive his ſaid Son, and his Heirs, then to her for Life, and afterwards to Roger and John, paying 


2 Cro. yearly to the Company of Merchant-Tailors 61. 16s. and if the ſaid Roger and John, or their 
415. S.C. Succeſſors, deny Payment thereof, then the Company to enter; adjudged, this was an Eſtate in 
Bridgm. Fee in Roger and John, by Reaſon of the Word Paying; and that 'tis not material of what yearly 
4 * Value the Lands are above the Sum to be paid, becauſe the very Payment of any Money makes an 
e's 5. C. Eſtate in Fee in the Legatee; and in this Caſe the Word Succeſſors ſhall be taken for Heirs. Moor 
852. Webb verſus Herring. 2 Mod. 25. Read verſus Hatton. S. P. 
Hob. 65. 8. The Teſtator deviſed Lands to his eldeſt Son for Life, and afterwards to his youngeſt Son, 
Ss paying to his Siſters 10 J. a- piece, except the eldeſt Son purchaſe Lands of as good Value for the 
youngelt Son, and then the Eldeſt ro have the Lands ſo deviſed to the Youngeſt, 10 ſell at bis H 
and Pleaſure ; adjudged, this was a Fee-ſimple in the youngeſt Son. 2*Cro. 599. Green verſus | 
Dewel. 

9. The Caſe laſt mentioned is likewiſe reported by my Lord Hobart, by the Name of Green 
verſus Armſted. I. The Teſtator had one Son named William, who had iſſue Robert and Thomas, 
and being ſeiſed of Lands in Clay, he deviſed the ſame to Milliam for Life, then to remain to 
Thomas, except William purchaſe other Lands, and ſo good in Value (but *tis not ſaid of yearly 
Value) as the Lands in Clay, for his Son Thomas, and then Milliam (ball ſell thoſe Lands in Clay 
as his own, and Thomas ſhall pay to his Siſters 10 J. a Year ; adjudged, that William had a Fee- 
ſimple; *tis true, by the firſt Part of the Will be had an expreſs Eſtate for Life, but the Word Pur- 
chaſe imports an abſolute Purchaſe of an Eſtate in Fee, (tho? a Man may likewiſe Purchaſe for Life 
or for Years) and the ſubſequent Words So good in Value, muſt be intended in the Money paid 
for the Purchaſe, and not of the yearly Value; and Miliam muſt have a Fee-ſimple in the Lands 
at Clay, for otherwiſe he cou'd not ſell them as his o. Hob. 65. Green verſus Armſted. 2 Cro. 
599. S. C. 1 Roll. Abr. 833. S. C. 

10. There is a Caſe where the Word Paying was leſt out of the Will, and yet it was under- 
ſtood in Order to make a Fee: ſimple, as where the Husband deviſed his Lands to his Wife for 
Life, and that after her Deceaſe, Kobert, his eldeſt Son, ſhould have them ten Pounds under the 
Price they coſt ; and if he die without Iſſue of his Body lawfully begotten, then in like Manner to 
Richard, &c. the Court inclined to this Opinion, that the Words Ten Pounds under the Price, 
Cc. ſignify, that Robert ſhould have the Lands, Paying ten Pounds under the Price, which makes 
a Fee ſimple determinable upon the Non- payment of the Money, tho' the Words which imme- 
diately follow make an Eſtate-tail. Moor 361. Bullen's Caſe. Goldſ. 134. . C. 

2 Lev. 11. The Teſtator deviſed ſeveral Legacies to be paid out of his Lands, in ſuch Caſe, if the 
249 · Profits will not amount to pay thoſe Legacies at the Time limited by the IWill for the Payment 
thereof; tis a Deviſe of the Land it ſelf in Fee ſimple, as for Inſtance, the Teſtator was ſeiſed of 
the Reverſion in Fee, after the Determination of an Eſtate for Life of Lands of the yearly Value of 
34% and had only a Rent of 40 5. per Annum reſerved to himſelf out of thoſe Lands; and being ſo 
ſeiſed, he deviſed ſeveral Legacies to ſeveral Perſons, amounting in the Whole to 97 J. to be paid 
out of his Lands, within a Year after his Death, and he deviſed the ſaid Lands to Z. P. without 
limiting for what Eſtate, and afterwards died; the Queſtion was, what Eſtate T. P. had in theſe 
Lands; it was objected, that he had an Eftate only for Life, becauſe the Charge of Payment of 
theſe Legacies was not on his Perſon, but out of the Profits of the Lands; but adjudged, that he 
had a Fee ſimple, becauſe the Profits of the Lands would not amount to the Sum of 97. in the 
Time wherein the Legacies were appointed to be paid by the Will, if the Teſtator had then been 
in the actual Poſſeſſion of the whole Eſtate; therefore the Payment thereof, before the Deviſee 
could have any Satisfaction made out of the Profits, was a certain Loſs to him, and by Conſequence 
be had an Eſtate in Fee; and it was not conditional, for if it had, the Heir might have entered 
for Non- performance. 3 — 113. Freak verſus Lee. 
Poſtea 12. The Father being ſeiſed in Fee, deviſed the Lands which he purchaſed of A. to his Son 
: F John, and the Lands which he purchaſed of B. to his Son James, upon Condition, that he al- 
riam, be low to his Brother Nicholas, Meat, Drink, Clothes, and Lodging during bis Life; there was no 
badonly an Eſtate for Life. 
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other Proviſion made for Nicholas, and the Lands deviſed to James were 20 l. per Annum; James 
performed the Condition, and died, and Nicholas ſurvived; the Queſtion was, what Eſtate . 
James had: Et per Curiam, he had a Fee: ſimple by this Deviſe, becauſe it came to him with wh _ 
an immediate Charge, before he could receive any Thing out of the Profits, tho” it was objected, Chap- 
that the Word Allow, implies it ſhould be out of the Profits. T. Fones 107. Lee verſus Withers. mans 

13. The Teſtator deviſed all the Rents and Profits of his Lands to S. B the Wife of V. B. du- 
ring her natural Life, To be paid by his Executors into her own Hands, without the Intermeddling 
of her Husband ; adjudged, that by the Deviſe of the Rents and Profits, the Land it ſelf paſſeth; 
and two Judges againlt the Opinion of the Chief Juſtice Ho/t held, that the Words To be paid by 
the Executors into her own Hands, did not reſtrain the firſt Words of Deviſe of the Rents and Pro- 
fits. 1 Salk. 228. South verſus Allen. 5 Mod. 101. S. C. | | 

14. The Teſtator being ſeiſed in Fee, deviſed his Lands to his Son George, and his Heirs, and 
if George ſhould die before he was twenty-one, and without Heirs of his Body, Remainder over; 
the Teſtator died, George entered and deviſed the Lands to his three Daughters equally, and an 
Annuity of 5 |. per Annum to his Wife, and died; the Queſtion was, whether George could charge 
theſe Lands with this Annuity, and that depended on another Queſtion, (viz.) what Eſtate 
George had by the Will of bis Father; it was inſiſted, that he had a Fee-fimple, for by the firſt 
Clauſe he had an Eſtate in Fee expreily deviſed to him; and as to the ſubſequent Words, (viz.) 
If be die before twenty-one, and without Iſſue, thoſe are not Words of Limitation of the Eſtate, but 
qualify it with a collateral Determination upon ſuch Contingencies, (viz.) that his Eftate in Fee 
ſhall not determine, unleſs he die within Age, and without Iſſue: The Caſe was not adjudged. 
Hardres 148. Hall verſus Deering. 

15. The Teſtator being ſeiſed in Fee, deviſed the Lands to his Wife for Life, and if-ſhe had a 
Son, and ſhe ſhould cauſe him to be called by the Chriſtian and Surname of the Teſtator, then 
he deviſed his Inheritances to bim after his Mother's Life; and if he die before twenty-one Years 1 
old, then after the Life of his Wife, to his own right Heirs ; the Teſtator died, his Widow mar- on 
ried one Broughton, then the Brother and Heir of the Teltator-conveyed the Reverſion by Bargain - 
and Sale, and Fine, to Broughton and his Wife, and their Heirs ; afterwards a Son was born, Who 1 
was baptiſed by the Chriſtian and Surname of the Teſtator; then Broughton and his Wife, by | 
Bargain and Sale enrolled and Fine, conveyed the Lands to one Mien, and his Heirs; it was 8 
adjudged, that by this Conveyance of the Reverſion to the particular Eſtate for Life, which the | 
Wife had by the Will, that the contingent Remainder to the Son was deſtroyed, which ſee in Tit. ; 
Remainder, pl.. ſo that it was not debated what Eſtate the Son would have if the Remainder 
had veſted in him; but Saunders, the Reporter, was of Opinion, that he would have an Eſtate in 
Fee, becauſe the Teſtator had deviſed his Lands to his own right Heirs, if the Son ſhould die be- 
fore twenty-one Years of Age; now, if he had not intended him a Fee ſimple, the Deviſe to his 
own right Heirs had been impertinent, becauſe it would have come to them without ſuch De- i 
viſe, therefore by this ſpecial Appointment to whom it ſhould come, if the Son died within Age, 1 
it _ — intended, that the Teſtator gave him a Fee- ſimple. 2 Saund. 388. In Purefoy and Ro- 
gers $ Cale, | | 

16. In a Special Verdict in Ejectment, the Caſe was, that the Teſtator being ſeiſed in Fee of a | | 
Houle called the Bell-Tavern, ſettled the ſame to the Uſe of himſelf for Life, Remainder to his N Wh 
Wife for Life, Remainder to his Son in Tail, Remainder to his Wife in Fee; the Husband died, 1188 
and the Wife being ſeiſed of the Bell Tavern, and poſſeſſed of other Leaſe-hold Eſtates, did by 1 1 
her Laſt Will, give all her Eftate, Right, Title, Intereſt, &c. in whatever ſhe held by Leaſe, and {14 
alſo the Houſe called the Bell-Tavern to John Billingſly, without ſaying for what Eftate ; this John 
Billingfly was the Son and Heir of him who made the Settlement, and alſo had the Remainder in 
Tail in the Bell. Tavern, but was not the Heir of the Wife; and the Queſtion was, what Eſtate [ 
be had by this Will; three Judges againſt Holt Ch. Juſt. held, that he had an Eſtate in Fee, be- b 
cauſe 'tis but one entire Sentence coupled by the Words and alſo, and governed by one Verb, and 
the Prepoſition In is carried to the Bell-Tavern, and this would be very plain by a little Tranſ- 
poſition of the Words, (viz.) I give my Term of Tears, and all the Eſtate, Right, and Title, I 
have iu my Term, and alſo in the Bell- Tavern, and this is an honeſt Conſtruction, becauſe it brings 
back the Fee of the Reverſion to the right Heir of the Husband by whom it was created: But the 1 i 
Chief Juſtice held, that the Intent of the Teſtator muſt be collected out of the Words of the Will, 1 
and not by any Circumſtances of his Eſtate, that as to the Honeſty of the Conſtruction, the Wife 
might bring a great Portion, and ſo *tis as honeſt to conſtrue the Will in Favour of her Heir, as 
in Favour of the right Heir of the Husband; that the ſubject Matter of her Eſtate, Right, Ti- 
tle, and Intereſt, is her leaſe-hold Eſtate, and the Prepoſition In terminates in that; that the Words 
of a Will are never to be tranſpoſed where they are Senſe; for to diſplace Words which are intel- 
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ligible without, is to alter the Senſe of the Will; tis true, this is done where they are Nonſenſe, 
that it may have ſome Meaning, ſo he concluded, that Billingſley had but an Eftate for Life, by 
this Will, in the Bell. Tavern. 1 Salk. 234. Cole verſus Robinſon. See Dyer 19, Moor 873. 
Hob. 2. Moor 52, 3 Cro. 330. | e ne 


17. In a Special Verdict in Ejectment, upon a feigned Iſſue out of Chancery, to try whether Mod. Ca- 
the late Duke of Bolton had deviſed certain Fee-Farm Rents to the Earl of Bridgwater in Fee, the ſes 106. 


Deviſe was thus, (viz.) I give to my Son in Law John, Earl of Bridgwater, his Executors and 
Aſſigus, all my Mines, together with all my Plate and Jewels, and all other my Eſtate real and 
* apr] not otherwiſe diſpoſed by this my Will, to be given by him to his Children, as he ſhall 


50 2 think 


= — C——_ oo — — — ” 
—_— > - 2 - he — — 
— — — ] CEL De, oy = — * 1 ——ͤ —·ů —— ——— 923 
— - — — a = * - ” 
- = — 4 
1 _ G * — * — — — A —_— 
25 . 2% 2 — OO — < a_—_ —— 2 — — ERS — — 
— a * — * * V > —— ” =>” 2 =y 
—_ 9 - ' 
- 


— — 
— — 


- ——ä ——_— 
—— —ů4 


oe * o 


. Pw — —_— - 
— ne . ds. tt” — * —— 22 — „ 


Fee- ſimple by Deviſe. 


wo ab. 


think convenient, and in another Clauſe, Hhereas I have contracted for the Sale of my Fee-Farm 
Rente, my Will is, that if my Debts ſhall not be ſatisfied out of my. other Eſtate, my Executors 
(whereof the Earl of Bridgwater was one) ſball ſell ſome Part, or all of them, for Payment, &c. 
notwithſtanding the Rents are not deviſed by this my Mill; adjudged, that by theſe Words All my 
real and perſonal. Eſtate, the Fee-Farm Rents do paſs, becauſe the Word Eſtate is Genus gener a- 
Iiſimum, and includes all both real and perſonal, and All my Eſtate is the whole Eſtate of the Je- 


ſtator, and a Deſcription of the Fee. 1 Salk. 236. Counteſs of Bridgwater verſus Duke of Bolton. 


Sid. 191. 
Lev. 130. 


18. In a Special Verdict in Ejectment, the Caſe was, the TLeſtator being ſeiſed in Fee, deviſed 
to his Daughter for Life, Remainder to V. R. her eldeſt Son, and his Heirs; and for Want of 
ſuch Heirs, Remainder to the right Heirs of T. S. adjudged, that the Limitation to H/. R. and his 
Heirs, made a Fee- ſimple, and not an Eſtate-tail, becauſe the legal Senſe of the Words ſhall be 
taken, where it doth, not appear from a plain and neceſſary Implication, that the Teftator meant 
otherwiſe ; therefore in this Caſe, the Want of ſuch Heirs may be intended Heirs general, and not 
Heirs of his Body, for there is nothing that ſhews he intended otherwiſe; and by Conſequence the 
Remainder to the right Heirs of T. F. is void in its Creation. 1 Salk. 238. Aumble verſus Jones. 
See 2 Cro. 416. Cro. Car. 57. | Fn? | 

19. In a Special Verdict in Ejectment, the Caſe was, that the Teſtator being ſeiſed in Fee, de- 
viſed an Annuity, Ic. to . R. in Fee: Item, I deviſe my Manor of Bucknall to T. S. and his 
Heirs: Item, 1 deviſe all my Lands, Tenements, and Hereditaments to the ſaid 7. S. but did 
not ſay for what Eſtate: Item, I give all my Goods and Chattels, Money, and Debts, and what- 
ever elſe I have not before diſpoſed, to the ſaid T. S. He paying my Debts and Legacies; the Que- 
ſtion was, what Eſtate T. S. had in the Lands, Tenements, and Hereditaments ; it was inliſted, 
that by the Word Item the Sentences were joined, and the Meaning of the Teſtator was carried 
on to give the like Eſtate in Lands, & c. as he had done in the precedent Sentence in the Manor 
of Bucknall, and that by the Word Hereditaments he intended to give an Inheritance in Fee; 
for where the Statute 12 Car. 2. gave the Lands, Tenements and Hereditaments of the Regicides 
to the Crown; it was adjudged, that by that Word the Inheritance in Tail of one of them did 
paſs. 2 Lev. 169, 196. Adjudged in the principal Caſe, that a Fee-fimple did paſs, not for the 
Reaſons before-mentioned, but upon different Reaſons, for the Word Item doth not join the Sen- 
tences, but in Wills is always introductive of new Matter; that the Word Hereditament cannot 
in this Place denote the Meaſure or Quantity of Eſtate, becauſe it hath another proper Meaning, 
for it extends to Annuities, and may extend to Advowſons in Groſs, which are not compriſed 
by the Words Lands and Tenements ; and the Reaſon why the Word Hereditaments, in the Caſe of 
the Regicides, was adjudged to extend to an Inheritance, was not, becauſe that Word did import 
an Inheritance in Tail; but becauſe a Forfeiture of their Hereditaments was reaſonably conſtrued 
a Forfeiture not only of their Lands, but of the Eſtate which they had in them; now, in the 
principal Caſe, theſe Words, (viz.) Hhatever-elſe I have not before diſpoſed, carry a Fee, for they 
can have no Effect on his perſonal Eſtate, becauſe that was deviſed as fully as Words could paſs it 
by the precedent: Clauſe, therefore they muſt extend to whatever elſe remained in him to diſpoſe, 
and that was a Fee- ſimple, and the rather, becauſe of the ſubſequent Words, Paying my Debts, 
Cc. 1 Salk. 239. Hopewell verſus Ackland. See Allen 28, and 2 Vent. Willow's Caſe. 

20. In Ejectment, the Caſe was, the Teſtator being ſeiſed in Fee, deviſed ſeveral perſonal Le- 
gacies, and amongſt the reſt four Coats to four poor Boys of the Pariſh of B. for ever; and all his 
Lands (and perſonal Eſtate, which was of the Value of 1000 J. and upwards) he deviſed to his 
Wife Margaret, and her Aſſigns, and made her Executrix, and died; afterwards ſhe married again, 
and then Husband and Wife covenanted to levy a Fine to the Uſe of themſelves, for their Lives, 
Remainder to the Husband, and his Heirs, with Warranty, and a Fine was levied by them ac- 
cordingly ; adjudged, that Margaret, the Wife, had a Fee-limple by this Deviſe, becauſe ſhe zook 
the Land with a perpetual Charge. 2 Salk. 685. Smith verſus Tyndall. 
21. Upon a Special Verdict in Ejectment, the Caſe was, what Eſtate paſſed by theſe Words, 
IT give all to my Mother, all to my. Mother; adjudged, that the Lands do not pals. Raym. 97. 
Bowman verſus Milbanke. See 3 Mod. 45. | 


4.58 
By a Deviſe of his Eſtate, and by a Deviſe of his Inheritance. 


1. Fee-fimple paſſes by the Deviſe of al | his Inheritance, as for Inſtance, the Teſtator 
-  £ X © deviſed his Lands to one for eight Years: Item, I give my Daughter Agnes, Al my 
Lands of Inheritance, if the Law will permit; adjudged, that Agnes bad a Fee-ſimple by this De- 
viſe. Hob. 2. Whitlock verſus Harding. Godb. 207. S. C. Moor 873. S. C. 


2. But there is a very extraordinary Caſe in Jones, which is thus, (viz.) The Teltator deviſed 


Lands to his Son, upon Condition, that he allow his Brother, Meat, Drink, Clothet, and conve- 


nient Lodging; it was objected; that the Word Allow implies,” that the Allowance muſt ariſe out 


of the Profits of the Lands, and for that Reaſon the Legatee had only an Eftate for Life ; but ad- 
jadged, that he had a Fee · ſimple immediately, becauſe his Brother was to have a preſent Main- 


tenance, which might be a Charge upon him before he could receive any Thing out of the Profits. 
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3. The Husband deviſed to his Wife his whole Eſtate; paying Debts and Legacies; adjudged, 
that ſhe had a Fee-ſimple, becauſe thoſe, Words whole Eſtate, ſhall extend to the Eſtate which he 
had in his Lands, and eſpecially where the perſonal Eftate, (as in this Caſe, was not ſufficient to 
pay the Debts and Legacies. Style 293. 282. Fohnſon verſus Kirman. 1 Roll. Abr. $34. S. C. 

4. So where the Son deviſed his Inheritance to T. P. after the Death of his Mother; and if he 
die before he come of Age, then to his own right Heirs ; it was the Opinion of Saunders Ch. Juſt. 
that this was an Eſtate in Fee in T. P. for if the Teſtator had intended him only an Eſtate for 
Life, it would have been impertinent to have limited it over 10 his own right Heirs, becauſe the 
Law would have done it without that Clauſe in the Will. 2 Saund. 388. | 

5. There are Lands in the North, called Tenant-right Lands, which are in the Nature of Co- 
pyhold, but they paſs by Deed, without Livery or Seiſin; and the Teſtator being ſeiſed of ſuch 
Lands, deviſed to his Couſin, &c. All his Tenant-right Eſtate in Brigſend, with all that he and 
his Father took of T. P. of his Majeſty's Land, and of the Marqueſs's Fee, with all his Lands in 
Beckfide ; it was inſiſted, that an Eſtate only for Life paſſed by theſe Words, All my Tenant-right 
Eſtate, becauſe they were only a Deſcription of the Nature and Quality of the Lands deviſed, and 
not a Limitation of the Eſtate, eſpecially ſince all the ſubſequent Words made an Eſtate for Life, 
and no more; and theſe Words being all joined together in one entire Sentence with the other, 
ſhall make no greater an Eſtate; but adjudged, that T. P. had a Fee-ſimple, becauſe the Word 
Eſtate comprehends all the Intereſt which he had in the Lands, and he having deviſed all that he 
had, left nothing in himſelf. 1 Mod. 100. Hilſon verſus Robinſon. 2 Lev. 91. S. C. 

6. Where the Teſtator hath both a real and perſonal Eſtate, and deviſes all his Eſtate to T. P. 
Cc. and it doth not appear in the Will, what Eſtate he intended, the Whole ſhall paſs; and ſo ir 
was decrecd by my Lord Chancellor Finch, (viz.) the Teſtator deviſed ſeveral Money Legacies, &c. 
and all the reſt of his Money, Goods, Chattels, and other Eſtate whatſoever to T. P. whom he 
made ſole Executor, and died; it was decreed, that notwithſtanding thoſe Words other Eftate were 
placed amongſt perſonal Things, yet the Teſtator having Lands, a Fee-ſimple paſſed in them. 3 
Mod. 45. Reeve verſus Minnington. 1 Ch. Rep. 262. Tirrill verſus Page. 

7. So where the Teſtator being ſeiſed both of Freehold and Copyhold Lands, deviſed all the 
reſt of his Eſtate, whether Freehold or Copyhold, to his Wife and Children, equally to be divi- 
ded amongſt them; it was inſiſted, that the Word Eſtate muſt paſs a Fee, becauſe in the legal 


Signification it mult import all the Intereſt and Title which he had in tho Lands. Shower 348. 
Carter verſus Horner. 4 Mod. 89. S. C. | 


* 
By theſe Mods, to difpoſe, oz to give, oz ſell at his Will and Pleaſure. 


1. 1 8 HE Teſtator deviſed Lands to Edith for Life, Remainder to T. P. in Tail; and if he die 

without Iſſue of his Body, living Edith, then the Lands to remain to her, to diſpoſe at 
her Pleaſure ; adjudged, that the Deviſee Edith had a Fee-limple by thoſe Words. 1 Leon. 156. 
Jenner verſus Hardy. Antea Authority. (A) 10. S. C. 

2. Deviſe to his Wife for Life, To diſpoſe and imploy the Lands upon her ſelf and her Sons, at 
her Will and Pleaſure ; adjudged, that ſhe had a Fee-ſimple, for the Law will make ſuch a Con- 
ſtruction of thoſe Words as may be agreeable with the Intention of the Teſtator, by ſupplying 
the Defe& of other Words in order to make it a Fee-ſimple Eſtate. Moor 57. 

3. So where the Deviſe was to his Wife for Life, then to his Son, c. and if he fail, then 
all his Part to the Diſcretion of his Father; adjudged, that the Father had a Fee-fimple ; and in 
the ſame Caſe it was held, that if the Deviſe had been, that the Lands ſhould be at h:s Diſpoſal, 
or, I Will my Lands to him, to give or ſell at his Pleaſure, this had made a Fee- ſimple. 1 Leon. 
156. Whisken verſus Cleyton. | | 


4 The Teſtator having three Sons, deviſed ſeveral Parts of his Lands to them reſpectively, 


2 Cro. 


but without limiting for what Eſtate, tben theſe Words follow; and if they live to the Age of 655 


twenty-one, and have Iſſue of their Bodies, then to them and their Heirs, in Manner as aforeſaid, 
to give and ſell at their Pleaſure; but if one of them die without Iſue of his Body, then the 
other Brothers to have his Share in Manner, as aforeſaid, and if all die without Iſſue, then to be 
fold, &c. adjudged this was a Fee- ſimple Eſtate in each of them reſpectively, when they ſeverally 
came to the Age of twenty-one Years; for tho' thoſe Words, If they have Iſſue of their Bodies, 
create an Eſtate-tail by Implication, yet that could never be the Intention of the Teſtator in this 
Will, becauſe the ſubſequent Words 7o give and ſell at Pleaſure, gave them Power over the 
Lands, to diſpoſe as they pleaſed, which Tenant in Tail cannot do; and if it ſhould be admitted, 
that the laſt Clauſe, (viz.) F All die without Iſſue, ſhou'd make an Eſtate-tail by Implication, 
yet ſince an abſolute Eſtate in Fee- ſimple was given to them in the firſt Clauſe of the Will, with- 
out any Manner of Contingency, that ſhall never be controlled by an Eſtate-tail implied in any 
ſubſequent Clauſe. 2 Leon. 68. Brian verſus Cawſen. 3 Leon. 115. S. P. | 

5. The Husband deviſed Lands to his Wife, to diſpoſe at her Will and Pleaſure, and to give 
it to which of her Sons ſhe pleaſeth; now here was no expreſs Eſtate for Life deviſed to the Wife, 
but the Court was divided in Opinion, whether ſhe had an Eſtate for Life, or not, with a Power 


to 


2 Roll. 
Rep. 281. 
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Felons Goods, and Felo de ſe. 


iz 


of perfe& Mind, and afterwards he died o 


to diſpoſe the Reverſion, or whether ſhe had a Fee - ſimple, with a reſtrictive Power not to alien the 
Lands to any Perfon, except one of her own Children; | Juſtice Doderidge, who was a learned 
Judge, was of thn that ſhe had a Fee-ſimple. Latch 9, 39, 134. Daniel verſus Upley. . 

ones 137. S. C. | | 
7 6. = Deviſe to his Wife for Life, with a Power to diſpoſe the Lands to ſuch of her Children 
as ſhe ſhall think fit ; adjudged, that by the Word Diſpoſe, a Power was given to diſpoſe the 
Fee-ſimple, tho ſhe had only an Eſtate for Life her ſelf; tis true, this was againſt the Opinion 
of the Lord Chief Juſtice Vaughan, who held, that the Wife having only an Eftate for Life, ſhe 
could not give a greater Eſtate than what ſhe had her ſelf; but if the Teſtator had not deviſed 
to her an expreſs Eſtate for Life, then it would have been a Fee-ſimple by thoſe Words; this 
Caſe is ſo reported in 1 Mod. but Serjeant Levinx, who reports the ſame Caſe, tells us, that the 
Court was divided, and that the Lord Chief 2 Vaughan held, that ſhe had a Fee- ſimple, but 
he did not report it of his own Knowledge, but upon the Relation of Serjeant Wilimot. 1 Mod. 
89. Leife verſus Saltingſtall. 2 Lev. 104. S. C. 
| 7. So where the Teſtator deviſed all his real and perſonal Eftate to Z. P. to diſpoſe for the 
Payment of his Debts, this was decreed to be an Eſtate in Fee- ſimple in T. P. and not a Truſt in 
him by Implication, for the Benefit of the Heir at Law to have the Surplus after the Debts were 
paid. 1'Ch. Rep. 262. North verſus Crompton. | 

8. The Teſtator deviſed his Lands to his Siſter for Life, and after her Deceaſe, the whole Re- 
mainder of all thoſe Lands to his Brother, which he had given to his Siſter for Life, in Caſe he 
furvive her; and if not, then his whole Remainder to his other Siſters, and their Heirs ; adjudged, 


that the Brother had a Fee- ſimple in the Lands by the Deviſe of the who/e Remainder to him; for 


thoſe Words mult neceſſarily extend to the remaining Part of his Eſtate in the Land, after the De- 
termination of the Eſtate for Life to the Siſter; it could not extend to the Quantity of the 
Land it ſelf, becauſe the hole was given to the Siſter for her Life, ſo there could be no Re- 
mainder of the Land, therefore that Word muſt extend to the Quantity of} Eſtate in the Land. 


1 Lutw. 762. Norton verſus Ladd. 
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Felons Goods, and Felo de ſe. 


See Quo Warranto. (B) 2. 
(A) 


HE Archbiſhop of Canterbury had Felons Goods in the Manor of R. and afterwards 
he committed Treaſon ; then the King made a general Grant to the Almoner of the 
Goods of Felo de ſe :: Hales, a Leſſee for Years, was Felo de ſe in the Manor, and 
notwithſtanding this Grant to the Lord Almoner, the King granted the Term for 

Years to B. G. adjudged, that he ſhould have it, and not the Almoner, becauſe the Almoner had 

no Property, but only an Intereſt as a Miniſter, and the Grant to him need not be recited in the 

laſt Grant to B. G. 2 Mar. Dyer 107. | 
2. Where the King granted to a Man, and to his Heirs, Felons Goods, &c. within ſuch a 

Place, the Grantee cannot deviſe them, nor leave them to deſcend for a third Part ; upon the Sta- 

tute 32 H. 8. becauſe they are not of any yearly Value; but if a Man is ſeiſed of a Manor, to 

which a Leet or Waif, or Eſtrays are appendant, tho" they are of no yearly Value, yet they ſhall 
aſs by the Deviſe of the Manor, with the Appurtenances, becauſe the Statute which enables the 
eſtator to deviſe the Manor, by Conſequence enables him to deviſe all the Incidents which belong 


to it. 3 Rep. 32, in Butler and Baker's Caſe. 


3. A Man who was not Compos mentis, himſelf a mortal Wound, and before he died he was 
the Wound, and of Sane Memory, yet becauſe the O- 


riginal Cauſe of his Death was when be was not Compos, he ſhall not be Felo de ſe. 4 Rep. 42, 


in Heydon's Caſe. Ip ak 

Bona fugitivorum are the Goods of a Felon who flieth for it, and are not forfeited till tis 
found by Indictment, that he fled for the Felony, and therefore they cannot be claimed by Pre- 
ſeription; but a Man may preſcribe to have Waifs, Eſtrays, Treaſure-trove, Wreck of Sea, be- 


cauſe they may be gained by Uſage, without Matter of Record. 5 Rep. in Foxley's Caſe. 


J. If a Felon ſteal Goods, and hides them\ and afterwards fly, theſe Goods are not forfeited, 


or Waifs. in Law, for thoſe are when the Felofi hath the Goods about him, and being cloſely pur- 
ſued, leaveth them for fear of being taken, and that he may more readily get away, in ſuch Caſe 
the Goods are forfeited, but in the other Caſe the Owner may take them where ever he finds 


them. 5 Rep. 109. Foxley's Cale, 


3 8 . ee 6. When 


wo 
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Felo de ſe. 


6. When a Felon dies after the Exigent awarded, and before the Attainder, a Writ of Error 
lieth for Neceſſity, becauſe the Goods would be otherwiſe forfeited without any Manner of Re- 
medy. 11 Rep. 38. in Metcalf 's Caſe. | | . 

7. Quo Warranto, &c. for claiming Felons Goods; the Defendant pleaded, that the Abbot of 
Strata Marcella lawfully had and enjoyed them till the Diſſolution of the Abbey, and then 
they were given to the King by the Statute 27 H. 8. and then pleaded the Statute 32 H. 8. 
cap. 20. by which all the Privileges lawfully uſed by the Abbots, were revived and veſted in the 
King, who being ſeiſed of the ſaid Privileges and Franchiſes, to have Felons Goods in R. 
be granted the Manor of . in R. Parcel of the Poſſeſſions of the Abbey to B. G. & tot talia & 
tanta privilegia as the late Abbot had, under whom the Defendant claimed the ſaid Manor by 
Feoffment, & eo Warranto clamat Libertates & Franchefias tanquam Manerio præd' ſpeftan' ; 
adjudged, that becauſe the Defendant had conveyed to himſelf a Title to the Manor, Cc. by 
Feoffment, which he pleaded generally, without ſetting forth the Deed, he did not convey to 
himſelf a Title to the Felons Goods, for they will not paſs without Deed; but if the King had 
granted a Manor & Bona & Cattalla felonum ditto Manerio ſpettan', they paſs, tho' they cannot 
be appendant to a Manor. 9 Rep. 23. Abbot de Strata Marcella. Moor 297. S. C. by the Name 
of The Queen verſus Vaughan. Poſtea Quo Warranto. (A) 2. 

8. The Defendant was taken in Execution upon a Judgment, and afterwards the Plaintiff, at 
whoſe Suit he was taken, became Felo de ſe, by Reaſon whereof the Lord Almoner ſeiſed 
the Goods, and would have acknowledged Satisfa&tion of the Debt and Damages on the Judg- 
ment; but it was doubted, whether he could, or not. 1 Brounl. 73. Lord verſus Huxley. 

9. The Plaintift being committed upon Suſpicion, that he committed Felony, the Money which 
he had about him was taken away before Conviction, for which he brought an Action of Treſ- 
paſs, and declared for ſeiſing his Money, Cc. and this was upon the Statute 1 Ric. 3. cap. 3. 
by which 'tis enacted, That no Perſon ſhall have the Goods os another, &c. after a Verdict for 
the Plaintiff; it was moved in Arreſt of Judgment, that this Caſe was not within the Statute, 


becauſe Money was not Goods; but it was adjudged to the contrary, Quod nota Bene. Raym. 
414. Osborn verſus Wandall. 


Felo de ſe, 


See Coroner, per totum. 


(A) ; 


* PON a Bill in the Exchequer, the Caſe was, Sir William Hix lent Sir William 
Cooper 100 J. and took a Bond in the Name of Tooms, for Re-payment thereof, 
who afterwards became Felo de ſe, and now Sir William Hix was relieved in E- 
quity againſt the King, this being a Truſt in Tooms for him; and this was upon 
the Statute 33 H. 8. cap. 39. and that the Plaintiff ſhould be indemnified againſt all others. 
Hardr. 196. Hix verſus Cooper. 

2. Information againſt the Defendant Sutton, for that Elizabeth Lapworth late of Sow in 
Warwickſhire, at Sow aforeſaid, became Felo de ſe, and ſhewed how prout per quandam In- 
qui ſitionem, Cc. apparet ; and that the Defendant Sutton, late of Pailſton, was indebted to 
the ſaid Eliz. Lapworth, at the Time of her Death, in the Sum of 89 J. prout patet by a 
Bond, Cc. and that the Defendant had not paid the ſaid 80 J. to the ſaid Felo de ſe in her 

Life-time, ſo that this Action did accrue to the King, &c. and thereupon the Attorney General 
prayed Proceſs for the King, againſt the Defendant, who came in, and pleaded in Bar ro this 
Information, an Indenture made by King Car. 1. to Sir Symon Clerke, under the Seal of the 
Dutchy, Cc. per quod Teſtatum exiſtit, that the King granted to the ſaid Sir Simon the Court- 
Leets of Brinklow, &c. Nec non bona & catalla felonum ibidem acciden'. Oug omnia were 
mentioned in a Particular, to be Parcel of the Dutchy of Lancaſter, and this was for thirty-one 
Years, which Leaſe was ſtill in Being, and which was now veſted in Dorothy Clerke, as Execu- 
trix of Sir Simon, and avers, that Pailton was and is a Member of Briaklow, and that the ſaid 
Dorothy demanded the Money, and the Defendant paid it her, & hoc paratus eſt werifti- 
care, and ſo prayed to be diſcharged ; upon a Demurrer to this Plea, it was adjudged to be ill, 
for ſeveral Reaſons: Firſt, becaule the Defendant had pleaded the King's Grant by a Teſtatum 
exiſtit, when he ought to have pleaded it politively, ( viz.) that the King conceſſit, and not by 
a Teſtatum exiſtit quod conceſſit; in the next Place a Grant is pleaded under the Dutchy-Seal, 
and the Defendant did not aver, that the Liberties granted were Parcel of the Dutchy, and the 
Recital Quæ omnia are mentioned, &c. to be Parcel of the Dutchy, will not help, becauſe ſuch 


* This is 
not good, 


a Suggeſtion may be falſe on purpoſe to deceive the King; there, if in Fact the Liberties grant- 


ed under the Dutchy-Seal are not Part of the Dutchy, the Grant is void; then, as to the 
Grant 
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Grant it ſelf, tis of Felons Goods, by which Grant the Goods of a Felo de ſe will not paſs ; and 
for this Reaſon chiefly, Judgment was given for the King, Niff cauſa; at another Day the 
Counſel for the Defendant would have offered ſomething in Behalf of the Defendant, but the 
Court told him, that he cou'd never make the Plea good ; but Saunders tells us, the Informa- 
tion was ill, becauſe 'tis not poſitively found, that Eliz. Lapworth was Felo de ſe, but only prout 
per inquiſitionem patet, whereas the Information ſhould ſhew the Matter of Fact, and then fer 
forth, that an Inquiſition was taken before the Coroner upon View of the Body, and ſet forth 
the Subſtance of it, and then conclude, prout patet, @c, or at leaſt he ought to have ſet forth 
the Inquiſition at Large; for that is the Principal Matter, and without it no Forfeiture accrues ; 
beſides, the Information lets forth, that the Defendant was indebed to the Felo de ſe, as by the 
Bond it appeareth, when it ought to be charged poſitively, that he is bound, &c. and not by 
a prout patet ; for if the Defendant ſhould deny the Debt, he cannot plead, that he is not in- 
debted, modo & forma; but is Plea is Non eſt fuctum. 1 Saund. 273. The King verſus Sutton. 
Plow. Com. 143. S. P. 

3. The Adminiſtrator of Toomes brought a Scire facias againſt the Defendant Erherington, to 
ſhew Cauſe why he ſhould not have Execution of a Judgment obtained againſt him, by the ſaid 


Lev. 120. Tyomes, for 200 J. &c. The Defendant pleaded in Bar, that Toomes the Inteſtare, after he had 


obtained the ſa'd Judgment, hanged himſelf, and ſo became Felo de ſe, and that by Inquiſition 
taken before the Coroner, upon View of the Body, it was found, that he was Felo de 
fe, prout patet per Inquifitionem, & c. by Reaſon whereof he had forfeited this Debt to the 
King, @c. the Iaintiff replied, that after his Inteſtate became Felo de ſe, the King by the 
the Act of General Pardon, 12 Car. 2. cap. 11. pardoned all Felonies, Forfeitures, Oc. by Vir- 
tue whereof the ſaid 2000 J. were diſcharged from any Forfeiture for the ſaid Offence, and 
made the uſual Averments, &c. and upon Demurrer to this Replication, the Defendant Ether- 
ington had Judgment ; becauſe by the Return of the Inquiſition the Debt was veſted in the 
King, and by the General Pardon it was not reveſted in the Adminiſtrator, without a Writ of 
Reſtitution, but ſtill remained in the King: Afterwards the King brought a Scire facias againſt 
the Defendant Etherington to have Execution of this Judgment, and the Defendant pleaded this 
Act of General Pardon, with the uſual] Averments, as before; and upon Demurrer Judgment 
was given againſt the King for the Defendant, that this Debt was releaſed to the Defendant by 
the Pardon, ſo that the Creditors of Toomes loſt all their Debts, and his Debtors were diſcharged ; 
which being a very hard Caſe, the Adminiſtrator of Tooms brought a Writ of Error in Parlia- 
ment; but it was never argued, for his Counſel deſpaired to reverſe this Judgment. 1 Saund. 
361. Toomes verſus Etherington. See Pardon General, (B) ro. ' 

4. Upon an Inquiſition taken before the Coroner, he returned, that T. S. was Felo de ſe, and 
upon a Motion for a Melius inquirendum, for that it appeared by ſeveral Affidavits, that he was 
Non compos, and that the Coroner was Partial in executing his Office, have refuſed Proof, that 
he was Non Compos ; the Melius Inquirendum was denied, becauſe this Inquilition is traverſable, 
therefore let the Adminiſtratrix of the deceaſed remove Inquiſition by Certiorari into B. R. and 
then to ſuggeſt her ſelf aggrieved by it, and by this Means to bring the Truth of the Inquiſition 
in Judgment. T. Jones. 198. Riply's Caſe. 

5. The Defendant being Felo de ſe, the Coroner's Inqueſt found him a Lunatick; and a Motion 
for a Melius Inquirendum; it was denied, becauſe no Affidavit of any indirect Proceeding either 
in the Coroner or Jury. 3 Mod. 80. Hetherſall's Caſe. 

6. Saloway drowned himſelf in a Pond, and the Coroner's Inqueſt found him Nox Compos ; it 
was moved to quaſh the Inquiſition, for that it was Sa/oway on ſuch a Day and Hour threw 
himſelf into a Pond, & per abundantiam aqua ibidem ſuffocat' & emergit' erat, which is inſen- 
ſible ; Sed per Curiam, the Word Suffocat carries the Senſe, and is therefore ſufficient ; but if it 
ſtood fingly upon the Word Emergit* erat, it had been ill. 3 Mod. 100. The King verſus Saloway. 

7. Upon an Inquiſition the Coroner returned Nox Compos, when in Truth the Party was Fe- 
lo de ſe ; and thereupon a Motion was made for a Melius Inquirendum ; but it was denied, be- 


bauſe there appeared no Fault in the Coroner, or any Incertainty in the Inquiſition, 3 Mod. 
238. The King verſus Bunny. | I 


Felony, 


Felon v. 
(A) 


Jndictments kor Felony, and foz Burglary, &c. See 4rtainder. (B) 
per totum. 


1. PON an Inquiſition taken before the Coroner, it was found, that V. R. on the 

roth Day of January, Anno 30 Eliz. about four a Clock in the Afternoon, with 

a Pitch-fork, did mortally wound one B. B. of which Stroke he died at eight in 

the Evening of the ſame Day and Night, and that then the ſaid V. R. eſcaped ; 

afterwards the Town of Green in Suſſex, where this Eſcape was made, was amerced; and up- 
on a Motion, it was inſiſted, that the Town ought not to be amerced, becauſe the Eſcape was 
in the Night, and tis not Felony, till the Man was dead; the Court ſeemed of that Opinion. 

Paſch. 30 Eliz. 1 Leon. 107. Town of Green in Suſſex's Caſe. 

2. The Defendant was indicted for ſtealing a Hat, &c. he pleaded, that before that Time he 
was indicted for m_— Goods on the ſame Day, and at the ſame Time, and was thereof acquit- 
ted; the Court was divided whether the Plea was good or not. Mich. 40 Eliz. Gold. 
132. 

% Indictment, for that he burglariter fregit ecclefiam in nocte ad ſpoliandum & depradan- | 
dum Bona parochianorum in eadem exiſten, but he took away nothing; yet it was adjudged | 
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Burglary, and the Indictment good. Paſch. 1 Mar. Dyer 99. 

4. Indictment =? felonice cepit Bona & Catalla cujuſdam ignoti ; adjudged good, becauſe | 
the Goods might be carried into another County, and the Owner might not be found. Dyer 99. 1 

5. The Defendant was indicted, for that he being poſſeſſed of a Leaſe for Tears in London, 
the ſame felonice, voluntarie & malitioſe combuſſit, ea intentione ad eandem domum manſio- 
nalem, necnon diverſas domus manſionales diverſorum ligeorum Domini Regis, ibidem contigue 
adjacen, adtunc & ibidem felonice & malitioſe totaliter comburendum & igne conſumend con- 6 
tra pacem, &c. adjudged, that it was not Felony to burn a Houſe of which a Man is poſ- 1 
ſeſſed; and tho* tis ſet forth in the Indictment, that it was done ea intentione to burn the | 
Houſes contigue adjacentes, yet, that being only an Intention, and not the A&, it cannot be 
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Felony ; tis a very great Offence, and the Defendant was fined 500 J. and committed. Cro. Car. 1 af 
274. Holme's Caſe. | | A i 
6. A Woman was indicted upon the Statute 1 Fac. for having two Husbands; it was found, i 15 


that ſhe was lawfully married to B. G. and divorced from him Cauſa ſevitia, and this was a 194.0 
Menſa & Thoro, and ſhe was exprelly prohibited by the Sentence, not to marry any other, | 
during the Life of her ſaid Husband ; but ſhe afterwards married R. W. her former Husband 
ſtill living, but that ſhe did not know he was alive; it was inſiſted, that this was Felony, 
becauſe the Divorce ariſing ex cauſa ſubſequenti the firſt Marriage, the ſame ftill continued a 
good Marriage, and was no Diſſolution a Vinculo matrimonii; and the Court ſeemed to be of 
that Opinion, and adviſed the Woman to get a Pardon. Paſch. 12 Car. 1. Porter's Caſe. iM 

7. Indictment upon the Statute 4 & 5 Mar. for taking away M. R. the Daughter of B. R. We | 
under the Age of ſixteen, in the Cuſtody of her Father, and without his Conſent, contra 1 
formam Statuti, &c. the Puniſhment by the Statute is two Years Impriſonment, and to pay | 
ſuch a Fine as the Star-Chamber ſhall appoint. Cro. Car. 335. Mary Smith's Caſe. 4 

8. Three were indicted upon the Statute 3 H. 7. cap. 10. for that Sarah Cox having 4: 
a Portion of 1300 l. the Defendant to gain the ſaid Portion, took her againſt her her Will at Newing- . 1.8 
ton in Middleſex, and carried her to &. Saviour's in Surrey, and there one of them, by the Procure- 1 
ment of the other two, married her, &c. againſt the Form of the Statute, cc. it was objected, that 1 

ſhe gave her Conſent to be married; but adjudged, that the Taking her away being unlawful, and 
againſt her Will, tho” the Marriage was with her Conſent, tis Felony ; and tho' it was not a Mar- 
riage de jure, becauſe ſhe was under a continual Fear, yet "tis a Marriage de facto, and Felony within 
the Statute, and the Benefit of Clergy being taken away by the Statute 39 E/iz. cap. 8. Judgment 
was given,, that they ſhould be hanged. Cro. Car. 447. Fulwood's Caſe. 

9. Several Soldiers were preſſed, and going towards Jreland to ſerve againſt the Rebels, they 
deſerted ; reſolved, that the Statute 18 H. 6. cap. 19. was of little force, becauſe the antient 
Manner of liſting Soldiers was altered, but*that the Statutes 7 H. 6. cap. 1. and 3 H. 8. cap. 5. 
were perpetual and in Force; for the Word King in thoſe Acts extends to all his Succeſſors, and 
thereupon ſeveral were attainted and executed. 6 Rep. 27. Caſe of Soldiers. Cro. Car. 5 1. S. P. 

10. A Woman was indicted at the Seſſions in Suffolk, for Felony and Witchcraft, and upon an — 
Habeas Corpus was arraigned at Bar, and Exceptions were taken to it, for it doth not ſay, that 1 
the Juſtices before whom it was taken were Juſtitiarii ad pacem tenend' in prædict Villa, and 1 
that the Indictment was too general, for it was, that the Defendant pradicavit artes Diaboli- 1 
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_ Fences. 
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cat, but doth not ſay what, or wherein; but adjudged, that the employing wicked Spirits to any 
Intent whatſoever, is Felony within the Statute. Style 116. The King verſus Camel. 

11. Rawlins perſonated one Spicer, in acknowledging a Judgment, and the Court was moved 
to vacate the Judgment; tis true, the Statute,21 Fac. cap. 26. makes it Felony, but it doth not 
make the Judgment void ; one * Timberly pet onated another in giving Bail, but it not being 
filed, he eſcaped. 1 Mod. 46. Rawlins's * | 

12. The dant was indicted for Felony, in Stealing two laced Cravats; the Jury found, 
that the Defendant came to the Shop of Anue Chartres, in the Indictment mentioned, and asked 
to ſee two Cravats, which ſhe ſhewed, and delivered them into his Hands, who asking the Price 
ſhe told him 7 f. he offered 3 s. and run away with the Goods openly, in her Sight; adjudged 
Felony, becauſe the ſubſequent AR in running away ſhews his Intention to take the Goods felleo 
animo ; and tho they were delivered to him by the Owner, yet they were never out of her Poſ- 
ſeſſion, becauſe the Contract was not perfected, and by Conſequence the Property not altered, ſo 
that this Fact is as if he had taken the Goods in the Shop, and run away with them. Rm. 276. 
Chiſſer's Caſe. —_ NR l 

* The Defendant Farr, knowing Mrs Steneer had a conſiderable Sum of Money and Goods 
in her Houſe in St. Martin's Lane, procured an Affidavit to be filed, of the Service of a Decla- 
ration in Ejectment, at his own Suit, tho he had no Manner of Title to the Houſe, and there- 

n got Judgment, and by Virtue of an Habere facias poſſeſſionem, got a Warrant from the Bai- 
Vis of Weſtminſter, directed to one of his Bailiffs, who, together with Farr, turned Mrs. Stenger 
out of Poſſeſſion, and ſeiſed and converted her Goods to his own Ule, for which he was indicted 
at the Old Bailey, and found guilty of Felony, and executed, - becauſe he uſed the Proceſs of 
the Law with a felonious Purpoſe in fraudem Legis. Raym. 276. The King verſus Farr. Sid. 
254- S. C. | | 
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_ Fences. 


 Diftreſs. (A) 13, 14. 
"I. 3 


N Replevin, the Caſe was, T. S. had a Leaſe of fixty Years in three Cloſes, and he demi- 
ſed two of the Cloſes to Lacy, who -put in his Cattle, and they eſcaped out of thoſe 
Cloſes into the third Cloſe adjoining, it being not ſufficiently fenced ; and the Owner of 
that Cloſe finding the Cattle Levant and Couchant there, diſtrained them for Rent; ad- 

jadged, that the Diſtreſs was lawful, becauſe the Cloſe was Debtor, and the Owner of the Cloſe, 

who granted the Leaſe for ſixty Years, came to his Debtor for the Rent, and found the Cattle 
there, which he may take, without enquiring how they came thither. Palm. 43. Lacy's Caſe. 
2. Inquiſition for throwing down Fences noctanter againſt the Statute, and two Vills were 


1. 


found guilty, and 80 J. Damages aſſeſſed, and thereupon a Diſtringas iſſued againſt them, to 


which they pleaded, that it was not done Noctanter; and Iſſue bong taken upon that Point, it 
was found againſt them, and ſecond Damages were given, upon which it was moved to ſet aſide 
the firſt Damages, but adjudged they ſhould ſtand, becauſe the ſecond Verdict is void as to the 
Damages, for the Iſſue was, whether it was done Nofanter, or not; tis true, the firſt Damages 
were aſſeſſed upon an Inquiſition, where no Attaint lies, and this is according to the Direction 
in the Starute ; but if they are exceſſive, then the Defendants might plead Proteſtando, that the 
Damages were exceſſive, and that they were not but to ſuch a Value, upon which another Iſſue 
might be taken. S:d. 212. The King verſus The Vils of Upwood and Roveley. | 

3. Diſtringas upon the Statute JP. 2. for throwing down Encloſures againſt the Inhabitants of. 
the adjoining Vills; two of each Vill pleaded for themſelves and the other Inhabitants of each 
Town, that the Fences were. thrown down in the Day-time, when the Perſons might be known, 
and traverſe that it was done Noctanter, or at ſuch a Time when the Offenders could not be 
known, upon which they were at Iſſue on this Disjunfive; and at the Trial it was held, that 
whether it was done by Night or by Day, ſo publickly, that the Offenders might be known, tis 
not within-the Statute. 1 Lev. 106. The King verſus Inhabitants of Woodford & ab. 

4. In Replevin, the Plaintiff declared for Taking his Cattle, &c. the Defendant avowed the 
Taking in the Place where, for Rent arrear, upon a Leaſe for Years made by one Longvill, &c. 
the Plaintiff replied in Bar, that he himſelf was .poſleſſed of a Cloſe contiguous ro the Place 
where, &c. and that the Defendant Longvill, and all thoſe whoſe Eſtate he had, Time out of 
Mind, have uſed to repair and make the Fences between the Place where, &c. and the Plaintiff's 
Cloſe, and that the Fences were not repaired, by Reaſon whereof, and for Want of Reni 

2 | | | | the 
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| : — 
the Plaintiff's Cattle eſcaped out of his ſaid Cloſe into the Place where, Cc. and that the Defen- 
dant took them before the Plaintift had any Notice that they were there; and upon Demurrer | 
to this Replication it was adjudged ill, the Court relying upon the Year-Book 10 H. 7. 21.6. 
that if Cattle eſcape into another Man's Land, and the Lord diſtrains them, ſuch Diſtreſs is good, 
and that *tis not material in ſuch Caſe, whether they were Levant or Couchant, or not; and now 
upon a Writ of Error brought by the Plaintift, that Judgment was affirmed in B. R. but“ Saun- * An 
ders tells us, there is a vaſt Difference between a Lord diſtraining within his Lordſhip, and a Leſ- Holt C. I. 
ſor diſtraining for Rent arrear reſerved on his own Leaſe; for as to the Lord, 'tis not material Aid, tis fit 
whether the Fences are repaired, or not, but tis not ſo as to the Leſſor, for if he is bound to re- ee 
pair the Fences, he muſt take Care that his Tenant ſhall do it, otherwiſe he may take Advantage od 
of his own Wrong, which is unreaſonable. 2 Saund. 289. Pool verſus Longvill. See Dyer 317. ſes 198. 
F. P. See Mod. Caſes 189. Elmore verſus Tucker. S. P. where Holt Chief Juſtice held, that it 
was hard to maintain that Judgment in Pool's Caſe; for where the Plaintiff is bound to repair, 
and doth not, *tis unreaſonable that he ſhould take Advantage of his own Wrong. 

5. Caſe, &c. wherein the Plaintiff declared, that he was poſſeſſed of a Cloſe adjoining to the 
Defendant's Cloſe, and that the Tenants and Occupiers of that Cloſe had, Time out of Mind, 
made and repaired the Fence between the two Cloſes, and that for not repairing, &c. the Defen- 8 
dant's Cattle came into the Plaintiff's Cloſe; there was Judgment by Default in C. B. and now 2 3 
upon Error brought in B. R. it was adjudged, that this being a Charge upon the Defendant a- 665. 

gainſt common Right, by obliging him to make a Fence for another, and being laid on him as 3 Cro- 

Owner of the Soil, or as Tertenant, the Plaintiff ought to ſhew a good Title in his Declaration, 445: 1 
which he had ſufficiently done in this Caſe, by ſetting forth, that the Defendant was bound to . 
this Charge by Preſcription; for by Tenants the Owners of the Fee-fimple are intended, and by ** 
Occupiers, thoſe who come under ſuch Tenants. 1 Salk. 335. Starr verſus Rooksby. 192. 

6. Indictment on the Statute of V. 2. cap. 4. for mm down Hedges; the Defendant moved 
to quaſh it, but it was denied, for the Court never quaſhes Indictments for heinous Offences, 
without Pleading to it, or demurring. 1 Salk. 372. The King verſus Inhabitants of Belton. 


Feoffment. 


Where the Uſes are veſted or changed] the Uſes of another, and to his Laſt 
by a Feoffment, where not. (A) Will. (B) | 


Of Feoffments upon Conditions, and to | Of Livery and Seiſin. (C) 


(A) 
Where Uſes are veſted oz changed by a Feoffment, where not. 


HE Lord Audley made a Feoffment to B. G. and others, and afterwards by Inden- 4 Leon. 
ture, reciting the ſaid Feoftment, he declared the ſame was made, to the Intent 166, 219+ 
his Feoffees ſhould perform his Laſt Will to this Effect, (viz.) My Mill is, that 
my Feoffees ſhall ſtand ſeiſed, &c. to pay all my Debts, and afterwards that they 

make an Eſtate of the Lands to me, and Elizabeth my Wife, and to the Heirs of our Bodies, with 

divers Remainders over; the ſaid Lord had Iſſue by one Wife a Son, and by another a Daughter 

the Feoffees paid the Debts, and made an Eſtate to the Lord and his Wife accordingly ; adjudged, 

that by this Feoffment and Deed, no Uſe was changed, for tho' the Feoffees ſhall be ſeiſed to 

the Uſe of the Feoffor and his Heirs, (for there was no Conſideration for which they ſhould be 

ſeiſed to their own Uſe) yet the ſame cannot make a new Uſe to the Lord and to his Wife in 

Tail, neither can this Writing take Effect as a Will, becauſe it appoints an Eſtate to be made 

to the Lord himſelf, and he cannot take by his own Will. 2 Leon. 159. Lord Audley's Caſe, Dyer 

324. S. C. Moor 516. 

2. Leaſe to Husband and Wife for the Life of the Wife, Remainder to the Heirs of the Huſ- 

band; afterwards the Husband made a Feoffment in Fee to the Uſe of himſelf and his Mife, for 

their Lives, Remainder to his own right Heirs; the Husband died, the Wife committed Waſte ; 

and in an Action of Waſte brought againſt her, it was adjudged, that ſhe is in, not by the Leſſor, 

or by the Feoffment, but by the Statute of Uſes. 2 Leon. 222. Vavaſor's Caſe. 
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Ot Feoftments upon Conditions, and to the Uſes of another, and to 
| L his Laft Miu. WS Th 


1. HE Feoffor ſeiſed of Lands in Socage, made a Feoffment thereof to his Son and rhe Heirs 

of his Body, to the Uſe of him and his Heirs ; adjudged, that the Son had an Eftate-rail, 
and no Fee-ftmple, becaufe Tenant in Tail cannot ftand ſeiſed to an Ufe: At Common Law, if a 
Feoffment had been made to one, and to the Heirs Males of his Body, fach an Eftate had been 
a Fee-ſimple conditional; and if it had been afterwards limited to the Uſe of him and his Heirs, 
theſe ate always intended ſuch Heirs as were named before, (viz.) the Heirs of the Body of the 
Feoffee. See Plowd. Com. 555. in Walfingham's Caſe. Abs 

2. Feoffment in Fee, to the Uſe of ſuch Perſon and Perſons, and for fuch Eſtate and Eftates as he 
ſhall appoint by his Laſt Wil; in ſuch Cafe, by the Operation of Law, the Uſe veſts in the 
Feoffor, and he is ſeiſed of a qualified Fee, (viz.) until he make a Will, and declare the Uſes ac- 
cording to the Power reſerved ; ſo where he makes a Feoffment to the Ufe of his Laſt ill, he is 
ſeiſed it! the mean Time to the Uſe of himſelf and his Heirs; and when the Will is made, tis 
only directory, for nothing paſſes by it, but all by the Feoffment. 6 Rep. 18. Sir Edw. Cleer's 
Caſe. Moor 567. S. C. Cro. Eliz. 877. S. C. 1 Bulſt. 200. Semain's Caſe. S. P. Moor 476. 
Worme verfus 22 S. P. | | 

3. Feoffment in Fee to B. G. upon Condition, that he ſhall not alien, this Condition is void; 
but if Livery is made, the Feoffment is good againſt the Feoffor, but a Covenant that he ſhall not 
alien may be good. 2 Cro. 596. Broad verſus Joyliffe. 

Feoffment in Fee to the Uſe of another, upon Condition, Cc. it was enrolled in Chancery, 
but no Livery made, adjudged no good Feoftment ; but the Enrolment ſhall conclude the Perſon to 
ſay, that it was not his Deed. Poph. 6. Gibbons verſus Maltyard. Antea 3. 

5. The Husband made a Feoffment, upon Condition, that the Feoffee ſhould make a Feoftment 
to the Uſe of the Husband and his Wife for Life, Remainder over in tee to a Stranger; adjudg- 
ed, that the Feoffee is not bound to make this Feoffment till required by the Husband, becauſe 
the particular Eſtate for Life, which is the Foundation and Support of the Remainder, ought to 
be made to the Husband himſelf, who is a Party to the Condition ; but if he ſhould die before 
the Feoffment made, then the Feoffee is bound to make it to the Wife, without Requeſt; ſhe is a 
Stranger to the Condition, and if ſhe dies before tis made, then it muſt be made to him in Re- 
mainder, without Requeſt. Hetley 56. Wilkinſon's Caſe. 


O09 
Of Livery and Setfin, 


1. IN Replevin, the Defendant made Cogniſance, and juſtified under a Leaſe, the Taking, &c. 
Damage-feaſant ; the Plaintiff replied, that long before the Defendant had any Thing in the 
Lands, Cc. the Abbot of S. was ſeiſed, and that he, with the Aſſent of the Covent, made a 
Leaſe to the Plaintiff for Life, &c. and upon Demurrer adjudged, that this Replication was ill, 
becauſe the Plaintiff did not ſet forth, that Livery was made, nor that the Leſſee for Years attorn- 
ed. Dyer 117. Sentlo's Caſe. | 
2. Feoffment of a Meſſuage in the Tenure of Thomas Cotton, and a Letter of Attorney to 
make Livery of a Meſſuage in the Tenure of Robert Cotton; adjudged, that the Feoffment was 
ood, notwithſtanding this Variance, for the Livery was made of the right Houſe, and the Mi- 
Rake of the Tenant's Name ſhall not make it void. Dyer 376. Hob. 171. Stables verſus But- 
ter. S P. | 
3. In an Aſſiſe brought by Husband and Wife de libero Tenemento in Southampton, the Plaint 
was of a Meſſuage, forty Acres of Meadow, &c. cum pertinentiis, &c. the Defendant pleaded a 
Leaſe for Tears, made to him by J. P. at S. per nomen of a capital Meſſuage, &c. in the County 
of H. and of all Lands, &c. which were demiſed with the ſaid Capital Meſſuage, and which 
were in the Occupation of the ſaid J. P. or his Aſſigns, and averred, that the Lands mentioned 
in the Plaint were occupied with the ſaid capital Meſſuage by the faid J. P. to this Plea the Plain- 
tiff demurred, for 7 the Houſe and Lands were in ſeveral Counties; but adjudged, that upon 
a Leaſe for Tears, the Lands in both Counties ſhall paſs; but tis otherwiſe upon an Eſtate for 
Life, or upon a Feoftment, becauſe there muſt be ſeveral Liveries. Hill. 8 Eliz. Dyer 246. 
Carew verſus Marſh. | 
4. The Feoffor being ſeiſed in Fee of three Acres, made a Feoffment of one Acre to B. G. to 
the Uſe of the Feoffor in Fee, and ſo of another Acre to another, and of the third Acre to an- 
other, to the ſame Uſe; and afterwards he made another Feoffment of all three Acres to another 
Perſon in Fee, with a Letter of Attorney to R. M. to deliver Seiſin in the Name of all three 
ow adjudged, this was a good Feoffment and Livery, and that all the three Acres paſſed. 
endl. 15. | 


I £ A 


Feoffment. 
5. A Deed of Bargain and Sale was made, without the Words Dedi & Conceſſi, and at the Bot- 

tom of the Deed there was a Letter of Attorney to B. G. to make Livery; this Deed was given 

in Evidence at a Trial in an Action of Treſpaſs; and it was objected, that the Letter of Attorney 

was void, becauſe the ARTE was not a Party to the Deed; but adjudged, that this Sort of 

- Conveyance is a common Aſſurance, and therefore good. Cro. Eliz.-go5. Moile verſus Evans. 

1 Leon. 25. Benecome verſus Parker. S. P. 

5. Leſſee for Years of an Houſe, and a Cloſe diſtant from the Houſe, and other Lands, after- Moor 
wards the Leſſor made a Feoffment of the {aid Houſe, and all the Lands mentioned in the Leaſe, 25% 
and made Livery and Seiſin in the Cloſe, (the Leſſee being within the Houſe) adjudged, that tis 2 
void for the Whole, becauſe when an Houſe and Land is demiſed together, the Houſe is the Prin- worth, 
cipal, and the Poſſeſſion of the Houſe is the Poſſeſſion of the Whole, therefore the Leſſee being in 
the Houſe, he had the Poſſeſſion of the Whole, and by Conſequence the Livery not good; but if, 
the Leſſee had made a Leaſe for Vears of any Part of the Land, and the Leſſor had made Livery Fer po 
on that Part, it had been good to paſs that Part; but not if ſuch Leaſe had been at Will. 2 Rep. bro 125 
32. Betteſworth's Caſe 150, S. P. 

7. The Diſſeiſor made a Feoffment in Fee, and a Letter of Attorney to enter and take Poſſeſ- 
ſion of the Lands, and afterwards to make Livery Secundum formam Chartæ; adjudged, this was 
a good Feoffment, tho the Diſſeiſee was out of Poſſeſſion at that Time, becauſe the Power given 
to the Attorney was executory, and nothing paſſed till he had made Livery and Seiſin. 37 Eliz. 
| Brown verſus Terry. | 

8. Leaſe for Years, and afterwards the Leſſor bargained and fold the Lands to T. S. and his 
Heirs, which Deed being not enrolled, the Bargainor delivered Seiſin on the Lands ſecundum for- 
mam Charte indentat pradif#” ; the Queſtion was, whether this was a Feoftment, and adjudged 


' | that it was; tis plain that the Bargainor intended it ſhould be ſo by the Livery ; another Que- 


ſtion was, if the Leſſee had attorned to the Bargainee, whether the Reverſion would have paſſed; 
and it ſeemed that it would not, becauſe there were no Words int he Deed to paſs it as a Reverſion; 
and it was ſaid, where a Man hath a Reverſion, and he releaſes or confirms to another all his 
Right in the Lands, if he to whom the Releaſe was made had nothing in the Land, altho' an At- 
tornment is made, nothing operates by ſuch Deeds, altho* there are Words in them to enlarge an 
Eſtate, (viz.) habendum to them and their Heirs. 2 And. 68. Denton's Caſe. 

9. In Ejectment, the Caſe upon the Pleadings was, the Father being ſeiſed in Fee, did, in Con- 2 And. 
ſideration of the Marriage of his eldeſt Son, ſpeak theſe Words, Stand forth Euſtace, reſerving an 94 
Eſtate to my ſelf and my Wife, I do give thee my Lands, and to thy Heirs ; it was oÞjeGed, that 
a Man could not paſs a Freehold from himſelf to begin at a Day to come, and by it to make a par- 687. S. C. 
ticular Eſtate to himſelf at the ſame Time; tis true, it was adjudged, that theſe Words bein 
ſpoken on the Lands amounted to a Livery, and that the Son ſhould have a Fee-ſimple after the 
Death of his Father and Mother: But this Judgment was reverſed in the Exchequer- Chamber; Dyer 
firſt, becauſe no Uſe was raiſed by theſe Words, and it could not be a Feoffment, becauſe there 296. 96. 
are not proper Words for that Purpoſe, nor any Livery. Poph. 47. Callard verſus Callard. 

10. A Leaſe for Years may commence in futurd, becauſe it may be made without Livery, but 
a Leaſe for Life cannot, and a preſent Livery cannot be made upon a future Eſtate, therefore 
nothing paſſes by ſuch Livery ; but if there are two joint Leſſees for Years, Remainder to B. G. 
for Life, the Livery made to one in the Name of both, is good, becauſe they have an Intereſt in 
the Land before they enter, and ſuch Livery made to one is ſufficient to ſupport the Remainder to 
B. G. 5 Rep. 93. Barwick's Caſe. | | 

11. So where a Man makes a Feoffment in Fee, or a Leaſe for Life, and ſaid to the Feoffee, be- Moor 
ing on the Land, or in Sight of it, enter into that Land and enjoy the ſame, according to the Pur- 438. 
port of the Deed, this is a ood Livery ; but the Delivery of the Deed on the Land, without 22 ” 
ny farther Ceremony, or ſaying any Thing, doth not amount to a Livery. 6 Rep. 26. Sharp's 8 
Caſe. 

12. Tenant in Fee made a Feoftment, and delivered it on the Land in the Name of Seiſin; ad- 
judged, that this Delivery is good, and hath a double Operation at the ſame Time, (vz.) to 
make the Writing take Effect as a Deed, and to deliver Seiſin of the Land according to the Deed. 

9 Rep. 136. Thoroughgood's Caſe. | 

13. William Lord Dacres, the Father, made a Feoffment in Fee to his two Sons, upon Con- 
dition, that they ſhould make a Feoffment over to Tho. Dacres and one Middleton, with a Letter 
of Attorney; but before the Father had delivered the Deed to his Sons, they had delivered their 
Deed of Feoffment to Thomas Dacres and Middleton, with a Letter of Attorney to B. G. to make 
Livery ; afterwards the Father delivered his Deed, and then Livery was made by Virtue of the 
Letter of Attorney; adjudged, that the Livery was void, becauſe the Sons, at the Time they made 
the Feoffment, had nothing to paſs. 2 Bulſt. 302. Butler verſus Finch. 

14. Adjudged, that where a Man covenants to make a Feoffment of the Value of 50 J. to T. . 
and afterwards he makes a Feoffment to the Uſes in that Indenture generally, and doth not men- 
tion the 50 J. per Annum certainly: That in ſuch Caſe nothing paſſes but the very Land on which 
the Livery was made. 1 Roll. Rep. 187. Woodhouſe verſus Futter. 

I5. Feoffment was made, Habendum to the Feoffee and his Heirs, after the Death of the 
Feoftor, and Livery was made, yet adjudged a void Feoffment, becauſe an Eſtate of Freehold in 
Lands cannot begin at a Day to come; but where the Leſlor made a Leaſe to Three for their 

4 Lives, 
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846 Fines in Court. 


1 Mod. 


91. 
2 Lev. 


34. S. C. 


Lives, and granted the Reverſion, habendum to the Grantee for his Life, which ſaid Eſtate for 
Life ſhall begin after the Death of the Survivor of the ſaid three Leſſees for Life; this was ad- 
judged a good Eftate in Reverſion for Life. Underhay verſus Underbay. Hob. 171. | 

16. The Father having two Sons, did give to his youngeſt Son certain Lands, in Conſidera- 
tion of Marriage, habendum to him and his Heirs, after the Death of the Father, but no Livery 
was made; the Father died; it was inſiſted for the youngeſt Son, that the Lands did paſs by 
Way of Covenant to ftand ſeiſed; but adjudged, that they ſhould not, for by the Word Give, it 
ſhall be intended to paſs an Eſtate by Tranſmutation of Poſſeſſion, and that cannot be done with- 
out Livery; but if Livery had been made in this Caſe, it had been void, becauſe the Gift of 
the Land was to his Son and his Heirs, after the Father's Life, and an Eſtate of Freehold cannot 
begin at a Day to come, becauſe the Livery muſt enure on a preſent Eſtate. March 50. Pitfeild 
verſus Peirce. : | 

17. In a Special Verdict in Ejectment, the Caſe was, two Women were Jointenants in Fee, 
one of them made a Feoftment, with Livery within the View, (viz.) Go enter, and take Poſſeſ- 


„on; but before it was executed by an actual Entry, ſhe married the Feoffee; it was inſiſted, 


that this Feoftment was void, becauſe there was no Entry, and by the Marriage the Feoffee be- 
came ſeiſed in Right of his Wife, and now cannot by his own A&, work any Prejudice to her 
Right; but adjudged, that this Livery might be well executed after the Marriage, for he had not 
only an Authority to enter, but an Intereſt paſſeth by the Livery in View, and the Woman did 
all on her Part to be done. 1 Vent. 186. Parſons verſus Petus. 5 
18. In Ejectment, &c. it was held by Chief Baron Hale, and the Court, that where a Letter 
of Attorney is made to enter into any Part of the Lands in the Name of the Whole, and to 
make Livery, that the Attorney may enter into any Part accordingly, tho* in the Poſſeſſion of ſe- 
veral Tenants, and make Livery of the ſeveral Tenements ſeverally. Hardres 314. Freind vet-. 
ſus Drury. | 


Fieri Facias. See Execution, 
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. 
Fines in Court. 
(A) 
Of Fines ſet in Court, &c. 
5 Nformation againſt ſeveral, for a criminal Offence, and Judgment againſt them; the prin- 


cipal Offender was fined 500 J. and the reſt were fined ſeverally; adjudged, that Fines 
being aſſeſſed in Court upon a Judgment againſt the Offenders in an Information, can- 
not afterwards be mitigated ; this was for Aſſaulting a Sheriff in ſerving an Execution, 
ſo that the Party eſcaped. Cro. Car. 112. Sir James Wing feild's Caſe, See Default. (A) 4. S. C. 
2. The Defendant was indicted for Striking with a Weapon in the Church-yard ; and this In- 
dictment being removed into B. R. he prayed to ſubmit to pay a ſmall Eine; tis true, this may 
be done in Treſpaſſes; but in this Caſe it cannot, becauſe the Statute infſicts another Puniſhment, 
upon Conviction, for this Offence, and that is to loſe his Ears, therefore B. R. cannot prevent the 
Conviction. Palm. 344. Potter's Caſe. 55 
3. Some Peers were committed to the Tower for High Treaſon, and one Bedlow being a Wit- 
neſs againſt them, Nath. Redding, who was a Barriſter at Law, was convicted for perſuading 
Bedlow not to proſecute them, and fined 1000 J. and was fer in the Pillory; and on June 18, 
1680. he came to the Bar, with an Information ready drawn, againſt Juſtice Dolben and Jones, 
before whom he had been tried for this Miſdemeanor, and demanded, that it might be received 
by Mr. Aſtrey, Clerk of the Crown, and filed, and accuſed thoſe two Judges with Oppreſſion; 
the Court ordered the Words to be recorded, and then fined him 500 J. and to lie in Priſon till 
he paid it; but on the laſt Day of the Term, he petitioned, that his Fine might be ſpared, and 
the Court ordered both Fine and Impriſonment to be remitted, and took a Recognizance for his 
Good Behaviour; in this Caſe one Marßball's Caſe was cited, he being fined 1500 l. and in the 
ſame Term the Fine was mitigated to 500 l. tho! *tis ſaid in Sir James Wing feild's Caſe. Cro. Car. 
251. that a Fine aſſeſſed in Court, upon a Conviction in an Information, cannot afterwards be 
qualified or mitigated ; but that muſt be underſtood, that it cannot be done in another Term, for 
in the ſame Term the Court hath that Power. Raym. 376. Redding's Caſe. 
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Fines in Court. 847. 


4. Upon a Certiorari to return all Orders made by the Seffions in Middleſex, concerning the 
Sheriffs of Middleſex, it was returned, that at ſuch a Seffions, it was ordered, that the She- 
riffs ſhould attend in Perſon on ſuch a Day, that Oath was made, that they were ſerved with 
the Order, but did not attend, and thereupon they were fined 100. which was eſtreated in- 
to the Exchequer, upon a Mandate of the Chief Baron; and upon a Motion to File the Re- 
turn, it was denied, becauſe the Fine being eſtreated, the Order was Executed in Part, and now 
the Matter is properly determinable in that Court, T. Jones 169. The Sheriff of London and 
Middleſex's Cale. 8 9 

5. Debt againſt the Defendant, for a Fine of 60 J. wherein the Plaintiff declared, that the De- 
ſendant was choſen Bailiff of the Corporation of, &c. for a Year, according to their Charter, 
which gives them Power to fine ſuch as refuſe to accept the Office ; that the Defendant refuſed 
to qualify himſelf, by taking the Oath according to Stat. 13 Car. 2. and that by his Refuſal the 


Office was void; that the Bailiff uſually ſpends in his Office 60 J. and that the Defendant for his 


Refuſal was fined 60 /. there was a, Verdict and Judgment for the Plaintiff, and now upon a 
Writ of Error brought, the Error aſſigned was, that the Corporation-AFF 13 Car. 2, doth not en- 
able them to fine, for it only makes the Office void, if the Perſon choſen doth not take the 
Oath, and ſubſcribe the Declaration therein required ; but adjudged, that the Refuſal to take 
the Oath is in Effect a Refuſal to accept the Office, and a Refuſal to accept, Cc, is within their 
Charter to fine. 3 Lev: 116. Starr verſus Mayor of Exceſter, Cc. Wu, | 

6. It being a Queſtion, whether a Fine might be ſet on a Perſon who was abſent; it was 
held, that it might, but that nothing can be offered in Mitigation, unleſs the Party is preſent ; 
in this Caſe the Defendant was found guilty, for ſtriking another Gentleman at the Election of a 
Burgeſs for Cirenceſter, and was fined 500 Marks; tho Hale ſaid they were diſcouraged from 
ſetting Fines, becauſe by a late Statute they are to be eſtreated into the Exchequer, and are farm- 
ed by Patentees. 1 Vent. 209. Howe's Caſe, 

7. The Defendant was fined 1000 /. for drinking a Health to the pious Memory of Stephen 


Colledge, who was executed at Oxford for High Treaſon, and to ſtand in the Pillory, and co find 
Sureties for his Good Behaviour. 3 Mod. 5 2. Anonymus. 36 Car. 2. 


8. Since the Statute 5 & 6 Will. 3. there can be no Capiatur pro fine entered in Treſpaſs, E- 5 Mod, 
jectment, Aſſault and Battery, but inſtead thereof the Plaintiff is to have 6s. 8 d. in Coſts, al- 385. 


lowed to him, and taken by the Officer upon Signing the Judgment, to pay ſo much to the King 
for the Fine, and the Judgment is entered without taking any Notice of the Fine ; but in C. B. 
they enter the Judgment nihil de fine quia: remittitur per Statut. 1 Salk. 54. Linſey verſus Clerke, 
See 3 Lev. 4ol. = 


9. The Defendant being indicted for an Aſſault, confeſſed it, and ſubmitted to a ſmall Fine ; 


adjudged, that in ſuch Caſe he may produce Afidavits to prove on the Proſecutor, that it was 


ſon Aſſault, and this in Mitigation of the Fine before tis ſet, becauſe the Entry upon Confeſ- 
ſion is only Non vult contendere cum Domino Rege ſed ponit ſe in Gratiam Curie; but this can- 
not be done where he is found guilty ; and the Defendant, tho* abſent, may ſubmit to a Fine, if 
the Clerk in Court will undertake to pay it; but not where he is to have Corporal Puniſhment, 


for there Judgment cannot be given, unleſs he is preſent. 1 Salk. 55. The Queen verſus Tem- 
pleman. 


Fines 
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Fines levied. 


| Of the Writ of Covenant, Dedimus, | Where the Pleading a Fine ſhall be good, 
King's Silver, and of the Concord. (A) | where not. (E) me 
By Tenant in Tail, where they Bar | Of Eines ſar canceſſu. (F). 
[| the Eſtate-Tail, where not. (A) Of Fines Sur Cogniſance de droit, what 
| Of Nonclaim, and of Entry within five | es by them, what not, and of 

Years after the Fine levied. (B) *ines of Lands in two Vills, (G) 

Where reverſed for Error, and for what | Of Fines Sur Grant and Render. (H 
Errors, and for what not. (C) Of the Uſes of a Fine, where well li- 

Where Levying a Fine makes a Forfei- | mited, where not. (I) | 

ture, and where not, and where the | Fines levied by Husband and Wife. 

: 55 for ſuch Forfeiture is good. (K) » 
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ohn 
Br own's and not by the Statute 4 H. 7. becauſe if the Party had been living, he might have it with or 
_ without Proclamations, but being dead, no Election can be made. Mich. 8 Eliz. Dyer 254. 
Compton's Caſe, NT | * * | 
| 2. A Fine was taken by Dedimus, in Hillary Vacation of Carrill and his Wife, of the Lands 
1 of the Wife, who was then about the Age of nineteen; Years ; the Writ of Covenant was dated 
124. bin January, returnable Craſtino pur, and the Dedimus was dated three Days after, and the Queen's 
Warn- Silver was entered in Eaſter-Term, four Days before the Death of the Wife, (viz.) Die vene- 
come v. ris in ſeptimana Paſche ; but the Fine was not engroſſed uſque diem Mercurii prox. whereup- 
Carrell. on the Heir of the Wife moved, that the Fine might not be recorded; but adjudged, that 
becauſe the Caption was well taken by the Dedimus, and the Queen's Silver entered, tho' the 
Wife died before the Fine was engro ed, yet it was a good Fine, and ſhould bar her Heir. Hill. 
5 Eliz. Dyer 220. Carrel's Cale. 3 Mod. 140. S. P. 2 Vent. 47. S. C. Ball verſus Cock. 

3. The Writ of Covenant was Teſte 24 April, returnable Ouinden Paſch. which was in Truth 
the 15th of April, and fo the Return was nine Days before the Teſte, but this being a Common 
Aſſurance between, and by the Conſent of the Parties, ſhall be amended, but not in other Writs. 

Co. Ent. 5 Rep. 45. Gage's Caſe. Moor 571. S. C. contra. that tis not amendable. See Amendment. (K) 
250. P. rot amendable. | 

4. Where the Sheriff is one of the Deforceants, the Writ muſt be directed to the Coroner ; 
otherwiſe *tis not good. Smithier verſus Done, 1 Cro. 300. 

5. The Fine was, Hac eſt finalis concordia faf#, & c. a Die Sancti Michaelis in tres ſeptima- 
nas Anno 10 Willielmi tertii coram Thoma Trevor, &c. & poſtea in Craſtino Sanctæ Trin Anno 
primo Annæ conceſs* & recordat coram Juſtitiariis ejuſdem, &c. the Queſtion was, of which Term 

| this ſhould be a compleat Fine; adjudged, it ſhould be of that Term in which the Concord was 

made, and of which the Writ of Covenant was returnable ; for the Concord is the compleat 

C Rep. _ but the conceſs. recordat. is only Leave to enrol it. x Salk. 341. Loyd verſus Lord Say and 
68. Seal. | 


Wl (A) 

| 
4 Of Writ of Covenant, and Dedimus, and King's Silver, and of the 
"il Concoꝛd. | 
4A I. Fine was taken by Dedimus, but it was not mentioned in what County the Lands 
= * 4 Leon. did lie; the King's Silver was entered, but the Fine remained at the Chirogra- 
| 96. Sir her's Office, not yet engroſſed, and the Conuſor died; it was held to be a good 
i 5 Fine, by Virtue of the Dedimus, and might be engroſſed as a Fine at Common Law, 
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Fines. 


(A) 
By Tenant in Tail, where they Bar the Eſtate, where not. See 


Recoveries, 


I. Enant in Tail levied a Fine, and five Years paſſed, and then he died; it was objected, 
| T that the Iſſue in Tail ſhall not be reputed Privy, becauſe he pleads per formam dont, 
and then his Right is ſaved by the ſecond Saving in the Statute ; but adjudged, that tho he is 
the firſt to whom the Right deſcends after the 1 the Fine, yet becauſe he ſuffered five 
Years to paſs without any Claim, he ſhall be barred. 19 H. 8. Dyer 3. | 

2. Tenant for Life, Remainder in Tail to B. G. when he ſhould come to the Ape of twenty- 
five Years ; the Tenant in Tail levied a Fine in the Life-Time of the Tenant for Life, and be- 
fore he was twenty-five Years old, and this was to the Uſe of R. W. adjudged, that tho' the 
Tenant in Tail had nothing in the Lands till he was twenty-five Years of Age, yet this Fine bad 
extinguiſhed his Right, and barred the Eſtate-Tail. 2 Leon. 36. Bellamy's Caſe. Goldſ. 107: John- 
ſon verſus Carliſle, S. P. | 

3. A Woman Tenant in Tail within the Statute 11 H. 7. acknowledged a Fine Sur 
cogniſance de droit come ceo, and by the ſame Fine rendered the Land to the Cogniſee for 100 
Years; it was adjudged, this was a Diſcontinuance, and within the Penalty of the Statute, which 
is, Cc. for by ſuch Practiſe the Meaning of the Law might be 
defeated ; for if the Render of 100 Years ſhond be good, it might be ſo for 1000 Years, which 
you be as Prejudicial to him in the Reverſion as a Diſcontinuance. - 2 Leon. 168. Barker ver- 
ſus Tailor. 

4. Husband and Wife were Tenants in Tail, and they had Iſſue two Sons; the Husband died, 
and his Widow married again, then ſhe and her Husband in Conſideration of Money paid, did 
bargain and ſell the Lands to her eldeſt Son, but no Livery was made ; afterwards the eldeſt Son, 
in the Life-time of his Mother, who was the ſurviving Tenant in Tail, by Bargain and Sale, and 
Fine, conveyed the Lands to B. S. and his Heirs, for a valuable Conſideration in Money paid; 
and then the ſaid eldeſt Son died without Iſſue, his Mother ſtill living; adjudged upon a Writ of 
Error brought to reverſe this Fine in the Exchequer-Chamber, that it did not bar the ſecond Bro- 
ther; for tho” the elder Brother was inheritable to the Eſtate-Tail, and if he had ſurvived his 
Morher, who was Tenant in Tail, his Fine would have barred his Brother; yet becauſe he was 
never ſeiſed by Force of the Tail, by Reaſon of his Death in the Life-time of his Mother, his 
younger Brother ſhall never mention him in a Formedon in Deſcender, and by Conſequence his 
Fine ſhall be no Bar. Cro. Eliz. 314. Bradſtock verſus Scovell. 

5. Tenant in Tail, Remainder in Tail; the Tenant in Tail in Poſſeſſion made a Leaſe for 
three Lives, warranted by the Statute 32 H. 8 and afterwards died without Iſſue, he in Remain- 
der in Tail, before he was in Poſſeſſion of the Land, levied a Fine thereof, with Prodamations; 
adjudged a good Bar to the Eſtate-Tail, becauſe by the Death of the Tenant in Tail, without 
Iſſue, the Freehold and Inheritance was immediately veſted in him in the Remainder. 20 Eliz. 
1 Leon. 268. | 8 

6. Tenant in Tail bargained and ſold his Lands in Fee, the Bargainee levied a Fine with Pro- 
clamations, and five Years paſſed in the Liſe- time of the Bargainee ; adjudged, that the Iſſue 
in Tail is not barred by this Fine, but that he ſhall have a new five Years to make his Claim 
after the Death of the Tenant in Tail, for he is within the Saving of the Statute. Cro. Eliz. 
897. Penniſtone verſus Liſter. 

7. The Father being ſeiſed in Fee, had Iſſue two Sons, the eldeſt Son had likewiſe Iſſue two 
Sons by ſeveral Venters; the Father made a Feoffment in Fee to the Uſe of himſelf for Life, Re- 
mainder to the Uſe of his eldeſt Grandſon ia Tail, Remainder to the Uſe of his eldeſt Sn iu 
Tail, Remainder to the Uſe of the Right Heirs of the Father, who died; then his eldeſt Son 
died, and the Grandſon, who was Tenant in Tail, levied a Fine, and declared the Uſes to 
himſelf in Tail, Remainder to the Uſe of his Uncle, who was the younger Brother of his Fa- 
ther, in Fee, and died without Ifſue ; adjudged, that by this Fine he had barred his half Bro- 
ther by Virtue of the Statutes 4 H. 7. and 32 H. 8. Mich. 7 Eliz. 1 Leon. 3. Stamford's 
Caſe. 

8. Lands were given to the Grandfather and his Wife, in Special Tail; the Grandfather died, 
the Father diſſeiſed the Grandmother, and levied a Fine in her Life-time, with Proclamations, 
then ſhe died, and the Father afterwards died; adjudged, that the Son was barred by this Fine, 
and yet the Father at the Time when he levied it, had only a Poſſibility to inherit the Eſtate- 
Tail. 1 Rep. in Archer's Caſe. | | | 

9. the Cognilor being ſeiſed in Fee, levied a Fine of Lands to two, and to the Heirs of one 
of them, who granted and rendered the ſame Lands to the Cogniſor, and his Wife, (who was 
no Party to the Writ) and to the Heirs of the Body of the Cogniſor, who ſuffersd a Recovery, with 
Vouchers, in the Life-time of his Wife, and afterwards died ; the Wife died, he in the Remain- 
der brought a Sci. fa. to have Execution of it; adjudged, that the Grant and Render to the 
Wife was not void, but only voidable, becauſe ſhe was no Party to the Writ, and that this Re- 
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850 Fines. 
covery againſt the Husband alone, did not bar the Remainder. 27 Eliz. Owen verſus Morgan. 
vouched in Mary of Winton's Caſe. 3 Rep. 6. | | 
10. Adjudged, that where a Tenant in Tail levies a Fine, and dies before all the Proclama- 
tions are made, tho' the Right of the, Eſtate- Tail deſcends upon the Iſſue per formam doni, im- 
mediately upon the Death of the Anceſtor, yet, if Proclamations are made afterwards, ſuch 
Right ſhall be barred by the Fine by the . Statutes 4 H. 7. and 32 H. 8. which is exp:anatory of 
the Statute 4 H. 7. for tis provided by that Act, that Every Fine after the Engroſſing of it, and 
Proclamations had and Now. ſhall be a final End, and conclude as well Privies as Strangers, 
and it cannot be denied, but that the Iſſue in Tail is Privy, for he claims as Heir by Deſcent ; 
and if it ſhould be objected, that by the Equity of the Statutes the Iſſue in Tail might claim 
where his Anceſtor dies before Proclamations are made, for: otherwiſe that Solemnity would be to 
little Purpoſe ; the Anſwer is, that by the Statute 4 H. 2. every one had Liberty to levy a 
Fine according to the ſaid Act, either with Proclamations, or without, as at Common, Law; 
and therefore the Act 32 H. 8. appoints, that Proclamations ſhall be made according to the Sta- 
tute 4 H. 7. not to enable the Iſſue in Tail to claim where his Anceſtor dies before they are 
made, for that would be againſt the expreſs Intention of the Act it felf ; but it was to diſtin- 
guiſh ſuch a Fine from a Fine at Common Law, where Proclamations were not requiſite ; and it 
would be very inconvenient, if when ſuch Fine is levied, either for ſome valuable Conſideration 
in Money, or for the Advancement of his Family, or for Payment of his Debts, and the Cog- 
niſor ſhall die before all the Proclamations paſs, that all ſhould be avoided by the Claim of 
the Heir. 3 Rep. 84. Reſol. on Statute of Fines. 1 Rep. Shelley's Caſe. 97. S. P. 
2 Roll. 11. Husband and Wife were Tenants in Tail, Remainder to the Husband in Fee ; he died, 
Rep. 490, ahd after his Death the Wife, who was now the ſurviving Tenant in Tail, and the Son and 
498. Heir of the Husband levied a Fine, &c. to the Uſe of him and his Heirs, and afterwards ſhe 
223 made a Leaſe of the Lands for twenty-one Years, and died; the Son deviſed the ſaid Lands to 
6. | G. L. and died, and the Queſtion being, whether this Leaſe ſhall be good againſt the Deviſee; 
Cudmore it was adjudged, that the Iſſue in Tail himſelf was barred by this Fine to avoid the Leaſe, 
v. Betti- and that tho the Eſtate-Tail was barred, yet tis not quite extinguiſhed, but ſhall have a Being to 
ſon. ſupport the Leaſe, ſo long as any of the Iſſue in Tail are living. Bridgm. 28. Crocker verſus Kel- 
Ses pl. 18. f. 2 Cro. 688, S. C. See PI. 13. S. P. 
12. Feoffment in Fee to the Uſe of himſelf and his Wife, and to the Heirs Males of their two 
Bodies, Remainder to the Husband and his Heirs; they had Iſſue a Son and Daughter, and then 
the Husband died, the Son levied a Fine to the Uſe of himſelf in Fee, and died without Iflue ; 
adjudged, that this was no Bar to his Siſter, becauſe he had only a Poſſibility to inherit the Tail, 
which was wholly in his Mother after the Death of his Father; and ſhe ſurviving both her Husband 
and Son, the Land fo entailed ſhall deſcend to her Daughter immediately upon her Death. Hob. 
332. Mackwilliam's Caſe. | | 
Hob. 324. 13. Tenant in Tail, Remainder to the King, levied a Fine with Proclamations ; adjudged, that 
Palm. this Fine ſhall bind his Iſſue notwithſtanding the Saving in the Statute 32 H. 8. which ſpeaks of 
_ a Reverfion, and not of a Remainder, and here there was no Reverſion in the King; tis true, 
þ * in the Statute 34 H. 8. cap. 20. there is a Proviſo, that no Act done by the Tenant in Tail ſhall 
 * © prejudice his Iſſue ; but that muſt be intended where the King is the Dozor, as it appears by the 
Preamble of that Statute. Moor 115. Fackſon verſus Darcy. 
— 14. Formedon in Deſcender by the Iſſue in Tail for a Moiety of Lands in Northmoulton in 
165. Com. Devon. in which the Demandant counted upon a Gift in Tail made to one of his An- 
Godb. ceſtors in the Reign of Ed. 1. the Tenant Bampfield pleaded in Bar, that the Great-Grandfather 
138. of the Demandant Anno 30 H. 8 levied a Fine of the Lands to the Uſe of himſelf for one 
1 Leon. Month, Remainder to the Uſe of his Wife for Life, Remainder to the Uſe of the Cogniſor and 
* his Heirs ; that the Wife was dead, and that the Cogniſor being thus ſeiſed in Fee, made a 
Feoff nent of the Lands in Fee, under whom the Tenant now claims, and demands Judgment, 
if the Plaintiff ſhould claim by the Entail againſt the Fine of his Anceſtor ; the Demandant re- 
plied, that at the Time of the Levying the Fine, his Anceſtor was ſeiſed but of a Moiety, and 
avers, that the Bampfields was ſeiſed of the other Moiety, and then ſets forth how they became 
Jointenants at that Time, and always afterwards, and fo partes finis nihil habuerunt ; and upon 
Demurrer to this Replication, the Queſtion in Law was, whether the Iſſue in Tail might thus 
aver againſt the Fine of his Anceſtor, that partes finis nihil habuerunt ; and adjudged, that he 
could not; *tis plain, that the Iſſue could have no ſuch Averment at Common Law, for being 
the lineal Heir to the Tail, he is Privy to him who levied the Fine, and is barred as the Party 
himſelf was, until the Statute of Weſim. 2. which gave him the Formedon to recontinue the E- 
ſtate-Tail, by which Statute he might avoid the Fine, in Reſpe& to the Tail, until the Statute 
4 H. 7. was made, by which tis enacted, that both Parties and Privies ſhall be bound by a Fine 
and Nonclaim ; now ever ſince the making that Statute it hath been held, that the Iſſue in Tail 
is bound as Privy; and tho' by that Statute there is a Saving of the Averment, that partes finis 
nihil habuerunt, yet that extends only to Strangers, and not to thoſe who are either Parties or 
Privies to the Fine; but even between theſe two Statutes, there was another made, which ex- 
plains this Matter, (viz.) the Statute 32 H. 8. by which 'tis enacted, that no Man ſhall demand 
any Lands againſt the Fine of his Anceſtor; which Words are peremptory againſt the Iſſue in 
Tail, and bar him from any Plea to avoid the Fine, whether partes fais had any Thing or 
3 not. 
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not. Moor 250. Zouch verſus Bampfeild. Poſtea Replication. (B) 3. S C. 3 Rep. 88, cited in 
the Reſolution on the Statute of Fines. 

15. Grandfather, Father, and Son; the Grandfather being Tenant in Tail, made a Feoftment 
in Fee to V. R. rendring Rent to him and his Heirs, and died; the Father accepted the Rent; 
then M R. who was the Feoffee, levied a Fine with Proclamations, and the five Years paſſed 
without any Claim; then the Father died, and the Son brought a Formedon; the Queſtion was, 
whether the Father had extinguiſhed his Right to the Eſtate-tail by the Acceptance of the Rent, 
for if ſo, then when the Fine was levied he had no Manner of Right; and if he had no Right at 
that Time; then the Son ſhall be barred by the Fine, and the five Years incurred in the Life-time 
of his Father, becauſe if the Father had no Right, then the Son was the firſt to whom the Right 
came after the Levying the Fine, and he ſhould have made his Claim within the five Years after it 
was levied z but adjudged, that he was not barred, becauſe by the Acceptance of the Rent the 
Father had not extinguiſhed his Right and Intereſt in the Eftate-tail, but only by Way of Eſtop- 
pel. Moor 301. Hulme verſus Ice. | 

16. The Caſe upon the Pleadings in Replevin and Avowry was thus: The Husband made a 
Feoffment to the Uſe of himſelf and his Wife, for their Lives, and afterwards to the Uſe of B. their 
eldeſt Son, and after his Deceaſe to the Uſe of him who ſhould be his eldeſt Son at the Time of his 
Death, in Tail, Remainder to C. in Tail, Remainder over in Fee; the Husband died, the Wife 
made a Leaſe for Years to B. who afterwards made a Feoftment to . R. and then the Wife died, 
and C. levied a Fine, &c. to V. R. the Feoftee; then B. died, having Iſſue a Son, who enter- 
ed; „* that the Feoffment made by B. and the Fine levied by C. had prevented the future 
Uſe to ariſe in the Son of B. and this upon the Authority of Dillon and Freync's Caſe. Moor 545, 
Bolls verſus Smith, | 

17. Tenant in Tail Male, Reverſion to I. R. his Brother, made a Leaſe for three Lives, war- 
ranted by the Statute 32 H. 8. and afterwards levied a Fine of the ſame Lands to one Taylor, 
with Warranty againſt all Perſons, and died, leaving Iſſue only a Daughter; then the Brother 
died without Iſſue, the ſaid Daughter being his Niece and Heir at Law; the Leaſe for Lives ex- 
pired, and then Taylor the Cogniſee of the Fine entered ; the Queſtion was, whether the War- 
ranty in the Fine ſhould make a Diſcontinuance in Fee, and be a Bar to the Daughter, or whe- 
ther it was determined by the Death of her Father ; adjudged, that it was a Bar to the Daughter, 
for when her Father made an Eſtate for Lives, with Warranty likewiſe againſt all Perſons, he 
gained a new Fee ; and then when by the Fine he granted the Reverſion with Warranty, that 
being annexed to the Fee, binds him or her who hath any Right; for the Reverſion being deveſt- 
ed and diſplaced, the Fine and Warranty enures thereon ; and tho” it did not deſcend upon the 
Brother oh had the Right of Reverſion upon the Tenant in Tail's Dying without Iſſue Male, 
yet upon the Death of his Brother, it deſcended upon his Niece, who was the Daughter of the 
Tenant in Tail, and ſhe is barred; for when her Uncle, who had a Right at the Time of the 
Death of the Tenant in Tail, and did not proſecute that Right by a Formedon in Reverter, but 

ſuftered five Years to paſs after the Fine levied, and without any Entry or Claim, *tis a Bar, and 
he ſhall not bave the Advantage of Entring, after the Expiration of the Eſtate for three Lives, 
becauſe he had no other Title upon their Death than before, for his Title was by the Death of 
the Tenant in Tail, without Iſſue Male; and then he ſhould have brought his Formedon. Hill. 
20 Car. Cro. Car. 156. Salvin, or Saule verſus Clerke. 

The Lord Chief Juſtice Vaughan tells us, this Caſe is wrong reported; for it was, that the 
Warranty did bind the Daughter, becauſe the Reverſion was diſcontinued by the Leaſe for Lives, 
and a new Fee gained thereby, and ſo the Reverſion was diſplaced, and the Warranty was annex- 
ed to that Fee, and paſſed away by the Fine and Warranty, which could not be; for the Leaſe 
was warranted by the Statute 32 H. 8. and then it could be no Diſcontinuance, nor no new Fee 
of a Reverſion gained, and ſo is Cre. Eliz. 602. Keen verſus Cope. 

18. The Caſe was, Tenant in Tail had Iſſue a Son and Daughter; the Son levied a Fine in 
the Life-time of his Father, who was Tenant in Tail, and this was to confirm a Leaſe by him 
made, &c. and then he died without Iſſue, living his Father; the Queſtion was, whether his 
Siſter was barred by this * Fine, and adjudged that ſhe was not; and this depends upon the Ex- 
poſition of the Word Privy, in the Statute 4 H. 7. and the Words Heirs in Tail, in the Statute 


32 H. 8. Now there are three Sorts of Privies, one is Privy in Blood and not in Eftate; another *? 


is privy in Eſtate, but not as Heir at Common Law; and the Third is Privy both in Blood and 
Eftate; ſo there are three Sorts of Heirs as there are three Sorts of Privies ; but the firſt of theſe 
Privies and Heirs is not within either of theſe Statutes; as for Inſtance, if Lands are given to TL 
the Son, and his Father levies a Fine, he is neither Heir or Privy within either of theſe Statutes ; 
but he who claims as Heir at Common Law, or an Eſtate per formam Doni, to or from that Per- 
ſon who levied the Fine, he is both Privy and Heir within theſe Statutes: But in this Caſe the 
Siſter cannot claim as Heir to her Brother who levied the Fine, becauſe he died in the Life-time 
of his Father, and bad no Right, but only a Reverſion whilſt living ; *tis true, the Siſter is Heir, 
but not Heir to his Eſtate ; and if ſo, then ſhe muſt derive a Title from the Father ; and if ſhe is 
not in the Letter, ſhe is not within the Intention of the Statute; for by that it was intended to 
bar the Iſſue in Tail, who claimed the Eſtate-tail as Heir to him who levied the Fine; for if any 
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a, Fine, this would. bar the Eldeſt, which no Body will maintain. IL,. Jones 3 1. Godfrey, verſus 
ade. . Lots 


0 SIO „ eli fr) 00118113 - 
.39, 19. The Husband being ſeiſed in Fee, covenanted to ſtand ſeiſed to the, Uſe of (himſelf for Life, 


then to the Uſe of, his Ne for Life, Remainder to the Heirs Males.which he ſbould beget en ber, 
Remainder over; he had Iſſue only a Daughter; the Husband and Wife afterwards levjed a Fine 
to the Uſe of the Daughter, with Warranty, and both died, and the Warranty deſcended upon him 
in Remainder, who made a Leaſe to the Plaintiff in the Action; adjudged, that the Eſtate- tall 
was not executed in the Husband and Wife, for if it had, then this Fine had been a Diſcontinuance, 
which it was not. becauſe there was an intermediate Eſtate for Life to the Wife, which remained 
as a ſeparate and diſtin& Eſtate from the Inheritance; but if it had been an intermediate Eſtate 
for Tears, there the Freehold and; Inheritance had been united in the Husband mu & ſemel. 
Sid. 83. Stephens verſus Brittridge. Perkyas, ſect. 336. S. P. in the Cale of King and Edwards, the 
Husband and Wiſe were jointly ſeiſed to them and the Heirs of the Body of the Husband, ſo that 
the Eſtate tail was executed in him. | R (05.003 | 
20. Husband and Wife, Tenants in Tail, Remainder to the Heirs, of the Husband; they had 
Iſſue two Daughters, which Daughters levied a Fine to V. R. then the Husband died, and the 
Widow, who was the ſurviving Tenant in Tail, made a Leaſe. of the Lands for 100 Yeazs to T. F. 
and died, under which Leaſe the Plaintiff in Ejectment claimed; and the Queſtion was, whether 
this Leaſe was good againſt the Cogniſee of the Fine, and adjudged, that it was, ſo long as any 
of the Iſſue in Tail were living; for the Widow might have diſpoſed of the whole Eſtate if ſhe 
would, ſbe being Tenant in Tail in Poſſeſſion. Sid. 62. Cudmore verſus Bettiſon. See | Antea 
pl. 12, and 13. S. P. | «2s | : En | 
21. In Ejectment, the Caſe upon the Evidence was, Tenant in Tail covenanted to ſtand ſeiſed 
to the Uſe of bimſelf for ninety-nine Tears, if he fo long lived, Remainder to his firſt Son in Tail, 
Remainder over, then he levied a Fine to T. S. and whether this Eine ſhall corroborate the Re- 
mainder, or enure to the Uſe of the Cogniſee, was the Queſtion : Hale Ch. Juſt. held the firſt, be- 
cauſe the Tenant in Tail did not limit to himſelf an Eſtate for Life, but for Tears, and therefore 
not like Blithman's Caſe. 3 Cro. 279. nor Bedding feild's Caſe 895, where the firſt Eſtate was li- 
mited for Life ; but here, it being for Years, the Remainder may ariſe to the Son out of the Re- 
ſidue of the Eſtate the Covenantor had to diſpoſe in his Life-time, and if ſo, tis executed in the 
Son, and corroborated by the Fine, like Wingfeild and Duucomb's Caſe. 2 Lev. 84. Whaley ver- 
ſus Greenfeild. SC N I 
22. Tenant in Tail of a Rent iſſuing out of Lands, of which T. S. was ſeiſed in Fee, levied a 
Fine of the ſaid Rent come ceo, &c. and the Queſtion was, whether his Iſſue was bound by this 
Fine; it was argued, that they were not, becauſe the Land was not entailed, but only the Rent; 
and that if Tenant in Tail of Lands grant a Rent out of them by Fine, this ſhall not bind the 
Iſſue, which is very true: Sed per Curiam, the Statutes-4 H. 7, and 32 H. 8. give a Tenant in 
Tail as large and ample Power to bar their Iſſues by Fine, as Tenant in Fee had; therefore where 
Tenant in Tail of an Office levies a Fine of Lands which belong to ſuch Office, this will bind his 
Iſſue, and yet it was not the Land, but the Office which is entailed, 2 Roll. Rep. 500. Foliott ver- 
ſus Sanders. | 


| 2 (B) 
Of Nonclaim and Entry within five Pears, where good, where not. 


I; Enant in Tail levied a Fine after the Statute 4 H. 7. with Proclamations, and five: Years 
incurred in his Life-time, and then he died; adjudged, that it ſhall bar the Iſſue in Tail. 
19 H. 8. Dyer 3. | | 
2. Husband and Wife levied a Fine with Proclamations, of the Lands of the Wife; the Huſ- 
band died, and five Years paſled after his Death, without Action or Entry ; adjudged, that the 
Wife and her Heirs are barred. Dyer 72. | 12 
3. In Ejectione frmæ it was held, that where a Fine was levied with Proclamations, and a 
7, Friend of him who had a Right to the Land entered to his Uſe, but without his Appointment, 
in Order to avoid the Fine before the five Years paſſed, and the Conuſee re-entered, and then 
the five. Years paſſed, that this Entry ſhould not avoid the Fine, unleſs he who had the Right a- 
| greed to the Entry, but his Agreement to it afterwards will not do. Cro. Eliz. 561. Lord Audley 
verſus Pollard. Popham 108. S. C. reported by the Name of Pollard verſus Lutterell. 8 
4. The Husband made a Conveyance of his Land by Fine, and afterwards died; if the Widow 
make her Claim within five Years after his Death, ſhe ſhall have her Dower, tho? five Years had 
incurred in the Life-time of her Husband, after he levied the Fine; but if ſhe doth not within 
five ears after his Death, being ſole, and of full Age, &c. and not under any Incapacity, as 


mentioned in the Statute 4 NH * ſhe ſhall loſe her Dower. Goldesborough 148. Moor 53. S. P. 
ed 


F. The Conuſor being poſſeſſed of ſeveral Lands under ſeveral Titles, (viz.) ſome for Years, of 
others by Copy of Court-Roll, and of ſome in Fee, made a Leaſe of the Whole to B. G. for Life, 


ang then levied a Fine of ſo many Acres to him as amounted to the whole Land, and continued in 
Poſſeſſion, and paid the Rent to the Lord, till the five Years paſſed ; - adjudged; that the Lord 
„ WE. | ſhould 
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mould not be barred of the Copyhold by this Fine, becauſe he could not poſſibly have Notice of 

the Covin. 3 Rep. 77. Farmer's Caſe. ES 200-8 443 e, 
© 6; Where Leſſee for Life in Poſleſſion, levieth a Fine come ceo, if the Leſſor doth not enter 
within five Years afterwards, he ſhall be barred, by the Opinion of the Chief Juſtice and another 
Judge; but Windham was of a contrary Opinion, for he hath Liberty to enter within five Years, 
or may ſtay till the Death of the Leſſee for Life, 1 Leon. 46. Braybrook's Cale. 

7. There was a Leaſe made to commence after the Determination of another Leaſe then in 
Being; the firſt Leaſe ended, the ſecond Leſſee did not enter, but he in Reverſion entered and 
made a Feoftment, and levied a Fine, and the five Years paſſed without Entry or Claim; adjudg- 
ed, that the ſecond Leſſee was barred of his Term by the Statute 4 H. 7. of Fines, becauſe the 
Words of the Statute are general, and extend to all Eſtates, and the Saving is of Claims and In- 
rereſts, &c. and he who hath a Term for Tears, hath an Intereſt, and ſuch an Intereſt which may 
be barred by a Fine, and fo are the Intereſts. of Tenants by Statute-Merchant, Elegit, Guardians 
and Executors ; and tho“ he who hath only a Right to an Inheritance cannot levy a Fine, yet if 
the Tenant of the Land levieth a Fine, he ſhall be bound by it. 5 Rep. 123. Saffyn's Caſe. Po- 
ſtea Releaſe. (B) 12. S. C. 8 | | 
8. Adjudged, that where a Diſſeiſor levieth a Fine, and the Diſſefſee, to preſerve his Right, en- 
tereth his Claim in the Record of the Foot of the Fine, this is not ſuch a Claim as will avoid the 
Statute 4 H. 7. of Fines, Mich. 29 Eliz. 2 Leon. 53. Brafier's Caſe. | 

9. A Leaſe was made, Anno 20 H. 8. for eighty Years; the Leſſee died Inteſtate, and Anno 
4 Mar. a Fine was levied of theſe Lands, with Proclamations, and the Cogniſee enjoyed the + 
ſame till the 37th of Elix and then V. R. took out Adminiſtration to the Goods, &c. of the 

Leſſee ; two Judges held, that % Right of a Term for Tears is not within the Statute of 4 H. 7. 
of Fines, but a Right of Freehold, and therefore this Leaſe ſhall not be bound by that Statute, 
and by Conſequence, that the Entry of the Adminiſtrator was lawful; but Anderſon Ch. Juſt. 
was of a contrary Opinion, (viz.) that the Statute did extend to'a Right of a Term, and ſhall 
bind it, if the Leſſee ever was or might have been in Poſſeſſion before the Fine levied. Hil. 43 
Elix. Coots verſus Atkinſon. Goldſ. 171. | 


883 


10. Where a Man hath a Right to a Writ of Error to reverſe a Fine for an apparent Error, 1 Roll. 
and he ſuftereth five Years to paſs without bringing it, he ſhall be barred by ſuch Fine and Non- Rep. 36. 
claim, by the Statute 4 H. 7. by the Word Actions in the Statute, and ſo it was adjudged in the 2 Bulſt. 


Exchequer- Chamber. 27 Elix. Mandevill's Caſe. 2 Cro. 332. Bartholomew verſus Blofeild. S. P. 
See Cockman verſus Farrer. | 


11. The Husband being ſeiſed in Fee, levied a Fine, and was afterwards outlawed for High 
Treaſon, and the Conuſee conveyed the Lands ro the Crown; afterwards the Daughters and - 
Heirs of the Cogniſor reverſed the Outlary; and upon a Petition of Droit de Dower to the 
Queen, it was adjudged, that tho' the five Years were paſſed long ſince, and after the Fine levied, 
and the Death of the Husband, yet this Petition being within five Years after the Reverſal of the 
Outlary, the Widow ſhall not be barred of her Dower, becauſe fo long as the Outlary was in 
Force, that was a Bar to her Claim; but that being reverſed, ſhe ſhall have another five Years af- 
ter the Reverſal, to make her Claim, which ſhe had now done by Petition. Moor 639. Menvil's 
Caſe. | | | 

12. The Teſtator deviſed the Lands to an Infant in Fee, and died, B. G. entered and levied a 
Fine of it in the Life-time of the Infant, who afterwards died within Age ; the Wife of E. B. be- 
ing his Siſter and Heir; the Husband ſuffered the five Years to paſs without Entry or Claim; ad- 
judged, that the Fine ſhall be a good Bar to him and her, and all claiming under them during the 
Coverture, but that the Wife, if ſhe ſurvive, ſhall have five Years more after the Death of her 
Husband. Cro. Car. 91. Hewlin verſus Heylock: | 
13. Writ of Error to reverſe a Fine, under which the Plaintiff in the Action claimed; and the 
Defendant pleaded, that he was beyond Sea at the Time of the ine levied ; the Plaintiff replied, 
that the Defendant came into England in Auguſt, within five Years after the Fine levied, upon 
which they were at Iſſue, and the Jury found that he came in July; adjudged, that tho' the 
Verdict differs from the Iſſue in Point of Time, (viz.) in the Month, the one being in July, 
and the other being in Auguſt, yet the Subſtance of the Iſſue is found, (viz.) that the Defendant 
was in England within five Years after the Fine levied, and might have made bis Claim; and 'tis 
not material in what Month he came, fo as he was here, and therefore the Fine and Nonclaim 
ſhall bar him. March 8. Waterhouſe verſus Earl of Oxford. BY. Hah | 

14. In Dower againſt the Tenant of the Land, he pleaded, that her Husband, Anno 14 Jac. 
levied a Fine of the Lands, with Proclamations, and that he died in the ſame Year, and that the 
Widow made no Claim within five Years afterwards, ſo that ſhe was barred by the Statute 4 H.. 
of Fines ; the Demandant replied, that Anno 15 Jac. ſhe brought a Writ of Dower againſt the 
now Tenant and two others, and that the Writ abated by the Death of thoſe Tuo, and that ſhe 
now brought this Writ by Journeys Accompts; the Defendant rejoined, that thoſe Two were not 
Tenants, but that one / R. was Tenant ; and upon Demurrer to this Rejoinder, it was object- 
ed, that it was ill, becauſe it amounted to a negative Pregnant, and to a Confeſſion, that the De- 
fendant was Tenant; for if thoſe Two were not Tenants, then he was, and fo the Writ is = 
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brought againſt him; now, admitting that he was not Tenant then, tis true, that the Writ being 
brought againſt him, is not any Claim within the Statute; but if he was Tenant then where ſhe 
brought her Writ againſt him and Tuo others, and it abated by their Death; and now ſhe brings 
a ſecond; Writ by Journeys Accompts, tho after the Time limited by the Statute, yet tis a good 
Claim. Paſch. 21 Jac. Winch 66. Summers's Cale. | | yas: 

15. In a Special Verdict in Ejectment, the Caſe was, T. S. being ſciſed in Fee, did, for the 
Continuance of his Lands in his Name, and for the Maintenance of his Brother, make a Leaſe to 
G. D. and M. G. for 500 Tears, in Truſt for himſelf for Life, and afterwards for his Brother, 
and upon ſome other Truſts, Cc. afterwards, being ſtill in Poſſeſſion, according to the Truſt, he 
covenanted with V . and T. P. to ſtand ſeiſed of theſe Lands, upon the ſame Conſideration, 
and to the ſame Uſes as mentioned in the Leaſe, and covenanted to levy a Fine accordingly, and 
afterwards levied a Fine, and enjoyed the Profits during his Life, and the five Tears being long 
fince paſſed, he died; then G. D. one of the Leſſees in Truſt entered; and the Queſtion was, 
whether the Leaſe for 500 Tears was barred by this Fine and Nonclaim; it was inſiſted that it 
was, according to the Diſtinction made in Salis Caſe. (viz.) where a Leaſe commences imme- 
diately in Point of Time, tho' the Leſſee doth not enter a Fine and Nonclaim, is a * Bar; but tis 
not ſo where *tis to commence in futuro, which is this Caſe ; but adjudged, that this Fine was no 
Bar to the Eſtate for 500 Tears, becauſe it was levied in Affirmance of it; and it ſhall be in- 
tended, that the Conuſor continued in Poſſeſſion, by the Leave and Permiſſion of the Leſſees ; if 
ſo, then he was but Tenant at Hill; and being in Poſſeſſion upon ſuch a Privity between them, 
that will protect the Intereſt of the Leſſees; tis like the * Mortgagor's e a Fine, and five 
Years paſs, this will not bar the Mortgagee, he being out of Poſleſſion ; beſides, this Fine doth 
not diſplace the Eſtate and turn it to a ight, as where there is Leſſee for Tears, Remainder for 
Life to another, and the Leſſee for Years levies a Fine, and the five Years paſs, the Leſſor is not 
barred by Nonclaim, becauſe the Fine operates nothing, for partes finis nihil habuerunt may be 
pleaded ; bur tis otherwiſe where Tenant for Life levies a Fine, becauſe he hath a Freehold, and 
his Fine diſplaces the Remainders, and therefore an Entry is requiſite within five Years after his 
Death, but in the principal Caſe the Leaſe was precedent to the Eſtate of the Leſſor, who levied 
the Fine, and he had a Freehold ctant upon the Leaſe; and his Fine is fo far from work- 
ing a Wrong, that he intended it ſhould fortify the Leaſe; therefore he ſhall not be made a 
Wrong-doer againſt his Will; and ſo it has been adjudged in Blunden and Baugh's Caſe, nor 
will the Court preſume it to be a Tort, if it may be intended otherwiſe. Hardres 400. Focus 
verſus Salisbury. 

16. In Ejectment it appeared upon the Evidence, that the Title of the Leſſor of the Plaintiff 
was by Virtue of a Remainder limited to him for Life, Cc. but that there was a Fine levied, 
and that within five Years after his Title accrewed, he ſent two Perſons to deliver Declarations 
on the Lands; adjudged, that this was no Entry or Claim to avoid the Fine, becauſe this was 
no expreſs Authority given to them for that Purpoſe. 1 Vent. 42. Clerke verſus Phillips. 

17. Error in B. R. to reverſe a Judgment in Eje&ment in C. B. in a Special Verdict, wherein 
the Caſe was, that Tenant in Fee-ſimple made a Leaſe to A. M. for 100 l. in Truſt to attend 
the Inheritance ; afterwards the Tenant in Fee entered and rook the Profits, and made two Leaſes 


to other Perſons, for ſhort Terms of Years, which were expired; then he made a Leaſe to one 


Germin for fifty-four Tears, and levied a Fine, with Proclamations to corroborate the Term to 
Germin, who entered, and the five Years paſſed; adjudged, that this Fine and Nonclaim was a 
Bar to the Term of 100 Tears. 1 Vent. 55, 80. Freeman verſus Barnes. See (G) pl, 10. S. P. 
18, In a Special Verdict in Ejectment, the Caſe was, a Settlement was made by Covenant to 
ſtand ſeiſed, &c. to the Uſe of Charles Maynell, for ninety-nine Tears, if he ſhould ſo long live, 
Remainder to Truſtees to preſerve contingent Remainders, (which being two Strangers, and not 
of the Blood of the Covenantor, was void as to that) Remainder to the firſt, and fo to the tenth 
Son of Charles in Tail, Remainder to Edmund Maynell, the Father of the Leſſor of the now 
Plaintiff in Tail, Remainder to the right Heirs of the Covenantor ; in October 1656, Charles made 
a Feoffment to the Defendant, and in Hillary-Term 2 levied a Fine to him; Edmund 
Maynell the Father of the Leſſor of the Plaintiff, being then living, who died in March 1661, 
leaving the Leſſor of the Plaintiff then and ſtill under Age; Charles died in 1664, without Iſſue 
Male, but had a Daughter now living; the Queſtion was, whether the Leſſor of the Plaintiff ſhall 
have five Years after the Death of Charles, to enter to avoid this Fine, or if the Entry ſhould not 
be within five Years after the Fine levied ; but if the firſt, then he is Right in Point of Time, be- 


. ing at the Death of Charles, and ſtill an Infant; but if the laſt, then the Right of Entry being at- 


tached in his Fathers and he not Entring within five Years after the Fine levied, the Sons are 
barred; it was inſiſted for the Defendant, that if Charles had been Tenant for Life, he in Re- 
mainder would have five. Years to enter after his Death, tho' he might have entered in the Life- 
time of the Tenant for Life, and this by the Saving in the Statute 4 H. 7. (viz.) the ſecond Sa- 
ving, by which future Rights are ſaved; now the Title comes by the Determination of the Eſtate 
for Life, is a new Right which accrues to him in Remainder, and therefore he ſhall have five Years 
to enter and claim after the Death of the Tenant for Life ; but my Lord Coke, in Podger's Caſe, 
tells us, *tis otherwiſe where a Fine is levied by Tenant for Tears; for then the Entry and Claim 
mult be within five Years after the Fine levied, becauſe in fuch Caſe he in Remainder hath a pre- 
ſent Right, being diſſeiſed by the Levying the Fine; but adjudged for the Leſſor of the Plaintiff, 
dip ors T that 
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that he ſhall have five Years to enter after the Death of Charles ; that there are no Words either 
in the firſt'or ſecond Saving of the Statute to warrant this Difference of a Fine levied by Te- 
nant for Life, and a Fine levied by Tenant for Tears, for by the firſt Saving all preſent Rights 
are fayed; and by the ſecond all future Rights; and there is nothing mentioned of Freehold or 
Chattels : Now, when Tenant for Tears levies a Fine, he in Remainder hath a new Right of 
Entry upon the Determination of that Eſtate, as well as he in Remainder hath upon the De- 
termination of the Eſtate for Life, for in both Caſes the Levying a Fine is a Forfeiture ; and the 
Reaſon why it doth not bar, is becauſe of the Truſt and Privity which is between the Leſſee and 
him in Remainder, that no Prejudice be done to him by their Acts; now in the Principal Caſe 
the Leſſee was truſted with the Poſſeſſion, and if he in Remainder ſhould not have five Years to 
enter after the Determination of the Eftate for Years, then there would be an apparent Injury 
and Fraud done by his Means and Privity. 2 Lev. Whaley 'verſus Tancred. 

19. Adjudged upon a Trial at Bar in Ejectment, that where a Fine come ceo was levied by Te- 
nant for Life, and the Plaintift in Ejectment, who had the Reverſion for Life, after the Death 
of the Cogniſor of the Fine, directed one to deliver a Declaration to the Tenant in Poſſeſſion, 
within 5 Years after the Death of the Cogniſor, which was done accordingly ; that this did not 
amount to an Entry to avoid the Fine, altho' in this very Declaration the Leaſe was contained 
upon which the Ejectment was brought. 1 Saund. 319. Clerke verſus Pyewell, 

20. In Ejectment, the Caſe upon a Special Verdict was, that Thomas Lewis acknowledged 
two Statutes to Knight and Gerrard, and another to Burroughs, which Knight and Gerrard ex- 
tended by Liberate, and afterwards they two granted their ſeveral extended Intereſts to one Ed- 
ward ' Lewis, but that Thomas Lewis, the Conuſor, ſtill continued in Poſſeſſion, and levied a Fine 
come ceo to Fohn Lewis and his Heirs ; that 70% n Lewis deviſed the Lands to the ſaid Edward 
Lewis in Tail Male, and for want of ſuch Iſſue to his Daughters; that afterwards Edward Lewis 
being in Poſſeſſion, levied a Fine to Francis and his Heirs, to the Uſe of the ſaid Edward and 
his Heirs; the Queſtion was, that when Edward Lewis had the extended Intereſts upon Knight 
and Gerrard's Statutes, and ſoon afterwards the Eſtate of Inheritance likewiſe in himſelf, and 
then levied a Fine to Francis, to the Uſe of himſelf and his Heirs, whether that Fine did de- 
ſtroy the extended Intereſts which were in him ; and adjudged, that it did ; for when a Fine is 
levied by him who hath the Freehold, whatever [ntereſt he hath beſides paſſes incluſively, not by 
way of transferring it, but Conſolidation with the Fee; if fo, then Burroughs might have en- 
tered immediately, which he did not, but five Years paſſing afterwards without Claim, the Ex- 
tent upon his Statute is barred, for he ſhall not have a new five Years after Gerard's Statute 
ſhall be ſatisfied by Perception of Profits, or Satisfaction acknowledged upon Record, by Virtue 
of the Saving in the Statute, 4 H. 7. (viz.) Saving ſuch Right as ſhall firſt remain after the 
Fine levied, by Reaſon of any Matter before, ſo that he purſue the Right within five Years next 
after it ſhall accrue; for whether the Extents up Knight's and Gerard's Statutes were barred by the 
Nonclaim in the firſt Fine levied by Thomas Lewis, or deſtroyed by the laſt Fine levied by Ed- 
ward Lewis, there was no Pretence, that Burroughs claimed within five Years after either of 
thoſe Fines ; ſo that the Right was not purſued within five Years after it did firſt accrue; and 
this had been neceſſary to be done where there was only a Right of Action; as for Inſtance, 
Tenant in Tail levied a Fine, by which the Remainder was deſtroyed, he having before the 
Fine levied, made an Eſtate for Life warranted by the Statute, and then died without Iſſue ; ad- 
judged, that he in Remainder was barred of a Formedon in the Life of the Tenant for Life, with- 
in 5 Years after the Fine levied, and could not have a new 5 Years after the Death of the Tenant for 
Life, (altho' he could not enter whilſt the Tenant was living) becauſe after the Death of the Tenant 
for Life, the Remainder Man had no new Right, for it was the very ſame he had before: In J/haley 
and Tancred's Caſe before mentioned 'tis held, that he in Reverſion ſhall have a new 5 Years, after a 
Term in Being when the Fine was levied, ſhall be ended by Efluxion of Time ; but that was upon an 
apparent Fraud, where a Fine was levied by a Leſſee for Years continuing ſtill in Poſſeſſion ; but even 
in that Caſe the Reſolution was carried beyond the Words of the Statute, for the Right was not pur- 
ſued within 5 Years after it firſt came; and it was a Conſtruction by Equity to * the Force of 
a Statute, contrary to the very Reaſon of the Common Law, which takes no Care for a Rever- 
ſionary Intereſt ; beſides, to let him, who has a Reverſion by Extent, have five Years to claim af- 
ter a precedent Extent is ſatisfied by Perception of Profits, or Satisfaction acknowledged, is to 
let in a Claim after an Eſtate, that no Man can ſee an End to, whereas other particular Eſtates 
have an End either by expreſs Limitation of the Parties, or by Operation of Law. 2 Vent. 321. 
Dighton verſus Greenvill. 

21. A Copyholder of a Dean and Chapter levied a Fine come ceo, and five Years paſſed with- 
out any Claim by the Dean, &c. adjudged in a Special Verdict in Ejectment, that the ſucceed- 
ing Dean was not bound by this Fine and Nonclaim ; for if he ſhould, the Statutes 1 & 13 Elix. 
which reſtrain the Alienation of Church Revenues would be to little Purpoſe. 1 Vent. 311. How- 
let verſus Carpenter. 

22. T. P. levied a Fine, and 2fterwards ſuffered a Common Recovery, wherein the Conuſee 
of the Fine was Tenant to the Pracipe, but no Uſes of the Fine was declared; it was therefore 
inſiſted, that the Uſes of the Fine reſulted to the Conuſor, and tho” the Intent might be to make 
him Tenant to the Pracipe, yet, ſince the Statute 29 Car. 2. cap. 3. there ſhall be no Aver- 
ment of an Uſe or Truſt ; but adjudged, that at Common Law the Uſe of a Fine was always 


in- 


4 Mod, 
247. 


- 
„% LS — ò— > PR. 4 


" ” * ——— 
* — * 1 2 * £ 
ME X. = _ — — — oe ——— 8 
— — pd — = - ö — — — * — — — — - m— Ir: > 
— - Oy N — — q — - > * E — 
8 — — * — — — — — — — — —— 4 — — — 3 
—— — ö — | — — — — 
- . - — | a — — - - — — w- - — - * — — — — 
ö = "IE = — — — — : . 
- \ — — * — * — by 
— — _— — * - ; a — 
. . E'Y —— - « 
you Y 2 —— = JT "4 
— 5 - - — — — 
— * * — 42 T R. 
7 — — FT . — — oocb — — = x — 
— — — 3 
- Ts —— — * 
Ys * » >. - 
-m « 


8 
K Ia” 7 
—— 


it | 

| be 
4 
4 
: 

} | 

; . 
q 


- — — 
| RB — | — op ly — = 
2 — 


4 0 - 
K _ 
41 

= 


«5 AS r 3 00 417 
_ — — — — 


= — — bw 
"ISS 


— — 
2 2 
— — 


MTV 
—_— IO 
— — 
— —— ok — 
2 
4 6» 
2 , 
* 
„ was 


— — . _ 
* - X 


— w—— 


—— ——— 2 — 
2 - — 7 
N 


* 


DO 
2 


— bbs 
— be $a, 2 
— —— — E d 4 = * - * 


< pr 


« — — — — — — — 
2 2 — — — 
2 


— — — 
=— 


——— 


— 
a „ — - WK 
. — 9 — - = "> 4 
PS AT —_———— oo ory 
— — -— —-— — 


— II 
— = =. — 
* — 


. 


— , pp 
„ — = 


rer 


—— —— — —P 
—2——— —ä 
——— — 


r 


<a —— — 


2 


128 
— 


„ ASL 3, * = 


ISS Ren tg a T8 he Eb 
— — : n — 


— e 
e 


—— : * 
» _ ___ — Py - — W — 
3 v ———ů—ꝰͤ DE INTE 
— . * 
— p "5 w 


p — 
22 — 
2 * — — — _— . 


285 


— n — _ 

A <b hn 

2 _— — 7 4 — 2 
— 25 2 Sh 1 
8 — py 


2 : 
— 9 
Vt. 
4 . 
— — 3 1 * 
—— 2 — 7 Re 


> : 
—_— Wy 


— 
— 
it 2 


— 


intended to be in the Conuſee, and that this Statute doch not extend to Uſes by Operation of 
Law, but to ſuch Uſes as are to a Third Perſon, (i. e.) that neither the Conuſor or Conuſee of 
a Fine ſhall aver the Uſes to be to a Third Perſon; ſo that in the Principal Cafe the Party was 


immediately in by the Fine, and the Cogniſee was a good Tenant to the Pracipe. 2 Salk. 676. 
Lord Ang leſea verſus Lord Altham. | 


CE) yg | 
'Tahere reverſed foz Erroz, and foz what Errozs, and foz what not. 


„ Har- 1 Fe UR Proclamations were made on a Fine every Term, according to the Statute 4 H. 7. 
vey o. but the 13th was made on the 7th of Jones which was not dies juridicus, being Sun- 
Broad, day, and that was aſſigned for Error to reverſe the Fine; but adjudged, that the Fine ſhould ſtand, 
and the Proclamations only ſhould be reverſed ; for the Statute doth not appoint any new Form 
of Fines, but they remain in Subſtance and Form as they were before; *tis true, it gives Pro- 
clamations upon the Fine to the Intent, that Strangers may have Notice of it ; but the Fine itſelf 
is perfe& without Proclamations, and being Matter of Record, ſhall bind the Parties. Plowd. Com. 
265. Fiſh verſus Brocket. Dyer 182. S. P. 
2. The Husband made a Feoffment in Fee to the Uſe of himſelf and his Wife, and the 
Heirs of their two Bodies, Remainder to the Right Heirs of the Husband ; they had Iſſue a 
Daughter, then the Husband died, and the Daughter married, and ſhe and her Husband joined 
in a Fine to confirm her Eſtate, and then ſhe died without Iſſue; her Couſin and Heir brought a 
Writ of Error to reverſe the Fine, and aſſigned for Error, that after the Writ of Covenant, and 
before the Caption certified, (viz.) 25th of March, which was before the Teſte of the Dedi- 
mus, the Daughter died; but this being Contrary to the Record certified by the Judge, who 
took the Caption, was not ſuffered to be aſſigned for Error. Dyer 89. Verney's Caſe. Poſtea 1 4. 
S. 


3. So where fifteen Proclamations were made, and one of them out of Term, it was adjudged, 
that the Fine ſhould ſtand, and the Proclamations be reverſed. 4 Eliz. Dyer-216. 

4. After the Teſte of the Writ of Covenant, and the Dedimus poteſtatem to take a Fine of a 
Feme ſole, and before the Day in Bank to record and engroſs it, ſhe married; adjudged, that 
the Fine ſhall be engroſſed as her Fine, for ſhe had done all ſhe could do, and the Fine ſhall bind 
her and her Heirs ; but if ſhe had died, in ſuch Caſe the Writ of Covenant ſhould abate, that 
being by the Act of God, but Marriage was her own Act. 8 Eliz. Dyer 246. 

5. Error to reverſe a Fine levied in the County Palatine of Cheſter, and ſeveral Errors aſſigned, 
but becauſe there was no Sci. fa. againſt the Tertenant, who might have ſomething to plead as 
a Releaſe or other Matter ; there was no Anſwer made to the Errors, but a Mandamus was a- 
warded to the Chamberlain of Cheſter, to warn the Tertenant ad audiend Errores. 15 Elix. 
Dyer 321. | | 

6. Error to reverſe a Fine, becauſe the Caption was by Roger Manwood, Chief Baron, on 
the 27 Martii 27 Elix. and the Dedimus poteſtatem was dated 9 Aprilis, ſo as the Caption was 
taken without Warrant; but this was held not to be Error; then it was objected, that the Cap- 
tion was upon the Dedimus, in which the Land was mentioned to be to the Husband and Wife, 
and to the Heirs of his Body on her Body to be begotted, and the Fine engroſſed was, to the 
Heirs of the Body of the Husband, on her to be begotten ; ſo the Word Body was left out ; 
but adjudged this Variance was not material, —. in both Caſes the Words are of the ſame 
Import, and the Wife hath but an Eſtate for Life, and the Husband an Eſtate-Tail in both Limi- 
tations, Cro. Eliz. 275. Argenton verſus Veſtover. 

7. Husband and Wife levied a Fine of the Lands of the Wife, ſhe being then under Age, and 
afterwards they ſuffered a Recovery, wherein they being vouched by the Conuſee in the Fine, 
appeared in Perſon, and vouched over the Common Vouchee, Cc. there were two Writs of 
Error brought, one to reverſe the Fine, and the other the Recovery ; adjudged, that it was clear 
the Fine ought to be reverſed, for the Infancy of the Wife ; but it was doubted concerning the 
Reverſal of the Recovery, becauſe ſhe appeared in Perſon, and vouched; yet afterwards it was 
reverſed, Goldſ. 181. Sir H. Jones's Caſe. 3 | 

8. Husband and Wiſe levied a Fine of the Lands of the Wife, ſhe being an Infant; both of 
them brought a Writ of Error to reverſe the Fine; adjudged, that it ſhall be reverſed as to both, 
for the 3 of the Wife, and not ſtand good as to the Husband, and be reverſcd as to her; 
becauſe tis an entire Thing, and cannot be affirmed in Part, and reverſed in Part. 1 Leon. 115. 
Charnock verſus Worſley. Owen 21. S. C. See Infant. (F) 7. | 

9. Error to reverſe a Fine, for that it was levied of a Reverſion, & c. and the Conuſee brought a 
Quid juris clamat, in order to compel the Tenant to attorn, and pending the Writ he died; 

then his Heir brought a new quid juris clamat, and the Tenant pleaded, that as to one Part he 
claimed the Fee, and as to the other Part he was ready to attorn, and the Plaintiff accepted 
thereof; and as to Remainder quod defendens eat inde fine die, and the Fine was engrofled, and 
Proclamations made; the Error aſſigned was, that the Conuſee alone was to have Election, whe- 
ther he would have the Fine. with Proclamations or not, and that he being now dead, his Heir 
| * c N | can- 
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cannot have. it with Proclamations; beſides the Judgment in the Quid juris clamat is, that 
the Fine be engroſſed for Part, and here it was engroſſed for the Whole; but adjudged, that the 
Heir hath Election to have the Fine with Proclamations, as well as his Anceſtor had, for *tis for 
his Benefit ; and as for the Quid: juris clamat, tis not material, for the Conuſee might have the 
Fine engrolled without that Writ ; 'tis true he might not compel the Tenant. to attorn without 
it, therefore he brought the Writ for that Purpoſe ; and tho' the Judgment is, that the Fine be 
engroſſed in Part, yet if he will, he may have all the Fine engroſſed. Mich. 42 Eliz. Cro. Elix. 
692. Wakeford verſus Hodgſon. | | by 

10. Tenant for Life, Remainder to an Infant in Fee, join in a Writ of Error to reverſe a Fine; 
it ſhall be reverſed as to the Infant only. Ivory verſus Fryes. 1 Leon. 155. | 

ti. If a Dedimus poteſtatem be awarded againſt two, and one of them takes the Caption of 
the Fine, which is afterwards drawn up in the Common Pleas, yet the Party may have a Writ 
of Error, becauſe the Caption was without Warrant, being contrary to the Record, for the De- 
dimus is Parcel of the Record; but if ſuch an erroneous Caption be taken on a Dedimus, 
and the Fine is drawn up not as upon a Dedimus, but as a Fine- acknowledged in Court, in 
ſuch Caſe it ſhall not be avoided for Error in the Caption, Leiv. 33. Arundell verſus Arundell. 
2 Cro. 11. S. C. Na 

12. The Writ of Covenant was returnable Octab. Pur, and dated 23 January; the Dedimus 
poteſtatem bore Date the ſame Day, and the Judge certified the Caption on the 14th of February, 
which was two Days after the Term, and the Fine was hæc eſt finalis Concordia facta, & c. in Octab. 
Pur, and afterwards it was recorded in Eafter-Term; and yet this was adjudged a good Fine. 
Hutt. 135. Sir R. Champernoon's Cale. | 

13. One Alexander Gillibrand being ſeiſed in Fee of Lands, Cc. B. G. procured another Man 
to take upon him the Name of the ſaid Alexander, who was then beyond Sea, and to acknow- 
ledge a Fine of the Lands to the ſaid B. G. which was accordingly done; for which Offence 
each of the ſaid Perſons were fined in a very great Sum, in the Star-Chamber, but no Sentence to 
take the Fine from the Roll, or Damages to the Party grieved. 12 Rep. 123. Moor 630. S. C, 
that a Vacat was made of the Fine. | 

14. The Writ of Covenant and the Dedimus poteſtatem were, that a- Fine ſhould be of the 
Manor of R. and of twenty Acres of Land, and 40 s. Rent in R. and the Concord was, quod cognovit 
Manerium & Tenementa præd cum pertinentiis eſſe jus, Oc. leaving out the Ren, and ſo it varies 
from the Writ of Covenant and Dedimus; and this upon Error brought was aſſigned for Error; 
but adjudged it was not Error, becauſe the uſual Courſe of the Fine-Office is, that where a Fine is 
levied of a Manor, and a Rent, Cc. if the Rent is under 5 J. yearly, they never mention. it in 
the Fine, but if tis 5 J. or more, then they mention it in the Concord; another Error aſſigned 
was, that the Dedimus was directed to Roger Manwood, who was not then a Knight, and the 
Caption was taken by Roger Manwood Knight, and ſo certified by him; but this was not allow- 
ed, becauſe it was expreſly againſt the Judge's Certificate. Arundel! verſus Arundell. 2 Cro. 11. 
Antea 2. F. P. 

15. The Conuſor levied: a Fine of a Manor, and of ſeveral Acres of Land, naming them, to 
the Value of twenty Marks per Annum ſo that the King's Silver was 40 7. for the Whole, and 
the Clerk to whom it was paid entered it thus; (viz.) B. GE. dat. Domino Regi 40 5s 
pro licentia concordandi in placito conventionis of ſo many Acres, leaving out the Manor, upon 
which a Writ of Error was brought, and the Tranſcript of the Record being removed in the 
King's Bench ; it appearing to the Judges of the Common Pleas, upon Examination, that the 
King's Silver was paid for the Whole, they amended the Record, it being but the Miſpriſion of 
the Clerk. 5 Rep. 43. Bohun's Caſe. 2 1 

16. Error to reverſe a Fine levied by Charles Earl of Devonſhire ; the Writ was brought by the 
Plaintiff, as Couſin and Heir of the Earl, and a Sci. fa. ad audiend Errores, and did not ſhew in ei- 
ther of thole Writs, how: he was Confin to the Earl; adjudged good, for the firſt Writ is only a 
Commiſſion to hear Errors, and needs not ſuch Certainty, and the Sci. fa. is founded upon it, 
in which tis not requiſite to ſhew any Title, unleſs tis in ſome Special Caſe varying from the 
Common Form; and tho' in ſome Writs and Caſes 'tis ſhewed, How Couſin, as in Vernon's Caſe, 
ye bs not neceſſary ſo to do; Mich. 14 Fac. Sir Richard Champernoon verſus Sir William Go- 

o hint. YE” | | ; | 
17. A Writ of Error was brought to reverſe a Fine levied in Lancaſter by Tenant in Tail; 
the Defendant in the Writ of Error pleaded in Bar, that the Tenant in Tail had ſuffered a Re- 
covery, in, which he was vouched, and thereupon he appeared, and vouched the Common Vou- 
chee; and upon Demurrer, the Queſtion was, whether the Iſſue in Tail was not barred by the 
Coming in of the Tenant in Tail as Vouchee, to bring this Writ of Error to reverſe an erroneous 


Fine which he had levied ; and adjudged, that he was barred. Moor 367. Barton verſus Lever 


. 


18. Writ of Error to reverſe a Fine, and the Error aſſigned was, that the Anceſtor of the now 
Plaintiff in Error, who. levied this Fine, died between the Teſte and Return of the Writ of Co- 


venant ; the Defendant pleaded, chat after the Death of him who levied the Fiue, the Father of 


the now Plaintiff entered on Parcel of the Lands, and made a Feoffment in Fee to B. G. and upon 
Demurrer to this Plea, it was adjudged for the Defendant, and that the Plaintiff was barred of 
this Writ of Error, by the Entry of his Father, and his Feoffment of Parcel; for where a Man 
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hath a Right of Aion to recover the Land, and *tis ſuſpended or extinguiſhed as to Parcel, tis 
extinguiſhed as to the Whole; but if he bath an actual Right to the Land it ſelf, he may re- 
leaſe or ſuſpend it as to Part, and it ſhall remain good for the Reſidue. Moor 413. Wright verſus 

Mayor of Wickham.  Poſtea'(E) 2. S. C. | ket ace | 
19. Tenant in Tail of a Meſſuage and Lands called Eſtons, lying in L. levied a Fine thereof by 
the Name of a Meſſuage, and 200 Acres, Cc. lying in Eſſrngton, Eſton and Chilford, and the Jury 
found, that there was not any Vill, Hamlet or Lieu conus, by the Name of the Meſſuage or Te- 
nement called Eftons, out of the Vills or Hamlets, and that none of the ſaid Tenements were 
in Eſfington or Chilford ; it was objected, that a Fine cannot be of Lands in a Vill or Hamlet, 
by the Name of a Lien Conus, for the Vill being the Principal, ought to be named ; but adjudged, 
that the Fine being an amicable Aſſurance, ough to be taken favourably ; and ſince tis recorded, 

it ſhall be good. Cro. Car. 196, & 201. Favely verſus Efton. N 2 | | 
20. In a Special Verdict in Ejectment, the Caſe was, a Fine was levied of Lands in the Pa- 
riſh of S:. Inderion; the Cogniſor had Lands iz Portgwyn, and the Jury found, that Portguyn had a 
Tythingman, but that the Conſtables of St. Inderion, did exerciſe their Authority in Portguyn; the 
Queſtion was, whether the Lands in Portguyn paſſed by this Fine; and this depended upon an- 
other Queſtion, whether Portgwyn was of it ſelf a Pariſh, becauſe it had a Tythingman, or whe- 
ther it was a Vill or Hamlet in the Pariſh of St. Inderion; adjudged, that if it had been found, 
that they had diſtinct Conſtables, and could not interfere in their Authority, that then they might 
be diſtin& Pariſhes ; but here tis found, that the Conſtables of St. Inderion did exerciſe their Au- 
thority in Portguyn, therefore it muſt be a Vill in Inderion, and a Pariſh may contain many Vills ; 
and if a Fine is levied of Lands in the Pariſh, it paſſes whatſoever is in the Vills. 1 Vent. 170. 
Waldron verſus Ruſcaritt. 2 Mod. 234. S. P. 2 Vent, 31. S. P. 

21. Tenant in Tail, Remainder to Hugh in Tail, Remainder to Vin. in Tail, Remainder over in Fee, 
Cc. the Tenant in Tail and his Wife, and Hugh, who was the next in Remainder, join in a Fine, and 
on the laſt Day of January 3 Car. the Writ of Covenant was brought, and the Caption was 2 Feb. 
following, and ſo the Fine went on, and 5 Years and more paſſed, then a Writ of Error was brought 
to reverlſe it, and the Error aſſigned was, for that the Tenant in Tail having Iſſue, died before the 
Return of the Writ, or the King's Silver entered; ſo that the Eſtate- Tail Elcended on his Iſſue, 
and by Conſequence Hugh, the next in Remainder had nothing at the Time of the perſecting the 
Fine, and thereupon he alledged Diminution in the Record, before the Chief Juſtice of Cheſter, 
(this Fine being levied there) and afterwards before the Pronotary, who returned no Diminution 
on the Record; for that the King's Silver was entered on a Paper-Book in the Office, &c. with- 
out ſhewing for what; and thereupon the Defendant demurred, and the Plaintiff joined in De- 
murrer ; it was inſiſted, that this was no Entry of the King's Silver, it being in Paper, and all 

* Dyer Records ought to be in Parchment; tis true, if a“ Feme ſole brings a Writ of Covenant which is 

246. taken by Dedimus, (as in this Caſe) and before the Return of the Writ ſne marries, the Fine 
ſhall go on and bind her, becauſe the Marriage was her own Act; but in the Principal Caſe, 
the Death of the Tenant in Tail was by the Act of God, and as to the five Years paſſing that 
ſhall not hinder where the Fine it ſelf was erroneous ; and of this Opinion were two Judges, and ſo 
was the Chief Juſtice; but he held, that the Entry of the King's Silver could not come in Que- 
ſtion; for / to proceed on a Fine after the Death of the Cogniſor, and before the Return of the 

| Writ, is Building without a Foundation ; that in all Fines the Writ of Covenant is the Founda- 

Farmer's tion; that where the King's Silver is entered, and the Fine engroſſed, the Fine is good, tho 

Caſe. one of the Parties die; that even in the Principal Caſe, if the Tenant in Tail had not died, 
the King's Silver might be paid ; and if not, yet there was a Compoſition for it, and in favour of 

* Dyer, Common * Aſſurances, it ſhall be preſumed to be paid; ſo Judgment was, that the Fine ſhall 

Carrell's be reverſed in the Whole. 2 Sid. 54, 92. Row verſus Eveling. eig. 

Caſe. 22. Writ of Error to reverſe a Fine, and one of the Parties to the Fine was omitted in the 
Writ ; whereupon the Plaintiff in Errror moved for Leave to quaſh it; but it was denied, becauſe 
the Court cannot take Notice of any Thing but what is of Record; however they made a Rule, 
that the other Side ſhould ſhew Cauſe, why the Plaintiff might not diſcontinue, tho' Writs of Er- 
ror are ſeldom diſcontinued. 5 Mod. 67. Winchurſt verſus Maſely | | | 

23. Upon a Writ of Error in B. R. to reverſe a Fine levied in C. B. the Tranſcript only, and not 
the very Record of the Fine, is removed; but if B. R. adjudge it erroneous, then a Certiorari goes 
to the Chirographer to certify the Fine it ſelf, and when it comes up *tis actually cancelled. 1 Salk. 
341. Fazacharly verſus Baldo. | | - 
24. Upon a Writ of Error in B. R. to reverſe a Fine in C. B. the Fine was affirmed, upon which 
Affirmance a Writ of Error coram wobis reſiden' was brought in B. R. it was objected, that it 
would not lie, becauſe the Tranſcript only of the Fine was removed, like Error in the Exche- 
quer-Chamber, where the Tranſcript only goes up, and if the Writ abates, a Writ of Error co- 

ram vobis reſiden doth not lie; which is very true; but the Reaſon is, becauſe they have Autho- 
rity only to reverſe or affirm, and not becauſe they have only a Tranſcript ; adjudged, that the 
Writ of Error coram wobis refiden' would lie. 1 Salk. 3 7. Winchurſt verſus Bellwood: | 
25. Adjudged, that B. R. will not reverſe a Fine without a Sci. fa. returned againſt the Terte- 
nants, for the Conuſees are but nominal Perſons ; tis true, this is not ſtrictly required by Law, 
but tis the Courſe of the Court. 1 Salk. 339. YE. Fatt | | Ft 
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there Levying a Fine niakes a Fozfeiture, where not; and where the 
Entry fo2 ſuch Foz2feiture is good. 


1. Enant for Life, Remainder in Tail; the Tenant for Life levied a Fine come ceo, to the 

Uſe of himſelf and his Heirs; adjudged, this was a Forfeiture; afterwards the Tenant 
for Life, and he in Remainder, joined in a Feoffment, and made a Letter of Attorney to make 
Livery ; adjudged, this was a Diſcontinuance, for tis firſt an Entry for the Forfeiture, then tis a 
Feoffment of him in Remainder and laſtly, the Confirmation of the Tenant for Liſe. Dyer 214. 
Paſch. 16 Eliz. ; 

2. Husband and Wife, Tenants in Tail, had iſſue two Sons, and they made a Feoffment in 
Fee to the Uſe of the Wife for Life, and after her Deceaſe, to the Uſe of the Heirs of the Body 
of the Husband begotten, Remainder in Fee to . R. afterwards the Mother and her youngelt 
Son levied a Fine with Warranty againſt her and her Heirs, and the Conuſees in that Fine, ren- 
dered to the Son an Eſtate for fixty Tears, rendring Rent, and then granted the Reverſion to the 
Mother and the Heirs of her Body, of the Body of her Husband begotten, Remainder in Fee to 
I. R. the eldeſt Son entered, the Mother died, and then the youngeſt Son claimed this Leaſe; © 
adjudged, that he had no Title to it, becauſe by the Entry of his elder Brother, as for a For- 
feiture at leaſt all the other Eſtates are avoided. Hill. 2 Mar. Dyer 111. Coward's Caſe. 

3. Where Tenant for Life, of full Age, and he in Remainder being an Infant, levy a Fine, 
which is afterwards reverſed by Reaſon of the Infancy, in ſuch Caſe the Infant ſhall not enter for 
the Forfeiture, becauſe he aſſented to it by joining in the Fine. 2 Leon. 108. Piggott verſus 
Ruſſell. 

6 Tenant for Life made a Leaſe of Part of the Lands, to hold the ſame at Mill, and bein 
in Poſſeſſion of the Reſidue, he levied a Fine of the Whole, with Proclamations; the Leffor en- 
tered for the Forfeiture, on the Land which was leaſed at Will, and this he did in the Name of 
the Whole, and adjudged good for the Whole; but where a Diſſeiſor maketh a Leaſe of Part; 
and continueth in the Poſſeſſion of the reſt, and the Diſſeiſee enters on that which is in his Poſſeſ- 
fion in the Name of the Whole, that Entry is not good for that Part which was in Leaſe, be- 
cauſe the Leſſee was in it by Title; but in-the other Caſe, where the Tenant for Life leaſeth 
Part at Will, and afterwards levies a Fine, that is a Determination, and by Conſequence the Leſ- 
ſee hath no Title to that Part, and then the Entry is good for the Whole. 1 Leon. 51. Potter 
_ verſus Steddall. | 

5. Tenant for Life, Remainder for Life, he in Remainder for Life levied a Fine Sur Cogniſance 
de droit come ceo, as if he had a Fee-ſimple; the Conuſee brought a Quid juris clamat againſt 
the Tenant for Life, who not appearing, he was adjudged to attorn to the Conuſee; adjudged, 
that by this Attornment, the Tenant for Life had not forfeited his Eſtate, becauſe it was by 
Compulſion of the Court, and that the Remainder for Life had not forfeited his Eſtate, by Levy- 
ing the Fine, becauſe it was no Diſcontinuance, for nothing paſſed but what he might law- 
fully paſs; but the Chief Juſtice and another Judge were of a contrary Opinion as to this 
Point, for that the Forfeiture is not only where there is a Diſcontinuance, but where the 
Party doth any Act upon Record, in order to diſinherit him in Reverſion. Cro. Eliz. 751. Holt 
_ verſus Lyſter. 1 50 | | 

6. Agreeable to the Opinion of the Chief Juſtice, &c. was this Caſe, [. Tenant for Life, Re- 
mainder for Life, Remainder in Fee to one Braybrook, he in Remainder for Life coming into Poſ- 
ſeſſion by the Death of the Tenant for Life, levied a Fine ſur Cogniſance de droit, &c. adjudg- 
ed, that by this Fine of the Remainder-man for Life, the Remainder in Fee was not touched or 
diſcontinued; yet becauſe he had done as much as he could in order to diſpoſe the Fee-ſimple 
by the Fine, he did thereby take that upon him, which amounts to a Forfeiture. 1 Leon. 46. 
Braybrook's Caſe. | | 5 3 | | ; 

1. Tenant for Life, Remainder in Fee, the Tenant for Life made a Leaſe for four Years in Moor 
March, 20 Eliz. and afterwards granted the Lands to B. G. habendum from Midſummer next en- 423. S. C. 
ſuing, for Life; the Leſſee for four Years attorned, and after the Expiration thereof B. G. entered Cro. Elis. 
and made a Leaſe at Will, and the Tenant for Life levied a Fine come ceo to the Leſſee at Will; 3 
adjudged, that when B G. entered by Colour of the Grant made to him by the Tenant for 29. S. C 
Life ; he was a Diſſeiſor, becauſe an Eſtate of Freehold was granted to him to commence ix 

futuro, which is contrary to the Rules of Law, for an Eſtate of Freehold cannot commence 

in futuro; and if the Fine had been levied to him, the Remainder Man might have entered 

— Forfeiture, and ſo he may, as *tis levied to the Leſſee at Will. 2 Rep. 55: Buckler's 

Caſe. 

8. Tenant for Life, Remainder in Tail, Remainder in Fee; the Teriant for Life bargained i And. 
and ſold the Lands to one, who, before the Statute 14 Eliz. cap. 8. ſuffered a Common Reco- 227- 
very, in which the Tenant for Life was vouched, and he vouched over the common Voucbee, $000. 
c. thereupon he in Remainder entered for a Forfeiture ; and adjudged he might, becauſe the beg 
Recovery ſuffered by the Tenant for Life made a Forſeiture of his Eſtate, for he did as 


R 2 much 


* war 


4 — — 
OO 2 8 — — _— "—— TI. 4 

A - TIES 
8 2 * 2 


* - 
on, Tow == Wie — 


2 2 - — 
ACT. 2 ID - 
w— 


—— — — — 
- — — — —— — — 


<= —R=== 


— 


— . 
N - 


— —— 2 — — ——— a 


n 
— 


2 = . 
uN—ü—— — —ęᷣ—- — 


9 „„ - VL -- 
— 2 —äñ— —— oo - Ya — — 


— 


\D 


. 
* 
=- 
” 
Ca 
PF N _— " * - 1 . ' q 1 
3 _ 
" 


4 _— lt. 


* \ + 5 - 
= he 
= 
Ines. 
5 — . q 
ht *** — | + _— __ n 


22 0 — 1 — — 2 * 6 
i, ac. ”— OI 


much as he could do, to diſinherit him in the Remainder in Tail. 1 Rep. Sir William Pel- 
ham's Caſe. T | 

9. Tenant in Tail, upon Condition, that if he or any of his Heirs ſhall alien or diſcontinue 
the Lands, Cc. that then the Donor may ,re-enter, he had Iſſue uo Daughters, and died, one 
of the Daughters levied a Fine come ceo; adjudged, this is a Forfeiture of their Eſtate, and 
that the Donor might enter, becauſe both of them are as but one Heir. 1 Leon. 292. 

10. The Father having two Sons, made a Feoffment in Fee to the Uſe of himſelf for Life, af. 
terwards to the Uſe of his youngeſt Son for Life, Remainder to the firſt Son of his yotungeſt Son, 
who ſhould have Iſſue Male of his Body, and to his Heirs for ever; Remainder in like Manner to 
the Daughter, Remainder for Want of ſuch Iſſue to the right Heirs of the younger Son for ever; 
the Father died, the eldeſt Son had Iſſue a Son and died; the youngeſt Son had likewiſe Iſſue a Son, 
who died without Iſſue, and then his Father levied a Fine of the Lands, and the Son of his elder 
Brother entered on the Conuſees for a Forfeiture ; adjudged, that this Remainder to the firſt Son 
of the youngeſt Son, who ſhould have Iſſue Male, is a contingent Remainder, and the Remainder 
to the right Heirs of the youngeſt Son veſted in him, therefore his Levying the Fine was no Cauſe 
of Forfeiture. Paſch. 7 Car. Cro. Car. 265. Brereton verſus Nicholls. 

11. In a Special Verdict in Ejectment, the Caſe was, Tenant for Life, Remainder for Life; the 
Tenant for Life levied a Fine to him in Remainder for Life, and to his Heirs, and this was Sur 
Cogniſance de droit, c. adjudged, that both their Eſtates are forfeited, the Tenant for Life by 
Levying the Fine, and the Remainder for Life by accepting it. 2 Lev. 202. Smith verſus Abel. 


(E) 
| 
Where the Pleading a Fine all be good, where not. 


1. ERROR to reverſe a Fine, brought by one as Couſin and Heir of the Conuſor, and a 

Scire facias ad audiend' Errores, and did not ſhew in either of the faid Writs, how he 
was Couſin and Heir, and this was pleaded in Abatement of the Writ; but adjudged well enough 
without ſhewing it, for the Scire facias is only a Commiſſion to hear Errors, and needs no ſuch 
Certainty, and the Writ of Error is founded upon it, and therefore tis not neceſſary to ſhew the 
Title in that Writ. 2 Cro. 160. Champernoon verſus Godolphin. 

2. Writ of Error to reverſe a Fine levied by his Anceſtor, of twenty Acres of Land ; the De- 
fendant pleaded, that the Plaintiff, after the Death of his Anceſtor, did diſſeife him of the Land, 
and being in Poſſeſſion by Diſſeiſin, made a Feoffment thereof to B. G. the Plaintiff replied, that 
he did enter upon the Defendant, Abſque hoc, that he made a Feoffment to B. G. and upon this 
they were at Iſſue; and the Jury found, that the Fine was levied of twenty Acres, and that the Plain- 
tiff was in Poſſeſſion of the Whole by Diſſeiſin, and being ſo poſſeſſed, made a Feoffment of fix 
Acres, Part thereof to B. G. adjudged, that this Feoffment was only a Bar to the Reverſal of the 
Fine as to the fix Acres; and that it might be reverſed as to the Reſidue, for Error. Owen 21. 
Wright verſus The Mayor of Wickham. Moor 413. S. C. Antea (C) 18. S C. | 

3. Formedon in Deſcender was brought by the Iſſue in Tail; the Tenant pleaded in Bar, and 
confeſſed the Eſtate-tail, but ſaid, that before the Death of the Tenant in Tail, B. G. was ſeiſed 
of the Lands in Fee, and levied a Fine to him with Proclamations, and the five Years were paſſed 
without Entry or Claim; it was adjudged, that upon this Plea it ſhall be intended, that B. G. was 
in by Diſſeiſin, and being ſo in Poſſeſſion, levied the Fine, which ſhall be a good Bar to the 
Iſſue. 18 Car. March Rep. Taylor's Caſe. | | 

4. The Iſſue in Tail being Privy, as Heir to his Anceſtor, who levied a Fine, is eſtopped by 
the Statute 27 Ed. 1. (which took away Exceptions 1785 Fines levied) to plead, that partes 
finis nihil habuerunt; and by the Statute 4 H. 7. he cannot make any ſuch Averment. 

Rep. 88. 
l * the Statute 1 R. 3. tig enafted, That all Conveyances made by Ceſtui que Uſe ſhall be 

od againſt him and his Heirs ; now, fince this Statute, Fines levied by Ceſtui que Uſe are as 
good and effectual as if levied of immediate Poſſeſſions and Seiſins; and by the Statute 32 H. 8. 
cap. 36. Fines levied by Tenants in Tail of a Poſſeſſion, Reverſion or Uſe, ſhall be a good Bar to 
the Entail; now, by the Statute 4 H. 7. cap. 24. which tells us, who ſhall be concluded by a Fine 


| levied; there is a Saving to that Perſon who is not Party or Privy to the Fine, and that he may 


plead to avoid it, that none of the Parties, nor any to their Uſe, had any Thing in the Land at 
the Time of the Fine levied, and this proves, that the antient Form in Pleading a Fine was, 
Quidam finis ſe levavit, without alledging a Seiſin in Fee in the Cogniſor. See 2 Lutw. 1608. 
in Walters and Hodges's Caſe. "Pl | 


Df Fines ſur conceſſit. 


5 Enant for Life, Remainder in Tail, he in Remainder levied à Fine to the Tenant for Life, 

1 and to her Husband fur conceſſit tenementa, &c. to him and his Wife, for the Life of the 
Mie, and after Proclamations made, the Conuſor died; adjudged, this Fine was no Diſcontinu- 
ance to bar the Eſtate-tail, but only during the Life of the Tenant for Life; and after that is de- 
termined, the Eſtate-tail is neither barred or altered. 2 Cro. 40. The Earl of Rutland's Cale. 
Moor 747. S. C. By the Name of the Lord Roſſe verſus The Earl of Rutland. 


2. In a Special Verdict in Ejectment, the Caſe was, the Husband being ſeiſed in Right of his 2 Mod: 
Wiſe, of a Reverſion in Fee expedtant upon the Determination of a Term for Years, ſettled the 29: 


Tenements to the Uſe of his Wife Bridget, for Life, Remainder to Fraucis Leigh, an Infant, and 
Elizabeth his Wife, and the Heirs of Francis and Elizabeth to be begotten, Remainder to the 
Husband for Life, Remainder to the right Heirs of his Wife Bridget ; afterwards the Husband 
and Bridget his Wife, by Fine ſur conceſſit, did grant the ſaid Tenements & totum & quicquid 
habent therein, ad terminum Vita ipſorum Willielmi (the Husband) & Bridgitte & eorum diutius 
Viventis, Cc. with Warranty, and this was in Truſt for the Purchaſer of the Inheritance; the 
Leſſee for Years attorned, and afterwards, in the ſame Term, the Father of Francis Leigh, and 
William and Bridget his Wife levied a Fine ſur cogniſance de droit to the Earl of Salisbury the 
Purchaſer ; this Warranty of the Father deſcended on Thomas Leigh, who was the Son and Heir 
of Francis, who was Son and Heir of him who entered into this Warranty; and the Queſtion 
was, whether he was barred by it; and this depended upon the Operation of the Fine ſur conceſ- 


Ft; for if it enured as a Grant of the Eſtate in Poſſeſſion of Milliam the Husband and Bridget his 


Wife, then it diſplaces the Remainder to Francis, and makes Room for the Warranty to bar, but 
if it paſs only the Eſtate of Bridget, the Wife in Poſſeſſion, and the Remainder of Milliam for 
Life, only as a Remainder, and not in Poſſeſſion, then it doth not deveſt the Eſtate of Francis 
in Tail, and  *tis not barred by the Warranty: The Court inclined, that it paſſed the whole 
Eſtate of Milliam and Bridget in Poſſeſſion, and not by Fractions. 2 Lev. 1154. Piggot verſus 


Lord Salisbury. N 


(G) 


Df Fines ſur Cogniſance de droit, what paſſes by them, what not; and of 
Lands in ſeveral Uills, 


I. T* every Fine there are five Parts: /. The Original Wrir, for there muſt be an Original Writ 
I on every Fine. (2.) There muſt be a Licence to a agree, upon which a Fine is due to the 
King, and-that is called the King's Silver, which muſt be entered on the Writ of Covenant, @c. 
(3. The Concord it ſelf, which is the Foundation of the Fine; and if upon that the King's Silver 
is entered, and the Conuſor ſhould die before the Fine paſſeth the other Offices, tis ſtill a good 
Fine. (4.) The Note of the Fine, which is often taken for the Concord, but is only an Abſtract 
out of the original Writ and Concord, which remains with the Chirographer. (5.) There is the 
Foot of -the Fine, which includes the whole Fine, as the Day, Place, and before whom the Fine 
was acknowledged, and this is contained in the Indentures of the Fine, which, when delivercd, 
then the Fine is ſaid to be engroſſed, and not before. 5 Rep. Tey's Caſe. 

2. Leſſee for Years died Inteſtate, and afterwards a Fine with Proclamations was levied of the 
Lands held by this Leaſe, and the Conuſee, and thoſe claiming under, enjoyed it under this Fine 
above fifty Years; and then he who had the Right of Adminiſtration to the firſt Leſſee, ſuppo- 
ſing that the Term for Years was not bound by this Fine, becauſe it was not a Freehold or In- 
heritance, and by Conſequence not within the Statute 4 H. 7. took out Adminiſtration ; and 
two of the Judges held, that he had a good Title, but one of them afterwards altered his Opi- 
nion; and he, with the Chief Juſtice Anderſon held, that the Statute did extend to bind the 
Right of a Term for Years, if the Leſſee was in Poſſeſſion before the Fine levied.  Goldſ. 171. 
Coot verſus Atkinſon. | | 

3. B. G. who was a Debtor to the Queen, covenanted to convey Lands to the Lord Treaſurer, 
c. to the Uſe of the ſaid B. G. and his Heirs, until Default of Payment, &c. and after ſuch De- 
fault to the Uſe of the Queen, her Heirs and Succeſſors, until the Debt ſhould be paid out of the 
Profits, Cc. and after the Debt paid, then to the ſaid B. G. his Heirs and Aſſigns for ever, and 
he levied a Fine to the aforeſaid Uſes, and afterwards he bargained and ſold the Lands to an- 
other; the Debt was not paid; the Queen ſeiſed the Lands, and granted them to R. M. quouſque, 
the Debt ſhould be paid, and afterwards it was paid by Perception of the Profits; adjudged, that 
notwithſtanding the Bargain and Sale made by B. G. he ſhould have his Lands again, becauſe at 
that very Time when he made it, he had an Eſtate, but it was determinable upon Non- payment 


of the Debt, and after the Debt paid, then a new Eſtate was limited to him, (viz.) an __ 
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862 
Fee: ſimple to him and his Heirs ; ſo that by the Bargain and Sale, the determinable Fee-ſimple 
paſſed, and the abſolute Fee could not, becauſe it was not then in Being, for that was to ariſe u 
on the Payment of the Debt, which was not paid at the Time of the Bargain and Sale; but if the 
Conveyance had been by Fine or Feoffment inſtead” of the Bargain and Sale, then this Poſſibility 
of an abſolute Fee had paſſed to the Vendee by the forcible Operation of ſuch Conveyances. Mich. 
28 Elix. 1 Leon. 33. 1 | | | | 
W. jones 4. Tenant in Tail of Lands called Eſtont, levied a Fine of Lands in Eſtlington and Eſton, 
Se whereas the Lands called Eftons lay in another Pariſh ; adjudged, that the Lands called Eſtons 
4 8 did paſs, tho the Pariſh in which they lay was not named, becauſe this being an amicable Aſſu- 
5 8. rance, would paſs Lands in a Lieu conus. Godbolt 440. Evely verſus Eſton. 
5. There were two Towns A.and B. in one Pariſh, likewiſe called B. a Fine was levied of 
Lands in B. not diſtinguiſhing the Town of B. from the Pariſh of B. and whether the Lands in 4. 
ſhould paſs, was the Queſtion ; adjudged they ſhould not, for both A. and B. were diſtin Towns, 
and tho' the Pariſh of B. might comprehend both, yet the Lands in A. ſhall not be compriſed in 
the Fine levied of Lands in B. generally, unleſs A. had been an Hamlet of B. and the Fine had 
been levied of Lands in the Pariſh of B. and then the Lands in both the Towns had paſſed. 2 
Cro. 120. Storke verſus Fox. See Recovery. (E) 4. 
6. In Treſpaſs, the Queſtion was, whether a Fine ſur Cogniſance, Cc. could be levied of 4 
* See Re- Cloſe by a Lieu conus in a Town, without mentioning the Town, * Vill, or Hamlet where it lies; 
covery. and adjudged, that it might, becauſe tis but an amicable Agreement between the Parties. 2 Cro. 
* 574. Monk verſus Butler. 
7. Where the Cogniſor is to paſs the Manor of D. to B. the Cogniſee, by a Fine executory, 
and he levy a Fine to him by the Name of the Manor of D. and of ſo many Acres of Land in 
Dale and Sale, being the Towns in which the Manor lieth, and afterwards the Cogniſor pur- 
chaſeth other Lands in theſe Towns, the Fine ſhall not be executed of the new purchaſed 
Lands, but ſhall extend only to theſe Lands which he had an Intent and Power to paſs. Poph. 
104. Kelly's Caſe. 
8. Leaſe for Years, to commence after the End or Determination of a former Leaſe then in 
Being; the firſt Leaſe ended, the ſecond Leſſee did not enter, but he in Reverſion did, and aſter- 
Wards levied a Fine with Proclamations, and the five Years paſſed without Entry or Claim of the 
ſecond Leſſee; adjudged, that he was barred now by the Fine, and bound by the Statute 4 H. 7. 
for that Statute mentions Intereſts to be barred by Fines, and the Leſſee in the principal Caſe had 
an Intereſt in the Lands. 5 Rep. 123. Saffin's Caſe. 
1 And, 9. The Bargainor by Deed of Bargain and Sale, conveyed the Reverſion of certain Lands in 
285 TIhitchurch and Goring, to one Libb and his Heirs, after a Term for Years then in Being, and 
Cro.Eliz. peſore the Inrolment he levied a Fine of the ſame Lands, to the ſame Libb and his Heirs; and 
after the Fine was levied, the Deed of Bargain and Sale was enrolled, purſuant to the Statute 
| within the fix Months ; adjudged, that tho' the Deed was delivered before the Fine was levied, 
Yelv.124. yet Libb the Conuſee ſhall be in by the Fine, and not by the Deed, becauſe the Fee - ſimple paſſed 
Owen 70. to him by the Fine, and ſhall not afterwards be deveſted out of him by the Enrolment, ſince it 
S.C. pas abſ6lutely eſtabliſhed in him by the Fine; tis true, the Inrolment ſhall relate to the Delivery 
of the Deed, but that is to prevent and protect the Eſtate from all intermediate Incumbrances, 
but never to develt any Eftate lawfully ſettled in the Bargainee before that Time. 4 Rep. 70. 
Hinde's Caſe. | | 
10. Leſſee for Years aſſigned over his Leaſe to another in Truſt for himſelf, and afterwards 
purchaſed the Inheritance ; then he levied a Fine with Proclamations, and the Truſtee did not 
klaim the Leaſe within five Years; adjudged, that by this Fine and Nonclaim, the Intereſt of the 
Lefſee was barred, tho' he had the Poſſeſſion only under the Truſtee, for the Truſt is included in 
the Fine. Cro. Car. 77. 1ham verſus Morrice. | | 
March 11. Fenant for Life, Reverſion in Fee to an Ideot, whoſe Uncle levied a Fine, with Proclama- 
vw tions, and having Iſſue R. who had Iſſue B. S he died, and afterwards the Ideot died without 
; Jones Iſſue, and then B. G. entered as Heir to him; it was adjudged that he might, and that he was 
not barred by this Fine of his Grandfather; for tho there was a Neceſſity of naming him in 
deriving the Deſcent of the Inheritance to B. G. his Grandſon, who was Son and Heir of R. 
who was Son and Heir of the Grandfather, who was Uncle and Heir of the Ideot, who was 
laſt ſeiſed of the Inheritance; yet this was not a naming him by Way of a Title, but by Way of 
Pedigree, for he made no Claim from him, but from the Ideot who was laſt ſeiſed, &c..' Cro. 
Car. 514. Edwards verſus Rogers. | | 
12. Tenant for Life, Remainder to the Heirs Males of his Body, Reverſion in Fee to the elder 
Brother of the * for Life; he levied a Fine with Warranty to B. G. and aſterwards died 
without Iſſue Male, leaving Iſſue only one Daughter, then the elder Brother died without Iſſue; 
adjudged, that this Fine and Warranty ſhall make a Diſcontinuance of the Fee, and deveſt him in 
the Reverſion of it in whom it was placed, and gain a new Eſtate and Fee to the Cogniſor, upon 
which the Fine and Warranty ſhall enure, and by Conſequence bar the Daughter; for the Warran- 
ty did not immediately deſcend upon her, but upon the elder Brother, who had the Right in Re- 
verſion; yet when he died without Iſſue, it then deſcended on her as Heir to her Uncle, and by 
Conſequence ſhe is barred by the Fine, Cro. Car. 111. Salvin verſus Clerke. | 


1 13. Te- 


F 


2 


nant for Life, made a Leaſe for Years of the Lands, and agreed with the Leſſee, that he ſhould 
make a Feoftment, Who did it accordingly ; afterwards both the Brothers releaſed to the Feoffee 
with Warranty, both which Warranties deſcended upon their Nephew, who was their Heir, and 
alſo the Remainder Man in Tail; but adjudged, that both the Warranties commenced by Diſ- 
ſeifin, becauſe the Feoffment was made by Covin ; then it was moved, that if the Nephew, not 
knowivg of this Diſſeiſin, had levied a Fine to a Stranger, whether that ſhould bar his Right, 
and enure to the Benefit of the Diſſeiſor; and adjudged, that it ſhould not, but it ſhould enure 
to the Benefit of the Cogniſor, that is, to his own Benefit; for otherwiſe a Diſſeiſin being made 
in a Secret Manner, might be a Means to difinherit any one who ſhould levy a Fine for the Be- 
nefit of himſelf, or of his Wife and Children. Cro. Car. 347. Fitzherhert verſus Fitzherbert. 
14. Husband and Wife ſeiſed of a Rent-Charge in Fee, in Right of the Wife, levied a Fine of 
it to two Conuſees, and to the Heirs of one of them, to the Uſe of both of them, and their Heirs 
for ever; adjudged, that they were ' Jointenants of the Rent, for otherwiſe there would be a 


Fra&ion of the Eſtate, (viz.) one would be in by the Common Law, and the other by the Sta- 
tute of Uſes. Hutt. 112. Parxell verſus Bridges. 


15. In a Special Verdict in Ejectment the Caſe was, there is a Pariſh called Ribton, and a Vll 


called Ribton, but not co-extinfive with the Pariſh; Tenant in Tail bargained and ſold his 
Lands in the Pariſh, but out of the Vill, and covenanted to levy a Fine, and ſuffer a Recovery to 
the Uſes in the Deed of the Lands in the Pariſh, which was afterwards ſuffered of the Lands in 
Ribton, and the Queſtion was, whether the Lands in the Pariſh did paſs or not; it was argued, 
that it did not, becauſe where a Place is named in a Recovery (as in this Caſe Ribron was named) 
it ſhall be intended a Vill, and tho' it appears by this Deed, that the Lands in the Pariſh ſhould 
paſs, yet that Intention ſhall not carry the Words farther than they are contained in the Record; 
and tho the Deed, the Fine and Recovery make but one Conveyance, yet each has its ſeveral 
Effect; bur adjudged, that fince Common Recoveries are become the Common Aſſurances of 
Men's Eſtates, they ſhall have a favourable Conſtruction; but this Caſe was the ſtronger, becauſe 
the Jury found, that the Tenant in Tail had no Lands in the Vill, therefore this Recovery would 
be void, if it did not paſs the Lands in the Pariſh. 2 Vent. 31. Sir John Otway's Caſe. 1 Mod. 
78. 1 Vent. 143. S. P. 2 Mod. 333. See 2 Cro. 120. Storke verſus Fox. 


16. In a Special Verdict in Ejectment the Caſe was, Tenant in Tail of Lands in Shrewsbury 1 Mod. 
and Cotton, which ſaid Coteon was within the Liberty of Shrewsbury, ſuffers a Common Reca- 206. By 


very of all his Lands within the Liber 


ty of Shrewsbury, and whether the Lands in Cotton, which e Name 


was a diſtin& Vill, but within the Liberty, &c. ſhall paſs, was the Queſtion ; it was admitted they 4 


would paſs in a Fine, but not in a Recovery, becauſe there more Preciſeneſs is required; beſides 
there is no Præcipe to recover Lands in a Liberiy Sed per Curiam, there is no Difference as to 
this Matter between a Fine and Recovery, they are both Common Aſſurances, avd both may be 
of Lands in a Lieu conus. 2 Mod. 47. Lever verſus Hoſier. 


(H) 
Ok Fines ſur Grant and Render. 


Is A Fine was levied of an Advowſon ſur Cogniſance de droit tantum, with a Grant and Render 
of the next Preſentation to the Conuſor, and of the ſecond Preſentation to the Conuſee, 
and ſo to preſent by Turns; and this was held good. 9 Eliz. Dyer 259. 

2. Aſſiſe for a Rent-Charge, in which the Caſs was thus, (viz.). Husband and Wife were ſeiſed 
of two Manors, and they by Fine conveyed the ſame (inter alia) to the Conuſee, by the Name 
of two Manors, Oc. and he by the ſame Fine rendered back to them an yearly Rent of 50 l. and 
to the Heirs of the Wife, and alſo rendered the two. Manors to them for their Lives, Remainder 
over in Tail; the Husband and Wife died, the Rent deſcended to the Plaintiff as Son and Heir 
of the Wife, and he had Judgment in the Aſſiſe; and upon a Writ of Error brought, the Error 
aſſigned was, that the Fine was pleaded of the two Manors (inter alia) by which it may be rea- 
ſonably intended, that other Lands paſſed beſides the Manors, and therefore the Aſſiſe brought 
againſt him alone, who was Tenant of the Manors, is not good, becauſe all the Fenants of 


the Lands- ought -to be named ; this was adjudged a material Exception ; the ſecond Error was 


that the Grant of the Rent was void, becauſe the Land was granted at the ſame Time, and to 


the ſame Perſon, and the Grantee cannot have both; but as to this it was adjudged, that the 
Law ſhall marſhal it ſo as to make the Grant of both to be good; for in the firſt Place the 
Rent ſhall paſs, and then ir ſhall be as a Purchaſe. of the Remainder of the Land in Fee, which 
ſhall nor extinguiſn the Rent. Cro. Eliz. 226. Garnon verſus Miſton. ' p 

3. [n-Replevin, the Caſe was, B. and G. levied. a Fine of the Place where, & c. ſur Cogniſance 
de droit come ceo, and the Conuſee by the ſame Fine rendered back the Lands to B. in Tail, re- 
ſerving a * Rent to himſelf; and alſo, that if the Tenant in Tail ſhould die without Iſſue, tben 
the Lands ſhould remain to G. the other Conuſor in Fee ; afterwards B. the Tenant in Tail died 
ok Ag levied by the Tenant in Tail, but remains as a collateral Charge on the Land difttainable of Common 
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without Iſſue; it was a Queſtion, Whether the Rent and the Rever/ion paſled, it being by one 
Fine; and adjudged, that both did paſs,” and that it ſhould enure as ſeveral Fines ; but where a 
Gift is made in Tail, rendring Rent to the Donor, the Remainder over in Fee, this being a 
Deed, is a good Reſervation of the Rent, and the Remainder only, without the Rent, ſhall go 
to him to whom tis limited over. Cto. Eliz, 727. White verſus Geriſb. 2 | 
4. Husband and Wife levied a Fine to the Conuſee, who by the ſame Fine granted and ren- 
dered to them, and to the Heirs of the Husband, and rendered other Part of the Lands to the 
Wife in Tail, Remainder over; now there being a plain Variance in this Caſe, for after the whole 
as rendered to the Husband in Fee, then Part to the Wiſe in Tail; the Heir of the Huſ- 
nd brought a Writ of Error, and aſſigned this Variance for Error; but adjudged, that there is 
no Occaſion of a preciſe Form, in a Render upon a Fine, becauſe tis only an amicable Aſſurance 
upon Record. 5 Rep. 38. Tey's Caſe. . Fe | 
5. Adjudged, that where the King is Tenant in Tail by the Gift of any of his Anceſtors, being 
Subjects, he may upon a Fine by Grant and Render, bar the Eſtate-Tail; but in ſuch Caſe it would 
be neceſſary for the Conuſee to have likewiſe a Grant from the King by expreſs Words, to enter 
upon the Lands, becauſe the Fine upon a Grant and Render, being only Executory, it may be 
a Queſtion, whether the Conuſee may enter upon the Poſſeſſions of the King, without ſuch a 
Grant! 7 Rep. 32. Caſe of Fine levied by the King. 
6. In Replevin the Caſe upon the Pleadings was, a Feoffment was made, rendring 3 J. per Ann 
Rent, with a Clauſe of Diſtreſs, and the Feoffor covenanted to make a farther Aſſurance of the 
Land; afterwards he levied a Fine to the Feoffee, with a Render of 3 J. Rent; adjudged, that 
he might avow for the old Rent upon the Feoffment, notwithſtanding the Fine; and that the 
Render is not a Grant of a new Rent, but a Confirmation of the old. Moor 298. Sherrot verſus 
Holloway. | BUT : | | 
7. A Fine upon a Grant and Render was levied in the Reign of Ed. 4. and a Sci. fa. brought, 
and Judgment given, and a Mrit of Seiſin awarded, but not executed; afterwards another Fine 
ſur  Cogniſance de droit come ceo was levied of the ſame Lands, and five Years paſſed, and the 
Writ of Seiſin of the firſt Fine being not executed, another, Sci, fa. was now brought to execute 
it; to which Sci. fa. the Fine ſur Cogniſance de droit was pleaded in Bar; and the Queſtion was, 
whether it ſhould bar it, or not; it was inſiſted, that it ſhould not, becauſe the firſt Fine was 
Executory, and in Cuſtodia Legis, by which tis preſerved, and a Fine ſur Cogniſance cannot af- 
fect a Thing executory; for the Eſtate ought to be turned into a Right, otherwiſe it cannot be bar- 
red by ſuch Fine; but the Eſtate of him in this firſt Fine is not turned into a Right by the ſecond 
Fine, and by Conſequence not barred ; beſides, the Statute 4 H. 7. is a general Law, and in the 
affirmative, and therefore ſhall not take away the Statute, of V. 2. which gives the Sci. fa. but 
the Court inclined, that the ſecond Fine, and five Years paſſing, was a Bar to the firſt Fine mot 
being executed.  Paſch. 18 Car. March 194. Apſiey verſus Bots, T of v6ca 
8. . H. was ſeiſed in Fee, as Heir on the Part. of his Mother, and he and his Wife levied a 
Fine to W. R. and L. R. with Warranty, and they by the ſame Fine did grant and render the 
ſame Lands to the Husband and Wife in Tail, Remainder to the Heirs of the Husband ; they 
both died without Iflue ; adjudged, that the Conuſees had once the Eſtate in them, and that 
the Fine and Render was a Conveyance at Common Law; and if fo, then the Render made the 
Conuſor a new Purchaſer, and by Conſequence the Lands ſhall go to the Heir of the Part of 


the Father. 1 Salk. 337. Price verſus Lang ford. AY 
Pk the Ates ok a Fine, where well limited, where not. 


Ee and Wife levied a Fine of the Lands of the Wife, and he alone declared the 


1 
II Vſes of the Fine, this ſhall bind the Wife, if her Diſaſſent does not appear; becauſe it 
ſhall be intended, that ſhe did conſent, if the contrary doth not appear; but if the Husband de- 
clare one Uſe,” arid the Wife another, they are both void, becauſe the Husband, tho' he is ſui ju- 
ric, hath no Eſtate in the Land, and the Wife, tho' ſhe hath the Eſtate, yet ſhe is not ſus juris, 
but under the Power of her Hasband, and in ſuch Caſe the Uſe ſhall follow the Ownerſhip of 
the Land. 2 Rep. 59. Beckwith's Caſe. o 3,580) O eee 

2. The Father covenanted with B. G. that in Conſideration of a Marriage between his Son 
"and the Daughter of the faid B. G. that before ſuch a Day he would levy a Fine of certain 
Lands, which ſhould be to the Uſe of the Son and Daughter in Tail, Cc. the Fine was ac- 
 *Knowledged accordingly; the Father died; adjudged, that the Deed did not mention any Mar- 
riage had between the Son and Daughter, yet the Eſtate-Tail was executed in them before the 
Marriage had, becauſe the Fine, without any Conſideration, doth carry the Uſes, and they are 
perſected by the Fine, tho” the Conſideration is executed afterwards ; but without a Fine, ſuch a 


Oonſideration would not have raiſed an Uſe, for in ſuch Caſe the Marriage muſt be had, and 


the Conſideration executed before any Uſe could ariſe. 1 Leon. 138. Stephen's Caſ. 
3. In Covenant, Cc. the Plaintiff declared, that the Defendant had bargained and ſold to him 


318. C. the Plaintiff) four Meſſu ages. by the Name of all his Lands in H. and did covenant to levy a 


Fine of them for farther Aſſurance (but in Fact the Covenant was to levy a Fine of all — 
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Lands in H.) and ſets forth, that he tendered a Fine to the Defendant to be levied by him, of all 
thoſe four Houſes comprehended in the Deed ; the Defendant pleads, that at the Time of the 
Covenant, he was ſeiſed of two Houſes, &c. and that the other two deſcended to him after- 
Wards, upon the Death of his Anceſtor; and traverſed, that he was ſeiſed of the ſaid Lands mo- 
do & forma; and upon a Demurrer the Defendant had Judgment; for that the Plaintiff had de- 
clared, that the Defendant was ſeiſed, and fold him four Meſſuages, and that he tendered him a 
Fine of ſo many; and the Defendant pleaded, that he was ſeiſed of two, and no more, and ſo 
would have the Fine extend beyond the Covenant; and therefore he might well refuſe it when 
tendered. 1 Roll. Rep. 103, 117. Wilſon verſus Milch. 


(K) 
Levied by Pusband and Mite. 


b \ N Here the Caption of a Fine is taken of a Feme ſole upon a Dedimus, and ſhe marries 

before the Day of recording it ; yet adjudged, that the Fine ſhall be engroſſed 
and recorded, as the Fine of a Feme Sole, becauſe ſhe had done all towards paſſing the Hine, 
which was in her Power to do, and it ſhall bind her and her Heirs; and by the Opinion of 
ſome, her Husband ſtall be bound by this Fine, becauſe the Marriage was the Act of both; 
but if ſhe had died before the Return of the Dedimus, then the Writ of Covenant had abated, 
becauſe her Death was by the Act of God. Mich. 7 Eliz. Dyer 246. 

2. Upon a Writ of Error to reverſe a Fine levied by Husband and Wife, for the Non- 
age of the Wife, they ſhall have preſent Reſtitution; for when they join in a Hinè of the Lands 
of the Wife, all the Eſtate paſſeth from her, and the Husband is joined only for Conformity; 
and therefore the Law permits the whole Eſtate to be reſtored to her, tho' her Husband is living. 
Mich. 31 Eliz. Worſley verſus Charnock, cited in 2 Rep. 77. in the Lord Cromwell's Caſe. 
- 3. The Husband alone levied a Fine with Proclamations, of the Lands of his Wife, and died, 
and five Yeats paſſed without Action or Entry by the Wiſe ; adjudged, that ſhe is barred by the 
Statute 4 H. 7. and that ſhe is not aided by the Statute 32 H. 8. becauſe that Statute doth not 
mgprtion Fines with Proclamations. 6 Ed. 6. Dyer 72. 8 Rep. 72. in Greenly's Caſe, 5 Eliz. 
Dyer 224. S. P. 2 Rep. 93. Bingham's Cale. 

In a Special Verdict in Replevin, the Caſe was, a Feme Covert alone declared to the 1 And. 
Uſes of a Fine intended to be levied by her Husband and her ſelf, of her own Lands; and be- 164. 
fore the Fine was levied the Husband alone declared other Uſes ; it was agreed on all Hands, N 
that the Uſes declared by the Wife were void, and that the Uſes declared by the Husband were . 2 4 f 
only good againſt himſelf during the Coverture, and no longer. 2 Rep. 56. B:ckwith's Caſe. Blithe g. 
Moor 196. S. C. Colgate. 

5. The Wife was an Infant, and her Husband and ſhe levied a Fine of her Lands, which was 
exemplified ; they were both brought into Court by Rule, upon the Complaint of him in Re- 
mainder ; and all this Matter appearing, the Fine was vacated in C. B. and the Exemplification 
was brought into Court and delivered up ; the Vacat was quoad the Wife only, and he in Re- 
verſion was ordered to bring an Information againſt the Commiſſioners, who took the Caption 
of the Dedimus, Cc. 3 Lev. 36. Hutchinſon's Cale. 1 

6. Formedon in Remainder, the Caſe was, there were three Siſters, the eldeſt was Tenant in 
Tail, as to a fourth Part of the Lands, Remainder to the other two in Fee; the Tenarit in 
Tail married, and then ſhe and her Husband joined in a Fine ſur Cogniſance de droit come ceo, &c. 
to the Uſe of them both, and to the Heirs of the Body of the Wife, Remainder in Fee to the 

right Heirs of the Husband ; and this was with P/urranty againſt them, and the Heirs of the 
Wife, who afterwards died without Iſſue; and then the two Siſters brought a Formedon a- 
gainſt the Husband, who pleaded this Fine and Warranty ; and upon a Demurrer, it was objected 
againſt the Form of Pleading this Fine, which was of a fourth Part, without ſaying into how 


mauy Parts to be divided; but adjudged, that 'tis good in a * Fine, being a Common Aſ- 1 Leen- 


furance, but not in a Writ; then as to the Matter in Law, whether this Warranty was a Bar 4 
ro the Demandants; and ad;udged, that it was, becauſe the Husband warranted during his own 
Life only, and took back as large an Eſtate as he warranted ; ſo that the Warranty as to him, 
was deitroyed as ſoon as created. 1 Mod. 181. Fowle verſus Doble. 

7. The Husband and Wife covenanted to levy a Fine of the Lands of the N, to the Moa 
Ule of the H:irs of the Body of the Husband on the Wife to be begotten, Remainder to the 5 75 
Husbaud in Fee; they both died without Iflue ; and in Ejectment the Queſtion was, whether 
the Heir of the Husband, or the Heir of the Wife, ſhould have theſe Lands; and adjudged, 
that the Heir of the“ Wife had the Title, becauſe this Limitation to the Heirs of the Body 7115 
of the Husband, is meerly void; for taking it as a Remainder, there is-no precedent Eſtare Fudoment 
of Freehold to ſupport it, for here. can be no Eſtate for Life to the Husband by Implication, affirmed in 
becauſe the Eſtate was the Wife's Eſtare, to which in Law he is a Stranger; and taking it as a Farlia- 
Springing Uſe, then it muſt be Executory, becauſe tis to ariſe after a Dying without Heirs of 6% 3 
his Body, which the Law will not expect; but 4 Feoffment to the Uſe of T. P. and the _ 
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Heirs ofhi s Body, to cointience four Years ſrom thence, or to corrimence after the Death of T. P. 
without Iſſue, if he die without Iſſue within twenty Years, is good, as a Springing Uſe, becauſe 
the whole Eftate remains in the Feoffor till that Time. 2 Salk. 675, Davis verſus Speed, 
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| Citing. See Trefpaſs, (K) 37. 


Foꝛtible Entry and Detainer. 


Indictments and Convictions therein, good. | Indictments and Convictions therein, not 
(A) good. (B) 


(A) 


Jndictments and Convictons, good. See Jaſtice of Peace. (A) per totum. 


Poſtea (B) pl. 12. 


I. HIS is an Offence puniſbable by the Statute 8 H. 6. either by Indictment or Ac- 
tion; and it lies where a Man is put out of his Freehold of Lands or Rent with 
Force, or where he is put out peacably, and kept out by Force. He who brings 
this Action muſt be expelled, therefore a Reverhoner cannot have it, for he may be 
diſſeiſed, but cannot be expelled; and the Plaintiff ſhall recover Damages and treble Coſts ; but 
if the Defendant hath been in peaceable Poſſeſſion for three Years, then he may keep any one 
out by Force; the Action is ſeldom brought, but the Indictment often. Dyer 141. | 

2. Indictment upon the Statute 8 H. 6. reciting, that where any one is expelled and diſſeiſed, 
Cc. to which it was obje&ed, that the Statute was miſrecited; for *tis if any one is expelled 
or dſſciſed, &c. but this ge vs was diſallowed ; for Words in the Disjunfive ſball be ex- 
pounded in the Copulative ; eſpecially in this Cale, for if he be not expelled and diſſeiſed, the 
Indict ment is not good. Mich. 36 Elix. Cro. Elix. 307. Hall verſus Gauen. 

3. Indictment for a Forcible Entry upon Leſſee for Years, the Reverſion being in the Gold- 
ſmiths Company of London; ſetting forth, that the Defendant expulit & diſſeiſivit, the Com- 


pany, Cc. & quendam, B. G. tenentem expulit ; it was objected, that one might be diſſeiſed, 


who was not in Poſſeſſion; but *tis abſurd to ſay, that one may be expelled, who was not at that 
Time in Poſſeſſion, and here 'tis plain, the Company were not in Poſſeſſion, and yet the Indict- 
ment is, that the Defendant expulit both the Company and their Tenant ; but adjudged, that 
the Poſſeſſion of the Leſſee is the Poſſeſſion of thoſe in Reverſion. 29 Eliz. Godb. 45. 

4. Reſtitution upon an Indictment of Forcible Entry muſt always be made to him in Reverſion, 
and not to the Leſſee for Years, becauſe he is the Perſon who is diſſeiſed, and therefore 
he ought to be reſtored, and then his Leſſee may re-enter. 1 Leon. 327. Sover's Caſe. 

5. Indictment for a Forcible Entry into a Cloſe ; it was objected, that this was incertain, for 
there cannot be any Reftitution awarded ; it ought to be into a Cloſe containing twenty Acres of 
Land, Cc. more or leſs; but adjudged, that the Indictment was good; for an Eje&ment will lie 
of a Cloſe, a fortiori an Indictment will lie. Paſch. 32 Eliz. Cro. Eliz. 458. Humphry's Caſe. 
Ejectment. (A) 5. 

6. Indiment upon the Statute ; Exception was taken to it, for that it did not mention any 
Freehold in the Party grieved ; but becauſe the Words were expulit & diſſeifivit, it could not be 
true, unleſs the Party had a Freehold, whereof he might be diſſeiſed; then it was objected, that 


the Indictment was, in unum Tenementum intravit, which Word Tenementum is incertain and too 


general; and ſo it was adjudged ; but becauſe it was in unum tenementum & decem acras terra 
thereunto belonging, he was forced to anſwer as to the ten Acres. Paſch. 26 Eliz. 3 Leon. 101. 
Wroth verſus Capell. | 


7. The Leſſee for Years paid the Rent to him in Reverſion for ſeveral Years ; but before his 


Term expired, he took a new Leaſe from another, who, he conceived, had a better Title, and at 


the End of the Term, kept the Poſſeſſion againſt his old Landlord by Force; adjudged, this 
was a Forcible Detainer, tho' no Perſon endeavoured to enter; becauſe the Poſſeſſion of the 
Termor was the Poſſeſſion of him in Reverſion. 2 Cro. 199. Suigg verſus Shirton. 
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8. It hath been a Queſtion, whether the ſuſtices of Oyer and Terminer, or Gaol-Delivery, can 
make Reſtitution, upon an Indictment of torcible Entry, becauſe the Statute giveth that Power 
only to Fuſtices of rhe Peace ; but if the Indictment is removed into B. R. coram Rege, they 
may award Reſtitution. See 11 Rep. 65. Dr. Foſter's Caſe. Moor 848. S. P. 

9. Indictment on the Statute 8 H. 6. Onare Vi & Armis ch manu forti diſſeiſiverunt B. G. Oc. 
& adbuc extratenent eundem B. G. contra pucem, & c. it was objected againſt this Indictment, be- 
cauſe tis ſaid diſſeiſiverunt, and did not ſay expulerunt ; but adjudged, that every Diſſeiſin implies 
an Expulſion. 2 Cybo. 31. Andrews verſus Cromwell. 

10. Indictment upon this Statute, for expelling B. G. from his Copyhold ; Exception was taken 
to it, becauſe tis not (aid, he elle him; but adjudged good in the Caſe of a Copyhold, be- 
cauſe a Man cannot be diſſeiſed of ſuch an Eſtate, for he hath no Freehold in it. Popham 205: 
Ploydon's Caſe. 

11. Indi&ment upon the Statute, Ad Seſſion” Pacis, &c. per Sacramentum duodecim, &c. Jura- 
torum exiſtit præſentatum, and did not ſay, Proborum & legalium hominum ; adjudged, they thall 
be ſo intended. 2 Cro. 41. Bawd's Caſe, 

12. Exception to the Indictment, for that the Inquiſition was taken before V. N and J. C. 
Juſtices of the Peace, and doth not ay, Necnon ad diverſas felonias tranſgreſſiones, & c. adjudged 
good, becauſe Juſtices of Peace only have an Authority by this Statute, to enquire, &c. then it 
was objected, that the Entry was in unum meſſuagium five domum, and ſo void for Incertainty 1 
but adjudged, that an Houſe and a Meſſuage are the ſame Thing. 2 Cro. 633. Elis's Caſe. 0 

13. Indictment for a Forcible Entry into an Houſe, Parcel of the Manor of C. which was the | 
Freehold of E. D. and of which Houſe F. H. was Tenant by Copy of Court- Roll, and it was | 

laid for diſſeiſing G. D. and expelling F. H. from thence; it was objected, that no Reſtitution 
could be awarded upon this Indictment, for that is only to be made in reſpe& of the Freehold ; l 
and the Lord of the Manor, who hath the Freehold of this Houſe, deſires no Reſtitution ; but ad- {8 
judged, that Reſtitution ſhall be awarded to the Copybolder ; for the Court ought to reform the 1 
Wrongs in their ſeveral Degrees, as they appear on the Record; and here 'tis plain, that the Co- 1 
pyholder was expelled wrongfully, therefore he ought to be reſtored; but if the Indictment had #0 
been only of Diſſeiſin, there could be no Reſtitution, but at the Prayer of him who had the Free- j 
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1 
hold. Telv. 8 1. Sir And. Nouell's Caſe. | li \ 
14. Indictment, &c. for Entring into an Houſe exiſten ſolum & liberum Tenementum E. D. 1 
which was found 7 and Exception was taken to it, becauſe it did not ſet forth, that it 8 
was adtunc exiſtens, &c. but adjudged, that when it was found, that o ſuch Day he entered 1 | 
into the Houſe exiſtens liberum Tenementum, & c. the Word Exiſtens muſt neceſſarily refer to the if 1 
Day of the Entry. Telv. 1. Fenton's Caſe. See Poſtea (B) pl. 2. contra. * i is g 
15. Indictment againſt wo, for that they on ſuch a Day and Year, at R. intraverunt in unum Yelv. 31. \ #68 
Meſſuagium exiſten liberum Tenementum cujuſdam B. G. & ipſum a libero Tenemento ſuo injuſte Palm. ' WY 


& fine judicio diſſeifiverunt, & ipſum fic inde expulſum extra poſſeſſionem inde Vi & Armis & 9% _.. 1 
manu forti extratenuerunt & alia, Cc. it was objected, that in all Indictments on the Statute pea # 4 
8 H. 6. the Entry ought to be laid pacifice, or with Force; but in this Caſe it was neither, and Sp mh 
yet adjudged good, for where the Entry is generally laid, it ſhall always be intended pacifice, and 1 
Force muſt always be expreſſed, becauſe it ſhall never be intended. 2 Cro. 19. Fitz william's Cafe. 1 
2 Cro. 151. Ford's Caſe. S. P. See pl. 23. | 

16. Indictment for a Forcible Entry on Tithes, it was objected, that an Aſſiſe was the proper | 
Remedy in ſuch Caſe ; but adjudged, that the Indictment lay for a Forcible Entry, as well on f 
Tithes, as for a Rent, and Reſtitution was awarded to the Party. Cro. Car. Mich. 6 Car. 146. ö 

17. The Defendant was indicted for Entring into a Manor, c. and did not fay * Manu for- * Mad. ; 
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ti; adjudged good, for tis ſufficient, if extratenuit manu forti. Hill. 2 Car. Latch 224. Beverly's Caſes 96: 
TE I | The 
, ; —_— Queen Js 
| 456; | | | '\ | Dyer S. P. i 
18. Indictment on the Statute 8 H. 6. for that quidam vocatus Captain Scorafeild atid G. Street, 1 
c. on ſuch a Day, into ſuch a Houſe intraverunt, and from that Day to ſuch a Day, C. S. Ce. 1 
fic diſſeifit” & expulſ. manu forti extratenebant ; the principal Objection againſt this Indictment 1 
was, that the Jury found only, that they intraverunt, but did not ſhew how, either pacifice or 1 
with Force; but it was adjudged, that the Indictment was good, for *tis not material, whether | 5 
the Entry was peaceably or with Force; for in either Caſe it muſt be before the Forcible Detainer, 1 
and that is an Offence puniſhable by the Statute; and as to Firzwiliams it was never adjudged, | 
for there were two Judges againſt Two, that the Indictment was good. Palm. 194. The Lord Sa- 
lisbury verſus Sir Anthony Albley. Wars | 
19. Certiorari to remove a Conviction of Forcible Detainer by the View of the ſuſtices, &c. 
upon the Statute 15 R. 2. the Record returned was, /. Queſta eft nobis I. W. vidua quod quidam 
pacis, &c. perturbatores in domum manſionalem exiſten liberum tenement, and did not fay adtunc 
exiſten” ; *tis true, if the Indictment had been for a Forcible Entry, it muſt be adtunc exiſten*, be- 1 
cauſe Reltitytion is to be awarded; but for a Forcible Detainer there is no Reſtitution; but the 3 1 
Offenders being convicted pop the View of the Juſtices, are to be fined and impriſoned ; there- 1 
fore in this Caſe exiſten liberum tenementum ſhall be referred to the Time of the Complaint. 1 
1 Vent. 23. The King verſus Serjeannt. ng ENS x | 1 
20. In the Caſe between the Parties laſt mentioned, the Indictment was for a Forcible Entry Sid. 414. 
and Detainet; and the Jury found, that as to the Detainer with Force, Bi a Vera, but as to the 
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Entry with Force Igzoramus ; the Indictment was quaſhed, becauſe they ought to find all or none. 
The K ing verſus Serjeant. 1 Vent. 25. | 

21. It was moved to quaſh an Indictment for a Forcible Entry into a Church, becauſe thoſe In- 
dictments are only by Statutes, and not by the Common Law, and the Statutes mention Meſſua- 
ges or Tenements, ſo that a Church can never be intended by thoſe Words; but adjudged, that 
Statutes which are made for quietting Poſſeſſions ſhall have favourable Conſtructions, and there- 
fore ſhall extend to Churches, tho' a Vi Laica removenda is the proper Remedy, but that will not 
reſtore the Party to the Poſſeſſion. Sid. 101. The King verſus March, reported by Levinx by the 
Name of The King verſus Lorhing. | 

22. Indictment for a Forcible Entry; the Defendant pleaded the Statute of Limitations, (viz.) 
That he was in Poſſeſſion for three Tears, &c. and upon Demurrer to this Plea, for that the Defen- 
dant did not ſet forth by what Title he was poſſeſſed, adjudged, that it was not neceſlary, be- 
cauſe tis not the Title, but the Poſſeſſion, which is material. Sid. 149. The King verſus Burgeſſe. 
See Lodge verſus Fry. | 

23. A Conviction for a Forcible Entry cannot be quaſhed upon a Motion after a Fine is ſet, for 
then the Defendant muſt bring a Writ of Error, if there is any Error to be found. 2 Salk. 450. 
The King verſus Layton. 

24. The Caption of an Inquiſition for a Forcible Entry was, Juratores jurat & onerat ſuper 
ſacramentum ſuum dicunt ; it was objected, that it doth not appear to what they were ſworn, for 
it ſhould have been Ad inquirendum pro Domina Regina pro Corpore Com; tis true, Inquiſitions 
had been quaſhed for this Reaſon; but ſince this was a particular Offence at the Suit of the Party, 
given by the Statute, the Court would not quaſh it; tis true, in the Caption of Indictments at 
the Quarter-Sefſions, it may be neceſſary to ſay Ad inquirendum pro Domino Rege pro Corpore 
Com, becauſe the Commiſſion of the Juſtices of Peace is fo, and therefore the Jury muſt inquire 
according to that Commiſſion ; but here their Commiſſion is by a particular Statute; ſo the Reaſon 


is not the ſame, Mod. Caſes 95. The Queen verſus Matton. 


(B) 
Andictments and Convictions, not good, 


1. K Enant for Life, Remainder for Life, Remainder in Tail, Remainder over in Fee; the two 
Tenants for Life made a Leaſe to Martin for Life, with a Letter of Attorney to make Li- 
very, which was done accordingly; the firſt Tenant for Life died, then the Tenant in Tail entered 
for a Forfeiture ; and adjudged, that his Entry was lawful, to avoid the Eſtate of the ſecond Te- 
nant for Life, who was Particeps criminis in joining with the firſt Tenant for Life in the Leaſe to 

Martin. 1 And. 45. Martin verſus Savery. | 
See (A) 2. Indictment upon the Statute 8 H. 6. ſetting forth, that the Defendant ſuch a Day entered 
13. with Force into ſuch Land, being the Freehold of B. G. and with Force expelled him, and becauſe 
* Palm. it was not alledged, that it was adtunc the Freehold, & c. (viz.) at the Time of the Entry, the 
* Indictment was adjudged ill. 2 Cro. 214. Sir Nicholas Point's Caſe, and 609. Bridge's Caſe. S. P. 

_— Bulſt. 177. More verſus Lang ford. S. P. and 23 H. 7. Kelluay 98. Williams verſus Skidmore, 
Telv. 27. Fenton's Caſe contra, for the Word Exiſtens ſhall refer to the Time of the Entry. 

3. In an Indictment, the Statute was miſrecited, for that the Fine was alledged to be given 
ditto Domino Regi, and by the Statute "tis given Domino Regi, without dicto; adjudged a good 
Exception. 1 Bulſt. 218. The King verſus Cole. Cro, Eliz. 697. Eden's Caſe. & P. 
| The Indictment was fortitudine & potentia magna, but did not ſay manu forti, and for that 
Reaſon it was quaſhed. 2 Bulſt. 258. The King verſus Cox. — 

5. Indictment upon the Statute, to which an Exception was taken, that it did not ſet forth in 
whom the Freehold is, for the Word Diſſeiſe being in the Statute, therefore the Indictment ſhould 
be, that the Defendant entered and diſſeiſed the Plaintiff; and *tis for this Reaſon, that Tenant 
by Elegit, or by Statute-Merchant cannot maintain an Indictment on this Statute, without ſhew- 
ing an Entry and Expulſion of himſelf, and a Diſſeifin of him in Reverſion; the Indictment was 


quaſhed. Trin. 13 Jac. 3 Bulſt. 71. | 

6. The Indictment was for a Forcible Entry into the Lands, & c. adtunc & adhuc exiſtens libe- 
rum Tenementum G. D. & eum extratenet & diſſeiſivit adjudged, that there was a double Re- 
Pognancy in this Indictment, for if it was adhuc e the Freehold of G. D. then he was not 
eld out of it with Force, for the Word Adhuc mult refer to the Time of the Indictment brought, 
and if he was not held out by Force, then he could not be diſſeiſed. The King verſus Skeats. 

3 Bulſt. 421. ; 50 % ha BGA 
7. The Indictment was, for that the Defendants forcibly entered upon the Poſſeſſion of F. H. 
the Tenant of G. D. and diſſeiſed the ſaid G. D. & fic diſſeifitum extratenuerunt, and did not 
The Sta- ſet forth, that the Tenant was amoved or expelled, and for that Reaſon the Indictment was 
2 ne uaſhed; for the Poſſeſſion of the Leſſee or Tenant is the Poſſeſſion of him in Reverſion, and un- 
tus & if. leſs he is turned out, there cannot be a Diſſeiſin of him who hath the Freehold ; but if the In- 
ſeifirus, dictment had not expreſſed, that F. H. was the Termor, but generally, that the Houſe was in 
but recited Expulſus ſeu diſſeiſitus, and for that: Reaſon quaſbed. - 1 Roll. Rep. 406, | . 
1 13 


* 
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his Occupation, then it had been ſufficient to ſay, that G. D. was diſſeiſed. Telv. 165. Freeſtone 
verſus SHellitoe. | 
8. The Juſtices of Peace certified to B. R. that complaint being made unto them, that S. R. and 
J. S. &c. bad riotouſly made a Forcible Entry into an Houſe in London, they went thither in Per- 
ſon, and found it to be true, and thereupon they removed the Force, and fined the Defendant 
20 l. it was objected, that this Certificate was ill, becauſe it did not ſhew the Time when the 
Complaint was made, and for that Reaſon it was ſet aſide, for tis in the Nature of an Indict- 
ment, and ought to be certain. 2 Roll. Rep. 39. | 
9. The Defendant was convicted upon the Statute 8 H. 6. for a Forcible Entry into certain 
Lands, exiſten liberum tenementum of the Lord Mountague, quaſhed, becauſe it did not ſet forth, See 3 
that it was adtunc exiſten” liberum teuementum. 2 Roll. Rep. 65. Ailing's Caſe. | Bulft. Gt, 
10. Indictment for a Forcible Entry made on a Leſſee for ſo many Years, if B. G. ſhall ſo long 
live; Exception was taken to it, for that it did not appear, that the Leſſee had any Title at the 
Time the Force was ſuppoſed to be committed, for it was not averred, that B. G. was then li- 
ving, and for this Reaſon the / Indictment was quaſhed. Style 147. The King verſus Bray. 
11. Adjudged, that a Man cannot be indicted for entering into his own Lands with Force, or 
holding the ſame forcibly againſt a Condition, upon the Statute 15 R. 2. becauſe it ought to be Ubi 
ingreſſus non datur per legem; and a Man may enter lawfully on his own Lands, and may detain 
with Force againſt any other who pretends to have Common there; and this Statute extends only 
to thoſe who enter unlawfully, and turn others out of their lawful Poſſeſſion, Mich. 13 Car. Cro. 
Car. 349. Sidenham verſus Parry. | 
12. Indictment, ſetting forth, that E. was ſeiſed of Lands ut de libero tenemento pro termino * Adrunc I 
Vita & ſeifinam ſuam prad' continuavit quouſq; S. & alii, pacifice intraverunt ſupra poſſeſſionem & ibid | 
ſuam exiſten' liberum tenementum ſuum, & eum adtunc & ibidem Vi & Armis diſſeiſiveruut con- — out, | 
tra pacem, Cc. quaſhed for the Repugnancy, it being pacrfice intraverunt, & eum adtunc & ili- 3 ra i} 
dem Vi & Armis diſſeiftvernnt. Alen 49. Simonds's Caſe. „ j 
13. Indictment for a Forcible Entry and Detainer, and the Jury found a peaceable Entry and | 
Forcible Detainer ; and it was moved, that Reſtitution might not be granted, becauſe Part of the ö 
Indictment was found to be falſe; but adjudged, that fince the Jury have given a Verdict as to i 
both, that there is enough found to grant Reſtitution ; it had been otherwiſe if they had found 
no Verdict as to the Detainer. Sid. 97, 99. The King verſus Sadler. Sid. 414. The King verſus 
Serjeant contra, | 
14. The Father and Son were convicted upon the View of two Juſtices of Peace for a Forcible | 
Detainer, and were committed, and Reſtitution given to Sir Milliam Smith; and upon an Ha- i 
beas Corpus brought, they ſubmitted themſelves to a Fine, but to moderate it appeared by Affida- 
virs, that the Father had been in Poſſeſſion thirteen Years, and was then in the peaceable Poſſeſ- 
ſion of the Lands, and that Sir Milliam Smith pretending a Title by a Grant from the Duke of 
Tork, as of Lands of one of the A N got two Juſtices of the Country, by whoſe Contrivance 
he got into Poſſeſſion ; the Court fined the Defendants 3 s. 4 d. but ordered an Information againſt 1 
Smith and the two Juſtices, who might puniſh the Force upon View, but cannot meddle with Bl 
the Poſſeſſion. Sid. 156. The King verſus Chaloner. + ml 
15. Indictment for a Forcible Entry in unum Meſſuagium vel domum manſionalem (and other Wo 
Lands and Tenements) tent ad voluntatem Domini ſecundum conſuetudinem, quaſhed, becauſe it Wn 
doth not ſet forth for what Eſtate, for the Statutes 8 H. 6. and R. 2. extend ** to Freeholders, 
and the Statute 1 Fac. 2. cap. 9. to Leaſes for Years and Copyholds; but this doth not appear to 
be Copyhold, becauſe he doth not ſet forth, that he held by Copy of Court-Roll. 1 Vent. 89. 
2» AE 2285-53-18 4} 2:5 | 3 
16. The Defendant was indicted for a Foreible Entry into a Meſſuage, Paſſage, or Way, and 
it was quod cum he was poſſeſſed de quodam termino, but did not ſay Annorum, and for that Rea- 
ſon, and likewiſe becauſe the Word * Paſſage is neither Land or Tenement, but only an Eaſement, *yel. 169. 
the Indictment was quaſhed. 1 Mod. 75. The King verſus Holmes. 
17. Indictment for a Forcible Entry into a Copybold, and for that the Defendant ejected & diſſei- 
vit the Party; it was quaſhed, becauſe it being in the Caſe of a Copyhold, it ought not to be 
diſſeifivit. See 21 Jac. cap. 15. Raym. 67. The King verſus Hardy. 
18. Indictment for Forcible Entry; the Defendant pleaded in Bar to the Reſtitution the Statute 
31 Eliz. cap. 11. that T. P. is Tenant in Poſſeſſion for Life, and ſo had been for three Years and 
more before the Indictment, and that the Defendants, as Servants to him, entered, as they well | 
might ; adjudged upon Demurrer, that this Plea was ill, becauſe the Defendants did not ſet forth, "if 
that they were in Poſſeſſion for three Years before the Indictment found. Raym. 84. The King Wo 
verſus Burgeſs. : ; 
19. The Defendants were indicted for a Forcible Entry before the Juſtices, and they offered to 
traverſe the Force, but the Juſtices refuſed it, and granted Reſtitution ; but this Indictment being 
removed, it was quaſhed, upon Affidavit of the Refuſal of the Traverſe, and a Re-reſtitution 
granted, becauſe the firſt Finding the Indictment, is only in Nature of a Preſeptment by the Jury, 
which may be traverſed, and preſently tried; and if no Force is found at the Trial, then no Re- 
ſtitution is to be granted. Sid. 287. The King verſus Parker, See 2 Salk. 588. . 
20. Indictment for a Forcible Entry into the Lands of T. P. quaſhed, for that it did not ſet 
forth what Eſtate T. P. had in thoſe Lands; tis true, there was the Word Diſei/ivit, by which a 
Free- 
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Foreign Lands. 


n — 


Freehold might be intended, but that is not ſufficient; 'tis like the Caſe, where the Indictment 
ſet forth, that T. P. was poſſeſſed pro quodam Termino; now, tho? it might be intended, that by 
the Word Poſfteſſed, a Term of Tears was meant, yet that Indictment was quaſhed. 1 Vent, 306. 
l 21. An Inquiſition of a Forcible Entry was quaſhed, for that it did not ſet forth, that the 7. 
| nant of the Freehold was put out, but only that the Leſſee for Tears was expelled ; now, by the 
Statute 8 H. 6. cap. 9. Reſtitution was to be granted only where the Tenant of the Freebold was 
put out; and the Statute 21 Jac. cap. 15. makes no Alteration of that Law, but gives Reſtitution 
where Leſſee for Years is put out; therefore it ſhould have been, that the Tenant bf the Freehold 
was difſeifed, and the Leſſee for Tears expelled. 4 Mod. 248. The King verſus Waite. 

22. Adjudged, that where an Inquiſition for a Forcible Entry comes into B. R. by Certiorari 
there can be no Writ of Reltitution, if che Defendant traverſes the Force, or pleads that he Lok 
been in quiet Poſſeſſion for three Years before the Force, becauſe theſe muſt be tried firft. 1 Falk. 
260. The King verſus Harris. | 

3 Leon. 23. Inquiſition of a Forcible Entry, for that the Defendant and others entered into a Meſſuage 
102. of V. R. &c. & eum diſſeifit” & expulſ. did hold forth; it was objected, that it did not appear 
Palm. hat Eſtate . R. had in this Tenement, and ſo ke might be Tenant at Mill, which is not with- 
* 4 49. in any of the Statutes; and the Word * D#ſeifir” doth not import, that they had a Freehold ; be- 
1 Vent. fides, Diſſeifir” & expulſ. is not a poſitive Allegation of a Diſſeiſin and Expulſion; the Word Pof- 
306. ſeſſionat hath been held ill, and fo is Diſſeifivit. 1 Salk. 260. The King verſus Dorney. 
24. Upon the Return of an Habeas Corpus it appeared, that the Defendant Layton was con- 
victed by Sir O. B. Lord Mayor of London, upon View, by Virtue of the Statute 15 R. 2. cap. 2. 
for a Forcible Detainer of the Priſon of the Fleet, and that he was committed until delivered by 
Courſe of Law, and until he paid a Fine of 100 /. ſet upon him; it was objected, that it ſhould 
appear upon the Conviction, that the Defendant had not been three Years in Poſſeſſion, upon the 
2 Cro. Statute 8 H.6. cap. 9. but adjudged, he that would have the Benefit it, muſt plead his Poſſeſſion, 
199. and that muſt be where the Eſtate was continuing; and tho' the Conviction was upon View, yet 
31 Eliz. ts traverſable by him who had been three Years in quiet Poſſeſſion, as well as upon a finding by 
cap. 11. Inquiſition. 1 Satk. 353. The King verſus Layton. 


Fozeign Lands, 


(A) 
Where governed by our Laws, where not. 


"Fe Here being a Difference between the Earl of Derby, and the Sons of the laſt Earl, it 
| | was referred by the Queen to be heard before the Lord Keeper and the Judges : 
The ' Cafe was, King H. 4. having the fe of Man by Conqueſt, did, by Letters 
Patents, grant the ſame to Sir John Stanley, and his Heirs, in which Grant it was 
ordered, that the ſaid Iſle of Man ſhould be conveyed, according to the Common Law of the 
Land; afterwards this Ile, by feveral Deſcents, came to Earl Ferdinand, who made a Deed with 
Covenants, upon good Conſideration 2 raife Uſes, and by his Will deviſed this Iſland, &c. it was 
objected, that this Ifland did not paſs by the Letters Parents, becauſe it was no Part of England, 
but that it came to the King by Conqueſt ; but 9 that it did paſs by Lerrers Patents un- 
der the Great Seal, for it could paſs by no other Way, unleſs by Act of Parliament; then the 
Queſtion was, whether it ſhould be governed by the Laws of this Land, (viz.) if the Statutes 
made here ſhould bind them; it was agreed on both Sides, that no Man had any Inheritance in 
this Iſte but the Earl and the Biſhop, and'that they are governed by Laws of their Own, and not 
by our Laws; whereupon it was held, that the Statute 27 H. 8. of Uſes, and the Statute of 
Wills. did not bind in rhe 1/fe of Man, nor any other Statutes made in England, without expreſs 
Words, and tis the fame (as to this Matter) as Ireland is, which Kingdom and People are govern- 
ed by their own Laws and Statutes. 2 And. 115. The Eart of Derly's Caſe. 0 
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Fozeign Plantations, Places 
yo » 4 

and Kingdoms, 
(A) 
1. N Falſe Impriſonment, the Defendant wade a Special Juſtification, for that the King by 

Letters Patents, dated 28 Octob. 32 Car. 2. did appoint him to be Captain General, and 

Chief Governor of Barbados, by which Letters Patents he appointed twelve Men to 

be of the King's Counſel during Pleaſure, of which the Plaintiff was one; that the 
Defendant had Power to appoint a Deputy-Governor, and that he did appoint the Plaintiff fo 
to be, during his (the Defendant's) Abſence, and that he (the Plaintiff) being ſo appointed, did 
male & arbitrarie execute the ſaid Office; that when the Defendant returned to Barbados he 
called a Council before the Plaintiff was charged with Male Adminiſtration, and ſets forth 
wherein, &c. upon which it was then ordered, he ſhould be committed to the Provoſt-Mar- 
fhal, until he was brought to a General Court of Oyer and Terminer, by which Court he was 
again committed ; and upon Demurrer to this Plea, it was held ill, becauſe the Plaintiff is an- 
ſwerable to the King alone for Misbehaviour in his Government, &c. But this Judgment was 
reverſed in the Houſe of Peers, for that the Court had Power to commit, and the King is not 
reſtrained by the Laws of England to govern this Hand by any particular Laws, and therefore 2 Salk. 


not by the Common Law, * but by what Law he will ; for theſe lands were gotten by Con- 666. 
queſt, or by ſome of his Subjects going in Search of ſome Prize, and Planting themſelves there; Smith v. 
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therefore the Plaintiff being committed by an Order of Council, this Court will intend that 5 
Commitment was legal. 3 Mod. 159. Witham verſus Dutton. 


2. One Hutchiſon killed Mr. Colſon in Portugall, for which he was tried there and acquitted, 
the Exemplification of which Acquittal he produced under the Great Seal of that Kingdom; 
and the King being willing he ſhould be tried here, referred it to the Judges, who all agreed, 


that the Party being already acquitted by their Law, could not be tried again for the ſame Fact 
here. 3 Keb. 785. Mr. Husch, s Caſe. 


— _— 


Fozeign Plea. 
(A) 


I. HE Defendant covenanted to pay ſo much Money, if ſuch a Ship did not return, 
and the Plaintiff brought an Action of Covenant, which he laid in London; the 
Defendant pleaded, that the Ship did return to ſuch a Place in Cornwall; and u 
on a Demurrer to this Plea, the Plaintiff had Judgment, becauſe this being a Fo- 
reign PIG, and Tranſitory, the Defendant ought to have pleaded to that Place where the Plain- 
tift had alledged in his Declaration, viz. at London ; *tis true, the Defendant may plead a Foreign 
Plea in a Matter not Tranſitory; but then he muſt ſwear to it. Sid. 234. Collins verſus Sutton. 


2. Debt upon Bond brought againſt the Defendant in B. R. who pleaded, that at the Time 


of exhibiting the Bill, he was an Inhabitant in the County Palatine of Cheſter, (viz.) apud Nant- 
wich, and notoriouſly known there; but this being taken to be a Foreign Plea, the Party ſhould 
have ſworn to it, which not being done, the Plaintiff ſigned his Judgment; but it was ſet aſide, 
becauſe this is not a Foreign Plea ; tis true, *tis a Plea to the Juriſdiction of the Court, and fo 


is Antient Demeſne, and every Plea of Privilege ; but they are never put in upon Oath. 5 Med. 
335. Cholmondeley verſus Broom. | $ 
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Of Eſtates for Life and Years, in Larids | Where Lands ſhall not be forfeited. (B) 
or Offices. (A) | In Treaſon, Felony, Gc. (C) 


(A) | 
Ok Eſtates to: Life and Years, in Lands oz Offices, 


I. EME Covert conveyed her Lands held iz Capite, to the Uſe of her ſelf for Life, 
Remainder in Tail to her Husband ; adjudged this ſhall not be taken to be an Ad- 
vancement within the Statute 32 H. 8. becauſe a Wife ſhall not be intended to advance 
a Husband; and if he alien thoſe Lands, tis no Forfeiture, for tis not within the Sta- 

tute 11 H. 7. 19 Elix. Dyer 354. | 

2. Leſſee for Years, Reverſion in Fee to the Plaintiff, to whom the Tenant for Years attorn- 
ed; and in an Action of Debt brought againſt him for Rent arrear, he pleaded, that before 
the Plaintiff had any Thing in the Reverſion, it was granted to him, the ſaid Defendant in 
Fee, and pending this Suit, the Plainciff entered on the Land, as forfeited ; and adjudged, that 
this Entry was lawful, becauſe the Defendant, who had only a Leaſe for Years, claimed a Fee- 
ſimple in the Reverſion. Goldſ. 40. Dixey verſus Spenſer. Moor 211. S. C. Poſtea 9. S. C. 

3. The Leſſor make a Leaſe to another and his Aſſigus, for his own Life, and for the Lives of 
his two Sons, and afterwards granted the Reverſion for twenty-one Years; adjudged, this was a 

ood Leaſe for three Lives, and if he grants it over to another, for any of the three Lives, 'tis no 

Forfeiture of his Eſtate. Goldſ. 157. Roſſe verſus Arduick. Moor 398. S. C. by the Name of Roos 

verſus Awdick. 

4. Tenant for Life, Remainder in Tail to his Son; the Tenant for Life made a Leaſe for 
Years to B. G. upon Covin, and agreed with the Leſſee, that he ſhould make a Feoffment to 
another, which was done; and then the Father, who was Tenant for Life, as aforeſaid, releaſed 
to the Feoffee, with Warranty, and died ; this Warranty deſcended upon the Son ; but becauſe 
it commenced by Diſſeiſin, it was adjudged no Bar to the Son; and if the Father had been Li- 
ving, it had been a Forſeiture of his Eſtate for Life, of which his Son, being the Iſſue in 
Tail, might have taken Advantage. 5 Rep. 97. Fitzherbert's Caſe. 

5. A Jointreſs married again, and ſhe and her Husband made a Feoffment in Fee to B. G. 
and his Heirs, of the Jointure-Lands, habeudum to him and his Heirs, to the Uſe of the Wife 
for her Life only; adjudged, that this was a Forfeiture of her Jointure ; for the Eſtate and the 
Uſe of Lands are ſeveral Things, and here by this Feoffment the Fee-fimple paſſeth to the Feoffee, 
and the Remainder of the Uſe likewiſe ; for tho' the Uſe is afterwards limited to the Wife for Life, 
yet the Law limits the Remainder to the Uſe of the Feoffee. 1 Leon. 125. Peirce verſus Hoe. Godb. 
141. Egerton's Caſe. | | EY a 

6. Tenant by the Curteſy made a Leaſe for Years, upon Condition to have the Reverſion in 
Fee, which Condition was performed; adjudged, that if Livery be made upon the Cofeyance, 

*tis a Forfeiture, becauſe when the Condition is performed, the Fee-ſimple paſſeth ab initio ; but 
if Tenant in Tail make a Leaſe, with a Condition to have a Fee-ſimple, and dieth, _ in ſuch 
Caſe the Condition cannot be performed, becauſe tis hindered by the Deſcent of the Eſtate up- 
on the Iſſue in Tail. 8 Rep. 73. in the Lord Stafford's Caſe. 

7. Feoffment in Fee, upon Condition, that the Feoftees ſhould regrant the Lands to the Feoffor, 
and his Wife in Tail, Remainder to his own Right Heirs, which was done accordingly ; the 
Husband and Wife had Iſſue a Son, and then the Husband died; the Son, who was the Iſſue in 

Tail, levied a Fine in the Life-time of his Mother, who was. Tenant in Tail, and this was to 
Sir George Brown, and his Heirs ; the Mother afterwards made a Leaſe for three Lives, without 
reſerving any Rent, and therefore not, warranted by the Statute 32 H. 8. adjudged, that this 
Leaſe for three Lives was a Diſcontinuance, and within the Statute 11 H. 7. and fo a Forfeiture 
of her Eſtate; and that Sir Geo. Brown the Conuſee might enter for the Forfeiture, becauſe the 
Eſtate-Tail was barred by the Fine levied by the Iſſue in Tail, and the Remainder in Fee paſſed 
by it to the Conuſee ; ſo as he had the Remainder in him at that very Time when the Diſcon- 
tinuance was made by the Tenant in Tail, in making a Leaſe for Lives not warranted by the Sta- 
tute, becauſe no Rent was reſerved, and then he is within the very Words and Intent of the 
Statute to enter for a Forfeiture. 3 Rep. 50. Sir Geo. Brown's Cale. Cro. Eliz. 513.8. C. re- 
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ported by the Name of Lynch verſus Spencer. Moor 455. S. C. Dyer 148. Peanicoch's Caſe, where 
the Opinion of Dyer is contrary to Sir Geo. Brown's Caſe. 

8. In Ejectment, the Cale was, Tenant for Life made a Leaſe for Years, and afterwards granted 
the Lands to T. S. habendum after the Determination of the Leaſe for Years, to him, during the 
Life of the Leſſor; afterwards the Leſſee for Years was turned out, and the Tenant for Life was 
diſſeiſed of his Freehold, and being fo diſſeiſed levied a Fine, Cc. to the Diſſeiſor, and thereupon 
he in Reverſion in Fee entered for a Forfeiture ; it was inſiſted, that this was no Forfeiture, be- 
cauſe at the Time of the Fine levied, the Cogniſor had nothing in the Land, and b 
he who hath nothing, cannot forfeit ; but adjudged, that it was a Forfeiture, for every particular 
Tenant ought to maintain his own Eſtate, and in doing that he maintains the Eſtate of him in 
Reverſion, out of which the particular Eſtate is drawn ; and for that Reaſon he ought not to do any 
A& by which he in Reverſion may receive any Prejudice: Now by levying this Fine the Tenant 
for Life did not maintain but deſtroy his own Eſtate; and therefore he in Reverſion may take Ad- 
vantage of it, and enter upon the Diſſeiſor, (who was the Cogniſee) and had the Land by Tort 
during the Life of the Tenant for Life. 2 And. 29. Buckley verſus Hardy. 

9. In Ejectment, the Cale was, the Teſtator deviſed his Lands to Robert his youngeſt Son for 
ever, and after his Deceaſe, the Remainder to his Heir Male for ever, and died; the Son made 
a Leaſe to B. G. for three Lives; adjudged, that if by this Deviſe the Son took only an Eſtate 
for Life, then his making a Leaſe for three Lives had been a Forfeiture of his Eſtate for Life ; 
but it was reſolved to be an Eſtate-Tail in him, and fo the Leaſe good. 1 Bulſt, 219. Whiting 
verſus Wilkin. f d | 

10. Tenant in Fee-ſimple made a Leaſe for Years: to Spencer, rendring Rent, and afterwards 
by Bargain and Sale, conveyed the Reverſion to the Plaintiff, who brought an Action of Debt a- 
gainſt Spencer for the Rent in Arrear; the Defendant pleaded, that after the Leaſe, and before 
the Grant of the Reverſion to the Plaintiff, the ſaid Tenant in Fee bargained and fold the Land 
to him; and upon a Special Verdict in an Aſſiſe of freſh Force, in which all this Matter was 
found, the Queſtion was, whether Spencer had forfeited his Leaſe or not; and adjudged, that it 
was forfeited. Moor 211. Sir Wolſton Dixie's Caſe. Antea (A) 2. S. C. 

11. In Replevin, &c. the Caſe was, Tenant for Life, Remainder in Tail, Remainder in Fee; 
the Tenant for Life, and the Remainder Man in Tail, joined in a Fine Sur Cogniſance de droit, 
Cc. and afterwards that Remainder Man died without Iſſue in the Life-time of the Tenant for 
Life; the Queſtion was, whether the Remainder Man in Fee might enter for a Forfeiture; adjudged, 
that the Levying a Fine by the Tenant for Life,was no Forfeiture of his Eftate for Life, becauſe he 

arted with no more than his Eſtate for Life, which could not be prejudicial to any Man ; *tis not 
like the Caſe of Tenant for Life, Remainder for Life, Remainder in Tail, Remainder in Fee to the 
firſt Tenant for Life ; where, if the Tenant for Life join with him in the firſt Remainder, either 
in the Fine or Feoffment, by the Words Dedi, conceſſi & confirmari in Fee, executed by a Letter 
of Attorney, this is a Forfeiture of both their Eſtates for Life, and he in the next Remainder 
may enter; for 'tis the Feoffment in Fee of the firſt Tenant for Life, and the Confirmation of 
the ſecond Tenant for Life, and ſo their Eftates are extinguiſhed in Fee granted by them, which 
is a Wrong done to the Remainder Man in Tail, ahd tends to his Diſinheritance; and therefore 
he may enter. 2 And. 66. Gardner verſus Brydon. 

12. In Eje&ment, the Caſe upon the OP was, Leſſee for Life bargained and ſold the 
Lands to . R. and his Heirs; and afterwards he ſuffered a Recovery to the Uſe of the 
== 5 adjudged this was a Forfeiture of the Eſtate for Life. Moor 271. Page verſus 
Griffith. | 

13. Inquiſition out of Chancery finds, that the 7/arden of the Fleet had voluntarily per- 1 4 
mitted two Perſons in Execution to eſcape, and this Proſecution was at the Suit of one Col. Lug- 1 5 
ton, with an Intent to procure a Grant of the Office from the King; an Exception was taken to 
this Inquiſition, for that it did not find what Eſtate the [Warden had in the Office; "tis true, 
theſe Voluntary Eſcapes made a Forfeiture of the Office ; but yet, if the Fee thereof be in an- 
other, and the Warden hath only an Eſtate for Life, (as in Truth he had no more) then the Forfei- 
ture of an Office for Life is a Forfeiture to him in Reverſion, and not to the King ; ſo was the 
Forfeiture of the Lady Broughton of the Office of Keeper of the Gate-houſe Weſtminſter, a For- 
feiture to the Dean and Chapter, and not to the King; and for this Reaſon the Lord Keeper quaſh- 
ed the Inquiſition. 3 Lev. 288. The King verſus Manlove. Ste Poph. 119. The Earl of Pem- 
broke's Caſe. Se Woodward verſus Fox. | 

14. In Ejectment upon a Trial at Bar, and in Evidence to the Jury, the Court held, if Te- Raym. 
nant for Life make a Bargain and Sale in Fee, and afterwards ſuffer a Common Recovery, tho? it 245. 
happen afterwards to be reverſed for Error, that this is a Forfeiture of the Eſtate for Life. Sid. go. 
Leſtrange verſas Temple. | | 

15. The Lady Broughton had a Leaſe for Years of the Gate-houſe Priſon at Weſtminſter, from 
the Dean and Chapter, who were Owners of the Inheritance; and in an Information brought a- Raym. 
gainſt her for extorting ſeveral Sums from the Priſoners, ſhe was found guilty, and fined 500 J. hog 
and tho' this was a Forfeiture of the Office it ſelf, yet they only ſeiſed it, and put in ano- 


8 at the Nomination of the Dean and Chapter. 2 Lev. 71. The Lady Broughton's 
Ca > | | | 
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ona fide, before Conviction, for his Maintenance in Priſon; 
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16. Deviſe of Lands to her Executors to pay 500 7. out of them to her Sn Provided, that 
if his Father did not give a ſufficient Releaſe to the Executors of all the Goods and Chattels re- 
maining in ſuch a Houſe, then the Deviſe of this 500 J. ſhould be void, and it ſhould go 0 the 
Executors ; the Teſtatrix died, àa Releale was tendered to the Father, who refuſed to execute it, 
then the Son exhibits a Bill againft the Father, and againſt the Executors for this 500 J. and to 
compel the Father to Releaſe :. The Lord Chancellor Finch decreed the Money to be paid to the 
Son, tho? the Executors in their Anſwer inſiſted to have it as forfeited to them, upon the Refu- 
ſal of the Father to execute the releaſe, ' and ſaid it was a ſtanding Rule in Equity, that a 
Forfeiture ſhould: not bind where the Thing might be done afterwards, or a Compenſation made 
for it; unleſs where there is a Deviſe over to another Perſon upon the Forfeiture of the firſt. 2 


Lent. 352. Cage verſus Ruſſell. 010 5 „ rh i 


There Lands wall not be fozfeited. 


1. HE Teſtator being ſeiſed(in- Fee, deviſed his Lands to his youngeſt Daughter in Tail, 
| Remainder to his eldeft Daughter in Tail, with divers Remainders over; Proviſo if ei- 
ther of them willingly agreed to do any Act, whereby the Lands ſhould not come to them in 
Remainder, that then the Eſtate limited to them ſhould ceaſe, &c. the youngeſt Daughter mar- 
ried, and then ſhe and her Husband ſuffered a Recovery to them and their Heirs; adjudged, 
that this being incident to an Eſtate-Tail, could not be barred by any Limitation or Condition 
and therefore het ſuffering a Recovery, was no Forfeiture of her Eſtate. 11 Rep. Portington ver- 
ſus Roger. 11169189 921 of 1 oF | | | 3 
2. King H. 8. by Letters Patents; granted the Manor of Blechingley to Sir Nicholas Carew and 
his Wiſe, and to the Heirs of their! two Bodies; they had Iſſue Francis, and afterward Sir Ni- 
cholas was attainted of Treaſon and executed, his Wife ſurviving ; after whoſe Death the Que- 
ſtion was, whether Francis ſhould have the Manor, by Virtue of this Entail, or the King, by Vir- 
tue of the Attainder; and it was held, that the King ſhould have it as forfeited, tho' it was 
argued for Francis, that his Mother ſurviving, he is inheritable to the Manor by Deſcent from 
her, and might claim it per formam Dont ; and tho' the Blood between his Father and him is 
corrupted, yet tis not ſo between his Mother and him. 1 And. 39. Lord Effingham verſus 


Carew. | 


: 


cn 1 
| 5 5 Jn Treaſon, Felony, &c. See Remainder. (F) 7. 
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$8 Grant was made to the Father and Son, of a Park-Keeper for their Lives, and to the 


Survivor, with a Fee of 3 J. 10 s. the Father was afterwards attainted of Treaſon, and 


executed, and then the Son moved the Court of Exchequer, that his Deed might be allow- 
ed and enrolled, in order to recover the Arrears of the ſaid Fee for three Years then be- 
hind, which was done accordingly ; and adjudged, that the faid Fee and Office was not for- 
feited by the Attainder of the Father ; for it being inſeparably incident to the Perſon, it can- 


not be aſſigned" over, and what cannot be aſſigned over, cannot be forfeited. Plow. Com. 379, 
Sir Henry Nevill's Caſe. we Fi 


2. A Rent was granted pro confilio impendendo ; the Grantee was afterwards attainted of Trea- 
ſon, and committed to the Tower, and the Grantor having Occaſion for his Advice, could 
not have Acceſs to him; adjudged, that this Rent was not forfeited by the Attainder, becauſe 
it was a Thing which was incident to the Cauſe, (viz.) to the giving Counſel, which could not 
be aſſigned over. 6 H. 8. Dyer 2. Empſon's Caſe. | | 

3. Leſſee for Years aſſigned his Term to another in Truft for himſelf, and afterwards he 
was attainted of Felony ; adjudged, that the Truſt was forfeited to the King ; bur all the Judges 
held, that a Truſt in a Freehold is not forfeited upon an Attainder of Treaſon. 14 Eliz. Arm- 


ſtrong's Caſe. | 
4. The Husband, ſeiſed of Lands in Right of his Wife, was attainted of Felony, and the 


King upon Office found, ſeiſed the Lands, and afterwards granted the ſame to another in Fee; 


adjudged, that this Grant was good to paſs the Eſtate to the Grantee, during the Coverture ; 


the King having gained ſuch Eſtate by the Forfeiture, and was entitled to it by Office found. 


1 Rep 48. in Alton Wood's Caſe. ' | 


F. Adjudged in the Marqueſs of Mincheſter's Caſe, that a Right of Action concerning Inheritances 
is not forfeited by an Attainder of Treaſon, but Right of Entry is, and ſo are Bonds, Statutes, Re- 


cogniſances, &c. and all Things in Action. 3 Rep. 3. Marqueſs of Wincheſter's Cale. n 
6. In Treaſon-or Felony, the Defendant may ſell his Goods, be they Chattels real or perſonal, 


Conviction. 8 Rep. In Sir Gerrard Fleetwood's Cale. 
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7. If a Man pawn Goods for Money lent, and afterwards is outlawed or attainted of Felony, 1 Roll. 
the King is not entitled to the Goods by Forfeiture, until the Money is paid to him to whom Rep. 138. 
they were pawned ; ſo if Leſſee for Years is diſtrained for Rent arrear, and afterwards is attaint- 
ed of Felony done by him before the Diſtreſs taken, the King ſhall not have the Diſtreſs as a 
Forfeiture, until he ſatisfies the Party who diſtrained. 3 Bulſt. 17. In Waller verſus Hangar's. Caſe: 

8. King James granted a Leaſe to Sir John Daccomb and others, &c. in Truſt for the Earl of 
S. who was afterwards attainted of Felony ; the Queſtion referred by the King to all the Judges 
was, whether this Truſt was forfeited, and they all agreed, that it was; and that the Executors 
of * a” Daccomb ſhould be compelled to aſſign the Reſidue of the Term to the King. 2 Cre. 

512. The King verſus Executors of Sir John Daccomb in Canc. See pl.11. contra. See The King 
verſus Holland. | | 

9. Archbiſhop Cranmer being ſeiſed of the Reverſion in Fee of Lands, upon the Determination = Leon. 5. 
of a Leaſe then in Being, granted the ſaid Reverſion to Truſtees, to the Uſe of the Archbiſhop Dyer 
for Life, &c. Remainder for twenty Tears, to the Uſe of his Executors, Remainder over, Qc. the Yael 
Archbiſhop was attainted of Treaſon, and Anno 3 & 4 Marie was burnt ; and all his Lands and ＋ 1 
Chattels being given to the Queen by the Act of Attainder, ſhe became poſſeſſed of this Term 19. 
for twenty Years in Remainder, which ſhe granted to the Defendant ; but adjudged, that this 
Term of twenty Years was never in the Archbiſhop to forfeit, but only an Authority to name 
Executors, in whom the Term was to veſt by Way of Purchaſe; and becauſe he could not make 
Executors, being himfelf attainted, this Term of rwenty Years did never ariſe. Moor 100. Cran- 
mers Caſe. | 

10. Francis Throgmorton, Anno 26 Eliz. was attainted of Treaſon, committed by him Anno 
18 Eliz. and between the Time of the Treaſon committed and the Attainder, one Scudamore, 
who married his Siſter, levied a Fine to the ſaid Throgmorton, c. to the Uſe of Scudamore and 
his Wife, and to the Heirs of the Husband; and afterwards he fold the Lands by a Deed of Bar- 
gain and Sale and Fine, to one Pymb, who was adviſed to petition the Queen to make his Title 


| "5p" becauſe the Uſe which .ſhould raiſe the Eſtate to Scudamore and his Wife, was deſtroyed 


y the Attainder, and therefore the Eſtate remained in the Cogniſee, which was forfeited. Moor 
196. Pymb's Caſe. N 
11. Upon 2 Bill in the Exchequer to diſcover the Profits of a real Eſtate forfeited by the De- Hard. 
fendant's Son, who murdered his own Brother, which Profits were received by the Father; it 403. 
was held; that a Leaſe for Tears in Truſt for the Son was forfeited by this Felony ; but it was 
doubted, whether an * Inheritance in Truſt would be forfeited : Afterwards, upon an Informa- 2 Cro. 
tion exhibited by the Attorney General againſt Sir George Sands, a Caſe was made and ſtated, 512, $14 
which was thus: Sir Ralph Freeman purchaſed Lands for the Term of ninety-nine Years in his ! An . 
own Name, and afterwards he purchaſed the Inheritance of the ſame Lands in Truſt, &c. then 294. 
he deviſed the ſaid Lands to his Grandſons, who were the Sons of Sir George Sands, and directed 
his Truſtees to make Conveyances accordingly, and died; Sir George Sands, at that Time, had 
two Sons George and Freeman Sands, and Freeman killed George, for which Murder he was at- 
tainted and executed, no Conveyances being yet made by the Truſtees purſuant to the Will of 
Sir Ralph Freeman; the Queſtions were, whether the Term for Years, and whether the Inheri- 
tance in Truſt were forfeited to the King; thoſe who argued that both were forfeited, tell us; 
that a Truſt is a Right in Conſcience to take the Profits, and follows the Nature of the Land ; 
that 'tis an Intereſt annexed in Privity to an Eſtate in Lands, and that the Common Law takes 
Notice of it; that the Term for Years in this Caſe doth not attend the Inheritance, but is di- 
ſtin&, and ſtands by it ſelf, and fo tis forfeited; for *tis not merged in the Inheritance conveyed 
to the Defendant, Sir George Sands, in Truſt as aforeſaid, becauſe he hath it as Adminiftrator in 
auter droit ; and after the Death of his Son George, this 'Truſt is in him for his Son Freeman, the 
Felon; and if ſo, then the Truſt of this Term is forſeited to the King : But adjudged, that nei- 
ther the Truſt of the Inheritance or Term are forfeited; for if the Truſt of the Inheritance was 
forfeitable, the King muſt be in Poſſeſſion by Eſcheat, and that he cannot be, becauſe there can 
be Eſcheat only for Want of a Tenant, and here the Fcoffee is Tenant ; beſides, the Truſt, 
either of a Fee-{imple or Fee-tail, is not forfeitable at Common Law for Felony, but by the Sta- © 
tutes 26 H. 8. cap. 10. and 33 H. 8. cap. 20. both are forfeitable for * Treaſon; now, as to the“ 3 Rep. 
ſecond Point, whether the Leaſe is forſeited; and adjudged that it was not; the Reaſons were, 94arque/? 
that a Truſt is the ſame that an Uſe was before the Statute 27 H. 8. and it ſhall go with the In- asc 
heritance; for 'tis the Intention of the Party that creates and governs both Uſes and Truſts, and © 
therefore this Leaſe muſt attend the Inheritance, becauſe it appears that the Parties intended it 
ſhould; and if ſo, then tis no more than a Shadow, and cannot go to the Felon, but to the Ad- 
miniſtrator of George; and if it ſhould be forfeited, it muſt be as being a Chattel in the Felon, 
which it never was, becauſe it was deſigned in the firſt Place for George, who was his elder Bro- 
ther; and it being to attend the Inheritance, he might have diſpoſed thereof as Heir, which he 
hath not done, therefore it ſhall go to his Adminiſtrator ; but if it was not a Chattel in George, it 
can never be ſo in the Felon, but muſt ſtill attend the Inheritance which the Felon hath as Heir 
to his Brother; for he was not the firſt to whom it was limited, but his Brother George, ſo 
that the Felon takes it as Part of the Inheritance, and having no other Intereſt in it, 'tis not for- 
feitable, for tis not drowned in the Inheritance, but preſerved in Ordet to protect it from meſne + S. pl. 8. 
Incumbrance ; *tis true, if this Leaſe had been f aſligned, and ſevered from the Inheritance, it Whether 
| | | 8 that Leaſe was originally created of aſſigned: 
5 T 4 might 
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might have been forfeited, but ſo long as tis attendant on it "tis otherwiſe; and in moſt Caſes 
where Leaſes for Tears in Truſt have been forfeited, apparent Frauds have been the Ground of 
ſuch Forfeitures; as for Inſtance, in Sir Malter Rawlergh's Caſe, (viz.) Queen Elizabeth pur- 
chaſed a Leaſe for Tears, and gave it to Sir Walter Rawleigh, afterwards ſhe purchaſed the In- 
heritance, and intending to give him that likewiſe ; he, to prevent the Leaſe being merged; aſ- 
figned it to his Son, being a Child of fix Years old, then the Queen conveyed the Inheritance to 
the Father, who ſettled it on his Son; and Arno 1 Jac. the Father was attainted of Treaſon ; 
now it was held, that the Leaſe aſſigned to his Son was forfeited, becauſe the Father himſelf 
took the Profits after the Aſſignment, fo that there was Fraud apparent, &c. Hardr. 488. Attor- 
ney General verſus Sir George Sands. 

12. The Truſt of a Term was upon the Marriage of JJ haley, conveyed to JJ. R. and others, 


till 7/haley ſhould pay ſo much Money, and afterwards in Truſt for him and his Wife and Chil- 


dren; Whaley was afterwards attainted of Treaſon ; and by the Statute Car. 2. all the Eſtates and 
Truſts of and for ſuch Perſons, are given to the King; the Wife paid the Money; and all this 
Matter being found in a Special Verdi& in Eje&ment, it was adjudged, that this Truſt was not 
forfeited, becauſe the Wife was in the Nature of a Purchaſer. Sid. 260. Whaley verſus Anderſon. 
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Fozgery. 


See Indittment. - ' 
(A) 
I. HIS is a fraudulent making and publiſhing falſe Writings, to the Prejudice of the 


Rights of other Men, and is puniſhable at the Common Law, either by A&ion, or 
by the Statute 5 Elix. by Indictment; the Words are, F any one ſhall forge any 
Deed, to the Intent that the Eſtate of Freehold or Inheritance of any Perſon, in or to 
any Lands or Tenements, Freehold or Copyhold, or Right, Title, or Intereſt of any of, in, or to the 
Same, or any of them, may be moleſted, &c. 
Another Clauſe is, That if any Perſon plead, publiſh, or ſhew forth, &c. to the Intent to have 
or claim any Eſtate of Inheritance, Freehold, or Leaſe for Tears ſhall be claimed, &c. | 
2. There was Grandfather, Father, and Daughter; the Lands deſcended to the Father, and 
he made a Leaſe for 100 Tears ; the Daughter, to avoid this Leaſe, forged a Will made by the 


Grandfather, by which he gave the Lands to the Father for Life, Remainder to the _— in 


Fee ; the Court ſeemed to incline, that this was not within the Statute, for an Eſtate for Tears 
was not ſuch an Intereſt or Title as is intended by the Statute by ſuch a forged Will or Deed ; be- 
ſides, the Defendant did not claim the Leaſe, for her Intent was to defeat it ; and this being a Pe- 
nal Statute, ſhall not have an equitable Conſtruction. Godbolt 62. Sturgies's Caſe. See 4 Leon. 
25. Newman verſus Sheriffe. S. P. | 
3. Writ of Forger of falſe Deeds, in which the Plaintiff declared, upon the Forging an Inden- 
ture, containing, that a certain Abbot of Gloceſter, demiſed the Site of the Manor of R. & terras 
dominicales, &c. upon Not guilty pleaded, a Leaſe was given in Evidence, ſuppoſed to be made 
and forged, containing, that the Abbot leaſed the Site, c. & omnes dominicales terras, &c. ex- 
cepting two Cloſes; and adjudged, this was good Evidence, for tis not neceſſary to conſtrue the 
Words Terras dominicales in the Declaration, to be omnes terras dominicales, for then it would not 
agree with the Leaſe in which ſome are excepted ; and thoſe which are not excepted are Terra do- 
minicales, and ſo the Declaration and Leaſe agree. 1 Leon. 139. Atkins verſus Hales. 
4. Adjudged, that if one writeth a Will of a fick Perſon, who becomes afterwards ſpeechleſs, 


and then he inſerts a Clauſe in it, without any Warrant, that the ſame is not Forgery of the Will, 


within the Statute 5 Eliz. Paſch. 12 Eliz. Dyer 288. 

F. The Defendant was ſued in the Star- Chamber for forging a Cuſtomary of a Manor, of the 
Cuſtoms and Uſage of the Copyholders there, and put ſeveral Seals to it; adjudged, that this 
was a Forgery within the Statute, by the Word Writing; and the Court ſaid, the King might par- 
don the corporal Puniſhment. Dyer 322. Taverner's Caſe. | 
6. The Proſecutor delivered 1000 J. to a Vintner to put out at Intereſt, he ſpent the Money, 
and delivered ſeveral Bonds, which he pretended to have taken for the Money, in which ſeveral 
Men were bound, who were of known Ability, and every Bond was ſealed, and the Vintner's 
Name ſubſcribed as a Witneſs, all which Bonds were forged; adjudged, that tho' there were ſeve- 
ral Bonds, yet the Offender ſhould loſe but one Ear, for it ſhall be taken as one Forgery, becauſe 


done at one Time; and that the Party grieved ſhould recover his Damages. 2 Brownl. 50. An- 


drews verſus Ledſam. | 
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7. Information 12 the Defendant for Forgery, for publiſhing a forged Deed, knowing it to 
be forged ; adjudged, upon a Conference with the Judges of B. E. to whom one of the Barons of 
the Exchequer was ſent, that no Perſon who is, or may be a Loſer by the Deed, or who may re- 
ceive any Benefit or Advantage by the Verdict, being found againſt the Defendant, ſhall be a 
Witneſs for the King. Hardres 331. Watts's Caſe.” - | 7 

8. Debt upon the Statute 5 Eliz. cap. 14. againſt an Attorney for forging a Bond, wherein 
the Plaintiff ſet forth the Statute, and that the Defendant had forged a Bond in his Name, which 
was tranſmitted into the Exchequer, and Proceſs iſſued out of that Court againſt the Plaintiff, 


55 


who was thereupon compelled to appear, and that his Coſts amounted to 201. and his Damages 


to 10 l. and ſo demanded the Double, (viz.) 60 J. which the Defendant had not paid. 
61. Collingwood verſus Jefferies. 3 Lev. 398. S. C. 

9. Debt upon Bond of 10000 J. conditioned to pay 5000/7, to the Wife of the Plaintiff, within 
three Months after the Death of the Obligor ; upon Non eſt factum pleaded, there was a Trial 
at Bar, and the Witneſſes to the Bond were examined a-part, becauſe it was ſuſpected to be forg- 
ed, and the Jury found Non eſt fattum ; whereupon the Defendant deſired by his Counſel, that it 
might remain in Court, but that was denied. Sid. 131. Guilliams & Ux* verſus Sir John Hu- 
lie & Ux. | 

10. The Defendant was indicted for counterfeiting a Protection in the Name of Sir Anth. Ab- 
ley Cooper, who was at that Time a Privy Councellor, which he ſold for 61. and was found guil- 
ty of the Forgery and Extortion ; it was inſiſted in Arreſt of Judgment, that this was no Offence, 
becauſe Sir Anthony was neither a Member of Parliament or Nobleman, and therefore the Pro- 
tection was void; but the Defendant was fined 50 J. and committed till he paid it. Sid. 142. 
The King verſus Deakins. | 

11. The Jury found a Deed concerning an Eſtate of 2000 J. per Annum to be forged ; and it 
was ordered by the Court of Chancery, to m_ it into Court, and Leave given, that Phitten 
might have a new Trial if he would, within a Year, which he had, and it was found forged, and 
thereupon it was by Order cancelled. Sid. 170. Phitton verſus Gerrard. 

12. The Defendant, who had 700 J. per Annum, and was High Sheriff of the County of H1r- 
wick, not long ſince was indicted and convicted of forging an Acquittance for 7 J. he was fined 
100 J. and to be of the Good Behaviour for one Year. Szd. 278. The King verſus Ferrers. 

13. Indictment for Forging and Publiſhing a Deed at C. the Defendant was found guilty de 
tranſgreſſione & forgeria præd; it was objected, that this is inſufficient, becauſe nothing was 
found as to the Publiſhing ; but adjudged, that Tranſgreſſione præd' includes all. 2 Lev. 111. The 
King verſus Newman. 2 Lev. 221. S. P. The King verſus Mariott. 

14. Information for a Forgery, the Caſe was thus: One Marſh, a Cuſtom-houſe Officer, ſuſpect- 
ing that ſome Wool would be tranſported, went to the Sea-ſide in the Night-time, where, in an 
Affray, he killed a Man, of which he was found guilty upon the Coroner's Inquelt ; afterwards the 
Coroner inſerted the Names of two Perſons, who, together with Marſh, were indicted upon the 
Coroner's Inqueſt for Murder; and it being tried at bar, they were all Three acquitted ; but Two 
of the Jury on the Coroner's Inqueſt, made Oath, that they found the Indictment only againſt 
Marſh, and that the Coroner took the Indictment, it being in Engliſb, and told them it muſt be 
turned into Latin, which was done, and then he inſerted the Names of two other Perſons; this 
Information was tried at Bar, and he was found guilty, but having compounded with the Proſe— 
cutors, he was fined twenty Nobles, and no more. 3 Mod. 66. The King verſus Marſh & al. 


I Lutw, 


15. Information againſt the Defendant, ſetting forth, that he did forge Quoddam ſcriptum con- 


tinen in ſe ſcriptum obligatorium, per quod quidem ſcriptum obligatorium praditt T. S. obligatus 
Fuit, he was found guilty; and it was moved in Arreſt of Judgment, that T. S. could not be 
bound, if the Bond was forged : Sed per Curiam, the Defendant being found guilty of Forging a 
Writing, continen quoddam ſcriptum, &c. that might be a true Bond. 3 Mod. 104. Anonymus. 
16. The Defendant was indicted for Forging a Cocquet pro quing; Sarcinis lini, Anglice, five 
Packs of Linen Cloth; and being found guilty, it was moved in Arreſt of Judgment, that the In- 
dictment was ill, becauſe of the Incertainty, how much Cloth there was; but adjudged, that *tis 


Hemp; ſo Trover for a Study of Books hath been held good. Mod. Caſes 87. The Queen verſus 
Brown. | | 
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ſufficient to deſcribe the Thing containing, as duas * Sarcinas Cannabi, Anglice Two Bundles of! Ley. 
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Foamedon. 
in the Deſender. (A) 5 


In the Reverter. (C) | 
In the Remainder. (B) 


rr hed therein, good, and not good, 
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(A) 
In the Deſcender. 


Here a Remainder is once executed, in ſuch Caſe the Demandant in a Formedon 
in Deſcender ſhall never mention this Remainder ; but the general Writ in the 
Deſcender ſhall ſerve, and he ſhall count as of an immediate Gift, for he cannot 
have a Formedon in Remainder, when the Remainder is executed; and in this 

Formedon in Deſcender, the Demandant muſt make himſelf Heir to him who was laſt ſeiſed. 
8 Rep. 86. Buckmere's Cale. 

2. In a Formedon in Deſcender, if the Demandant is barred, either by Verdi& or Demurrer, 
yet the Iſſue in Tail ſhall have a new Formedon, becauſe he doth not only claim as Heir to his 
Anceſtor, but alſo per formam doni, for otherwiſe he might be barred by the falſe Pleading of 
his Anceſtor, and that is prohibited by the Statute em. 2. 6 Rep. in Ferrer's Caſe. Dyer 
188. Sir Ralph Rowlett's Caſe. | 

3. In this Formedon the Demandant muſt make. himſelf Son and Heir, or Couſin and Heir to 
him who was laſt actually ſeiſed of the Eſtate-tail; for any other Seiſin ſhall abate the Writ. 8 Rep. 
88, in Buckmere's Caſe. | 

In every Formedon, there are two Things neceſſary; one is the Gift of the Donor, the other 

is 8 of the Eſtate to the Donee; and if either of theſe fail, the Writ is not good in 
Subſtance, nor helped by any Statute of Jeofails. Goldſ. 126. Dewnall verſus Catesby. Jeofails. 


(A) 1. S. C. 


* 


5. But yet in a Formedon in Deſcender, the Demandant made himſelf Heir to every one who 
had inherited the Eſtate-tail, tho' by the _— he ſhould make himſelf Heir only to him who 
was laſt ſeiſed of the Eſtate-tail, yet the Writ was held good. Hob. 51. Freak verſus Binford. 
1 Mod. 219. S. P. | 
6. Land was given to Husband and Wife, and to the Heirs of their tuo Bodies begotten ; the 
Husband made a Feoffment in Fee, and died, leaving Iſſue a Son of that Marriage; the Wife 
died without making any Entry; adjudged, that this Feoffment by the Husband made a Diſconti- 
nuance of the Eſtate-tail, which might have been purged by the Entry of his Mother, but now 
it cannot be done after her Death, therefore his Entry cannot be lawful, becauſe he muſt claim 
as Heir of their two Bodies, and he is prevented by the Feoffment to inherit as Heir to his Fa- 
ther ; and if he ſhould bring a Formedon in Deſcender, it muſt be, for that the Donor gave the 
Lands to the Husband and Wife, & heredibus de corporibus eorum, the Husband and Wife, exeun- 
 tibus, & que poſt mortem præditt the Husband and Wife prefat* B. G. filio & haredi ipſorum, 
the Husband and Wife, deſcendere debent per formam doni, which cannot be in this Caſe, becauſe 
by the Feoffment he cannot inherit as Heir to his Father. 8 Rep. 71. Greenly's Caſe. Antea Ba- 


T ron and Feme. (F) 5. S. C. 


7. Formedon in Deſcender by three Demandants, of Lands in Gavelkind; the Tenant pleaded a 
Warranty of their Anceſtors, and that the Lands deſcended to them were Aſſets, and that they 
were bound by the ſaid Warranty; they were at Iſſue, whether the Lands were Aſſets by De- 

ſcent ; and the Jury found, that their Father was ſeiſed in Fee of Gavelkind, &c. and that the 
Demandants were by the Cuſtom Heir to him, and that he deviſed the ſaid Lands to them, and to 
their Heirs, equaly to be divided between them ; adjudged, that they were in by the Deviſe and 
not by the Deſcent, becauſe where an Heir takes a different Eftate by a Deviſe from what he 
would have taken by Deſcent, there he ſhall have his Title by the Will and not by the Deſcent ; 
now, in the principal Caſe, the Demandants were Jointenants by the Will, and the Whole ſhall 

to the Survivor; whereas, if they take by Deſcent, they ſhall be Coparceners ; therefore the 
Pleading the Warranty with Aſſets was adjudged to be no Bar. 1 Leon. 113. Beare's Caſe. 

8. In a Formedon in Deſcender, the Demandant made his Title by B. G. who gave the Lands 
to V. R. and to the Heirs Males of his Body lawfully begotten ; and ſhewed, that he was Son 


and Heir of P. R. who was Son and Heir of V. R. the Donee; it was 4 that the Writ 
was not good, becauſe he ought not to mention every Heir from the Donee, but he is to make 

himſelf Heir to him who died laſt ſeiſed of the Eſtate-tail. Hetley 78. Jenkins verſus Dawſon. 
I ; | 9. For- 
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| 9. Formedon in Deſcender ; it was objected againſt the Declaration; for that the Demandant 
(being Brother to the Tenant in Tail, who died without Iſſue) ſets forth, that the Lands belong- 
ed to him, poſt mortem of the Tenant'in Tail, but did nor ſay, that he died without Iſſue ; the 


* Precedents are quæ poſt mortem of the Donee reverti'debent, eo quod the Done died without * Coke” 
Iſſue ; which is nery true in a Formedon in Reverter, becauſe there the Eſtate-Tall being ſperit, 1. 2 
NW aſt. Ent. 


the Donor may not know the pg, N ; and ſo it is in a Formedon in Remainder; but in a For- 


£ 


s 


medon in Deſcender tis ſufficient to ſay, that per mortem of the Tenant in Tail deſcendere debet, 341. 


without ſetting forth, that he died without Iſſue; for if he had any Iſſue, then it could not de- 
ſcend to the Brother. 2 Mod. 94. Anonymus. |  Onm OG | 

10. Formedon in Deſtender; the "Tenant after an n pleaded Non Tenure as to the 
Whole ; and upon Demurrer this Plea Was adjudged ill! after a General Imparlance, as well as 
Non tenure as to Part. 3 Lev. 55. Barrow) verſus- Haggett. „bol 58060 

11. In a Formedon in Deſcender, the Tenant pleaded Non tenure, as to Part, & petit judicium 
de Brevi, as to that Part; as to the "oſt ba pleaded, that the Demandant had entered into it; the 
Plaintiff replied as to the Non tenure, that he the ſaid Demandant was Tenant of that Part of the Land 
demanded ; and as to the Entry he demurred ; the Objections to this Plea were, that it doth not 
appeat when the Demandant entered; for if it was before the Writ brought, 8 Brei, 
or after the laſt Continuance, it ought to be fo pleaded, as the Caſe is; befides the Plea is repug- 
nant, becauſe in the firſt Part of lt the Tenant would have the Writ abate, as to Part of the 
Land, for Non tenure, and afcerwards he would have the Writ abated as ro the Whole, by Reaſon 
of the Entry; for ſo is the Law, (viz) if the Demandant enter into Part, the Writ | muſt abate 
for the Whole. 1 Lutw, 36. Rep. Moſeley verſus Coldwell. | | > 1 1 

12. In a Formedon in Deſcender, the Demandant ſet forth, that H. O. being ſeiſed in Fee, made 
a Feoffment,  &c. to the Uſe of himſelf for Life, Remainder to the Uſe of F. J. and Ellen his 
Wife, for their Joint Lives, and after their Deceaſe to the Uſe of the Heirs of the 'Body of the 
Husband, begotten on the Body of the Wife, that H. O. died, and that by Virtue of the ſaid 
Feoffment, the Husband and Wife were ſeiJed, that is to ſay, the Husband in Fee-Tnil; and the 
Wife of the Freehold, during their joint Lives; that the Husband died, and then the Wife became 
ſole ſeiſed for Life, Remainder to H. her Son; that the Wife died, and then the whole ſurvived 
to her Son, and from him jus deſcendit to the Demandant, as Couſin and Heir of E. J (that is 
to ſay) Son and Heir of Hugh, who was Son and Heir of H. (the Son) who was Son and HHeir 
of E. J. on the Body of Ellen begotten ; in this Caſe the Seiſin was alledged right, contrary to 
the Opinion of Fitzherbert, who held that Seiſin muſt be thus alledged (viz.) By Virtue whereof 
the Husband and Wife were ſeiſed together, and to the Heirs of the Body of the Husband, be- 
gotten on the Body of the Wife, and muſt not ſay that either of them were ſeiſed of a Freehold 
for Life, or of a Fee-Tail. 1 Lutw. Rep. 974. Vaughan verſus Rowland. 


(B-) 
In the Remainder. 


] Na Formedon in Remainder or Reverter, the Omiſſion of the eldeſt Son, or Iſſue inherit- 
able in the Pedigree of the Donee, ſhall abate the Writ ; but the Demandant need not 
mention any of them « a the Words, & que poſt mortem, &c. for there 'tis ſufficient to ſay 
Quæ poſt mortem of the Donee, ad ipſum remanere, or revert: debet, as the Caſe is, eo quod 
the Donee died without Iſſue. | | ; | 
2. It will not lie of a Croft of Land; the proper Remedy in ſuch Caſe is by an Aſſiſe, and 
becauſe a Formedon is Breve adverſarium, therefore, where a Judgment was given in a Forme- 
don, for a Croft, and for other Parcels of Land, it was reverſed for the Whole upon a Writ of 
Error; for it could not be reverſed for the Croft only, for the Reaſon before mentioned. 2 Bulſt 
214. Ellis verſus Wallis. Styles 3 2. S. P. | mes | | 
3. Formedon in Remainder brought by VG. of three Meſſuages, which the Donor gave to 
the Donee, and the Heirs of her Body, the Remainder to B. G. and his Heirs, which after the 


Death of the Donee and the ſaid B. G. præfat W. G. ut filio & haredi R. G. fratri & hared:. 


T. B. filio & haredi B. G. remanere debent per formam donationis præditl', eo quod præd (the 
Donee) obiit, ſive hæredi de Corpore ſuo; the Tenant pleaded in Abatement of the Writ, that the 
Demandant ſhould have ſuppoled the Meſſuages poſt mortem (of the Donee) and him in Remain- 
der, præfat T. B. ur Conſanguineo & haredi B. G. remanere debent, &c. but adjudged well e- 
nough, becauſe it appears by the Pedigree, that the Demandant was Couſin and Heir to B. G. 

Hob. 51. Freak verſus Binford. | 
4. The Teſtator ſeiſed of Gavelkind Lands, and having Iſſue three Daughters, deviſed them 
to his eldeſt Daughter in Tail, Remainder of one Moiety to his ſecond Daughter in Tail, Re- 
mainder of the other Moiety to his third Daughter in Tail; and if ſhe died without Iſſue, the 
Remainder of her Moiety to the ſecond Daughter, and her Heirs; the firſt and ſecond Daughter 
died without Iſſue; the Heir of the youngeſt Daughter brought a Formedon in Remainder ; it 
was objected, that becauſe the Eſtate came by ſeveral Deaths, and by Conſequence there were 
ſeveral Remainders, therefore the Demanaant ovght to have brought ſeveral Formedows ; 5 _ 
judged, 
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| judged, that becauſe all the Remainders depended upon one Conveyance, and made at the ſame 
Time, therefore one Formedon was ſufficient for all the Land. 8 Rep. 86. Buckmere's Caſe, 

5. Formedon in Remainder ; the Tenant pleaded in Abatement, that the Demandant at the 
Time of the Writ brought, fuit & adhuc exiſtie ſeiſi of a Moiety of the Land in Demand; 
adjudged no good Plea ; he ought to have pleaded, that be was ſeiſed in his Demeſue as of Fee, 
or as of a Freehold, and not to ſay, that he was ſeiſed generally. Winch 23. Gratwick verſus 
Gratwick. | 

6. Donee in Tail, the Remainder in Tail ; the Donee diſcontinued the Tail in the Life-time of 
the Remainder, and died without Iſſue; he in the Remainder died, and his Son and Heir brought 
the Formedon as upon the immediate Gift of his Father, which was quite Wrong, becauſe he 
was never ſeiſed in his Life, the Eſtate-Tail being diſcontinued by the Donee ; but if the Father 
had been ſeiſed, the Formedon had been well, and he need not mention the firſt Gift to the Do- 
nee in Tail, Mich. 11 Fac. 1 Brownl. 155. | | 

7. Tenant for Life, Remainder in Tail, who had Iſſue a Son and two Daughters; the Tenant 
for Life died, then the Father and the Son joined in a Feoftment, with Warranty; the Father 
died, the Son died without Iſſue, and the Daughters brought a Formedon in Remainder ; the Te- 
nant pleaded this Feoftment, with Warranty, pretending it was a Collateral Warranty, and if ſo, 
it had bound the Daughters; but adjudged, that it was a lineal Warranty; and ſo the Plea was 
no good Bar. Trin. 16 Fac. Brownl. 153. Biſhop verſus Cofins. | 

8. Formedon in Remainder, in which the Demandant declared, that Arthony Barrow was 
ſeiſed for Life, Remainder to Dorothy and the Heirs of her Body, by the ſaid Anthony to be be- 
gotten; Et quod poſt mortem prad' Antonii & Dorothea & Alicia filiz, Cc. eidem, (the De- 
mandant) remanere debet, &c. the Tenant imparled ſpecially, with Jalvis fibi omnimodis, cc. 
and demanded Oyer of the Original, and then pleaded in Abatement, that the faid Alice had Iſſue 
Lodowick her Son and Heir, who ſurvived her and Dorothy, & hoc, Oc. unde ex quo the 
faid Lodowick was not named in the Writ, he demanded Judgment of the Writ ; and up- 
on a Demurrer to this Plea, it was inſiſted for the Tenant, that the Omiſſion of any Per- 
ſon, who had a Right, tho' he. was never ſeiſed, ſhall vitiate the Writ; and the Court 
was of that Opinion; then it was objected againſt the Plea, that a View had been in 
this Caſe, and that after a View, nothing can be pleaded in Abatement, except what ariſes upon 
the View it ſelf; which is very true, but then it ought to have been pleaded ; and *tis not ſuffi- 
cient to bring the Writ of View into Court, and the Return thereof, unleſs entered on the Roll ; 
but adjudged, that the Court may take Notice of a Record in the ſame Court, tho? not entered on 
che Roll, and without pleading it. 3 Lev. 218. Binghurſt verſus Batt. See Dyer 216. 


(C) 
In the Reverter, 


1. IN a Formedon in Reverter, the Donor need not ſhew the Pedigree of the Tſſue of the 
Donee, nor who was laſt ſeiſed, & c. becauſe he is ſuppoſed to be a Stranget to them. 4 Eliz. 
Dyer 216. LY | | 

- Where the Demandant in a Formedon in Reverter is barred of a third Part by his own Shew- 
ing; as where he ſets forth in his Count, that a Fine was levied of a third Part, &c. in ſuch 
Caſe the Writ ſhall abate for the whole Land, becauſe tis ſatisfied by his own Shewing in a very 
material Point. Hob. 279. in the Earl of Clanrickard's Caſe. 

3. Formedon in Reverter by the Earl of Clanrickard and the Lady Frances his Wife, againſt the 
Tenant, of Lands which Robert Earl of Eſſex and the faid Lady Frances, then his Wife, did give 
to B. G. to the Uſe of Elizabeth Sydney, Daughter and Heir of Sir Philip Sydney, and to the 
Heirs of her Body, and which after the Death of the ſaid Elizabeth, &c. ad prefatam Fran- 
"_ revertere debent, not mentioning the Earl of Clanrickard, her preſent Husband, eo quod, 

c. the Tenant pleaded in Abatement, that the ſaid Frances at the Time of the Death of Eli- 
zabeth, was married to the Plaintiff; ſo that the Right of the ſaid Lands, if ſhe had any, did re- 
vert to her Husband and to her ; whereupon the Demandants demurred in Law, and it was ad- 
judged, that the Writ was good; tis true, if this had been a Formedon in deſcender upon a Deſcent 

to the Wife, in ſuch Caſe the Deſcent muſt be made to the Wife alone; but where *tis in the Re- 
verter, as in the Principal Caſe, where nothing is veſted, but the Right only returns, there it may 
be laid to return either to the Wife alone, as here, or to the Husband and Wife. Hob. 1, 2- 
Earl of Clanrickard verſus Sydney. 

4. In a Formedon in Reverter, the Caſe was, Wm. Veſcy the Father, being ſeiſed in Fee, devi- 
ſed his Lands to his eldeſt Son John Veſcy and the Heirs Males of his Body; and for Default of 
ſuch Iſſue, to William Veſcy and the Heirs Males of his Body, being another Son; and for De- 
fault of ſuch Iſſue, Remainder over, &c. The Father died, then John entered, and died with- 
out Iſſue Male, leaving two Daughters, Elizabeth and Sarah, the now Demandants; then /in. 
the other Son entered, and in Conſideration of a Marriage intended between him and Anne Heuet, 
be made a Feoffment to two Truſtees, and their Heirs, Habendum to the Uſe of the ſaid Milliam 
the Feoffor, for Life, then to Anne, his intended Wife, for Life, (who was now Tenant) Re- 
mainder to the Uſe of the Heirs Males of the ſaid William and Anne in Special Tail, Remainder 
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ed, and had the Poſſeſſion, and the Demandants Elizabeth and Sarah, the Daughters and 
Co-heirs of John, and Couſins and Co-heirs of William Veſcey the Teſtator, brought a F- 
medon in Reverter ; Anne the Tenant would rebut, and bar them of the Reverſion, by 
this collateral Warranty of her Husband William Veſcey, who was Tenant in Tail, as deſcend- 
ing on them as Couſins and Co-heirs, who were likewiſe Couſins and Co-heirs of the Doncr : 
Tre Court was divided, (viz.) the Ch. Juſtice Vaughan and Archer for the Demandants, who held 
this Warranty of the Tenant in Tail, tho' tis a collateral Warranty, will not bar the Donor and 
his Heirs of the Reverſion; the 1 of the Ch. Juſt. is very long, but the Subſtance of it 
is thus; (viz.) There has been an Opinion prevailed, that by the * Statute De donis, tho? the /i- © Weſt, >, 
neal Warranty of a Tenant in Tail, ſhall be no Bar to the Iſſue in Tail upon a Formedon in De- 
ſcender, yet a collateral Warranty of a Tenant in Tail is not reſtrained by that Statute, but is at 
large, as it was at Common Law before that Statute was made; but this ſeems to be plainly o- 
therwiſe by the very Statute it ſelf, which is, that the Will of the Donor expreſſed in his Deed, 
ſhall from henceforth be obſerved, Ita quod non habeant illi, quibus tenementum fic datum fuit, 
poteſtatem alienandi tenementum fic datum, quo minus Ad exitum illorum, Cc. remaneat poſt 
eorum obitum, vel ad Donatorem vel ad ejus heredes fi exitus deficiatur, revertatur Now by 
theſe Words *tis plain, that it was no longer in the Power of the Tenant in Tail, by any Man- 
ner of Alienation, to prevent the entailed Lands from deſcending on the Iſſue in Tail, nor in 
Default of ſuch Iſſue, to revert to the Donor and his Heirs; and this Reſtraint was equally and 
pari paſſu as well for the Benefit of one as the other, (i. e.) his lineal Warranty is reſtrained from 
hurting the Iſſue in Tail, and his collateral Warranty from hurting the Donor and his Heirs ; 
tho* thoſe Terms of Lineal and collateral Warranty were of no Uſe when this Statute was 
made, but invented many Years afterwards, to intricate that Law ; for the Makers thereof in- 
tended to reſtrain the Donee from hurting the Donor, and the Iſſue in Tail, by any Manner of 
Alienation or Warranty, and not by diſtinguiſhing lineal and collateral Warranty ; the next Que- 
ſtion argued was, whether the Plea of the Tenant in Poſſeſſion ſhail be admitted by Way of 
Rebutter to the Demandants, barely upon the Poſſeſſion, without ſhewing, that this Warranty 
did extend to the Tenant as Heir or Aſſignee, &c. and the Ch. Juſt. he'd, it ſhould not; ' tis true, 
my Lord Coke in Lincoln College's Caſe, and in his“ Comment on Littleton, tells us, it ſhall ; * 3 Rep. 
and his Reaſon is, becauſe, the Tenant may defend his Poſſeſſion, and that the Demandant cannot 63. a. 
recover the Lands againſt his own Warranty; the Ch. Juſt. Vaughan admitted, that the Tenant in 5 Inft. 
Poſſeſſion might rebut the Demandant without ſhewing how he came to the Poſſeſſion at the Time ?*” * 
of the Formedon brought, for he may at that Time be in Poſſeſſion of another Eſtate than that 
to which the Warranty is annexed; but yet he muſt ſhew, that at ſome Time, (tho* not at that 
very Time) the Warranty did extend to him; if this had been in the Caſe of a Voucher inſteid of 
Rebutter, the Tenant muſt have ſhewed a Privity of Eſtate (i. e.) the ſame Eſtate as well as the 
ſame Lands to which the Warranty is annexed, becauſe the Demandant muſt neceſſarily recover, 
if the Land is not defended by the Warranter : Now if this be ſo, where a Man is warranted by 
Voucher, the Reaſon is the ſame, where he is warranted by Rebutter ; the Difference only is, iri 
the Caſe of Voucher, the Tenant is impleaded by a Stranger; but in the Caſe of a Rebutter, he 
is impleaded by the Warranter or his Heirs; therefore, if in a Voucher he muſt miake his Title 
appear to be warranted, he muſt do the like in a Rebutter; tis true he need not ſhew the like 
Eſtate in the Land upon a Rebutter, as he muſt upon a Voucher, becauſe he recovers in Value 
againſt the Vouchee: Upon the whole Matter, as tis unreaſonable I ſhould recover the Land 
which I have warranted to another, let his Title to it be what it will, at the Time of the For- 
medon brought ; ſo *tis as unreaſonable, I ſhould warrant Lands to one who had never any Right 
in my Warranty, which is this Caſe, becauſe the Warranty was extinguiſhed ; for when the 
Feoffees were ſeiſed to the Uſe of Milliam Veſcey for Life, then to his Wife for Life, and after- 
wards to the Uſe of his Right Aeirs, and by the Operation of the Statute 27 H. 8. the Poſſeſſion 
is brought to thoſe very Uſes, the Warranty made by Milliam Veſcey to the Feoffees and their 
Heirs, is wholly extin&; for it could be in none but in William and his Heirs, who could not 
warrant to himſelf or themſelves ; for his Heirs in this Place take by * Limitation, and not by #* je. 
Purchaſe, becauſe the Freehold for Life being in William, with Remairder over to his Right. Se& 743. 
Heirs, he hath as great an Eftate in the Lands as the Feoffees had, and if ſo, bis Warranty is 
gone, and by Conſequence the Tenant in Poſſeſſion can have no Right to it. Vaugh. 360. Bole 
verſus Horton, 
5. Formedon in Reverter; the Tenant demurred to the Declaration, for that 'tis not ſaid, that 
the Donor had taken the full Profits of the Lands, (viz.) capiendo inde exples' ad valentiam, &c. 3 Lev. 
for where a Fee-fimple is demanded, as tis always in a Formedon in Reverter, there the Taking 33“ 
the Profits muſt be alledged both in the Donor and Donee ; but where an Eſtate-Tail is demanded, 
then it muſt be alledged in the Donee only. 1 Lutw. 963. Hunlock verſus Petre. See (D) pl. 3.S.C. 
6. But in a Formedon in Deſcender, wherein the Demandant fet forth, that the Lands were in 
Leaſe to V. R. for his Life, and the Reverſion was granted to the Father of the Demandant in 
Tail, there the Explees muſt be alledged in the Tenant for Life, and in the Donee in Tail, and 
not in the Donor, becauſe a Fee-Tail was demanded ; but tis not ſo in a Formedon in Reverter, be- 
cauſe there a Fee · ſimple is demanded. 1 
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882 Formedon. 


e 
Pleadings therein good, and not good. 


Cro. Car. 1. YOOrmedot in Deſcender for twenty-three Acres in H. the Tenant vouched to Warranty 7. S. & c. 

515. | the Plaintiff counterp'eaded the Voucher, that the Vouchee, nor any of his Anceſtors a- 
liquid in tenementis prædict, (leaving out the Word habuerunt) the Vouchee joined Iſſue quod ha- 

buerunt, and at the Nift prius the Flaintiff appeared, and the Defendant licet ſolemuiter exat?? 

non venit, ſed defaltum fecit, Ideo prædict' 23 Acre terra capiantur in mauus, & ſummon, Cc. 

returnable 1 Michaelis & wic* non miſit breve, and Summons in Nature of a Petit Cape returned; 

and the Tenant did not appear, and the Sheriff returned quod cepit in mauus Domini Regis, where- 

upon the Plaintiff had Judgment, which was affirmed in Error, tho' by leaving out the Word 

habuerunt there was no Iſſue joined, becauſe the Tenants making Default, all the Pleading to the 
Counter-Plea of the Voucher was out of the Caſe. V. Jones 412. Brookbutt verſus Tomlin. 

2. Formedon of the Manor of Etwall cum pertin', &c. & de 35 Meſſuagiis, &c. the Tenant 
defendit jus ſuum quando, & c. and the ſaid fx Meſſuages, Parcel of the ſaid Tenements in Etwall 
ſuperius petit” are, and Time out of Mind have been, Parcel of the Manor of Etwall afore- 
ſaid; whereupon for that they are Bis petit” the 'Tenant petit judicium de Brevi ; and upon Demur- 
rer to this Plea, it was adjudged ill, becauſe the ſix Meſſuages may be Parcel of the Manor, over 
and above the thirty-five Meſſuages, for the Manor might comprehend fifty Meſſuages ; it ſhould 
have been, that the ſix Meſſuages, Parcel of the thirty-five Meſſuages, are Parcel of the Manor, 
and then they might appear to be Bis petita. 3 Lev. 67. Chetham verſus Sleigh. 

3. Formedon in Reverter ; the Tenant pleads Non Tenure ; the Demandant replies, and main- 
tains his Writ, that he is Tenant ; and upon Demurrer to the Replication, it was inſiſted for the 
Tenant, that the Demandant cannot maintain this Writ, for no Damages are to be recovered, be- 
cauſe upon ſuch a Plea of Non Tenure he may enter ; which. is very true, if the Plea had been 
Non tenure with a Diſclaimer, but not where Non tenure is pleaded, and no more; for in the 
laſt Caſe, nothing is diſowned, but the Freehold, and tis probable he may have a Reverſion in Fee; 
and if fo, then upon the Plea of Non Tenure the Demandant cannot lawfully enter; but upon ſuch 
a Plea with a Diſclaimer he may, becauſe the Tenant hath diſclaimed the Whole, 3 Lev. 33 3. Hun- 
lock verſus Petre. See (C) pl. 5. S. C. See Brownl. 15 1. Pitt verſus Staples, S. P. 
4.᷑ Formedon in Remainder, (vix.) there were three Siſters, the eldeſt had an Eſtate- Tail of a fourth 
Part of 140 Acres in three Vills, the Remainder to the other Two in Fee; the Tenant in Tail 
married the now Defendant, and then they both joined in a Fine ſur Cogniſance de droit, &c. 
and declared the Uſes to the Husband and Wife, and the Heis of the Body of the Wiſe, Remain- 
der in Fee to the Right Heirs of the Husband, with Warranty againſt them, and the Heirs of 
the Wife; ſhe died afterwards without Iſſue, and the other two Siſters bring a Formedon in 
Remainder againſt the Husband, who pleaded as to 100 Acres, Part of the Lands in Demand, 
Non Tenure, and that ſuch a Perſon was Tenant ; and as to the Reſt, he pleaded this Fine with 
Warranty; as to that Part of the Tenure the Demandant demurred, and as to the reſt he made a fri- 
volous Replication, to which the Tenant demurred, and it was objected againſt the Plea of Non 
Tenure, that the Demandant ſhould have ſet forth in which of the Vills the 100 Acres were; be- 
ſides, he who pleads Non Tenure in Abatement, ought to ſet forth who was Tenant die impetra- 
tionis Brevis Originalis ; but adjudged, that the Tenant is not obliged to ſet forth where thoſe A- 
cres lie, to which he pleads Non tenure; neither is he obliged to ſet forth who was Tenant die 
Impetrationis Brevis Originalis ; for tis ſufficient to tell the Demandant who was Tenant general- 
ly, and that he himſelf was not Tenant die Impetrationis, &c. but that V. R. eodem die was Te- 
nant, which is certain enough. 1 Mod. 181. Fowle verſus Doble, 
>Mod.9q. , 5+ Formedon in Deſcender ; the Tenant pleaded in Abatement, and excepted againſt the Count, 
for that it was the Right deſcended to him after the Death of Leonard, as Brother and Heir to 
Leonard, who was Son and Heir of the Donee, and did not alledge, that Leonard died without Ij- 
ſue; tis true, this might have been an Objection in a Formedon in Remainder or Reverter, but tis 
not in a Formedon in Deſcender ; for in the laſt Caſe the Demandant is only to ſet forth the Pedi- 
ree, and therefore they do not mention, that the Perſon under whom they claim, died without 
Iſſue ; beſides in this Caſe the Demandant could not be Heir to Leonard, if he had left Iſſue. 
Mod. 219. Burrow verſus Hagget. ve 
* _ 6. Formedon in Remainder, ſetting forth, that the Iſue in Tail is dead without Iſſue, but did 
f not ſay, that * the Tenant in Tail is dead without I ue, for which Reaſon it was adjudged ill, 


Caſe. becauſe without that the Demandant cannot have any Remainder. 5 Mod. 17 Herbert verſus 
2 Brownl. Morgan. | | 
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Of a Forreſt, and Grants thereof. (A) | Of the Officers of Forreſts. (C) 
Of Chaſes, Parks, and Warrens. (B 
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(A) 
Of a Fozreff, and Gzants thereof, 8c. 


A Forreſt is a Place ſet &-part and privileged for Wild Beaſts and Fowls of the Forreſt, there to 
reſt, and be protected for the Pleaſure of the King; and it conſiſts of four Things, J. Vert, Ve- 
niſon, particular Laws and Privileges, and certain Officers. 


I. ING Henry the Eighth made a Leaſe of the Forreſts of Wayland and Sapley, in 
| which the Leſſee covenanted to keep 100 Deer there, during the Term demiſed, 
and to leave the like Number there at the End of the Term, and afterwards the 
King granted the Reverſion to the Lord North; adjudged, that by the Grant of 
the Forreſt, the Deer in it paſſed, and that the Grantee could not kill the Deer, becauſe in ſuch 
Caſe the Leſſee would be diſabled to perform his Covenant. Dyer 149. 

2. Where the King granted the Herbage Forreſt ſuæ, &c. and the Cattle of a Stranger were 
put in, the Grantee may either diſtrain them Damage-feaſant, or he may have an Action of Treſ- 
paſs Quare clauſum fregit, &c. but he cannot take the Fruit of the Trees, or cut them down, 
Trin. 11. Dyer 287. 

3. By the Statutes 22 Ed. 4. cap. 7. and 35 H. 8. cap. 17. any Perſon having Woods in a For- 
reſt, immediately after the ſame are cut, muſt encloſe the Ground with ſufficient Hedges to keep 
out all Manner of Cattle, in order to preſerve the Springs; the Caſe upon theſe Statutes was, 
(vix.) the Owner of a Forreſt, in which G. D. had Common appendant, Cc. granted all the 
Woods and Underwoods to F. H. except the Soil on which the ſame did grow, with Liberty to 
encloſe the Woods for the Preſervation of the Spring, and to exclude Beaſts of the Forreſt, and 
other Cattle; the Queſtion was, whether the Commoner, by this Means, and by Virtue of 
theſe Statutes was barred to have Common in theſe Woods; adjudged, that the Statute 22 Ed. 4. 
did not extend to the Woods of a Subject, as theſe were; for by the Common Law, he who hath 
a Wood in which another hath Right of Common, cannot encloſe and exclude the Commoner ; ad- 


judged likewiſe, that the Words Beaſts of the Forreſt doth not extend to Sheep, but to Buck, Doe, 
Roe, Hare, c. 8 Rep. 137. Sir Fra. Barrington's Caſe. 


4. Adjudged, that the Appellation of Lands, by the Name of a Forreſt, doth not make it ſo; 
tho' tis in Grants of Offices, and other Conveyances ſo called; but where a Forreſt is, it muſt 


o . 


appear to be ſo on Record, as by the Eyres of the Juſtices, Swanimote-Courts, by the Officers 


proper to Forreſts, as Regarders, Verderors, Agiſtors ; and if there are neither ſuch Court or Of- 
ficers, the Place is only a free Chaſe and no Forreſt; and he who hath zny Freehold in ſuch 
Place, may fel] Timber and Wood upon it, leaving ſufficient Covert for the King's Game, and 
may preſcribe to cut it upon his own Inheritance, notwithſtanding the Statute 41 Ed. 1. Paſch. 
5 Jac. 2 Cro. 22, 155, in the Caſe of Leiceſter Forreſt. 

5. Quo Warranto by the King for the Forreſt of Cleve; the Defendant pleaded a Grant of the 
Forreſt from H. 2. under which, by ſeveral meſne Conveyances, he claimed, &c. adjudged, that 
no Subject can have a Forreſt, becauſe a Juſtice- Sæat is incident to it, which is inter jura Regalia, 
and therefore when Prince Henry had a Forreſt granted to him, there was a Power in the Crant 
given by the King to his Son, to make a Chief Juſtice in Eyre, and an Authority to keep Courts; 
and in the principal Caſe it was adjudged, that this Grant was void, and ought not to be pleaded, 
becauſe being made by H. 2. it doth not appear, that it had been allowed in Eyre at any Time 
| ſince; beſides, where the King grants a Forreſt to a Subject, *cis no longer a Forreſt bur a free 

Chaſe, and the Grantee ſhall have no Swanimote-Court, without a Special Authority from the 
King. 2 Bulſt. 295. The King verſus Bridges. 

6. A Man was amerced and committed for putting his Sheep in a Forreſt to feed there; and 

upon an Habeas Corpus it was adjudged, that by the Forreſt Law a Man cannot have Common for 


Sheep, becauſe they bite ſo cloſe that they deſtroy the Vert; but it was a Queſtion, whether he 


might be committed for refuſing to pay an Amerciameat ſer upon him in a Juſtice-Sal. 3 Bulſz. 
213. Webb's Caſe. 1 Roll. Rep.411. S. C. | 


7. In Webb's Caſe before-mentioned, it was held, that by the Forreſt Law a Man cannot have 
Common of Paſture in a Forteſt for Sheep, becauſe they bite ſo cloſe that they deſtro the Vert; 
dut in the ſame Caſe, as tis reported in Balſtrode, my Lord Coke was of Opinion, that he might 
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„ Ha Forreſt. 
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Cro. Car. 
67. S. C. 
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have Common of Paſture by Preſcription for Sheep in a Forreſt ; and that it was reſolved by all 
the Judges, that he might have ſuch Common by Preſcription for Sheep in the King's free 
Chales; for tho by the Forreſt Law, Sheep are not commonable there, for the Reaſon before- 
mentioned; yet ſince moſt of the Statutes concerning Forreſts are only declarative Antiqui juris, 
therefore a Man may preſcribe againſt them as well as againſt the Common Law it ſelf, upon a juſt 
and reaſonable Cauſe; and ſuch a Preſcription may have a lawful Beginning by the King's Grant. 
3 Bulſt. 213. 3 Lev. 98. &. P. MON | ; | 1 

8. Adjudged, that where a Man hath Common in a Forreſt, and *tis disforreſted, that he ſhalt 
ſtill have Common, and that a common Perſon may have a Forreſt by ſpecial Words in the Grant, 
as to make Verderors, and other Officers, and a Juſtice-Seat. Poph, 93. Jennings verſus Rock. 

9. A Subject may have a Forreſt, but not a Juſtice-Seat, and he may have a Suanimote-Court, 
and other Courts belonging to the Forreſt, but he muſt have a Commiſſion to keep them; but 
ſuch a Forreſt ſhall not be diſcharged of Tiches, as it ſhall when 'tis in the Hands of the King, for 
to be diſcharged of Sues is only a perſonal Privilege, which extendeth to the Perſon of the King. 
Hetley 60. Commins's Cale, | r 

10. In a Special Verdict in Ejectment, the Queſtion was, Whether a Preſcription for Common 
of Paſture for all Cattle and Swine in a Forreſt, at all Times in the Year, was good, but the Jury 
did not expreſly find that it was a Forreſt ; adjudged, that the Preſcription was ill. Hardres 87. 
Wholridge verſus Dovey. | | TEE 

11. The Inhabitants of Rodley claimed Common by Preſcription in the Forreſt of Sherwood, in 


certain Lands there lately encloſed by the Grantees of the King; and the Lands of the ſaid Inha- 


bitants being now drsforreſted; the Queſtion upon a Bill in the Exchequer was, whether by ſuch 
Disforreſting, the Common in the Forreſt was gone; and this depended upon the Conſtruction of 
the Statutes Charta de Forreſta & ordinatio Forreſtaæ, and 34 Ed. 1. and by two of the Barons it 
was held, that it was gone by the expreſs Words of the two laſt Statutes: But Hale Ch. Baron 
doubted, he held, that there were three Manner of Forrelts, (viz.) Antient Forreſts Time out of 
Mind, before Charta Forreſtæ, which, in reſpe& to Magna Charta, was called Charta parva; 
then there were new Forreſts made in the Reigns of King Henry II. Richard I. and King John, 
and there is a third Sort of Forreſts which may be termed partly antient and partly new, be- 
cauſe the antient Bounds of the old Forreſts have been enlarged by Taking in Lands which did 
not antiently belong to theſe Forreſts ; therefore when Auno 9 H. 3. thoſe Lands were disforreſted 
by Charta de Forreſta, there was a Saving of the Right of Common in the Forreſt to thoſe who 
had been accuſtomed to have it; the Meaning of which is, that the Lands of ſeveral People had 
been wrongfully afforreſted in the Reigns of thoſe Kings, and added to their new Forreſts, in Pre- 
judice of the Owners, who might have a Right of Common in the Forreſis before their Lands 
were taken in to them; therefore it was but reaſonable, when their Lands were disforreſted by 
that Act, that they ſhould enjoy the ſame Right of Common in the Forreſts as they were accu- 
ſtomed to have before they were disforeſted; 7 n by a Perambulation made Anno 12 H. 3, 
and by another Ano 10 Ed. 1. many Forreſts were enlarged with Lands, to the Prejudice of the 
Owners; and by a Perambulation made Anno 28 Ed. 1. other Lands were found to be exempted 
out of Forreſts which did antiently belong to them, and this was to the Prejudice of the King; 
and upon theſe Grievances on both Sides, Anno 33 & 34 Ed. 1. Ordinatio de Forreſta was 9 


by which it was declared, by Aſſent of both Parties, that the Disforreſtations made by thoſe Per- 


Antea 6. 


ambulations, whether they were Right or Wrong, ſhould ſtand, and that the Lands ſhould be 
quite diſcharged of the Forreſts; but then the Owners were not to have Common in the Forreſts, 
unleſs they had ſuch Common before their Lands were wrongfully afforreſted; but if they were 
duly afforreſted at firſt, and afterwards wrongfully disforreſted by ſome Perambulation, then if the 
Owners will have them continue disforreſted by Virtue of that Ordinance of the Forreſt, the Com- 
mon is loſt: Beſides, this Act Ordinatio de Forreſta makes but a temporary Suſpenſion of the 
Common Law, (viz.) fo long as the Lands ſhould continue disforreſted ; and now by the Statute 
17 Car. 1. cap. 16. the Lands cannot be afforreſted again; therefore if the Inhabitants of Rodley 
had Common by Preſcription, it would be hard to take it away where tis due by Right. Hardr. 
437. The King verſus Inhabitants of Rodley. 

12. One Webb was fined by the Chief Juſtice in Eyre, for a Treſpaſs done with his Sheep in 
a Forreſt, and was committed for a Contempt, he refuſing to pay the-Fine ; and this appearin 
upon the Return of an Habeas Corpus, it was objected, that it did not appear, that the Frefoal 


was done within the Forreſt, for it was within the Doles of the Forreſt: Sed per Curiam, that 


ſhall be intended within the Bounds, &c. then it was objected, that tis not ſet forth before the 
Juſtice-Seat was held : Sed per Curi am, let it be kept before whom it will, ſince the Treſpaſs was 
done within the Forreſt, that is ſufficient ; the chief Queſtion was, whether he might be lawfully 
committed for not paying the Fine, for if he could, he is not bailable. 1 Roll. Rep. 411. Webt's 


Caſe. 


13. Caſe, &c. in which a Special Verdict was found, the Subſtance whereof was, that the 
Waſte of Alimore is in the Forreſt of Sherwood, and that the Meſſuage-Lands, &c. mentioned in 
the Bar, are within the Purlieus of the ſaid Forreſt, that the Archbiſbop of York, and his Tenants, 
Time out of Mind, had Right of Common in the ſaid Waſte, for all commonable Cattle, &c. but 
they doubted whether he could preſcribe to have ſuch Common in a Forreſt, as belonging to Lands 
in the Purlieus, and ſo made a general Concluſion ; upon the arguing this Special Verdict, 1 

2 there 


Fer 
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there was an Exception to the Pleadings, that the Defendant in his Plea had ſet forth a Preſer;p- 
tion in the Archbiſhop and his Tenants to have Common of Paſture in the Waſte for all Common- 

le Cattle, levant and couchant on the Lands, which were within the Purlieus of a Forreſt, and 
did not except Sheep, or the Fence-Month ; now, by the Word Commonabie, the Preſcription is re- 
{trained to ſuch Cattle which are.Commonable in a Forreſt, and by the Forreſt-Law Sheep a:e not; 
therefore it was obje&ed, that this Preſcription was not good, without excepting the Sheep ; but as 
for the Fence-Month, it has been held, that a Man may preicribe for Common g-nerally in a Forreſt, 
without excepting the Fence- Month. Lutw. Abr. 39. Grammer verſus Watſon. 3 Lev. 98. Trigg 
verſus Turner, as to the Fence-Month. Jones 285. Engleficld's Cale. S. P. 3 Lev. 127. Braybrook 
verſas Carter. S. P. 


48) | 
Ok Chaſes, Parks and Warrens. 


HERE the King is ſeiſed of a Park, and grants the Herbage and Pawnage thereof, and 
the Grantee ſurchargeth it, ſo as the Decr have not ſufficient Vert there, in ſuch Caſe 
the Grant is void. Dyer 80. Lord Willoughby verſus Foſter, 

2. The Earl of Lancaſter, who was Lord of a Forreſt, granted to one Harrington to make a 
Park within the Forreſt of the Grantee, encloſing it ſo ſlightly that the Deer of the Forreſt might 
get in; it was adjudged a Forfeiture of the Grant, and that the Lord might enter and take the 
Deer. Bridgman 27. The King verſus Sir John Byron. 

3. The Owner of the Soil. in a Chaſe may have Common for his Sheep, and Warren for his 
Conies, either by Grant or Preſcription, but cannot ſurcharge them, nor erect a new Warren 
without a Grant. 2 Cro. 22. 


(C) 
Ok the Officers of a Fopreſt. 


5 Forreſter, or other Officer, cutting down Wood not neceſſary for Browſe, forfeits his Of- 

A fice, becauſe tis contrary to his Truſt, for the Deſtruction of the Vert is the Deſtruction 
of the Veniſon. See 9 Rep. 50. Earl of Shrewsbury's Caſe. 

2. The Forreſter cut down four Oaks, which were Timber; adjudged, that this was a Forfei- 
ture of his Office at Common Law, as well in the Caſe of a Forreſter as of a Park-Keeper; for 
the Forreſter hath not only the Charge of the Game, but of every Thing within the Forreſt 
which feeds the Deer; and by the Statute de Charta Forreſtæ, no Perſon ſhall cut Wood in the 
Forrell ni per viſum Forreflarii, and therefore every voluntary Act done by an Officer contrary 
to the Duty and Truſt of his Office, is a Forfeiture of it. Poph. 116. Earl of Pembroke verſus 
Sir H. Berkley. Goldſ. 130. S. C. Poſtea Proviſo. (A) 7. S. C. 


3. Certiorari to the Juſtices in Eyre to remove a Record into B. R. concerning the Forreſt of 


Pickering, for cutting Wood in a Place where the Duke of Newcaſtle (who was Chief Juſtice in 
Eyre) claimed the Soil; it was objected againſt the Granting this Writ, that B. R. had no juriſ- 
diction, for they proceed there according to the Forreſt-Laws, for Offences done in the Forreſt; 
but ruled, tho' Certioraries may be granted, Cc. yet it ſhall not in this Caſe, becauſe it was an 
Offence which was preſented, and puniſhable by the Regarders there; for by their Law, who- 
ever is Owner cannot cut down his own Wood without Leave of the King, ſo they would not 
grant a Certiorari upon a bare Preſentment, and before Conviction ; but yet that ſhould not con- 
clude the Party's Right, but that he might have his Aion at Common Law for the Treſpaſs, or 
to recover his Right. Sid. 296. Duke of Norfolk verſus Duke of Newcafile. | 
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165. 


Founder and Foundation. 
(A) 

Of Colleges, Yoſpitals, &c. by the King, oz by a common Perſon, &. 
„ NNo 30 H. 8. The King trariſlate4 the Priory and Convent of the Cathedral 
Church of Norwich, into the Dean and Chapter, and diſcharged them by their 
ſpecial Names, Tam de habitu, quam de Regula, and incorporated the ſaid Dean 
and Chapter for ever; afterwards they Anno 2 Ed. 6. ſurrendered to that King 
their Church and Poſſeſſions, and he incorporated them by the Name of the Dean and Chapter 
Sandtæ & individu Trinitatis Norwic ex fundatione Regis Ed. 6. and regranted the Church and 
poſſeſſions to them by the Name of the Dean and Chapter, &c. omitting the laſt Words Ex fun- 
datione Regis Ed. 6. Two Objections were made in this Caſe, one to the Tranſlation, (viz.) that 
it was not good, becauſe the Biſhop, who was formerly the Founder, was not a Party to it, and 
without the Founder there could be no Tranſlation: Secondly, As to the Regrant of the Church, 
it was wrong, becauſe they were incorporated by the Name of the Dean and Chapter of the Ho- 
ly and undivided Trinity of Norwich, ex fundatione, &c. and the Church and Poſſeſſions were 
regranted to them by the Name of the Dean and Chapter, &c. omitting Ex fundatione, &c. As 
to the firſt Objection, it was held, that the King was Founder; but ſuppoſe he was not, yet the 
Tranſlation is good, for the Pope might diſcharge a Monk from his Profeſſion, and therefore the 
King may do it by the Statute 25 Z. 8. and this Tranſlation is not prejudicial to the Founder, for 
he remains Founder till, and nothing is altered but the Habit and Rules; all Chapters were for- 
merly Monks, and tho” they are now tranſlated intò Prebends or Canons, the Advowſons remain 
as before. 

Then, as to the Obje&ion, that the Regrant was void, becaufe the Name of the Corporation 
was omitted, and if ſo, nothing was regranted, becauſe the Name of the Founder is Parcel of the 
Corporation; but adjudged, that tho' they did ſurrender their Church to Ed. 6. their Corpora- 
tion continued, and they ſtill remained a Dean and Chapter of the Biſhop, and this is meerly of 
Neceflity, becauſe of rhe Sects and Hereſies in the Church, in which Caſes the Dean and Chapter 
are of Council to aſſiſt the Biſhop; they are neceſlary likewiſe, that the Biſhop may conſult with 


them in deciding difficult Points in Religion, for which Purpoſe every Biſhop hath his Cathedram ; 
they are neceſſary likewiſe to conſent to every Grant made by the Biſhop, in order to bind his 


1. 


Succeſſors, for the Law doth not adjudge it reaſonable to put fo | han a Confidence in him alone 


in temporal Affairs; beſides, there was a Chapter before they had any Poſſeſſions; and ſince the 
Dean and Chapter are now the Council of the Biſhop, they remain a Dean and Chapter as long 
as the Biſhoprick continues, tho' they have no Poſſeiſions; and laſtly, if by their Surrender, the 
Corporation ſhould be diſſolved, theſe Inconvenieneies would follow, (viz.) the Biſhop would 
be deprived of Aſſiſtance in his Epiſcopal ! unction, his Grants would not be confirmed, and which 
is worſe, there would be no Biſhops, becauſe there would be no Body to chuſe them ; but after 
all, the Regrant made to them is good by the Statute 1 Ed. 6. Of Confirmations. 3 Rep. 74. Dean 
and Chapter of Norwich's Caſe. x 


2. Pope Urban, at the Requeſt of the Baron of Greyſtock, founded a College for a certain 


Number of Prieſts, and aſſigned a —_— to each of them; adjudged, this was only a College in 


Reputation, and was not given to the King by the Statute of Ed. 6. of Chauntries, becaufe it 
was not a lawful. Foundation, for the King only can be the Founder of a College; and yet we 
find, that a College in Reputation hath been given to the King by that Statute 5 Ed. 6. Dyer 81. 
10 Elix. Dyer 267. bo 

3. The King may found and ere& an Hoſpital, and give a Name to the Houſe, tho' tis upon 
the Inheritance of another, or he licenſe another to do it on his own Lands, which Licenſe being 
under Seal, cannot be countermanded; and the Words Fundo, Creo, Cc. are not neceſſary in 
every Foundation, either of a College or Hoſpital made by the King; but tis ſufficient if there be 
Words Equivalent; and when a Corporation is made by the King's Grant, and Power is given to 
them to chuſe a Governor, they are a Corporation iz abſtracto preſently, tho' not in concreto till 
a Governor is choſen; that as to the Foundation of a Corporation, College, or Hoſpital, the 
Words Poteſtate, Potentia, five nomine, are ſufficient, that Quatenus ad capacitatem five habilita- 


tem, the Incorporation of a College or Hoſpital is the very Foundation, but Quatenus ad dona- 


tionem, he who endows it with Lands is the Founder, and that to the Erection of an Hoſpital 
pn more is requiſite, but the Incorporation and Foundation. 10 Rep. in the Caſe of Sutton's 
Hoſpital. 

4. In a Writ of Intruſion into the Parſonage of E. the Plaintiff ſet forth, that the College of 
St. Peter, Qc. was founded at Weſtminſter in the Reign of Ed. 4. by the Name of Dean and 
Chapter, &c. and that the Parſonage of E. was appropriated to the ſaid College, which was diſſol- 
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ved by the Statute 1 Ed 6. and that the Parſonage came to the King, and that the Defendants 
intruded into the ſame, c. they pleaded, that the College was ſounded by the Name of the Dean, 
Canons and Fraternity, who leaſed the Parſonage to B. G. under which Leaſe, by ſeveral meſne 
- Conveyances, the Defendants claimed, and fo juſtified abſque, hoc that the College was founded 
by the Name of the Dean and Chapter of St. Peter, &c. abſque, hoc that they took the Cattle at 
Weſtminſter ; it was objected againft the Plaintiff, becauſe a College was mentioned in the Infor- 
mation, and 'tis not ſhewed, who was the Founder; and an Appropriation was ſet forth, and' tis 
not mentioned, who was the Patron; but adjudged, that it was ſufficient only to alledge, that 
the Parſonage was appropriated to the College, and to ſhew how the College came to the Queen 
by the Statute ; and tis not material to w, who was the Founder ; for whether it was the 
King or a Subject, (and one of them it muſt be) in both Caſes the Poſſeſſions are given to the 
King; and as to the Appropriation, 'tis ſufficient if 'tis ſet forth, that the Plaintiff claimed by it. 
1 Leon. 37. Lord Vaux's Caſe. 

5. The Pope by his Bull 3 Sept. Anno 15. H. 8. gave Licenſe to Cardinal Wolſey, to ſuppreſs 
ſeveral Monaſteries therein named, whereof the Priory of Canwall in Com. Stafford, was one, ſo 
as the Cardinal had the King's Conſent ; afterwards the ſaid Priory was ſuppreſſed by the Car- 
dinal, with the Leave of the King, and the Monks were tranſlated into other Monaſteries, all 
which was found by Inquiſition, ©c. and that afterwards the Prior and Convent ſpontanea vo- 
luntate, ſarrendered the ſaid Priory, and all their Lands, to the Cardinal; and that from the Sup- 
preflion to the Inquiſition, &c. there was neither Prior or Monck remaining, ſo that the Priory was 
wholly diſſolved ; and that the Prior and Convent were ſeiſed of ſeveral Lands, &c. but they 
could not find who was the Founder, King H. 8. Anno 17 of his Reign, gave all the Lands 
which he had by the Diſſolution of Moneſtaries, to the Cardinal and his Heirs, who. Anno 22 
H. 8. was attainted in a Premunire, and this Priory of Canwall ſeiſed into the King's Hands, 
Anno 27 H. 8. all the Monaſteries which had not above 200 J. Lands of yearly Value, were by 
Act of Parliament given to the King; but the King had a Prior and better Title than by that Act; 
for upon the Relinquiſhment of the Priory, the Founder had a good Title to enter; and ſince 
the Inquiſition could not find who was the Founder, it ſhall be intended that it was the King. 
Moor 282. | | 
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Franchiſes and Liberties. 


See Ono IParranto. 


(A) 


Writ De nativo habendo brought in Bucks, and removed by Poxe, the Sheriff return- 
ed Non eſt inventus ; then the Party prayed a Latitat to the Sheriff of London, who 
returned, that London was the moſt antient City of the Realm, &c. and that they 

had a Cuſtom Time out of Mind, that if any Man dwelt in the ſaid City for a 

Year and a Day, he could not be removed from thence by the Writ De nativo habendo, nor by any 

other Proceſs thereon ; and that the Party mentioned in the Writ had lived there four Years, and 

therefore he could not execute the Writ, ſalvis libertatibus Civitatis pred? ; adjudged, that this 

was a good Return. 7 H. 6.32. 

2. Grants of Franchiſes made before the Time of Memory, in obſcure and doubtful Words, 
ought to be allowed within Time of Memory in the King's Bench, or before the Barons of the 
Exchequer, or by ſome Confirmation on Record, and ſuch Franchiſes ſhall not be allowed, if the 
Grant is produced, but only for ſuch Fart thereof which hath been ſo allowed or confirmed; but 
ſuch antient Grants, even after ſuch Allowance, ſhall be conſtrued as the Law was when they 
were made, and not as it hath been ſince altered. Uſage, which is Matter of Fact, will not ſupporr 
a Record, tho' ſuch Uſage was before Time of Memory; but Franchiſes granted within Time of 
Memory, are pleadable, without any Allowance or Confirmation ; a Man may preſcribe in Fran- 
chiſes granted before Time of Memory, if they are allowed or contirmed within Time of Memory ; 
for ſuch Antient Grants may be Joſt, and ſo may the Enrollments of them; and therefore upon an 
Allowance of them, tis but reaſonable, that a Man may preſcribe to the Franchiſes. 9 Rep. Ab- 
bot of Strata Marcella's Caſe. 

3. Where any particular Perſon, City or Townſhip, have Liberties or Franchiſes, if he or they 
abuſe them, they may be ſeiſed as forfeited ; therefore where a Prohibition was awarded out of 
one of the Courts at Weſtminſter to the Biſhop of Norwick, he excommunicated the Perſon who 
ſerved him with the Writ ; and thereupon he brought his Action againſt the Biſhop ; and it be- 
ing found againſt him, it was adjudged, that his Temporalties ſhould be ſeiſed until he abſolved 
the Plaintiff, and ſatisfied the King for the Contempt of his Writ ; ſo where the Bijhop of Dur- 
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ham committed one, who brought the King's Writ thither, he pretending to have ſuch Privileges 
in that County, that the Kin 's Writ ought not to come thither ; and this being proved upon an 
Information exhibited againſt him, it was adjudged, that he ſhould pay a Fine to the King, and 
that his Liberties ſhould be ſeiſed, becauſe juſtum eſt quod punietur in eo quo peccat” ; ſo where 
the Mayor and Jurats of Hythe, being one of the Cinque Ports, pretending, that their Liberties 
were infringed by bringing a Certiorari thither, and ſerving it on the Mayor, to remove an In- 
ditment; they ſaid in Contempt to the Writ, That it was no Time for Green Plumbs ; (it being 
ſealed with Green Wax) they were in Danger of looſing their Franchiſes for this Contempt. Cro. 
Car. 183. Tindall's Caſe. | | 1 | 

4. No Man can claim to hold a Court of Equity by Preſcription, becauſe every Preſcription 
is againſt Common Right, and a Court of Equity is founded upon Common Right. Godb. 262. 
Mayor of York's Caſe. _ > 5 | 

5. The King cannot grant to another any Power or Authority to make Strangers born to be 
Denizens here, becauſe ſuch Power is by Law inſeparably annexed to his Perſon ; for tis inter in- 
fignia ſummæ poteſtatis, to make an Alien born beyond Sea, a Subject of this Realm, and capable 
of Lands and Inheritances here; *tis true, there have been ſeveral Antient Prerogatives divided 


from the Crown; as Power to pardon Murder, Manſlaughter, Felony, to make Juſtices of Aſ- 


Moor 
417.S, C. 


ſiſe, and of the Peace; and therefore by the Statute 27 H. 8. cap. 24. theſe Prerogatives were re- 
ſumed, and reunited to the Crown. 7 Rep. 25. in Calvin's Cale. 

6. Quo Warranto, the Defendant claimed to be diſcharged from Purveyance; he pleaded, that 
Ed. 4. granted to the Dean and Chapter of St. Paul's, divers Liberties within the Manor.of R. and 
amongſt the Reſt, to be diſcharged of Purveyance, non obſtante aliquo Statuto, &c. which Ma- 
nor was afterwards ſurrendered to the King; and that Ed. 6. granted the Manor, with all the Li- 
berties, &c. which the Dean and Chapter had, & c. non obſtante aliquo Statuto & eo Warranto ; 
the Defendant claimed, &c. adjudged, that the Grant being general of all Liberties, &c. it ſhall 
be intended ſuch Liberties which the Dean and Chapter then had, and which were not reſumed 
by any Statute ; but this Liberty was reſumed by the Statute 27 H. 8. and ſhall not be revived 
by theſe general Words, but by a Special Grant of them, with an expreſs Non olſtante of that 
particular Statute, Cro. Eliz. 513. Lord Darcy s Caſe. 


— 


— 


— 
Frank⸗marriage. 
(A) 

Gift in Frank- marriage was a Fee- ſimple before the Statute of V. 2. but ſince tis 
uſually a Fee-Tail; ſuch Gifts were Common when Littleton wrote; but my Lord 
Coke, who comments upon him, tells us, that in his Time they were almoſt grown 
out of Uſe, and chiefly ſerved for Moot-Caſes, and Queſtions in Law, which here- 
tofore did ariſe thereon ; but ſince his Time they are quite out of Uſe, and therefore I ſhall 
mention but one. WIS | 

2. John Harris gave Lands in Frank- marriage to one Ihite, by theſe Words, (viz.) Dedi 


& conceſſi, &c. Johanni White in liberum maritagium Johaung filia mes, in the genitive Caſe, 
habendum ditto Fohanni White & haredibus ſuis in perpetuum tenendum de capitalibus Domini 


feodi, with Warranty to the Husband and. his Heirs ; adjudged, that this was a Gift in Frank- 


marriage, becauſe the Words were in liberum maritagium Fohannæ filia mee ; it ſhould have 
been cum Johanna filia mea, in the ablative Caſe ; and that it was nota Gift in Tail, but a 
Fee-ſimple. Owen 26. Webb verſus Potter. See Divorce. (C) 3. S. C. 


7 | Fraud. 


Fraud. 
(A) . 


* that ſhall be a Fraud within the Statutes 13 Eliz. cap. 5. and 2 Elis. 
cap. 4. Sce Evidence. (B) 1, | 


I. HE Defendant holding Lands of ſeveral Lords by Heriot Cuſtom, made a frau— 4 
dulent Gift of all his heriotable Cattle, being twenty Horſes, to defraud one of | if 
the Lords; it was adjudged, that the Action would lie by the Intendment of iff i 

| 

1 

| 


this Statute for the Value of all the Horſes ; contra per Manwood, but for one 1g! 

Horſe, he being damaged in no more, as being entitled but to one Heriot. Dyer 351. | 14 
2. In Ejectment, the Caſe was thus, (viz.) the Grandfather, in Conſideration of the Mar- 8 
riage of his Son, made his Wife a Jointure, and covenanted to demiſe to him, the Tenements 1 1} 
(for which the Ejectment was now brought) and accordingly did demiſe the Moiety thereof to 1 

him, to commence after his Death for 1000 Years, and the other Moiety for the like Term, to | | 

commence at a Day to come; in both which Leaſes there was a Proviſo, that if the Son ſhould | 
die without Iſſue, or if he ſhould make any Leaſe, upon which the antient Rent ſhould not be ; 5 
reſerved, then the Leaſes made to him ſhould be void; the Son afterwards aſſigned the Leaſes to Har 


the Uſe of R R. his Son, who was then an Infant, and this was for no other Purpoſe, but that 1:78 
the Terms for Tears might not merge in the Inheritance, which might deſcend to the Infant, i 


and that his Debts might be paid; the Grandfather died, and then his Son ſold the Lands ; ad- 
judged, that the Vendees, who purchaſed it for a Valuable Conſideration, ſhall avoid this Leaſe 
upon the Statute 27 Elix. for tho the Son had not the Inheritance in him at the Time he 
made the Aſſignment of theſe Leaſes, that being then in the Father ; yet when he died, the Pur- 
chaſers ſhall avoid the ſaid Aſſignment. 6 Rep. 72. Burnell's Caſe. 

3. Information againſt the Defendant, upon the Statute 13 Eliz. wherein the Plaintiff ſet forth, 
that he having a Plaint of Debt againſt G. D. &c. and an Attachment ifſuing out againſt him, 
which the Sheriff was ready to execute, he the ſaid Defendant, in Diſturbance of the Execution 
of that Proceſs, did ſhew the Sherift a Conveyance, by which he claimed the Goods as conveyed 
and fold to him by the ſaid G. D. and averred the ſaid Conveyance was fraudulent ; adjudged, 
that 'tis an Offence within the Statute, the Words whereof are (viz.) Delay, hinder, or defraud 
Creditors ; and here is an apparent Delay, by hindering the Sheriff to ſerve the Attachment. t 
Leon. 47. Pendleton verius Gunſton. | 

The Leſſor made a Leaſe for Years, which was fraudulent, and afterwards he made another 
Leaſe bona fide, reſerving Rent; adjudged, that this Leſſee ſball not avoid the firſt Leaſe, becauſe | W 
an Eſtate made by Fraud, ſhall be avoided only by him who had an antecedent Right; beſides no 1 
Purchaſer ſhall avoid a former Leaſe made by Fraud; but he was a Purchaſer for Money, or o- iN 
ther valuable Conſideration paid or given, fo that the Conſideration of Natural Affection or Blood, 
will not do in ſuch Caſe. 37 Eliz.. Upton verſus Baſſett. - 1:58 

5. The Caſe was, that one Babington being ſeiſed in Fee, covenanted to make an Eſtate to 1 
the Uſe of himſelf and his Wife, and the Heirs of his Body, with ſeveral Remainders over, be- i 
fore the Feaſt of Eaſter next ' enſuing; and before that Day, he made a Leaſe to others for ſeve- 
ral Years, and afterwards he made an Aſſurance according to the ſaid Covenant; the Queſtion 
was, Whetber the Leaſe was fraudulent within the Statute 27 Eliz. and adjudged, that it was 
not, becauſe that Statute was made for the Benefit of Purchaſers, who had paid their Money, Cc. 
1 And. 233. Beamont verſus Needham. 

6. A Debtor being ſued by one Creditor made a Deed of Gift of all his Goods to another 
Creditor, and yet continued in the Poſſeſſion of his Goods; the Creditor, who ſued him, got 
Judgment, and a Fi. fa. to levy the Debt de bonis & catallis of the Debtor ; adjudged, that the 
Gift was fraudulent, and within the Statute 13 Eliz. becauſe the Debtor continued in Poſſeſſion 
after the Deed of Gift; and becauſe it was made pending the Action, and ſealed privately ; and 
therefore tho' the Conſideration might be good, yet the Deed was not made bona fide. 3 Rep. 
Twyne's Caſe. Moor 638. S. C. by the Name of Chamberlaine verſus Twyne. 

J. A Man made a Voluntary Conveyance, with a Power of Revocation at or before Michael- 
nds next, &c. and before that Day came he ſold the Lands for a Valuable Conlideration ; ad- 
judged, that ſuch a Conveyance, with a Power of Revocation, is within the Statute 27 Elix. 
and ſhall be revoked by the Sale, and not be good againſt a Purchaſer for a valuable Confidera- 
tion. Mich. 43. Eliz. Standen verſus Bullock. | 

8. The Inteſtate in Conſideration of 20 J. paid to him by E. D. made a Deed of Gift to 
kim of all his Goods annexed in a Schedule, and it was covenanted between them, that he and 
his Adminiftrators ſhould keep the Poſſeſſion of them, but ſhould deliver them to G. D. upon 
Demand; after his Death G. D. demanded the Goods of the Adminiſtrator, who refuling to 
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deliver them, he brought an Action of Debt againſt him; the Defendant pleaded the Statute 13 
Eliz. of Fraudulent Gifts, and ſet forth, that on the ſecond Day of February, the Inteſtate was 
indebted to ſeveral Perſons, &c. and that on the 19th, of February be made the Deed of Gift by 
Fraud and Covin between him and the bow Plaintiff to defraud his Creditors ; and that not- 
withſtanding the ſaid Deed, the Inteſtpte continued in the Uſe and Poſſeſſion of the Goods du- 
ting his Life ; and that after his Death Adminiſtration, '©'c. was granted to the Defendant, Cc. 
to which Plea the Plaintiff demutred, becauſe the Defendant did not aver, that the Debts due to 
| the Creditors were then unpaid ; neither did he ſhew whether the Debts were due by Specialties 
| or not ; neither could the Defendant, who was only an - Adminiſtrator, and no Creditor, plead 
the Statute, becauſe the Statute makes the Deed of Gift void againſt Creditors, but not againſt, 
the Party himſelf, of him who repreſents the Party. 2 Cro. 270. Hawes verſus Read. 5 Rep. 33. 
Read's Caſe. S. C. | Cop 9 
ö 9. In an Information on the Statute, it was adjudged, that if one after Marriage voluntarily 
i Aſſigns a Leaſe in Jointure to his Wife, without any Conſideration of the Wife's Portion, or 
any other Recompence by her Friends, and takes the Profits himſelf, and aſterwards ſold it to one 
who had not any Notice of this Aſſignment ; tis within the Statute, becauſe voluntary, which 
ſhall be intended fraudulent ; but if it had been in Conſideration of a Portion, and for a Provi- 
| fion for the Wife, and he had taken the Profits, and then ſold the Term, it had been otherwiſe. 2 
] Cro. 158. Colville verſus Parker, | 

| 10. The Husband promiſed to aſſure his intended Wife 1000 J. per Annum, for, her Jointure; 
= they married, and afterwards he by Deed conveyed Lands of great Value to ſome Friends, in 

Truſt for his Mife, for the Term of 100 Tears, if ſhe ſhould fo long live, to commence after his 
Death ; which was thus endorſed, that the Intent was, that when there ſhould be a Jointure of 
1000 J. per Annum ſettled on her, that then the Leaſe ſhould be void; adjudged, that this Leaſe 
being made in Purſuance of the firſt Promiſe, altho* he did not Promiſe to make a Leaſe, yet it 
was good, and not fraudulent, it being made on a good Conſideration; and the Concealing it by 
| the Wife did not make it ill. 2 Cro. 455 Griffith verſus Stanhope. 
| 11. On an Engliſh Bill, for Priſage of Wines (for which — is due, unleſs ten Tun is im- 

ported); the Caſe was, that Wines were imported in ſeveral Veſſels and Parcels from the ſame 
Place, and at the ſame Time, and conſigned to the fame Merchant, and only nine Tuns and three 
Hogſheads were imported in each Veſlel ; and this was adjudged to be a Fraud. Hard. 218. Wal- 
ler verſus Topham. 

12. In Ejectment, there was a Trial at Bar, wherein the Son and Daughter of Sir Anthony 
Bateman were Defendants, who admitted, that Sir Anthony was a Bankrupt, but ſet up a Con- 
veyance made by him for the Payment of 1500 J. a-piece to them, which Mr. Ruſſell their Grand- 
father gave them, and to whom Sir Anthony was Adminiſtrator; and it was held by Hale Ch. Ju- 
ſtice, that this Conveyance would be voluntary, unleſs they proved, that Sir Anthony had ſome 
Goods of Ruſſell's in his Hands at the Time he executed it; which was proved, and ſo the De- 
fendants had a Verdict. 8 Mod. 76. Sir Anth. Bateman's Caſe. 

13. Ruled by Hale Ch. Juſtice, that a Deed may be voluntary, and yet not fraudulent ; as 
where a Father having a lewd Son, ſettles his Land ſo as he may not ſpend all; this is good, 
tho? there is no Conſideration of Money. 1 Mod. 119. Lord Tenham verſus Mullins. 

14. One S. being ſeiſed in Fee ſuffered a Common Recovery to the Uſe of his now Couſin, 
the Wife of the now Plaintiff, and her Heirs, after his Death; and not long after he fold the 
ſame Lands to the Defendant, who was likewiſe his Coufin ; but this was for a Valuable Con- 
ſideration, the firſt Conveyance was kept private til the Death of him who made it; and ad- 
judged, that it was fraudulent againſt the Purchaſer. Sid. 133. Fitzjames verſus Moyes. See 
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5 Rep. 60. : : 
ler. _ 15- The Father being ſeiſed in Fee, made a Leaſe of his Lands for twenty-oge Years, in Truſt 
388. for his only Daughter and Heir, to the Intent, that the Profits ſnould be for her Maintenance, and 


to raiſe a Portion for her; and in caſe ſhe married one Poulton, or any other Perſon, in the Life- 
time of the Father, and with his Conſent, then in Truſt for the Husband, during the Reſidue 
of the Term; ſhe did not marry Poulton, but the Plaintiff, which the Father diſliked, but after 
ſome Time, was reconciled, and lived with them ; adjudged, that this Conveyance to the Daugh- 
ter before Marriage was voluntary and fraudulent, and void by the Statute, as to a Purchaſer, 
which the Defendant was; but tho' it was void in the Creation, yet when the Marriage took 
Effect, it did not continue voluntary, but upon a Valuable Conſideration, 'which a Marriage is al- 
ways taken to be; and ſo it ſhall be in this Caſe for the Advancement of the Daughter, and this 
Proviſion was an Inducement to the Husband to marry her; ſo that tho' it was void in its Crea- 
tion, and voidable by a Purchaſer, yet it may be good againſt him by Matter ex poſt facto, and 
that the Diſagreement of the Father was not material, for he may agree at any Time during his 
Life. Sid. 133+ Prodgers verſus Langham. 

16. In Ejectment, the Caſe upon the Evidence was, that Sir Robert Bell, Anno 8 Fac. 1. ſet- 
tled in Marriage the Manor of Brandon, to the Uſe of himſelf for Life, then to his Wife for Life, 
for her Jointure ; Remainder to their firſt and tenth Sons in Tail, Remainder to his own Right 
Heirs ; and the Manor of Beaupre (now in Queſtion) to the Uſe of himſelf and his Heirs ; after- 
wards, 3 Jan. 11 Jac. he being indebted in 4000 J. and having no Ifſue, he and his Wife joined 
in a Fine, and ſold the Jointure-Lands for Payment of his Debts ; and on the ſame 3d of Jan. be 
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the 
Manor of Brandon; the Debts were paid, and about ſixteen Years afterwards he contracted new 
Debts, for which he and Sir Nath. Hobert were bound; and he, to ſecure Sir Nath. Anno 
13 Cart . made à Leaſe to him of the Manor of Beaupre, for 1000 Tears ; Sir Nath. paid ſeveral 
of the Debts, and entered by Virtue of this Leaſe; the Queſtion was, whether the Settlement, 
3 Jan. 11 Jac. was fraudulent, or not, quoad this Leaſe; it was objected, that there were no 
Articles or any Agreement precedent to this Settlement, that it was made in Conſideration the 
Wiſe joined in a Eine for the Sale of her Joiriture, and therefore this new Settlement may be vo- 
lJuntary; beſides, the Husband without the Wife might have deſtroyed all the contingent Remain- 
ders limited to the Sons (there being none born) nor any Truſtee to preſerve the Contingencies ; 
ſo there could be no Conſideration for this new Settlement, but only the Eſtate of the Wife for 
Life, and ſhe is now dead; therefore all the Remainders to the Sons upon this new Settlement 
muſt· be voluntarily: But adjudged, that the new Settlement was good, and not void as to this 
Leaſe for 1000 Years; for ſince it was made on the ſame Day that the old Settlement was de- 
Kroyed; it ſhall be intended to be made in Conſideration the Wife had joined in the Fine to de- 
Kroy it; and this Conſideration ſhall extend to all the Uſes in the new Settlement; tis true, the 
Husband might have deſtroyed all the Limitations to the Sons, without the Concurrence of his 
Wife, but that Point was not ſo well known at that Time as it is now, therefore it ſhall not be 
preſumed, that the Wife would part with her Right, unleſs the Husband would have made ſome 
other Proviſion for her and her Iſſue. 2 Lev. 70. Scott verſus Bell. 

17. In Ejectment, the Caſe was, the Father being ſeiſed in Fee, &c. in Conſideration of 'a 
——_ between his eldeſt Son and M. S. and of a Marriage-Portion, made a Settlement upon 
his ſaid Son, and the Heirs of his Body, upon M.S to be begotten, Remainder to his ſecond 
Son in Tail, Remainder to his own right Heirs; the Father being at that Time in Debt, did, 
about three Years afterwards, ſel] theſe Lands for a valuable Conſideration, and died; the eldeſt 
Son and his Wife both died without Ifſue ; the Purchaſer had Notice of this Settlement, and 
there was a Covenant in the Purchaſe-Deed to ſave him harmleſs from all Incumbrances, except- 
ing this Remainder to the ſecond Son, againſt which he took a collateral Security ; and the Que- 
ſtion was, whether this Remainder to the ſecond Son was fraudulent, and void as to the Purcha- 
ſer ; it was inſiſted that it was, becauſe the Conſideration of the Marriage of the eldeſt Son, and 
the Portion paid, did not extend to the ſecond Son ; but adjudged, that it cannot be ſuppoſed, 
that the Father intended to deceive a Purchaſer after an Eſtate tail limited to the eldeſt Son, 
which might continue for ever; beſides, the Purchaſer was not deceived, becauſe he had Notice 
of the Settlement, and took collateral Security againſt this Remainder. 2 Lev. 105. White verſus 
Stringer. 

18. Tenant in Tail being of the Age of twenty Years, and no more, in Conſideration of Mar- 
riage, and of a Portion, promiſed to ſettle his Eſtate upon him and his Iſſue, when he came of 
Age, and then he married, and about four Years after, being conſiderably in Debt, he alone, with- 
out his Wife, levied a Fine of all his Lands to the Uſe of Truſtees and their Heirs, to ſell all or 
any. Part thereof for Payment of his Debts, Remainder to the Husband for ninety-nine Years, if 
he ſhuuld ſol long live, Remainder to the Truſtees and their Heirs, for the Life of the Husband, 
Remainder to the firſt and other Sons of the Husband in Tail, Remainder to the right Heirs of 
the Husband: Proviſo, that he, with the Confent of the Truſtees, might make Leaſes of all or 
any Part of the Lands, for any Number of Years, with or. without any Rent; the Husband and 
the Truſtees joined in the Sale of great Part of the Lands; and afterwards he being in Poſſeſſion 
of the reſt; ſold 400 7. per Aunum by himſelf alone, without the Truſtees, which the Purchaſer 
enjoyed ſeveral Years without Diſturbance ; afterwards he mortgaged the Manor of Bolton, and 
the Lands. now in Queſtion to Gudgeon, who entered and aſſigned to Blackſtone ; then the Mort- 
gagor died, his Son and Heir entered and Blackſtone brought an Ejectment, which was tried at 
Bar; and by the Direction of the Court this Settlement was found to be fraudulent and void a- 
gainſt Blackſtone, the Aſſignee of the Mortgagee, becauſe the Mortgagor continuing in Poſſeſſion, 
and ſelling 400 7. per Annum by himſelf, was a Badge of Fraud, eſpecially ſince the Trultees had 
joined in the Sale of the other Part of his Eſtate: Secondly, the Proviſo to make Leaſes for any 
Term of Years, with or without Rent, puts in his Power to defeat the whole Settlement; 'tis 
true, it muſt be by the Conſent of the Truſtees, but thoſe were of his own Chuſing ; beſides, the 
Wife not joining in the Fine, made the Settlement voluntary, and ſhe is ſtill dowable; and tho' 
the Husband promiſed to ſettle his Eſtate when he came of Age, upon himſelf and his Iflue ; yet 
that Settlement not being made till three Years, or more, after he came of Age, and when it was 
made, it not being directly according to his Promiſe, it ſhall not be preſumed to be made in Pur- 
ſuance thereof. 2 Lev. 146. Lavender verſus Blackſtone, 
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* ſeiſed in Pee of a Reverfion expectant upon an Eſtate- tall, covenanted, in Conſide- 
tation of Bloed, to ſtand ſeiſed of the ſaid Reverſwn to the Uſe of his Niece; and after- 
wards the- Tenant 1. Tail, who was in Poſſeſſion, died; adjudged in this Caſe, that by the Sta- 
tute of Marlbridge, *tis a plain Colluſion for the Tenant in Tail to enfeoff his eldeft Son, or his 
— | 5X43 collateral 
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covenanted to ſtand ſeiſed of the Manor of Beaupre (how in Queſtion) to the ſime Uſes, as 
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collateral Heir apparent, but that no Colluſion can be averred, where, upon an Eſtate for Life; or 
in Tail, the Remainder is limited or left in another; adjudged likewiſe, that if the Father makes 
1 a Feoffment to another, for the Advancement of his Daughters, or his younger Sons, or for: 
| ment of his Debts, and afterwards enſeofls his eldeſt Son, or Heir, this is no Colluſion within 
= that Statute, becauſe he is bound in Law to make Proviſion for his Children; reſolved alſo, that 
| where there is Grandfather, Father, and two Sons, and the Grandfather (living the Father) con- 

veyeth his Land to either of the Sons, this is out of the Statute 32 H. 8. becauſe tis not a com- 
| mon or uſual. Thing ſo to do, and the Father ought to have the immediate Care of his Children ; 
3 but if he is dead, then it belongeth to the Grandfather, and then if he convey any of his Lands 
to his Grandchildren, tis within that Statute ; laſtly, it was adjudged, that a voluntary Convey- 
ance to the Uſe of any of the collateral Blood, and who is not Heir apparent, is not within that 
Statute, becauſe, it cannot be intended, that a Man will diſinherit his Heir to defeat the King of 
Wardſhip. 6 Rep. 76. Sir George Curſon's Caſe. See Might's Cale, „ 
2. Debt for Rent againſt an Aſſignee of a Leſſee, Who pleaded, that before. the Action brought 
he aſſigned the Term to T. P. of which the Plaintiff had Notice; the Plaintiff replied, that the 
Defendant (the firſt Aſſignee) ſtill kept the Poſſeſſion, and that the Aſſignment by him made was 
by Fraud; and upon Demurrer to the Replication, it was inſiſted, that Fraud could not be averred 
in this Caſe, either by the Statute or Common Law ; but adjudged, that Fraud might be averred. 
1 Vent. 329, 331. Knight & al verſus Freeman. Raym. 303. S. C. Jones 109. S. C. in the Caſe 
of a Recovery by Default, Fraud may be generally aſſigned; ſo is Plow. Com. 47. In Wimbiſh 
verſus Talbois, and 9 Rep. 110. a, In Treſham's Caſe. $5, 1 
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NE Cole was brought before Richard Tracy, a Juſtice of Peace in Gloceſterſbire, up- 
on a Warrant for Shooting with Hail-ſhot in an Hand-Gun, and upon Eximination, 
he finding the Matter to be true, committed him until he ſhould pay 10 J. one 
Moiety to the King, and the other to the Informer ; and having made a Record 

of his Conviction, it was certified upon the Return of an Habeas Corpus, and adjudged, that if 

the 1 14 > ks had purſued the Statute, no Court could diſcharge the Defendant. V. Jones 

170. Co 2 E. 131 N ; 

| = Certiorari, &c. to remove a Conviction before a ice, c. for carrying a Gun, not being 

qualified; and upon the Return it appeared to be taken before L. P. a Juſtice: of Peace, with- 

out adding, Necuon ad diverſas Felonias, tranſgreſſiones, Cc. audiend” aſſigu, cr. adjudged, this 
had been a good Exception upon a Certiorari, to remove an Indictment taken at the Seffionss 
but not upon a Conviction of this Nature, becauſe the Court can take Notice, that the Statute 
gives the Juſtices Authority in this Caſe. 1 Vent. 33. Sid. 419. S OG. 

3. The Defendant was convicted before two Juſtices of Peace, upon the Statute 32 K 8. 
cap. 6. for carrying a Gun, &c. which being removed by Certiorari, was quaſhed, becauſe it 
was coram nobis L. D. and R. L. Juſticiariis Domini Regis ad pacem ſuam tonſervand leaving 

out the Word Aſſignatic. 1 Saund. 263. The King verſus Sanders. 1 Vent. 39. S. C. Sid. 419. S. C. 
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W See Statute.” (D) 3. 


(A) 


Sid. 394. 1. N Debt upon Bond, conditioned for Payment of 100 J. there was a Bill in Equity to be 
I 


Lev. relieved againft this Bond, ſuggeſting, that it was for Money won at Play ; and upon an 

* M | Iſſue directed out of Chancery, a Special Verdict was found in Mili, that the Defen- 

! * 2 dant loſt a Ring at play, of the Value of 20 l. which was delivered to the Winner, and 
9 that at the ſame Time he loſt 1007. for which he gave this Bond; and the Queſtion was, whe- 


Bond 


ther this was within the Statute 16 Car. 2. of Gaming, and adjudged it was not, but that the 


— 
— —— > — * —— — — 
= - 


Bobd Was gbod, for the Statute had no Regard to ready Money loſt at Play, for if a Man loſes 

1000 f. iti Ready Money, and at the ſame Time gives a Bond for 1001. more loſt at Play, the 

Bond is good. Sid. 394. Danvers verſus Thiſtlethwaite. See 2 Mod. 279. ee 

2. In Debt for X41 the Plaintiff declared upon Articles, purporting, that he and the Deſen- 
dant ſhould run a Horſe-match for 100 7. and if the Defendant loſt he ſhould pay 100 J. &. 
The Defendant: pleaded the Statute of Gaming, by which tis enaRed, that al Securities given 
for Money Joſt at Play, exceeding 100 l. ſhall be void; and then alledges, that in the Articles it was 
farther agreed between him and the Plaintiff, that the Defendant ſhould run two, three, or four 
Heats" more, for 207. each Heat, if the Plaintiff required it, fo that the Whole amounted to 
more than 100 J. it was inſiſted for the Plaintiff, that this was not within the Statute, becauſe the 
Agreement was made upon Deliberation, and precedent to the Money loſt ; beſides, it doth not 
appear by the Declaration, that the Plaintiff required the Defendant to run for more than 100 J. 
but wg pl that tho* the Security was given before the Running, it was within the Statute ; 
and the Agreement being to run for more than 100 J. at a Time, was void ab initio, tho' the 
Plaintiff made no Requeſt ; for if a Debtor ſhould contra to pay more Intereſt than the Statute 
allows, if the Creditor ſhould require it, this is within the Statute of Uſury, tho? the Creditor ne- 
ver requires it. 1 Vent. 253. Hedgborough verſus Roſſenden. 2 Lev. 92. F. C. 8 8 
3. Indebitatus Aſſumpfit for 20 J. loſt by the Defendant at a Play called Hazard; upon Non 
Aſſumpfit pleaded, the Plaintiff had a Verdict; and it was moved in Arreſt of Judgment, that the 
Conſideration to raiſe this Promiſe cannot be good, becauſe tis unlawful to play with Dice; but 
it was held, that to play at Dice was not unlawful in it ſelf, tho', tis true, *tis prohibited by ſe- 
veral Statutes, but that is to certain Perſons and at certain Places; then it was objected, that“ In- « Mod, 
debitatus Aſſumpſit generally was not good, for he ought to declare, that in Confideration he had Caſes1 28, 
promiſed to pay ſo much to the Defendant, if the Game went on his Side, the Defendant promi- S. P. con- 
ſed to pay ſo much to the Plaintiff, if the Game went on his Side; but adjudged that 'tis good u 
enough to declare generally, and 'tis as well as an fudehitatus Aſumpſit pro opere & labore; the . 
Plaintiff had Judgment. 2 Vent. 175. Sherborn verſus-Golebach. win, : 
that tis good. See Statutes. (D) 23. that tit not good. 


4: In an Action of Debt for Money won at Play, the Caſe was, that the Defendant won 80 J. 
at one Meeting, for which the Plaintiff gave Security, and another Meeting was appointed, and 
at that Meeting the Defendant,won 70 J. more, being in all above 100 /. and the Queſtion was, 


whether this was within the * Statute made againſt Gaming, by whieh *tis enacted, that if any * 16 Car. 


Perſon loſe above the Sum of 1007. at any one Time or Meeting, upon Tick, &c. that all Con- a. cap. ). 
tracts and Securities made for Payment ſhall be void; the Court Was divided, but the better Opi- 
nion was, that it was not within the Statute, being not at one Meeting; tho?,/if it had been plead- 
ed, that the ſecond Meeting was to elude the Statute, it might have been otherwiſe. - 2 Mod. 54. 
Hill verſas Pheſant. ag | M | $20 Lo 13S A bly - 3 9 . 
5. An Hundred Pounds was won at Play, and the Winner owing one Sharp 1007, he the ſaid 
Sharp demanded the Money ; whereupon the Winner brought him to the other Perſon of whem 
he had won the Meny, ho acknowledged the Debt, and gave Sharp a Bond for Payment of the 
Money, who not knowing that the Money was won at Play, accepted the Bond, which being at- 
terwards He Suit, the Obligor pleaded the Statute againſt Gaming; the Plaintift in his Repli- 
cation diſctoſes-all this Matter, and ſets forth, that 100 J was juſtly due to him from the Winner, 
and that he was not privy to the Money won at Play, and that he accepted the ſaid Bond pro ſe- 
curitate of his Debt: And upon Demutrer, per Curiam, this is not within the Statute, tho? it was 
pleaded, that the Bond was taken pro Securitate, omitting the Words, for Satisfaction of a juſt / 
Debt, and the Reaſon of Ellis and Warne's Caſe governed this Caſe. 2 Mod. 279. Anouymus. 
6. Aſſumpfit for 201. won at Cards; after Judgment by Default, and Writ of Enquiry and Da- 
mages aſſeſſed, and the Judgment entered for the Plaintiff, a Writ of Error was brought in the Ex- 
chequer-Chamber, and the Error aſſigned was, that a general“ Indebitatus Aſſumpfit would not Ses Sta- 
lie for Money won at Play, but the greater Part of the Judges inclined, that it would. 3 Lev. 118. og rt 


Eggleton verſus Lewin. ern 


1 . ' * a 
> . ee ; 2 * 2 1 ” ” 
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"#is not 


bad. Mod. Caſes 128. S. P. 


7. But this was againſt the Opinion of the two Chief Juſtices Holt and Pollexfen, that an In- 
debitatus Aſſumpſit would not lie, for there muſt be ſome Work done, or ſome meritorious Action 
to maintain an Action of * Debt; tis true, a Caſt of the Dice alters the Property of the Money, * Mod. 
if 'tis ſtaked down, betauſe tis then 4 Gift on a Condition precedent, and 'an”Tadebifatus - Caſes 128. 
ſumpfit hes againſt him who holds the Wager, becauſe tis a Promiſe in Law to- deſivet᷑ it if won; 3 
but in the principal Caſe there is no Cotifideration.” 5 Mod. 13. Walker verſus Walkers. * 188 
8. Two playing at Back-Gammon, one of them ſtirred his Man, but did not move it from 
the Point; and a Queſtion ariſing between them, whether he was bound to play it, a Wager of 
1007, was laid, and referred to the Groom- Porter to decide; and now, in an Action brought for 
the 100 J. the Queſtion was, whether this was within the Statute of Gaming, and adjudged that it 
was not, becauſe it was not a Wager on the Chance, but on the Right of the Game. 1 Salk. 344. 
Pope verſus St. Leger. See Variance, (B) 7. S. C. OD GT SS, ONS fs. 
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Keeping of the Caſtle, and the Herbage there, to another, if the Aſſiſes might be ſtill 


— 


9. The Lord Chandos loſt Money at Play to one Huſſey, and gave him a Bill for it, drawn on 
one Jacab, who accepted the Bill, but. afterwards refuſed to pay the Money: Huſſey brought an 
Aſſumpfit againſt Jacob, who pleaded the Statute 16 Car. 2. cap. 7. againſt Gaming; and upon 
Demurter to this Plea it was inſiſted for the Plaintiff, that this was out of the Statute, becauſe by 
the Acceptance of the Bill a new, Contract was created, fo that the Nature of the firſt Duty was 
altered; but adjudged, that all is founded on the illegal Wioning, and. thombre fits HER he 
Statute, becauſe, tho tis in the Nature of a new Contract, yet tis for the Security of the Pay- 
ment of that Money; belides, the Plaintiff was privy to the firſt Wrong, for he was the. Winner ; 
but if he had aſſigned the Bill for a valuable Conſideration to a Stranger, it had not been within 
the Statute, becauſe the Aſſignee had not been privy to the Wrong. 1 Salk. 344: Huſſey verſus 

eto u oh ited. ith} and af 4204 bes poi ti agu abr af: oc 
pon Adjudged, that if . R. loſe 100 J. to one, and 100 J to another, upon Tick, tis not 
within the Statute, becauſe tis a ſeveral Contract; ſo if he loſe 200 4. in Ready Money, and 100 /. 
more, for which he gives a Note, tis good, but not for more. 1 Salk. 345. In the Caſe of Dan- 
441. Aſumpſit for 40 1. the Defendant pleaded, it was for Money won at Play, and that at the 
ſame Sitting, he loſt alſo to V. R. 66 l. and upon Demurrer to this Plea the Plaintiff had Judg- 
ment, becauſe loſing more than 100 J. to ſeveral Perſons at one Sitting, is not within the Statute, 
unleſz they are Partners in the Stakes, for then, as to the Chance of the Game, they are but one 


Perſon in Law. 1 Salk. 345. Dickſon verſus Paulett. 


a 
4 a 
: — TT P 
a . 
4 ? . 0 
„ 9 * 
o . : 
# + " , i 
. * 
” 4 b : 
* 
| : 
* "Was 
© @ % > 4 
- « 


ſ 


PON Complaint of the Sheriff of Jorkkſbire to the Queen and Council, theſe Points were 

referred to the Judges for their Opinion: 3 | 

(1.) Since the Aſſiſes had been uſually kept in Tork-Caſtle, and the Queen had * the 
pt there, 


againſt the Will of the Patentee. 


(20) If the Queen grant the Cuſtody of all Perſons taken in Torkſbire, and to be kept in the Ca- 
ſtle by the Patentee, whether he may have the Cuſtody of them who are taken by the Sheriff. 
(630 it the Common Gaol of that County, Time out of Mind, had been in Part of the Caſtle, 
if the Patentee could hinder the Sheriff to have the uſual Place for the common Gaol and Keep- 
ing the Priſoner s. | | | i; 1 e ee 
Jo the firſt, their Opinion was, that the Aſſiſes might ſtill be held in the Caſtle, as uſual, be- 
cauſe tis ſor the Service of the Queen in Execution of Juſtice; and the Common Law, together 
wich their Commiſſion, gives the Judges Power to appoint where the Aſſiſes ſhall be hel. 


To the Second, the Keeper of the Caſtle may not have the Cuſtody of thoſe Priſoners who are 


taken: by the Sheriff alone, for he is the proper Officer to the Court out of which the Proceſs iſſues, 


. 
1 - 


and an {ror jos Plaintiff, if he eſcapes. # 14400. eig 811 
To the Third, the Patentee cannot hinder the Sheriff to have the uſual Place for the Common 


Gaol. - See the Statutes 14 R. 3. c. 10. and 19 H. 7. c. 10. 1 And. 345. bat 
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3. ONEE. in Tall of Gavelkind Lands had Iſſye, four Sons; adjudged, that all ſhall 
Kr o nhberit; but if 4 Leaſe for Life is made of Gavelkind, Remainder to the right 


B od-2rv od rndroder. anode named vols pofhent e b5d tein 
2: The Cuſtom of Gavelkind is not altered, tho a Fine bo levied of the Lands at Common 


I 4. A 


- Gavelkind. 897 
1 A Cuſtom continued Time out of Mind, cannot be interrupted by the bare Alienation of 
the Tenure; and therefore, if Gayelkind Lands come to the Crown, and are regranted to 
B. G. tenendum in Capite, &c. the Land ſhall deſcend to all the Heirs Males, as Gavelkind. 4&5 
Mar. Dalliſon's Rep. 

5. Neither can Unity of Poſſeſſion in the Lord of the Manor, alter the Nature of Gavelkind 3 
and if the King purchaſe it and regrant it, *tis ſtill Gavelkind, and partable amongſt the Heirs 
Males. 7 Eliz. Dyer. 

6. In Dower for the third Part of the Lands, c. the Tenant pleaded, that the Lands were 
Gavelkind, and that by the Cuſtom ſhe ought to demand Dower of a Moiety ; adjudged, that 
ſhe might have her Election to demand her Dower at Common Law, or by the Cuſtom ; tho? the 
Pronotaries were of another Opinion. Mich. 30 Eliz. 1 Leon. 62. Hill. 30 Eliz. 1 Leon. 133. 

16 Elix. Gellibrand verſus Hunt, contra. Goldſ. 108. 

7. In Kent there is a Cuſtom, that the Widow ſhall be endowed of a Moiety of Gavelkind 
Lands, and that. ſhe ſhall looſe that Dower if ſhe marry a ſecond Husband; a Widow brought 
Dower for a third Part of the Lands of which her Husband died ſeiſed, Cc. the Tenant pleadzd, 
that ſhe was dowable by Cuſtom of a Moiety of the Gavelkind, and not of the third Part at Com- 
mon Law, and this was adjudged a good Plea, and that ſhe had not Election to have the one or 
the other. Moor 260. | 

8. Gevelkind Lands in Fee holden in Soccage may be deviſed by the Cuſtom, but then this Cu- 
ſtom muſt be pleaded, and that the Lands were held in Socage ; for tho' the Court may take No- 
tice of the Cuſtom of Gavelkind iz Kent generally, without pleading it, yet they cannot judi- 
cially take Notice of this Special Cuſtom of devifing it, or that the Lands are holden in Socage, 
without pleading it ſpecially. Cro. Car. 465, 511. Launder verſus Brooks, Poſtea 10. 

9. In Launder and Brooks's Caſe before-mentioned, the Queſtion was, whether before the Sta- 

tute 32 H. 8. which enables Men generally to diſpoſe their Eſtates by Will, there was any Cuſtom 
in the County of Kent to ſupport a * Deviſe of Gavelkind Lands, tho' held in Socage ; and it * Poll. pl. 
was ialiſted, that there was ſuch a Cuſtem; for Fitz herbert in his Natura Brevium tells us, 14. S. P. 
that the Writ Ex gravi querela lies where a Man ſeiſed of Lands, &c. in Gavelkind, which 
Time out of Mind have been deviſable by Mill, and accordingly he having deviſed the ſame, and 
afterwards the Deviſee is diſſeiſed, he ſhall have this Writ to compel the Execution of ſuch De- 
viſe ; and Mr. Lambard, in his Perambulation of Kent, tells us, that Lands held in Gavelkind 
may be given or ſold ; where by the Word Given he muſt intend by Will, and by the Word Sold, 
he mult mean by Deed ; and many Wills were produced out of the Regiſter's Office of Cauterbury 
and Rocheſter, to prove that Gavelkind Lands were deviſed in the reſpective Reigns of H. 6. Ed. 
4. and H. 7. and ſome Verdict were likewiſe produced, by which ſuch Cuſtom was found; and 
an antient Precedent was ſhewn out of Mr. Lambard's Book, which proves, that there was a Will 
of Gavelkind Lands before the Conqueſt ; and upon a full Evidence, Anno 13 Car. 1. there was 
another Verdict for the Cuſtom ; and ſo it was adjudged in the preſent Caſe, 

10. the Court cannot judicially take Notice of the Cuſtom of Gavelkind, without pleading it; 
therefore it muſt be ſet forth in the Declaration; *tis the expreſs Text of Littleton, Se. 265. and 
my Lord Coke commends him for ſaying, that this Cuſtom muſt be pleaded. 1 Lutw. 236. Humfrey 

_ verſus Bathurſt. Antea pl. 8. contra. 

11. In Ejectment for Lands in Kent, the ſole Queſtion was, whether theſe Lands, being Ga- 
velkind, were deviſable by Cuſtom, or not; it was agreed on all Sides, that if Lands are alledged 
to be in Kent, it ſhall be intended, that they are Gavelkind, if the contrary doth not appear; and 
it was inſiſted for the Defendant, that Gavelkind Lands are deviſable by Cuſtom ; and a Will was 
mentioned of ſuch Lands made by Husband and Wife in the Reign of King Edgar, which is ſer 
forth in Lambert; and they produced fix Verdicts for the Defendant, one of which was between 
Lander and Brooks, antea pl. 8, 9. But on the other Side, it was argued, that there were al- 
ways Feoffments made to the Uſes of Wills, and fo there were to the Uſes of thoſe Wills in thoſe 
Caſes, where thoſe ſix Verdicts were given, tho' they were not mentioned in the Wills them- 
ſelves; and accordingly the Jury found, that there was no ſuch Cuſtom. 2 Sid. 153. Brown 
verſus Brooks. 

12. The Action was brought upon a Wager, whether the Manor of Farningham in Kent was Sid. 77, 
deviſable by Cuſtom, or not; and the Jury found a Special Verdict, that Anno 2 Ed. 6. by Act 1 
of Parliament, the Lands of Sir Henry Iſles were enatted to be as at Common Lau; and they Nene bh 
find, that Lands in Gavelkind are deviſable; and the Queſtion was, whether this Statute did 323. 
take away all the other collateral Qualities of Gavelkind ; as the Cuſtom of devifing, the Endow- 
ments of a Moiety, the being Tenant by the Curteſy without Iſſue, and other Cuſtoms incident to 
Gavelkind, as well as the Partibility ; and adjudged, that it did not; for if the Parliament had 
intended to take away more, they would have mentioned them. Raym. 59, 76. Wiſeman verſus 
Cotton. | 

13. Adjudged, that a Rent granted in Fee out of Gavelkind Lands ſhall deſcend to all the Males « Mod 
equally, as the Land itſelf would have done out of which the Rent iſſueth; for tis of the ſame gz. S. C. 
Nature with the Land it ſelf. 2 Lev. 87. Randall verſus Whittle. Randall verſus Roberts. Noy Y the P 
15. S. P. | ame 0 

14. The Father having Gavelkind Lands, had three Sons, one of them died, leaving Iſſue a 3 
Daughter in the Life-time of his Father; it was ruled, that this Daughter ſhall inherit the Part * 
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Grants of the King. 
of her Father jure repr eſentationis, and yet ſhe js not within the Words of the Cuſtom ; for that is 
that it ſhall be divided between the Heirs Males; but tho' ſhe is no Male, yet ſhe is the Daugh. 
ter of a Male, and Heir by Repreſentation. 1 Salk. 243. In Clement and Scudamore's Caſe, 
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Gzants of the King. 
Not good. (A) I | Grants, Oc. how they muſt be pleaded. 
Where the King's Grants arc good. (B) | (D) | 
Grants contrary. to the Statutes, good, | What paſſeth by the King's Grants, 


with a Non obſtante. (C) what not. (E) 15 
| 4 How they muſt be conſtrued. (F) 


(A) Je 
Not good. 


* T was prohibited by ſeveral Acts of Parliament, that the Office of the Alnager ſhould 
be granted without a Warrant from the Lord Treaſurer, certified to the Court of Chan- 
cery ; Queen Mary granted the ſaid Office ex certa ſcientia, & c. to B. G. for twenty- 
one Years, without any ſuch Warrant; adjudged, that the Grant was void, there bein 

no non 0bſtante to any Statute; and ſo it had, if there had been a uon obſtante in the Grant. Mich. 

14 Elix. Dyer 303. : | 

2. Queen Mary being ſeiſed in the * 2 of her Crown, of a Manor to which an Advowſon 
was appendant ; and the Church' being then void, ſhe ex certa ſcientia granted the Manor & om- 
nes advocationes eidem Manerio ſpectan, &c. but not mentioning the preſent Avoidance which was 
at that very Time when the Grant was made ; therefore it was adjudged, that the next Pre- 
ſentation did not paſs by ſuch a Grant. Paſch. 13 Eliz. Dyer 300. 

3. The King made a Leaſe of Richmond, &c. with all Deodands which ſhould happen with- 
in that Place; and afterwards he granted All Deodands generally to Dr. Cox, the Lord Almo- 
ner; the firſt Leaſe expired, and then the King made a new Leaſe to the firſt Leſſce, as before; 
it was reſolved, that he ſhould have the Deodands, and not the Lord Almoner ; for the Grant 
to him was void, becauſe the Leaſe for Years, which was then in Being, was not recited in the 
Grant to him. Mich. 6 Ed. 6. Dyer 77. | 

4+ Queen Mary, in a Grant by her made of the Cuſtody of a Caſtle to one B. G. recited a 
Surrender to her made of a former Grant thereof, dated Anno 32 H. 8. when in Truth it was 
dated Anno 33 H. 8. afterwards Queen Elizabeth, ex ſpeciali gratia, granted the ſaid Office to 
R. W. adjudged, that by Reaſon of this Miſrecital of the Date, the Grant to B. G. was void, 
ont wor: a Act 34 H. 8. and other Acts of Miſrecital. Kemp verſus Mackwilliams. 
Dyer 195. 1 Rep. in the Caſe of Alton Moods. S. P. 

5. One who had only a Leaſe of Lands for fixty Years, made a Leaſe of the ſame Lands for 
eighty Years, the Reverſion being in the Crown; the firſt Term for ſixty Years expired; then 
he who had the Term for eighty Years, of which ſixty Years was expired, as aforeſaid, per- 
ceiving he had no Title to hold it longer, ſurrendered the Term of eighty Years to the Queen, 
to the Intent ſhe ſhould make a new Leaſe to him for twenty Years, which ſhe did, and in her 
Grant, ſhe recited the Leaſe for eighty Years ; and that in Conſideration of a Surrender thereof, ſhe 
ex certa ſcientia, &c: demiſed the ſame for twenty Years ; adjudged, that it was void, becauſe 
nothing was ſurrendered, but only in Shew and Appearance. 2 Cro. 297. Barwick verſus Gibſon. 
S. P. Trin. 18 Eliz. Dyer 352. 

6. H. 8. being ſeiſed of a Grange, called S. in the Pariſh of B. in the County of B. to which ſe- 
veral Lands did appertain, as well in that as another Pariſh, granted the fame, with the Appurte- 
nunces in the Pariſh of B. and all other his Lands in the ſaid Pariſh, not mentioning the other 
Pariſh ; adjudged, that nothing paſſed in that other Pariſh ; for the Statute 38 H. 8. cap. 21. doth 
not aid no naming. Hill. 8. Eliz. Dyer 248. 

7. The King granted Leave to one to export Bell-Mettle, non obſtante any Statute made or 70 
be made; afterwards it was enacted, that no Perſon fhould export Bell-Mettle under a Penalty; 
adjudged this was a Revocation of the Grant, becauſe the Grantee is virtually a Party to 
the Act, and the King cannot diſpenſe with a Penal Law hereafter to be made; for if he 
grant, that ſuch a Perſon ſhall be diſcharged of all Taxes granted or 10 be granted, tis void. H. 33 


H. 8. Dyer 52. 
L . 3 5 8. The 
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8. The Act 4 H. 7. cap. g. prohibits the Importation of Gaſcoigne Mine, but only in Engliſh 
Ships, and by Engliſh Mariners, under Pain of Forfeiture, &c. afterwards the King by Letters 
Patents to G. D. granted, that he might import 600 Tun of that Wine in any Ship, non ol ſtante 
the Statute ; and upon an Information brought in the Exchequer againſt the Aſſignee of the Pa- 
tentee, he pleaded the King's Grant without a profert hic in Curia Literas Patentes; adjudged 
for that Reaſon the Plea was ill; but as to the Matter in Law, whether the Grant was good or 
not, the Court doubted. Mich. 34 H. 8. Dyer 54. | 

9. The Queen ſeifed of a Rectory appropriate, granted Advocationem Ecclefiz, &c. adjudged, 
that the Advowſon did not pals; for by the Appropriation the Advowſon was gone, and not 
in Being, and this Grant is not helped by the Statute 4 & 5 Mar. of Confirmation of the King's 
Grants, for that helps only Mifrecitals, Miſnaming or Miſtaking ; but here is no ſuch Thing in 
Being as is pretended to paſs by this Grant. 2 Leon. 80. The Queen verſus Lord Lumley. 

10. The Queen leaſed Lands, and afterwards ſhe granted the Reverſion to B. G. but miſre- 
cited the Name of the Tenant; then ſhe made _a_ new Grant to another, in which the Name of 
the Tenant was truly recited ; and after that the Statute 18 Eliz.. of Patents was made; ad- 
judged it ſhall not revive the firſt Grant, becaule it was defeated before the Statute was made. Cro. 
Elix. 808. Child verſus Laus. we | 3 

11. The Queen being ſeiſed of the Advouſon of the Vicarage of R. granted the Vicarage to B. 
G. adjudged, it did not pals ; for by her Grant nothing paſſes but what ſhe intended to paſs, and 
the Vicarage is one Thing and the Advowſon another, and every Thing muſt paſs by its proper 
Name. Mich. 32 Eliz. 163. 3 | | | 

12. King H. 7. was ſeiſed of the Manors of Ryton and Condor. in Shropſhire, and he granted 
totum illud Manerium (in the ſingular Number) of Ryton and Condor, & here the King was 
deceived in his Grant, taking them both to be but one Manor, when they were diſtin Manors ; 
fo where Queen Elizabeth being ſeiſed of the Manors of Sapperton and Millburn in Lincolnſhire, 
granted to him illud Manerium de Millbourn cum Sapperton ; this was adjudged void for the 
. fame Reaſon, tho* both theſe Grants were made ex certa ſcientia, &c. and yet in the Caſe of a 
Common Perſon, ſuch Grants had been good. See 5 Rep. 94. Barwick's. Caſe, 

13. The Chief Juſtice of the Common Pleas being dead, Queen Mary, during the Vacancy 
granted the Office of Exigenter of London to B. G. adjudged, that the Grant was void, becauſe 
the Office was incident to the Place of the Chief Juſtice of that Court. Dyer 175. Scrogg's 
Caſe. | \ | 

14. The Queen granted the Office of Clerk of the County-Court to one. Mitton for Life ; ad- 
judged, that the Grant was void, becauſe the County-Court, and. the entring Itoceedings there, 
are incident to the Office of the Sheriff; and when the Queen appoints a Sheriff, who is an an- 
tient Officer, fhe may determine his whole Office at her Pleaſure ; but ihe cannot abridge him 
of any Part, becauſe tis an entire Office, and it would be very inconvenient, that the Grantee 
ſhould have the Cultody of the Rolls, and the Sheriff ſhould be reſponſible for them. 4 Rep. 33. 
Mitton's Caſe. ET 

15. The Queen ſeiſed of a great Waſte, called Ruddleſdown, in the Pariſh of Chipnam, granted 
a Moiety of a Tard-Land in the ſaid Waſte to the Mayor and Burgeſſes of Chipnam; adjudged, 
that the Grant was void for the Incertainty in what.Part of the Waſte they ſhould have this 
Moiety, it being neither bounded, nor any wiſe deſcribed. 1 Leon. 30. Sir Walter Hungerford's 

Cale. | 


16. the Queen granted to Darcy the ſole Making of Playing Cards, and the ſole Importation 


thereof for twenty-one Years, and prohibited all other Perſons, &c. adjudged, that the Grant 
was void, becauſe it was a Monopoly, and againſt the Intereſt and Liberty of her Subjects. 
11 Rep. 87. Darcy's Cale. Moor 671. S. C. By the Name of Allen verſus Darcy. | 

17. A Man was diſſeiſed, and afterwards attainted, ſo that a Right to his Lands came to the 
King by the Attainder, who after the Death of the Diſſeiſor ex. gratia ſpeciali, certa ſcientia & 
me ro motu, granted all the ſaid Lands, Tenements, Rights and Hereditaments, which he had by 
the Attainder of the Diſſeiſee; adjudged, that a bare Right did not paſs by theſe general Words, 
but that there ought to have been a ſpecial Recital of it by expreſs Words. 3 Rep. in Marqueſs 
of Minton's Caſe. 8 Eliz. Cromer's Caſe. S. P. "46 

18. The Prior of V, being ſeiſed of the Rectory of L. leaſed the Tithe Corn and Hay only, 
for Years, en four Pounds Rent; the Priory being veſted in the Queen by the Statute of 
Diſſolution, &c. ſhe Anno 37 of her Reign, leaſed the Rectory, and all the Glebe, with the 
Appurtenances uſually let with the ſame heretofore, under the yearly Rent of 3/. 16 s. 84. to 
hold the Premiſſes under the ſaid yearly Rent of 3 J. 16 5. 8 4. adjudged, that the Leaſe made 
by the Queen was void, becauſe it was made without any Conſideration ; for it ſha!l be intend- 
ed, that her Meaning was to leaſe no more than what the Prior had leaſed before, and to have 
the ſame Rent which he had: Now the Prior leaſed only the Tithe Corn and Hay, but the 
Queen the whole Rectory ; and the Prior had 4 J. per Annum for Part, when the Queen had 
but 3 J. 16 s. 8 d. for the Whole; ſo that *tis plain ſhe was deceived in her Grant ; and ſo it 
was adjudged, Telv. 43. Chambers verſus Maſon, , | 

19. The King ſeiſed of a Manor in the Right of his Crown, ex ſpeciali gratia, granted to B. 
C. duas illas peceas terre, called N. and M. lying in W. now or late in the Tenure of R. /1-. 


Cc. all which were * a nobis concelata & detenta : And it was found by Verdict, that the Ma- * : And. 
| 5 T | nor 19. S. P. 
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nor was, not concealed or detained from the King, but that it was in onere & computo; the 


Rents indeed of the ſaid two Parcels of Lands were not paid to him; it was adjudged, that tho? 
the Grant was ex certa. ſcientia, and tho' it was certain both in Reſpect to the Place where the 
Lands granted did lie, and alſo in Reſpect to the Tenure, or Occupation, yet it was ſtill made 
upon a falſe Suggeſtion of the Party, that the Manor was concealed from the King, when in 
Truth it was not; and therefore the Grant was void, and the Words ex gratia ſpeciali, certa 
ſcientia, & mero motu, ſhall not help in ſuch Caſe ; for tho' the, firſt imports that Grace and 
Favour which the King hath. for the Grantee, and the next importeth the Knowledge which he 
hath of the Thing granted, which muſt be intended of the Truth, for that is the proper Ob- 

ject of Knowledge, and the laſt Words import the Bounty and Liberality of the King; yet all theſe 
Words are of no Manner of Effect, when the Grant is obtained upon a falſe Suggeſtion. 10 Rep. 


109. Legate's Caſe. 


20. An Incumbent was deprived for not rating the 39 Articles, but no Notice of it was 
given to the Patron by the Ordinary, and without ſuch Special Notice, no Lapſe can incur; and 
yet the Queen preſented ratione Lapſus; adjudged, that her Preſentation was void, becauſe ſhe. 
was deceived in her Title. 6 Rep. 29. in Green's Caſe. | | 

21. King James, Anno 9 of his Reign, granted to B. G. ſo many Debts, Duties, Arrearages 
and Sums of Money being on Record in any of his Courts from the laſt Year of H. 8. to the 
14th of Queen Elizabeth, as ſhall amount to 1000 J. adjudged this Grant was void for the Incer- 


tainty of what was granted; for the Words, Debts, Duties and Sums of Money, import no- 


* 4 Leon. 
33. S. P. 


thing in certain; then the Word Arrearages, there is nothing to explain what ſhall paſs by that 
Word, as whether the King intended Arrears of Rents, Reliefs, Tenths, or any other annual 
Payments due to bim; for without ſuch Explanation, the Arrears of thoſe Things ſhall not paſs. 
12 Rep. 86. Stockdale's Caſe. pal | | 
22. The Queen ſeiſed of the Manor of Gaſcoine, and of a Grange called Gaſcoine Grange, in 
D. granted all ber Lands and Tenements in D. to the Grantee ; adjudged, that the Manor did 
not pals. Godb. 136, Giles verſus Newton. - | f | | 
23. The Queen granted to Pelham, that he ſhou'd not be Bailift, Conſtable, or other“ Officer © 

or Miniſter, /jcet eligatur ; adjudged, that this Grant ſhall not diſcharge him, if the Queen 
make him Sheriff, for the Word Officer in the Patent, ſhall not extend to Royal Offices. Godb. 21. 
Pelham's Caſe: | | 

24. In the Exchequer the Caſe upon the Pleadings was, [. Information of Intruſion, &c. the 
Defendant pleaded, that he had a Leaſe of the Manor for twenty-one Years, which he ſurren⸗ 

ered to the Queen, and in Conſideration thereof, ſhe granted to him the Manor, &c. habendum 
a die confectionis of the Patent, during the Life of V. R. and averred, that he was living; the 
Attorney General replied, that after the Leaſe of twenty-one Years was granted to the Defen- 
dant, he granted all his Intereſt in a Cottage, Parcel of the Manor, to J. J. and afterwards the 
Queen in Conſideration of the Surrender of his Leaſe of the Manor, &c. made a Grant thereof 
to him per auter vie, and averred, that the Leſſee per auter vie was dead ; and upon Demurrer 
one Queſtion was, whether the Grant made by the Queen was good; becauſe it was in Con- 
fideration of the Surrender of the Leaſe for twenty-one Years, of the Manor, when Part thereof 
did not paſs'by the Surrender, becauſe the Cottage, which was Parcel of the Manor, was before 
that Time granted to J. J. and adjudged, that the Queen's Grant was void, becauſe ſhe was de- 
ceived in the Conſideration. Moor 393. Berwick's Caſe. | 


25. King H. 8. being Tenant in Tail of the Manor of Abboteſly, granted it to his Servant Wal- 


ter Welſh, and to Elizabeth his Wife, and to the Heirs of the Body of the ſaid Malter, and in 


the Patent it was recited, that the King was ſeiſed of the ſaid Manor in Fee; and upon De- 
murrer it was inſiſted, that this Grant was void, or if not, it was good only during the Life of 
the King ; becauſe he having only an Eſtate-Tail himſelf, could grant only for his own Life ; for 
he could not grant a greater Eſtate than he had; ſo that being Non informatus, or miſinforma- 
tus of his Eſtate, he was deceived in granting it. Moor 413. We1l/'s Cale. 

26, Scire facias by the Queen to repeal a Patent granted to Cotton and his Wife, Anno 25 of 
her Reign, reciting, that H. and G. were bound in a Bond of 1000 Marks to the Queen, which 
was forfeited ; reciting alſo, that the Queen by Patent, Anno 33 of her Reign, had granted to 
Cotton and his Wife, the ſaid Bond, and 1000 Marks ſo forfeited ; reciting alſo, that Cotton, in 
the Name of the Queen, had recovered Judgment in the Exchequer, and that ſhe ſhquld have 
Execution for the ſaid 1000 Marks, and to the Intent that Cotton might have the ſaid Bond, 
the Queen, by the ſaid Patent Anno 35 of her Reign, reciting the Judgment obtained in the 
Exchequer, ex certa ſcientia & mero motu, granted him the fad Bond, and the 1000 Marks, 
and all the Benefit and Advantage of the ſaid Judgment, &c. in which Grant the Queen was 
deceived, becauſe the Judgment was for 12 d. Coſts and 12 d. Damages, as well as for the 1005 
Marks; and the Grant of all the Benefit of the Judgment, extends as well to the Damages and 
Colts as to the 1000 Marks; and the Recital, that ſhe had obtained Judgment for 1000 Marks, 
was not the whole Truth, becauſe it was for more, (viz.) The Damages and Coſts. Moor 448. 
The Queen verſus Cotton. 8 | | | | 

27. Queen Elizabeth, Anno 19 of her Reign, granted the Office of Clerk of the Council of 
the Marches of Wales, for Life, and by another Grant Anno 25 of her Reign, ſhe granted to the 
lame Perſon of the Office of Secretary there; King James Anno 1, without reciting thele 
- I 3 | W . P former 
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former Grants made as aforeſaid, granted the ſame Offices to the fame Perſon, (viz.) to the 
Queen's Patentee for Life ; adjudged, that this Grant was void, becauſe it did not recite the for- 
mer Grants of the Queen, and there was nv Obſtante to theſe Grants; afterwards King James, 
Anno 9 of his Reign, by another Grant, reciting that which was made by him, Anno I, granite 
ed theſe Offices to B. G. for Life, when ever they ſhould be void by the Death, Surrender, or 
Forfeiture of the Queen's Patentee; adjudged likewiſe that this Grant was void, becauſe it reci- 
ted that of 1 Fac. as good, when it was void; afterwards, by another Grant, Anno 14, reciting 
both the void Grants 'made by himſelf, but omitting the good Grants made by the Queen, he 
granted the ſaid Offices to two more for their Lives, after the Death, Forfeiture, or Surrender of 
the Queen's Parentee, who was ſtill living, and of B. E. non obſtante male recitando, &c. ad- 
judged, that this Grant was void, becauſe it recited thoſe Grants which were void, and omitted 
thole which were good; and that ſuch falſe Recitals, or falſe Suggeſtions ſhall not be helped by 
the Noh ob/tante in the laſt Grant, Cro. Car. 143. Lord Brook verſus Lord Goring. 

28. The 18 granted a Parkerſhip to T. S. with an annual Fee of 3 /. Cc. and afterwards 
he ſold the Park, and diſpoſed all the Deer to another; adjudged, that by the Diſparking, the 
Office of Keeper was gone, but that the yearly Fee {till continued. Hutton 86. Howard Sir 
Charles. | 

29. King Ed. 6. by his Letters Patents ex certa ſcientia & mero motu ' grantdd to one Crouch, 
omnes terras dominicales Manerii de Willow; adjudged, that the Copyhold Lands did not paſs, 
and yet they are in Law Parcel of the Demeſnes of the Manor. - Bridgm. 14 

30. Indictment for a Batrery at Canterbury, it being to be tried at Bar, a Venire facias was a- 1 Ley, 
warded to the Sherifts of Canterbury to return a Jury, and thereupon a Diſtringas, in which the 159. 
She iff returned, that Canterbury was an antient City and County, and that the King had granted Ray m. 
them a Privilege to be exempted from ſerving on Juries out of their City, excepting only in Caſes LO 
of Treaſon ; adjudged, that the King might grant this Privilege to One or Two, but ſuch a Grant 389. 
to a whole County would be void, becauſe there might be a Failure of Juſtice ; but by the Grant 
in the principal Caſe, thoſe of Canterbury are not exempted from ſerving on Juries in B. R. with- 
out theie is an expreſs Clauſe to exempt them to ſerve coram ipſo Rege. Sid. 243. The King ver- 
ſus Percivall. Sid. 127. S. P. | 

31. In a Special Verdict in an Action on the Caſe, the Jury found, that King Charles IT. grant- 
ed to the Plaintiff the ſole Printing of Blank Writs, Bonds, &c. for the Space of thirty Years ; 
that the Defendant was a Stationer, and that the Company of Stationers had conſtantly, for the 
Space of forty Years laft paſt, before this Grant, printed Blank Bonds; the Queſiion was, whe- See Com- 
ther this Grant was good, excluſive of all others; it was not denied, but the King had a Preroga- Sead of 
tive in Printing, and that this was confirmed by Uſage ever ſince“ Printing was invented; but _— 
then it muſt be in ſuch Caſes where no other Perſon whatſoever can claim any Property in it; Seymour, 
*cis true, if printing Blank Bonds had been a new Invention, the Grant might have been good; * Sele 
but 'tis found, that the Company of Stationers have printed ſuch Bonds for the Space of forty Printing 
Years before this Grant; the Court inclined, that the Patent was not good. 3 Mod. 79. Earl of at _ 
Turmouth verſus Darrell. | E | __— 

and Skill which the King cannot reſtrain ; but when tis of publick Cincern, then the Prerogative may interpoſes 


32. Caſe, Cc. in which the Plaintiff declared, that in the Reign of H. 4. there was a Society 
of Merchants-Adventurers in England, and that Queen Elizabeth did incorporate them by that 
Name, with Privilege to trade to Holland, Brabant, Flanders, &c. prohibiting all others not free 
of that Company, &c. and that the Defendant not being free of the Company, did trade there 
without their Leave, and imported Goods ad damnum, &e, the Defendant pleaded the Statute of 
Ed. 3. That the Sas ſhall be open to all Merchants to paſs with their Merchandize whither they 
pleaſe ; and upon Demurrer to the Plea, the Queſtion was, whether the King had a Prerogative 
to reſtrain his Subjects from trading to particular Places; the Caſe was not adjudged, but the bet- 
ter Opinion was, that ſuch a Grant is void, both at Common Law, and by ſeveral Statutes; ſuch 
a Grant agrees with my Lord Cok-'s Definition of a Monopoly, which he tells us is an Allowance 
by the King's Grant to any Perſon, for the ſole Buying or Selling any Thing, excluſive, and re- 
ſtraining all others of that Liberty which they had before; tis againſt the Statute, which gives 9 Ed. 3. 
Liberty to Merchants to buy and ſell without Diſturbance; and tis expreſly againſt the Statute cap. 
21 Fac. cap. 3. which declares all ſuch Letters Patents void; the Caſe of the Eaſt-India Compa- ve r 
ny is not like this, becauſe that Patent reſtrained the Subject from trading with Infidels, without 25 Ed 3, 


Leave; if it had been to reſtrain them from Trading with Chriſtians, it had been void. 3 Mod. cap. 2. 
126. M:rchant- Adventurers verſus Rebow, 2 | 


(B) 
Where good. 


1. X ReQory to which an Advowſon of a Vicarage was appendant, but concealed, came to 
the Queen by the Attainder of B. G. which being found by Office, the Queen, for a 
valuable Conſideration, ex certa ſcientia, Oc. granted the Rectory & omnia hareditamenta, be- 
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of the King. 
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longing to the ſame, not mentioning the Advowſon of the Vicarage adeo plene, Cc. 1 dle ſaid 


B. G. had it; adjudged, that by theſe Words the Advowſon of the Vicarage did paſs, and that 
the Queen was not deceived. in her Grant. Paſch. 18 Elix. Dyer 350. a 5 
2. The King was ſeiſed of the Manor of Torrington, in which there was a Market held every 
Week on Saturday, and a Fair in Vigilio Feſti & craſtino Sancti Michaelis, and he incorporated 
the Town of Torrington, and ex. certa Scientia granted to them to have a Market every Saturday, 
and two Fairs every Year, one in Vigilio Feſti & craſtino Sauft#i Michaelis, and the other on the 
Feaſt of St. George the A adjudged, that this Grant was void, for the King was not appri- 
ſed of what he granted; for his Intention was, ex ſpecials gratia & certa ſcientia to grant a 
new Fair at Michaelmas, Oc. and not to grant that Fair which they had before. Dyer 276. The 
Caſe of Torrington. | | R | 

3. King H. 8. for a valuable Conſideration, granted ex certa Scientia, &c. all thoſe Meſſuages 
in the Tenures of B. and R. and hing in the Pariſh of D. when in Truth they did not lie there, 
but in the Pariſh of S. adjudged, that tho' the Meſſuages were in the Tenure of B. and R. yet be- 
cauſe by the Grant they were reſtrained to a particular Place, where they were not, for that Rea- 
ſon the Grant was void. 2 Rep. 32, Doddington's Caſe. 

4. The 3 Lands reſerving a Nee-Farm Rent, with a Condition of Re- entry for 
Non-payment, afterwards the Queen granted this Rent to B. G. in Fee; the Rent was be- 
bind ; duke that the Queen could not re-enter, becauſe that would be to defeat her own 
Grant, which would be an apparent Wrong to the Grantee. Cro. Eliz. 69. Cranmer's Caſe. 

* The Incumbent of a Church was made a Biſhop, and the Queen granted, that he ſhould 


. eld his Ben dee in Commendam ; adjudged, the Grant was good, and that the Queen had this 
Prerogative at Common Law, which was not taken away by any Statute. Cro. Elix. 542. Armi- 


ger verſus Holland. "Moor 542. K. C. | 

6. So where the Tenure was miſtaken, and the Pariſh was right, the Grant was held void; as 
for Inſtance, the Queen being ſeiſed of the Rectory of L. had a Portion of Tithes out of itz and 
ſhe ex certa ſcientia, &c. ue omnem illam portionem decimarum in D. then in the Occupa- 
tion of B. G. and that the ſaid Grant ſhould be good againſt her, notwithſtanding male nominan- 
do vel recitaudo dictam portionem, & c. yet becauſe theſe Tithes were not at that Time in the 
Occupation of B. G. the Grant was held void, for the Pronoun 1am is not ſatisfied till the End of 
the Sentence, and ſhall refer as well to the Tenure and Occupation of the Portion of Tirhes, as to 
the Place where they lie. 4 Rep. 35. Bozoun's Caſe, 


7. King H. 7. Anno 19 of his Reign, granted the Manor of R. to B.G.'in Tail; and by 


another, reciting, that in Conſideration of the Surrender of the firſt Grant, by Force whereof he is 


ſeiſed in Fee, he regranted the ſaid Manor to the aforeſaid B. G. and E. his Wife, and to the 


Heirs of the Husband ; and this was ex certa ſcientia, Cc. adjudged that the Reverſion paſſed ; 


for tho' the King had miſtaken the Law ariſing upon the Fact, (viz.) that he was ſeiſed in Fee by 
Force of the Surrender, yet that was no Part of the Conſideration, or Suggeſtion of the Party 
| who had truly informed him of his Eſtate. 6 Rep. 55. Lord Chandos's Cale... | 

8. King Ed. 2. granted the Manor and Caſtle of 7 upon Craven, to Robert Clifford in 


_ berland's Caſe. 


Tail, and afterwards H. 6, granted to Thomas Lord Clifford (who was Heir of the Body of the 
ſaid Robert) Reverfionem Caſtri & Manerii prad' in Fee; adjudged, that if the Grant in Tail 
ſhould be void, yet the Caſtle and Manor did paſs to Thomas Lord Clifford in Fee, becauſe the 
Intent of the King was to paſs it, either in Poſſeſſion or Reverlion. 8 Rep. 166. Earl of Cum- 
9. The Queen being Tenant pur auter Vie, made a Leaſe for forty Years; adjudged, that the 
Leaſe was good, tho' ſhe could not make an abſolute Agreement for ſuch a Term of Years, be- 
cauſe her Title depended upon the Life of another; but becauſe in Judgment of Law. a'Leaſe for 
Years is a leſs Eftate than a Leaſe for the Life of another, therefore the Queen hath. done no 
Wrong by making the Leaſe for ſorty Years, and it ſhall be for forty Years, if the Ceſtui que Vie 
ſhould ſo long live. 7 Rep. 12. In Englefeild's Cale.  _ ok, 

10. The Lord Sturton being ſenſed of the Manor of  Quincemore, and alſo of the Manor of 
Charleton, which, was held of the Manor of Quincemore, was attainted of Felony; Queen Mary 
gave the Manor of Quincemore to Sir Walter Mildmay, cum omnibus ſuis jurilus & parcellis ; 


adjudged, that the Manor of Charletan paſſed by this Grant, becauſe it was now Parcel of the 
Manor of Quincemore. 1 Leon, 26. Sir Walter Mildmay's Caſe. | 


11. King Ed. 6. being ſeiſed of the Manors of Hackuey and Stepney, in which was a great 


Marſh, called , Stepney-Marſh, which he had in Exchange with the Biſhop of London, and alſo 
twenty Acres of Land called Srepney- Marſb, which he had by another Title, (viz.) as Parcel of 
the Poſſeſſions of the late Priory of Grace; he granted to the Lord Wentworth the aforeſaid Ma- 
no1s, necnon omnes mariſcos ſuos de Stepney prad', necnon omnes terras & tenementa & mariſcos 
diftis Maneriis pertinen', @c. it was objected, that the twenty Acres did not paſs, becauſe the 
King had them by a different Title from the great Marſh, and they never belonged to either of 


thole Manors ; but adjudged, that they did paſs by the Grant of Omnes mariſcos ſuos in Stepney. 
1 Leon.119. The Queen verſus Lewis and Green. 


L 


12. King Ric. 3. granted to the Burgeſſes ef Gloceſter and their Sueceſſors, that the Town 
ſhould be 2, County of it ſelf, &c. Saving to him and his Heirs, that the Juſtices of Aſſiſe, and 


of the Peace, in holding their Seſſions, and the Sheriff in holding his County Courts, may, do ic 


there, for any Matter ariſing out of the ſaid County of the ſaid Town of Gloceſter, and __ 
4 | 55 the 


„ | 
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the County at large, as before they had uſed to do, but that the Sheriffs Officers of the County 
ſhall not execute any Proceſs within the City and County ; adjudged, that by the Saving in this 
Grant, the Judges may fit in the City to enquire of Felonies done within the County at large, and 
ſo for the Aſſiſes of Niſi prius; but an Offence done in the Hall of the City during the Seſſions, 
cannot be determined but by a Commiſſion for the City. Hil. 35 Eliz. Poph. 17, 18. | 
13. King H. 6. Anno 20 of his Reign, granted for himſelf, and did not ſay for his Succeſſors, 
to the College of AU Souls in Oxford, for them, their Tenants and Farmers, to be diſcharged of 
Toll; adjudged, this was a good Grant againſt his Succeſſors, tho' not named; and this as well 
where the Grant goes in Diſcharge as where it paſſes an Intereſt, which in Plowd. Com. in Sir 
Tho. What's Caſe, was agreed to be good. Telv. 13: Wood verſus Hamſtead. 
14. The Queen granted an Houſe and Lands in Fingergoe in Eſſex to one T. S. who ſurrendered 
the ſame to the Queen, in order to make a new Leaſe, and the Queen regranted it to 7. S. in this 
Manner, reciting, that whereas T. S. hath ſurrendered his Eſtate in Fingergoe in Suſſex, &c. in 
Conſideration thereof I grant to him the Houſe and Lands in Fingergoe in Eſſex ; it was objected, 
that this was no good Conſideration, and that the Queen was deceived, for 'tis in Conſideration 
of his Surrender of his Eſtate in Suſſex (when he had no Eſtate there) that ſhe granted a Houſe 
and Lands in Eſſex : Sed per Curiam, the Statute 43 Eliz. cap. 1. enacts, that Letters Patents * 
ſhall be good, notwithſtanding any“ Mifuoſmer of the Town or County, and hete is a Miſnaming 4 


the County. 1 Roll. Rep. 23. Godfrey verſus Sparrow. = 1 


Chapter Chriſt- Church o. Parott. 8. P. 


- 


15. Caſe, &c. in which the Plaintiff ſet forth, that the Town of Derly was incorporated, and 
Anno 9 Fac. the Corporation was confirmed by Fatent, by which it was granted, that they 
ſhould have Retorna Brevium, and that the Sheriff of the County Ne intromitteret, and that the 
Sheriff, &c. pramiſſorum non ignarus, did enter into the ſaid Vill and ſerved Proceſs, which the 
Plaintiff ſet forth in certain; and upon a Demurrer to this Declaration, it was objected, that the 
Sheriff ought not to take Notice of this Patent at his Peril, but it ought to be ſhewed to him: 
Sed per Curiam, he muſt take Netice of it at his Peril, becauſe 'tis of Record; and in this Caſe 
| ?tis well pleaded, that he had Notice, becauſe tis ſaid Pramiſſorum non ignarus, he entered; the 
Plaintiff had Judgment. 1 Roll. Rep. 118. The Vill of Derby verſus Foxley. | 

16. The Queen demiſed a Rectory to the Church-wardens of St. Saviour, Southwark, for 
twenty-one Years, and afterwards by other Letters Patents, reciting the firſt Grant, and that the 
Church-wardens had ſurrendered all their Eſtate for Years, modo habentes & ad praſens poſſidentes, 
Cc. he, in Conſideration of the ſaid Surrender, and for a Fine of 20 J. &c. demiſed the ſaid Rec- 
tory to them for fifty Years; adjudged, that there need not be an actual Surrender of the. firſt 
Leaſe, becauſe the Words in the ſecond Leaſe, (viz.) modo habentes & ad preſens poſſidentes, im- 
port, that they were then poſſeſſed of the firſt Leaſe, and their Acceptance of the new Leaſe for 
fifty Years was in Judgment of Law a Surrender of the firſt Leaſe for twenty-one, Years, and ſhall 
precede it, and that a Corporation may ſurrender their Term by an Act in Law, and without 
Writing. 10 Rep. 67. Church-wardens of St. Saviour's Cale. _ | 

17. The King granted the Manor of B. by Bargain and Sale enrolled, and afterwards by Letters 
Patents he granted the ſaid Manor to another, and all his Lands in B. aut alibi in ditto Com' 
die Manerio ſpectan', the Queen ſuppoling, that the Lands in B. and which were not Parcel of 
the Manor, did not paſs by the Indenture, granted them to Dr. Atkyns; adjudged, that tho' at 
Common Law, or by the Statute 27 H. 8. Lands cannot paſs by Bargain and Sale enrolled, in the 
Caſe of the King, becauſe an Uſe-cannot pals ; yet ſince it appears, that the King's Intent was to 
paſs ir, the Statute 34 H. 8. makes that Indenture good. 2 Cro. 50. Athynus verſus Longvill. 
Moor 681. S. C. 1 4 5 Ret 

18. By a Deed dated 10 May, a Rectory, &c. was granted to H. 8, and on the 26th of Ju!y 
te and not before, the ſaid Deed was enrolled in the Court of Chancery; the King, by 
Letters Patents dated 21 July, which was five Days before the Enrolment of the Deed, in Conſi- 
deration of the Grant of the ſaid Rectory to him, gave the ſame to B. B. and, his Heirs, c. ad- 
judged, that tho' the Confideration expreſſed in the King's Grant was falſe, for the Rectory was 
not granted to bim till the Deed was enrolled, which was after his Grant to B. B. yet his Grant 
ſhall be good. Hob. 120. Needler verſus Biſhop of Minton. 1 

19. Where: ever the Queen is deceived, either her ſelf, or by Information of the Party, in ſuch 
Caſe her Grant is void at Common Law; but.where the Certainty of the Thing appears in the 
Grant, tho' there are ſome Things miſtaken, yet tis good; as for Inſtance, the Queen ex certa 
ſcientia, &c. granted to V. R the Manor of D. which ſhe had by the Attainder of Sir Tho. Wiatt, 
when in Truth ſhe had it by Deſcent ; now this. is ſupplied by the Statute of Miſrecitals, as where 
rhe Queen granted her Manor of D. in D. when in Truth there was no ſuch Village as D. this 
Grant is good, becauſe the Subſtance of the Thing granted is certain, (viz.) the Manor of D. 
and in ſuch Caſe the Statute ſupplies all other Defects. Moor 45. 


Dowager of H. 3. in the Year 1 273, founded St. Katharine's Hoſpital, reſerving to her, duying her 
Life, & Reginis Anglia nobis ſuccedentibus, the Nomination of the Maſter of the ſaid Hoſpital, 
which was incorporated, &c. and the Queſtion was, whether by thoſe Words Reginis Anglia, the 
Queen Dowager, or Queen Conſort was intended; and adjudged, that the Queen Dowager had 
a Right to nominate. 1 Vent. 149. St. Katharine's Hoſpital's Caſe. T. Jones 176. . C. wt 
21. Ihe 
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20, In Ejectment, the Caſe upon the Evidence at a Trial at Bar was, that Eleanor, Queen 2 
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Grant determines with his Life. Mich. i Marie, Dyer 92. 


_ PT 


21, The Company of Stationers brought an Action of Debt againſt the Defendant for printing 
: Gadbury's Almanack; and the Queſtion upon a Special Verdict was, whether the Letters Patents 

by which the ſole Printing of Almanacks was granted to this Company, was good, or not; and 
"adjudged good, for Printing is a new Invention, and therefore at Common Law a Man cannot 
have Liberty of Printing what he will; and where there is no Author claiming a Right to the 
Copy, the King hath the Right. 1 Mod. 256. Stationers Company verſus Seymour. 


Contrary to Statutes, good with a Non obſtante. See King. (K) per totum. 


- 


in which ſhe commanded her Officers to permit the Patentee to ſell, &c. for Life; ad- 
judged, that by the Death of the Queen the Patent was determined, for it was not expreſſed how 
long the Patentee ſhould ſell, Oc. but only, that the Officers ſhould permit him for Life. Hil. 
10 Eliz. Dyer 290. 
2. The Archbiſhop's Chaplain having one Benefice of the Gift of the Queen, procured a Diſ- 


1. De Mary made a Grant to one to ſell Wines by Retail Non obſt ante the Statute 7 Ed. 6. 


penſation to have another, &c. which the Queen confirmed abſq; impedimento alicujus Statuti, 


aut alia re quacunq; non obſtante, by Virtue whereof he obtained another incompatible; and it 
was a Queſtion not then reſolved, whether the firſt was void by the Statute 21 H. 8. or not. 
Trin. 18 Eliz.. Dyer 341. | f RS. 

3. King Ed. 6. granted to foreign Merchants, that they might export Merchandizes, paying the 
like Cuſtoms as any Engliſb Merchants paid; now, tho' the Grant did not expreſs pro ſe & hare- 
dibus, yet becauſe the King had an Inheritance in the Cuſtoms as a Prerogative annexed to the 
Crown, the Grant was held good; but if he granted, that a Man might export 100 Tun of Beer, 
aliquo Statuto non obſtante, without ſaying for himſelf, his Heirs and Succeſſors, in ſuch Caſe the 


＋. 
2 


2, 


4. Indebitatus Aſſumpſit, &c. the Jury found a Special Verdict, and amongſt other Things, that 
the King granted the Office of Comptroller of the Cuſtoms in the Port of Exceſter, to the Plaintiff 
for Life, with a general Non obſtante of all Statutes, & c. it was objected againſt this Grant, that 
it was not good, for there ought to have been a particular Non obſtante of the Statute 14 K. 2. 
cap. 10. by which tis enacted, that no Cuſtomer or Comptroller ſhall have any Office in the Cuſtoms 
for his Life, but only during the Pleaſure of the King; which Statute being made for the pub- 
lick Good, cannot be diſpenced withal : Sed per Curiam, the King may diſpenſe with this Sta- 
tute, for the Subject had no Intereſt in that prohibitory Clauſe, it was made only for the Eaſe of 


"the King; and by the ſame Reaſon he may diſpenſe with the Statute 4 H. 4. 24. that a Man may 


hold the Office of Aulnegar, without a Bill from the Treaſurer; and with the Statute 31 H. 6. 
cap. 5. that no Cuſtomer or Comptroller ſhall have any certain'Eſtate in his Office ; for theſe and 
the like Statutes were made for the Eaſe of the King, and not to abridge his Prerogative, and 
may be diſpenſed withal, with a general Non obſtante aliquo ſtatuto, &c. 2 Mod. 260. Arris 


"verſus Stukely. 


(Dh. 
bow they mult be pleaded, 


1 


IN Treſpaſs, the Defendant juſtified the Taking as his proper Goods; the Plaintiff replied, 


and made a Title to the Goods by a Seiſure; for that the King by Letters Patents dedit & 
conceſſit to the Town of R. Liberty of a Market; and ſhewed a Cauſe of Seiſure, as an Officer 
there; and upon Demurrer the Defendant had Judgment, which was affirmed in Error, becauſe 
the Plaintiff had made a Title by Letters Patents, but did not plead Sub magno figillo Angliæ; 
for tho' they are ' enrolled, yet if not granted under the Great Seal, nothing paſſes. Cro. E- 


liz. 117: Kingdon verſus Barnes. . 5 a | 
2. King James, by Letters Patents enrolled in B. R. granted to the Earl of Southampton and 
his Heirs, all Devdands within the Manor of Djtchfield ; an Inquiſition was certified in B. R. that 
2 Deodand was'forfeited in the Manor, and Proceſs went ont, Cc. and upon a Motion in Behalf 
of the Coheireſſes of the Earl, for the Direction of the Court, whether they ought to ſet their 


* 


Title in Pleading, it was ruled, that if they could ſatisfy the Inquiſition of their Title without 


Pleading it, that ſhould be ſufficient, in Regard the Letters Patents were enrolled in B. R. See 
Stat. 4 & 5 Will. & Mar. cap. 22. which directs how, theſe Grants ſhall be pleaded. 1 Vent. 142. 
Southainprox Emnrt bir Heirhnt nt nn OG on no, | 
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(E) 
Cahat paſſeth by them, and what not. 


"_ HE King granted Turbariam ſuam in R. for Years; the Grantee plow'd Part cf it, and 
the ſucceeding King granted totam illam turbariam, which he had demiſed to B. G. to 
another; adjudged, that the plow'd Land did not paſs. Owen 67. Farrington verſus Charnock. 

2. King Edw. 4th granted to the Dean and Chapter of P. and to their Succeſſors, all Fines 
pro licentia concordandi of all their Homagers, Tenants and Reſiants within their Fee; adjudged, 
that this Grant did not extend to the Poſt-Fines ; for the Fine pro licentia concordandi is the 
Queen's Silver, and not the Poſt-Fine. Paſch. 32 Eliz. 1 Leon. 242. Strait verſus Bragg. 

3. The Obligor entered into a Bond, conditioned to pay Money to the Obligee at a certain 
Place within the Manor of L. the Obligee was afterwards attainted of Felony, and lived in the 
Iſle of Ely; the Earl of Northampton had a Grant of the Goods and Chattels of Felous, within 
the Iſle of Ely, and the Lord of the Manor of L. had the like Grant within his Manor of I. 
and both of them claimed the Money due on this Bond; adjudged, that the Place of Payment 
ſignifies nothing in this Caſe, but that the Bond it (elf is the Subſtance which came to the Earl 
in the Je of Ely; then it was objected by the Attorney General, in the Behalf of the Queen, 
that ſhe ought to have the Money, and not the Earl; becauſe by the general Words of Bona & 
catalla felonum, this Obligation doth not paſs, without other expreſs Words in the Patent; fo 
the Earl _ a Day givea to produce his Grant. Trin. 29 Eliz. Earl of Northampton verſus 
Lord St. John. 

4. In Pop, c. the Defendant juſtified, for that Northampton is an antient Town, and 
that King H. 7. granted to the Mayor and Burgeſſes a Fair to be held yearly upon the Feaſt, 
Cc. cum omnibus libertatibus, @c. to the ſaid Fair belonging; then he ſet forth, that H. R. 
at a Fair there holden, ſold a Cow to the Plaintiff, for which the Defendant demanded one Penny 
for Toll, and becauſe he refuſed to pay it, he diſtrained the Cow ; upon a Demurrer to this 
Plea, it was adjudged, that by the Grant of a Fair cum omnibus libertatibus, Toll was not de- 
mandable, becauſe tis not incident to a Fair; 'tis true, that ſuch Liber:ies which a Common 
Perſon hath either by Grant or Preſcription, and which would have been in the King by Vir- 
tue of his Prerogative, if they had not been in the Common Perſon, in ſuch Caſe, if they come 
to the King by Forfeiture, or otherwiſe, they are extinguiſhed in the Crown; as for Inſtance, 
IWaifs, Eſtrays, Wrecks, &c. and they cannot afterwards be granted but by a new Creation; 
but where a Common Perſon hath Liberties, which the King would not not have by his Prero- 

ative, if ſuch Common Perſon had them not, and afterwards ſuch Libertics come to the Crown, 
vi are not extinguiſhed, but are in Being, as Fairs, Markets, with Toll. Mich. ao Eliz. Cry. 
Eliz. 591. Hoddie verſus Wheelhouſe. | 

5. A Houle in Southwark holden of the Archbiſhop of Canterbury, as of his Borough of South- 
wark, came to H. 8. who granted it to . R. and his Heirs, to hold in libero Burgagio ; af- 
terwards Queen Mary granted the Borough and Manor of Southwark to the Lord Mayor and 
Commonalty of London; then V. R. died without Heir; adjudged, that the Queen ſhall have 
the Houſe by Eſcheat, and not the Mayor and Commonalty, becauſe V. R. the Patentee held it of 
the Queen in Socage in Capite, &c. and the Words in libero Burgagio are void. Mich. 31 Eliz. 
Cro Eliz. 120. May verſus Baniſter. 

6. The King by I etters Patents granted to the Mayor, & c. of Southampton, omnia Boua & Catalla 
felonum de je ; a Man to whom Money was due on a Bond became ele de ſe, and the Mayor 
put the Bond in Suit againſt the Obligor ; now the Debt due on this Bond is properly Debitum, 
and it was the better Opinion, that by a Grant of omnia Bona & Catalla felonum de ſe this 
0 would not paſs. Sid. 142. Southampton Mayor verſus Richards. See 12 Rep. 2. Ford's 
Cale. | | 

7. Information in the Exchequer by Engliſb Bill for dereli& Lands, wherein the Caſe was, King 
James granted certain Marſh-Lands bordering on the Sea to T. S. and out of his farther Grace he 
granted all the Soil, Ground, Land, Sand, and Marſh-Land contigne adjacen' to the Premiſles, 


which are now overflowed and covered with Sea-Water, & que ad aliquod tempus in poſterum + 


recuperat” forent per reliftionem maris, & c. non obſtante non nominando valorem, quantitatem 
vel qualitatem ; after this Grant 100 Acres more became derelif and adjoining to the ſaid Marſh- 
Lands; and the Queſtion was, who ſhould have thoſe Lands, either the King or the Patentee ; 
it was inſiſted for the King, that he ſhould have them, becauſe theſe Lands were derelict 
ſince the Grant, and therefore ſhould not paſs by it; for the King cannot grant that which he 
never had: beſides, theſe are Lands which he hath by his Prerogative, and in ſuch Caſe, Lands 
will not paſs by thoſe general Words in this Grant ; to which it was anſwered, that here is as 
much Certainty as the Thing is capable to have; tis true, the Grant could not deſcribe the 
Number of Acres, becauſe it could not appear how many they would be; but admitting it to 
be incertain, tis cured by the Nox obſtante, which helps all Defaults for want of Information to 


the King ; but adjudged, that the Grant is void as to theſe 100 Acres, ſor nothing paſſed by 


theſe general Words, 2 Lev. 171, Attorney General verſus Freeman. 
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_Grants of the King. 


Pow they mu de contkrued. 


12 Ueen Mary for ber Heirs and Succeſſors, ex certa ſcientia, granted to B. G. that he 
might ſell Wines by Retail, but did not limit for how long Time the Grant ſhould con- 

tinue ; but there was a Clauſe in it, that be might ſelf doring his Life; adjudged, that this 
Grant ſhall be conſtrued to be only durante beneplacito of the Queen, and that it ſhall be deter- 
mined by her Death. Hill. 10 Eliz. Dyer 270. F 4 

2. Leſſee for Life of the Site arid Demeſnes of a Manor, rendting Rent, the Reverſon there- 
of, and of the Reſidue of the Manor, to the King, who granted the, Manor with the Appurte- 
nances to B. G. for Years together with all Profits, Rents, Services and Hereditaments thereun- 
to belonging; but did not mention the Reverfion ; adjudged, that by the Grant of the Manor, 
(it being in che Caſe of the King) the Reverſion paſſed. .7 Eliz. Dyer 2333 

3. The King licenſed B. G. to tranſport Bell. Mettle, non obſtante any Statute made, or to be 
made; adjudged, that in Reſpe&'to Statutes afterwards, to be made, the Grant was void; bur 
that he may diſpenſe with Things to come, and in which he hath an Inheritance ; but this muſt 
be by a Special Now obſtante. Paſch. 34 H. 8. Dyer 52. F 

4. King Edu. 6. being ſeiſed of R. of which a Hood was Parcel, granted it in Fee; after- 
wards the Wood eſcheated to him upon a Forfeiture for Treaſon, and he dying, the Queen grant- 
ed the Manor, and all the Woods known 6f reputed ut pars vel parceP of the Manor; now be- 
cauſe the Wood was always reputed as Part of the Manor, before it was ſevered by the Grant of 
Ed. 6. therefore it ſhall paſs by the Grant of the Queen, tho? the Word (t) is a Word of Simili- 
tude; and not of Identity. 20 Eliz. Dyer 362. 4.% 3:2 TR a 

5. B. G. held a Manor of the King, and R. V, held another Manor of that Manor, to which 
laſt there was an Advowſon appendant ; both theſe Men were attainted of Treaſon, and the King 
ſeiſed both their Manors, and afterwards granted the Manor, which B. G. held of him, una cum ad- 


wocationibus eidem pertin'; adjudged, that the Advowſon did not paſs with that Manor, but was 


ſtill appetidant to the other. Mich. 30 H. 8. Dyer 444. 

F. Before the Statute De prærogativa Regis cap. 15. Dowers, Advowſons, and other Things 
have paſſed by general Grants of Kings; but by that Statute they are reſtrained, if not grant- 
ed by expreſs Words. 1 Rep. in the Caſe of Alton Woods, 50. Antea 2. | 

7. Where the King cannot make a Grant, being reſtrained by the Common Law, in ſuch Caſe, 

if he makes a Grant. non obſtante the Common Law, it will not make the Grant good; but 
where he may lawfully make a Grant, and the Law requires, that he ſhould be fully appriſed 
in what he grants, and not any ways deceived, there a Non obſtante ſupplies it, and makes the 
Grant good; likewiſe where the Words are not ſufficient in themſelves to paſs the Thing grant- 
ed, there a Non obſtante will not help. 4 Rep. in Bozoun's Caſe. | #74 

8. The King was Lord Paramount, the Abbot of Weſtminſter was meſne, and B. G. was Tenant 
of the Manor of R. the Tenant was attainted of Treaſon, by Reaſon whereof the Meſnalty was 
extinct; and after Office found, the King granted the Manor to W. R. and his Heirs, to hold of 
him and his Succeſſors, and other Chief Lords of the Fee, per ſervitia inde debita, &c. it was 
inſiſted, that the Tenure ſhould be of the King, becauſe the Meſnalty being extin& by the At- 
tainder of the Tenant, (for where there is no Tenant there can be no Meſne) there could be nul- 
la ſervitia debita to him; but adjudged, that the Words tenendum de aliis capitalibus Domini 
feodi illins, are ſufficient to create a Tenure in the Meſne, and it muſt be the King's Intention, 
that it ſhould be ſo ; for tis very unreaſonable, that he ſhould loſe his Services, who never of- 
fended ; and therefore the Grant to the new Tenant ſhall be taken moſt beneficially for the 


Relief of the Meſne, and for the Honour of the King. 6 Rep. 5 Sir John Molyn's Caſe. 


9. The King granted Lands tenendum de nobis, & c. by a Red Roſe yearly at the Feaſt of &.. 
on the Baptiſt, pro omnibus ſervitiis, &c. adjudged, that this was a Tenure in Socage in 
-hief; and becauſe Fealiy is incident to ſuch a Tenure, therefore the Law ſhall annex Fealty to 

the Rent, and the Tenant ſhall hold by the Payment of a Red Roſe, and doing Fealty ; and the 
eneral Words, pro omnibus aliis ſervitiis, ſhall be intended ſuch Services to which nothing is an- 
nexed by the Law. 6 Rep. 6. I/heeler's Caſe. | 
10. King Fames, Anno 5 of his Reign, ex certa ſcientia, &c. granted to Jehu Webb the Of- 
fice of Maſter of the Tennis-Plays, as well within the Palace of Weſtminſter, as of the ſaid King 
elſewhere ; and this was during his Life ; adjudged, that this Grant ſhould have a reaſonable Con- 
ſtruction, not only to extend when the King himſelf plays, but when any of his Houſhold ſhould 
play. 8 Rep. 45. Fehu Webb's Cale. 7 

11. Queen Mary granted Eaſtwood-Park to the Lord Stafford and his Wife, and to the Herrs of 


"the Body of the ſaid Lord; afterwards Queen Elix. Anno. 7 of her Reign, reciting the former E- 


ſtate, and that ſhe had the Reverſion expeRant, ſhe for a Valuable Conſideration granted the 
Reverſion to B. G. and to the Heirs of his Body; and ſhe did farther will and declare, that if 
the ſaid B. G. did pay a farther Sum, Cc. then he ſhould have prædic“ reverfionem to him and 


his Heirs for ever ; adjudged, that the Words, will and declare do amount to a Grant, _ ſo 
Nei * they 
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they are always taken in Patents of Liberties, and in Things to take Effect in futuro; and as 
for the Words reverſionem praditt, that muſt be intended ſuch a Reverſion which the Queen 
had, and that was a Reverſion in Fee expectant upon both the Eſtates-Tail ; and tho' in Pro- 
priety of Speech, and according to a Grammatical Conſtruction, Reverfio præditta muſt be a Re- 
verlion in Tail; yet the Queen would never intend to paſs ſuch a Nee to B. G. becauſe he 
had the Reverſion in Tail before. 8 Rep. 74. Lord Stafford's Caſe. | 

12. The King granted the Herbage and Pawnage of Clipſon- Park, to B. G. for Life ; ind af- 
terwards by another Grant, in which the former Eſtate for Life was recited, he granted the Her- 
bage and Pawnage to the Earl of Rutland for Life; now, tho? it was not mentioned in this ſe- 
cond Grant, when the Eſtate in the Herbage and Pawnage ſhould begin; yet, becauſe the firſt 
Grant was truly recited in the laſt, the King could not be miſtaken, and take a greater Eſtate 
upon him than he had to grant; therefore the Eſtate in the Herbage and Pawnage ſhall com- 
mence to the Earl, as it may by law; that is, it ſhall take Effect in Reverſſon, after the Death, 

c. of the Tenant for Liſe, to whom it was firſt granted; ſo that there was no Incertainty when 
it ſhould commence ; for tho* the Grant to B. G. might be determined ſeveral Ways; either by his 
Death, Forfeiture or Surrender, yet it can be but once determined, and when that happens, the 
other ſha'l commence 8 Rep. 55. Earl of Rutland's Caſe. OTE | 3 

13. The King's Grants mult be conſtrued according to his Intention; and tho? the Words ex 2 And: 
certa ſcientia, which are uſually inſerted, ſhall be taken in the ſtrongeſt Senſe againſt him, yet it 1 1 
ſhall be intended, that his Knowledge is founded upon a true Suggeſtion; for that is not pro- ihe my 
perly a Knowledge, which is built upon a Falſe Information. 1 Rep. 43. in the Caſe of Alton 
Woods. 10 Rep. 109. Logate's Caſe. S. P. | . 

14. Queen Eliz. being . iſed of a Manor, to which an Advowſon was appendant, granted the 
ſaid Manor for twenty-one Years, excepting the Advowſon, and afterwards. ſhe made another 
Grant to. the ſame Grantee for another Term of Years, and with the like Exception; King 
James in Conſideration of- Service, ex certa ſcientia, granted the Manor to B. G. exceptis qua in 
eijdem literis parentibus excipiuntur; but then follows this Clauſe; & ulterius de uberiori gra- 
tia noſtra &, ex certa ſcientia, he granted the ſaid Manor, with the Appurtenances, to B. 6. 

and his Heirs, adeo plene, &c. as the ſame came to him, Cc. and adjudged by this later Clauſe 
the Advowſon paſſed ; but if thoſe Words adeo plene & integre had been omitted, then it would 
not have palled, tho' the Grant was ex uberiori gratia & certa ſcientia. 10 Rep. 63. Whiſtler*s Caſe. 

15. King R. 3. granted to the Burgeſſes of Glouceſter, that the Town of Glouceſter ſhou'd be 
a County of it ſelf diſtinct from the County at large, Saving, &c. that the Judges of Aſſie, 1 
and Juſtices of the Peace of the County of Glouceſter, and the Sheriff in holding his County- | 
Courts, may enter and keep their Seſſions and Courts there, as before they had done, of or for 
any Matter ariſing within the County at large; adjudged, that by this Saving tis good; but that 
by a Commiſſion to the County a Thing cannot be determined which hapens in the Town, tho 
"tis done in the Hall at the Time of the Seffions. Poph. 17. 

16. King H. 2. granted to the Corporation of Materford, that they ſhould be quieti de 
conſuetudine ; adjudged, that this Grant did not diſcharge them from the Payment of the 
antient and great Cuſtoms for Wool, Woolfels and Leather, becauſe conſuetudo is nomen col- 
lctivum, and ſignifies many Cuſtoms; therefore a general Word ſhall not paſs a Duty which 
is payable to the Crown of Common Right; ſo where the King granted to a Merchant of Ve- 
nice, that he ſhould be quit of all Cuſtoms, Subſidies and Impoſts, and of all other Sums of 
Money, due and payable for any Merchandizes imported, and that he ſhould be free as the Ci- 
tizens of London; adjudged in the Exchequer, that he was not diſcharged of Priſage, becauſe 
it was not Specially expreſſed in the Grant, tho? the City of London by a Special Charter was 
diſcharged of Priſage. Dav. Rep. 7. Caſe of Cuſtoms. pre thn | 

17. The Vill of Glouceſter, (now a City) being Parcel of the County of Glouceſter, King R. 

= 3. granted, that the Vill of Glouceſter ſhould from thenceforth be an entire County incorporate,- 
and ſevered from the County, &c. Non obſtante, that the Juſtices of Aſſiſe, and of the Peace, of 
the County of Glouceſter, might hold their Aſſiſes and Seſſions there, for any Matters arifing witk= 
in the County, as before; and in the ſame Patent he granted to the Burgeſſes, that they ſhould 
have a Mayor and Sheriffs, &c. and that no Sheriff but only of the Vill, fhould enter and exe- 
cute any Thing, except the Sheriff of the County of Glouceſter, to hold his County- Court ; 
and alſo granted, that they ſhould have Juſtices of Peace, and that no Juſtice of Peace of the 
County ſhould intermeddle with any Matter in the Vill, nor they with any Matter in the County: 
the Queſtion was, whether the Judges of Aſſiſe and Juſtices in the County of Glouceſter, could 
fit in the Vill and take Indictments againſt Felons for Felonies committed in the County, and out 
of the Vill; and by all the Judges of England it was held, that they might, becauſe as to thoſe 
Purpoſes it appeared, that the Intent of the King was to have the Vill Parcel of the County, 
and for other Purpoſes (mentioned in the Grant) to be a County of it felf ; and if the Law ſhould 
be otherwiſe, the Patent would be void, becauſe the King was deceived in his Grant, in making 
the Vill a County, if he could not reſerve the Things before-mentioned, for the Juſtices there 
and becauſe the Judges, ever ſince the Grant made, had held the Aſſiſes there; if they could not 
lawfully do it, then it muſt follow, that all Indictments taken in the Vill, for any Felony done in 
the County of Glouceſter, would be erroneous and void. 1 And. 291. WO” 
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Grants of the King. 


18. The King made a Corporation, and granted Ballivis & Civibus, haredibus & fucceſſori- 
bus ſuis, that Ballivi & Recordator of the faid City, for the Time being, or two of them, of 
whom the Recorder ſhall be one, una cum hujuſmodi aliis perſonis per nos, Oc. ad hoc aſſiona- 
tis, ſhall be Juſtices of Goal-Delivery for the ſaid City, & volumus, &c. That no Sheriff or Ju- 
ſtice of Peace, wel alius miniſter five Commiſſionarius noſtri, vel haredum ut ſucceſſorum, &c. civi- 
tat pradift ad aliquod in ea exercend', Cc. de cætero intromittat, under the Penalty of 100 /. 
c. the Queſtion was, whether the Judges of Aſſiſe, and General Goal-Delivery of the Coun- 
ty, may. try Felons for Felonies committed in the City ; and adjudged that they might, be- 
cauſe this Patent, as to the Gaol-Delivery by the Bailiffs and Recorder, is void, for they have no 
Authority but jointly with thoſe whom the King ſhall appoint; and that Appointment the Kin 
is not obliged. to make; but if he doth make it, tis by Patent, and not otherwiſe, that they 
have this Authority. 1 And. 296. | 

iRep. 43, 19. The Caſe upon a Writ of Error in the Exchequer- Chamber, was thus: /. The King be- 
ing a Tenant in Tail of Alton Woods, with a Remainder to him in Fee, did by Letters Patents 
ex certa ſcientia, &c. grant the ſame to Walter Welch and his Wife in Tail; the Queſtion was, 
whether they had an Eftate-Tail, or any Eſtate at all; and adjudged, that the Grant was 
void, and nothing paſſed from the King; for it could not paſs during his Life; neither could it 
als as an Eſtate- Tail to Mulch, becaule the King could not make any Diſcontinuance ; and the 
Words, ex certa ſcientia will not make it paſs, otherwiſe than intended by the King; and that 
Vas to paſs an Eftate- Tail, which he could not do, and therefore he did not know what Eſtate 
be paſſed. 2 And. 154. Alton Woods Caſe. 
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20. King Ed. 6. being ſeiſed of the Rectory of Dale in Hampſhire, granted it to one Mills by 
theſe! Words, Totam illam Reftoriam de Dale, ac omnes decimas, &c. Qua quidem omnia & 
fingula præmiſſa modo extenduntur ad verum valorem de 321. per Ann. at the Time when this 
Grant was. made, there was a Farm in the Pariſh, which, with the Tithes thereof, was in 

Leaſe made by the Abbot Anno 16 H. 8. reſerving Rent; and the Queſtion was, whether the 
Grantee of the Rectory, after the Expiration of the Leaſe, ſhould have the Tithes of this Farm; 
and adjudged, that he ſhould; for tho' the Words, Quæ quidem omnia in the Grant, refer to 
the Value of the Tithes of the reſt of the Rectory, and not to thoſe of the Farm, becauſe they 
were then in Leaſe to another; and probably the King intended to grant no more than Tithes of 
that Value expreſſed in the Grant; yer having granted totam Rectoriam by theſe general Words, 
the Tithes of this Farm will paſs. 2 Roll. Rep. 118. Dixon's Caſe. 

21. King Ed. 6. ex certa ſcientia, & c. granted omnes terras dominicales of his Manor of Mellou; 
adjudged, that the Copyhold Lands did not paſs, and yet they are in Law Parcel of the Demeſnes 
of the Manor. Bridgm. 14. | 

22. King H. 8. being ſeiſed in Fee of a Manor, of which a certain Piece of Land and a Cloſe 
were Parcel, and had been Time out of Mind Copyho/d, built a Meſſuage upon the Piece of 
Land, and granted the Office of Keeping thereof to M. R. for Life ; and likewiſe the ſaid Cloſe 
for Liſe, for exercifing the faid Office; the King died ſeiſed, and the Reverſion came to Queen 
Mary, who granted the Premiſſes to R. R. for ever; and afterwards, the ſame by mean Convey- 
ances,. came to T. T. and:his Heirs, who made a Leaſe thereof to one for ſixty - Frog and grant- 
ed the Reverſion to another, which afterwards came to one Boorhby ; the Leſſee for Years de- 
viſed the Reſidue of his Term to his Son, and died; the Son at a Court held for the ſaid Ma- 
nor, granted the Premiſſes to his Brother, to hold of the faid Manor in Fee, at the Will of the 
Lord, who was admitted accordingly ; the Leaſe of ſixty Years expired, and ' Boothby, who was 
ſeiſed of the Reverſion, being dead, his Son entered, and claimed the Premiſſes, as Parcel of the 

Demeſnes of the Manor, and denied it to be Copyhold; and in order to try the Title he di- 
ſtrained the Cattle of the Copyholder, who brought a Replevin; and the Defendant avowed 
the Diſtreſs; adjudged, that the Grant of the Office of Keeper of the Houſe, was a good Grant 
to V. R. for Life, notwithſtanding it was of a Houſe which was Copyhold ; and that after that 
Eſtate for Life was determined, the King might grant it again by Copy of Court-Roll, becauſe 
the King's Grants ſhall be taken moſt favourably ; therefore the original Grant to . R. for 
Life, ſhall not be taken to two Intents, one as a Grant at the Common Law, and the other 
as a Grant of the Copyhold, but only as a'Grant of the Copyhold, and not as a collateral Intent 
to deſtroy it; for the Law rakes Care to preſerve the Inheritance of the King, for the Benefit of the 
Succeflor ; and it may be for the Benefit of both to continue it Copyhold. Style 263. Cremer ver- 
fuer; ni) . ST NET | 

23. Information againſt the Defendant, &c. for that he, on ſuch a Day and Year, imported one 
Hundred Butts of Spaniſh Mine into Briſtol, and other out Ports, for which two Tuns were due 
for Priſage, and demanded, but not paid; the Defendant pleads, that at the Time of Importa- 
tion of the ſaid Wines, &c. he was, and ſtill is, a Citizen of London, and that King Ed. 1. An- 
uo I. of his Reign, by Charter granted to the ſaid City, that no Priſage ſhould be taken of the 
Mines of the Citizens of London; the Queſtion was, whether this Grant did extend to Wines 
of the Citizens imported in any out Ports, and not in the Port of the City of London; and ad- 
judged, that it did not, becauſe indefinite Words in the King's Grant ſhall not import an Univer- 
ſallity; as for Inſtance, the King granted to à Venetian Merchant, that he ſhould be quit of all 
Cuſtoms, c. for any Manor of Goods by him imported, and that he ſhould be as Free as the 
Citizens of London ; by which general Words he claimed to be free of Priſage, becauſe by this 
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Special Grant the Citizens of London were diſcharged thereof; but adjudged, that he ſhould not, 

becauſe Priſage was not ſpecially expreſſed in his Grant, and the rather, becauſe Priſage was not 

a Duty created by the Grant, but was veſted in the King precedent ro his Grant to the City of 

London, and was Parcel of his Inheritance and Revenue before that Time; for which Reaſon * payis 

* ſpecial Words are required to paſs it away. Hardres 301. Waller verſus Travers. 

"24. In a Special Verdict the Caſe was, the King being ſeiſed in Fee of the Manor of Leyborn in 2 Mod. 1. 
Kent; which came to him by the Diſſolution of Monaſteries, and to which the Adyowſon, &c. 

was appendant, granted the Manor to the Archbiſhop of Canterbury, excepting the Advowſon, 

Oc. \ afterwards, the Church being void; the King preſented JJ”. R. then the Archbiſhop re- 

granted the Manor and the Advowſon to the King, Cr. and the King granted the ſaid Manor to 

E. N. and the Advowſon, which lately did belong to the Archbiſhop and to the Abbot adeo plene 

as they came to him by the Grant of the Archbiſhop; it was objected, that this Grant of the 

Advowſon was void, becauſe the King was miſtaken in his Title; for he apprehended he had a 

Title from the Archbiſhop, which he had not, for the Advouſon was never in him to grant : 

But on the other Side it was ſaid, that in conftruing the King's Grants, where there is a particu- 

lar Certainty preceding, they ſhall not be deſtroyed by any Incertainty or Miſtake, which follows; 

that there is a Difference where the Miſtake of the Title is prejudicial to the King, and where tis 

only in ſome Deſcription-of the Thing which is only ſupplemental, and not material or iſſuable ; 

that diſtin and proper Words which are relative in ſuch Grants, are good to pals any Thing; 

that where ſuch Grants are on a valuable Conſideration, they ſhall be conſtrued favourably for the 

Honour of the King, and'for the Benefit of the Grantee; 'and accordingly it was adjudged, that 

the Advowſon did paſs, and that the King was not deceived, either in the Value or in his Title; 

and that in this Caſe there were as large Words as in Lhiſtler's Cafe. 1 Mod. 195. 7 he King 

verſus Clerke. . . | 
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How to be conſtrued. (A) 

What paſles by ſuch Grants of Lands. (B) 

What paſles by ſuch Grants of Goods 
and Chattels, and what not. (C0 


Where their Grants are void for Miſre— 


citals and other Matters, and not 
void. (D) f 


* 
* — 


(A) 
How to be conffrued, 


1. Usband and Wiſe, Jointenants of a Manor, out of which 20 J. per Aunum was iſ⸗ 


ſuing to the Queen ; ſhe for a valuable Conſideration, did give, grant aud releaſe 
the Rent to the Husband and bis Heirs, and he deviſed it over to another and his 
Heirs, and died; adjudged, that the Wife ſhall pay the Rent to the Deviſee, be- 
cauſe by the Words Grant and Releaſe, the Husband had Election to take by either; if he took 
by the Word Grazt, then the Rent ſhall be continued, and by Conſequence the Wife ſhall pay it; 
if he took by the Word Releaſe, then 'tis extinguiſhed in his Poſſeſſion ; but he did not take by the 
later, becauſe in every Grant where there are Words of a different Intent, it ſhall be taken in 
that Senſe which is moſt beneficial for the Grantee. Mich. 15 Elix. Dyer 319. 

2. The Father granted Lands to his Son, and to his Wife & eorum primogenit” proli ſucceſ- 
five, they having no Iſſue at that Time, but afterwards they had Iſſue a Daughter; adjudged, 
that after the Death of the Son and his Wife, their Iſſue ſhould take nothing by this Grant, be- 
cauſe they were not then in Being; beſides, the Iſſue were to take jointly with the Father and 
| Mother, if they took any Thing at all. Cro. Eliz. 121. Stevens verſus Lawton. Owen 40. S. C. 

Poſtea Habendum. (D) 2. 
3. Leaſe at Will, rendring 6 J. per Aunum Rent; the Leſſor by another Deed reciting this 
Rent, granted Eundem Redditum to another for Life, the Leaſe at Will determined; adjudged, 
that the Grantee ſhall have 6 /. Rent for his Life, for Eundem redditum ſhall be taken for the like 
Rent, + reddiium. Cro. Elix. 241. Kinder verſus Leverſage. | 

4. Grant of an Annuity out of certain Lands, when in Truth the Grantor had nothing in the 
Lands, yet this ſha'l charge his Perſon in a Writ of Annuity ; and if a Man grant an Annuity to 
2 Woman, who afterwards marries, . then *tis in arrear, and the Wife dies, ſo as the Annuity is 
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entinct; yet the Husband - ſhall: bave au Action of D. bt for the Arrears. Goldsbr. 30. Sellen- 
5. Leſſee for Vears of a We granted AB that his Meſſuage : the Grantee hath but on E- 
i 


of the other, without any other Words; and adjudged. it did. Cro. Eliz. Sog. Procter i verſus 


7. In Treſpaſs, the Defendant pleaded, that it was uſed in the Manor of R. that every Owner 
of an Houſe there had Common in the Lord's. Waſte; that the Lord granted an Houſe to B. G. in 
Fee, who bargained and ſold it to the Defendant, with all Commons, ts and Commodities uſed 
with the ſame, and he ſold the Maſte to another; it was inſiſted, that the Grantee wh, cn not-to 
have Common in the Waſte, for if he had, then this would enure as a new Grant to him of the 
Common, which it could not be, becauſe it referred to a. former Uſage, and that being interrupt- 
ed, it did not paſs by this Grant 3 but adjudged that it did, for it ſhall be a Grant of ſuch Com- 
mon as other Tenants of the Manor aſed to have. 2 Bulſt. 222. Grimes verſus Peacock. tn 

8. The Bargainor being ſeiſed of the Manor of D. and of a Houſe, and alſo of a- Leaſe fe 
Tears there, did bargain and fell the Manor, and all other his Lands aud Tenements whatſoever in 
D. habendum to the Bargainee and his Heirs; and covenanted that he had the Premiſſes in Fee; 
the Court was divided, whether this Leaſe for Years ſhould paſs by thoſe general Words. God- 
bolt 113. Edwards verſus Denton. Moor 832. S. C. that it did noy paſs,” and ſince adjudged, it 
doth not paſs, See Lord North and Biſhop of Ely, and 1 Bulſt. gg. Turpin verſus Foreigner. 

9. The Lord of a Manor wherein there were Copyholders for Life, made a Leaſe of a Copy- 
hold Tenement called Harris- Farm, to two. Perſons for eight Years, to commence after the Death 
of the Lord and his Wife; and by their Indenture they leaſed the whole Manor to the ſame Leſ- 
ſees ; the Copyholder ſurrendered, and then the Lord granted the Copyhold to another, to hold ac- 
. cording to the Cyſtom-of,the.Manor ; afterwards he and his Wife died, upon whoſe. Deaths the 
Leaſe made hy the Lord to the two Leſſees did commence; one of them entered and fold his Part, 
the other entered on the Whole as ſurvivor, and the Copyholder entered on him; adjudged, that 
the Survivor ſhould have this Harris-Farm as in Groſs, and not as Parcel of the Manor by the 
laſt Leaſe. Godbolt 127. Green verſus Harris, , | 5 | 

10. Grandfather, Father, and Son, the Grandfather was ſeiſed in Fee of ſeveral Lands in D. 
and S. in the Occupation of E. of P. and of G. ſome of which Lands he had by Purchaſe and 
ſome by Deſcent, and being ſo ſeiſed, he died; then the Father conveyed to the Son AU his 
Meſſuages, Lands, Cc. in D. and S. in the Occupation of E. of P. and of G. which my Father 
purchaſed of ſeveral Men, and alſo conveyed to him a Houſe called the Hart, which he had by 
Deſcent, but not in the Occupation of either of thoſe Tenants; the Queſtion was, whether all 
the Lands which the Grandfather had by Deſcent in both thoſe Towns, and in the Occupation 
of thoſe three Tenants, did paſs by thoſe roms Words, or only the Lands which he had by Pur- 
chaſe; adjudged, that the Lands only paſſed which he had by Purchaſe, for the general Words 
were reſtrained to thoſe Lands by the later Words in the ſame Sentence. Mich. 11 Fac. Clay 
verſus Barnett. Godb. 236. | 5 

11. Adjudged, that where a Man hath ſeveral Fiſhing in a River, and grants to another /ibe- 
ram Piſcariam, in ſuch Caſe the Grantee hath free Fiſhing with the Grantor ; but if he grant Piſ- 
cariam ſuam, without any other Words, then the entire Fiſhing paſſes. 2 Sid. 8. Alderman of 


London verſus Haſting. 


(B) 
Mhat paſſes by ſuch Gzants of Lands, &c. 


I. Ouſes and Mills will paſs by the Grant of all Lands, becauſe that is the moſt durable 
1 Thing on which they are built; and in a Præcipe quod reddat, where a Houſe or Mill 

is demanded, the Warrant of Attorney is always in placito terre. 4 Rep. 86. in Lutterell's Caſe. 
2. Leſſee of an Houſe and Land for a certain Number of Years, if he ſhould fo long live; af- 
terwards the Leſſor granted the Houſe and Land to another, habendum the Reverſion for his Life, 
cum poſt mortem, ſurſum reddition vel forisfafturam of the Leſſee, or otherwiſe it ſhould happen, 
paying to the Grantor and his Heirs cum Reverfio acciderit, an yearly Rent of 10 J. the Leſſee 
died, the Grantor diſtrained for Rent due in the Life-time of the Leſſee, and after: Adjudged, 
that by the Grant of the Houſe and Land for Life, the Reverſion paſſed after the Death of the 
Leſſee for Years ; but if it had been a Grant of the Reverſion, the Land would not have paſſed. 
Paſmore verſus Prowſe. Vouch in 10 Rep. Lofeild's Caſe. BET 9 
3. Demiſe of an Houſe and Land (excepting the Trees) for Life, and afterwards by the ſame 


Indenture he covenanted to ſtand ſeiſed de teurmentis præd to the Uſe of R. L. in Tail, with di- 
2 ves 
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vers Remainders over; adjudged, that notwithſtanding this Exception, the Trees paſs in the Re- 
verſion as Parcel of the Inheritance, and annexed to it. 11 Rep, 46. Liford's Caſe. 

4. In a Writ of Entry in the Quibus againſt one Marrow, for ſeventy Acres of Land in R. the 
Tenant pleaded, that B. G. was ſeiſed in Fee, and demiſed the Land to him for Liſe; the De- 


mandant made a Title unde: the ſame B. G. abjque hoc, that he demiſed it to the Tenant modo 


& forma; upon this they were at Iſſue, and the Jury found, that B. G. and fix more were ſeiſed 
of an Houſe, and of the ſaid ſeventy Acres to the Uſe of the ſaid, B. G. which Houſe and Lands 
had been, Time out of Mind, called V. and that they made a Leaſe of the ſaid Houſe, with the 
Appurtenances (but did not ſay of the ſeventy Acres) to the Tenant; there was a Verdict for him, 
and afterwards the Demandant moved in Arreſt of Judgment, for that the Verdict had not found, 
that the ſeventy Acres were appurtenant to the Houſe ; but adjudged, that by the Grant of the 
Houſe, the Grantee ſhall have the other as a Thing implied in the Grant, Hil. 5 Mar. 
D . 8. 4, | 1. ,DEEBL ; 13 

1 a Grant de Veſtura terra, the Freehold doth not paſs, becauſe the Soil it ſelf belongeth to 
another, and the Grantee hath no Authority to dig in it by Virtue of ſuch Grant. Trin. 30 E- 
liz. Owen 37. Dyer 375. S. F. | 
6. If a Man graut omnes Baſcos ſuos in D. this paſſerh the Soil; but if he grant all his Lands 
in D. exceptis 89s, this extendeth to the Trees only, and not to the Soil, 28 H. 8. Dyer 19. 
5 Rep. 11. 11 Rep. Liford's Caſe. S. P. 

7. Adjudged, that by a Grant of all his Lands the Woods will paſs, and by a. Grant of all his 
Lands called D. in the Tenure, Occupation, or | Poſſe{ſion of T. S. that if T. S. had Part of the 
Lands in Leaſe, and Part not, yet if he depaſtured his Cattle there, 'tis ſufficient to paſs the 
Whole, let the Poſſeſſion or Occupation be by Right or Wrong. 1 Koll. Rep. 23. Dockwra veiſus 


Befis. 
| (C) 
hat paſſes by their Gzants in Goods and Chattcls, and what not. 


1. If was held formerly, that by a Grant of all his Goods and Chattels, that Bonds would paſs, 
yet now tis held to the contrary, (viz.) that the Words Goods and Chattels do not extend 
to Bonds, Deeds, or Specialties, or to any Evidences concerning the Freehold or Inheritance; for 
theſe are Things in Action, unleſs tis in ſome Special Caſes, as where they are. brought into an 
Inn and loſt by the Default of the Inn-keeper, there the Writ ſhall be Bona & Catal generally. 
8 Rep. 33. Caly's Cale. mr 
2. If Executors grant omnia Bona ſua, it was likewiſe formerly held, that the Goods which 
they had as Executors, did not paſs; but now tis held, that by ſuch Grant the Goods which they 
had of the Teſtator do paſs. 18 Eliz. Plowd. Com. in Bracebridge's Caſe. 1 Leon. 263. Lord St. 
John and Counteſs of Kent. Noy 106. Bally verſus Spooner. S. P. 
. In Trover for fourteen Lemon-Trees, the Caſe was, the Plaintiff got Leave of the Lord 


Brudnell above fix Years before the Action brought, to have the Trees ſtand in his Garden, and 


that my Lord's Gardener ſhould take Care of them; my Lord ſold the Garden, and all the Trees 
therein, to the Lord Portland, who fold the Garden, and whatever he had therein, to the De- 
fendant Vernon, upon whom a Demand and Refuſal of theſe Trees was proved: It was ruled by 
Holt Ch. Juſt. that theſe Trees being in Boxes, did not paſs by the Grant of the Lord Brudnell, 
becauſe they were ſeparate from the Freehold. Mod. Caſes 170. Oliver verſus Vernon. x 


ER 
Where Gzants are void, oz not void, fox Mitrecitals and other Matters, 


;F E ME, Leſſee for Years, married, he in the Reverſion granted the Lands to another, to 
commence after the Term demiſed to the Husband, when in Truth there never was any 


ſuch Demiſe to him, for it was leaſed to the Wife, and by Act of Law transferred to him, (viz.). 


by the Intermarriage ; yet adjudged, that the Commencement of the Leaſe in Reverſion ſhall be 
afrer the Expiration of the Leaſe to the Wife. Plow. Com. 192. I/rotelly verſus Adams. 

2, Leaſe for Years, reciting a former Leaſe to be made 6 Aug. 30 II. 8. when in Truth it was 
made 30 Aug. in the ſame Lear; the Defendant pleaded Non dimiſit modo & forma, upon which 


Iſſue was joined, and the Jury found the Special Matter; adjudged, that the principal Matter 


was Si dimiſit, which being found, tis not material whether it was modo & forma, or not; ſo 
that the Miſrecital ſhall not prejudice the Plaintiff in this Caſe. Trin. 3 Marie, Dyer 116. 

3. The Vendor having purchaſed an Houſe in R. of B. G. made a Feoftment of it by the Name 
of a Meſſuage late of R. G. cum pertinentiis in R. aforeſaid, which was falls, for R. G. was never 
2 of it; adjudged, that the Feoffment was good, if both the Names of B. G. and R. G. 

ad been omitted, and that the Words M-ſſuagium pred? cum pertinentiis in R. had been ſufficient 


to pals it. Paſch. 29 Eliz. Dyer 376. 
4. King 
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ö 4 King Ed. 6. granted to the Biſhop of Coventry, and his Succeſſors, the Advowſon of the 
Church of D. in proprio Uſus ; after the Death of the then Incumbent; the Biſhop, in the Life- 


time of the ſaid Incumbent, made a Leaſe thereof, to begin aſter the Death of the Incumbent, 


which was confirmed by the Dean and Chapter, and then tlie Incumbent died; adjudged, that 
the Leaſe was void, | becauſe the Biſhop had nothing in the Advowſon when the Leaſe was made. 
7 Eliz. Dyer 244: bed en | at. 

5. In Waſte for cutting down and ſelling Trees; the Defendant pleaded, that the Plaintiff grant- 
ed to him Omnes Arbores ſuas creſcentes ſuper, &c. que poſſint rationabiliter parcari; adjudged, 
that this Grant was void, becauſe tis incertain how many Trees might reaſonably be ſpared. Mich. 
1 Mar. Dyer 91. NEL ODER JOEL | T4 

6. Bargain and Sale of ſeveral Meſſuages lying in the Pariſh of St. Andreu Holborn, in the Te- 
nure of B. G. when in Truth they were in the Pariſh of Sr. Sepulchres, but in the Tenure of the 
ſaid B. G. the Deed was enrolled ; but adjudged, that nothing paſled by it, becauſe the firſt De- 
ſcription was falſe, tho' the ſecond was true; but if the firſt had been true, and the ſecond falſe, 
in lach Caſe the Grant had been good, notwithſtanding the Miſrecital. 3 Rep. 10. Doury's 
Caſe. b 

7. Grandfather, Father, and Son, the Grandfather had ſeveral Lands, both by Purchaſe and 
Deſcent in R. and S. in the Tenures of B. G. and R. I. and died; the Father made a Convey- 
ance of ſeveral Lands to the Son in theſe Words, (viz.) All my Meſſuages, Lands and Tenements 
in R. and S. now in the Tenure of B. G. and R. W. which my Father purchaſed from divers Men, 
and alſo a Houſe called The Hart, which came to him by Deſcent, in the Tenures of the ſaid B. G. 
and R. W. "adjudged, that none but the purchaſed Lands paſſed by this Conveyance, except the 
Houſe called The Hart, and that paſſed, becauſe it was expreſſy named; but all the other Lands 
which he had by Deſcent, did not paſs by the general Words, All my Lands and Tenements, tho? 
they were in the Tenure of B. G. and R. V. and tho' they were in the Pariſhes named in the 
Conveyance, which are two of the Reſtrictions to which theſe general Words muſt refer ; but 
they like · viſe refer to the third Reſtriction, (viz.) To all the Lands which the Father had by Pur- 
chaſe, and therefore the Lands which he had by Deſcent ſhall not paſs. Godbolt 236. Clay ver- 
ſus Barnett. 8 Rep. 150. Altham's Caſe, Second Reſolution.” S. P. 1 BY . 

8. King Ed. 3. granted to the Son Omnes advocationes Ecclefiarum que pertinent ad prioratum 
de Mountague, &c. and which he lately granted to William Earl of Salisbury, the Father, when 
in Truth the Advowſon then in Queltion was never granted to the Father; yet adjudged, that 
notwithſtanding this Miſrecital, the Grant was good. 10 Rep. 110. in Legat's Caſe. | 

9. Leſſee for Years granted to T. P. ſo much of the Term as ſhould be unexpired at the Time of 
his Death; the Grantee aſſigned all his Intereſt, &c. and covenanted, that the Aſſignee ſhould 
quietly enjoy againſt alt Perſons, and entered into a Bond for Performance of Covenants ; the Ob- 
ligee brings an Action of Debt, and aſſigns a Breach, upon which they were at Iſſue, and the 
Plaintiff had a Verdict; but it was adjudged upon a Motion in Arreſt of Judgment, that this Ac- 
tion would not lie, becauſe the original Grant being void for the Incertainty, the Covenants in 
the Aſſignment of that Grant muſt likewiſe be void, for thoſe depend upon the original Grant, 
and the Bond depends on the Aſſigument. and ſo they are all void. Raym. 27. Capenhurſt verſus 
Capenburſt. See Rector of Chedington's Caſe. See Telv. 18. Soprani verſus Skurro. Yet in Owen 
136, it was held, that the Covenant ſhall bind, tho' the Deed is void in the Caſe of J/aler verſus 


* 


| Dean and Chapter of Norwich. | 


Guardian, 


(A) 


Cro. Eliz. 

wig 1. N Raviſhment of a Ward, the Caſe was, that a Woman had two Sons by ſeveral Huſ- 
171. bands, the Son of her laſt Husband being under Age; after the Death of the Mother, 
T. Jones the Guardianſhip of the Infant was claimed by his Uncle, and it was likewiſe claimed 
7 Oy" by his elder Brother, who was of the * Half Blood; and adjudged, that it belonged to 


* his Brother, and not to his Uncle. Moor 635. Swan verſus Gaterland. 


2. *Before the Statute 12 Car. 2. cap. 24. if Tenant by Knights-S-rvice had deviſed the Guar- 
dianſhip of his Heir at Law, it had been void in reſpe& to the Lord; for notwithſtanding ſuch 
Diſpoſition, he ſhall have the Guardianſhip by Reaſon of the Tenure of the Land, neither ſhall 
ſuch a Deviſe bar a Guardian in Socage, becauſe he claims nothing but for the Benefit of the 
Heir; tis true, the Tenant in Socage might have diſpoſed his Lands in Truſt for the Benefit cf 
the Heir,” but he could not deviſe or diſpoſe the Guardianſhip or Cuſtody of the Heir himſelf, from 
the next of Kin, to whom the Land could not deſcend, becauſe the Law gave the Guardianſhip to 


ſuch next of Kin. Keitw, 186. | | 
SN 3. But 


4 . . — 5 8 
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Guardian. 


— = 


3. But now Tenant in Socage, tho under Age, hath Power to nominate who ſhall have the 


Cuſtody of his Heir, and for what Time, and accordingly the Lands ſhall follow the Guardianſhip ; 


not as an Intereſt deviſed by the Teſtator, but as an Incident given by the Law to attend the Cuſtody 
of the Heir ; and therefore ſuch a Special Guardian, which may be now made by Virtue of that Sta- 
tute, cannot transfer or aſſign the Cuſtody of his Ward by any A& executed by him, becauſe the 
Truſt is Perſonal, and cannot be aſſigned ; neither ſhall it go to the Executor or Adminiſtrator of the 
Guardian, but determines by his Death. Yaugh. 1 80. Bedell verſus Conſtable. See Dyer 189. Lord 
Bray's Caſe. 

bu By the Statute before-mentioned, tis enacted, That where any Perſon hath: a Child under 
the Age of twenty-one, and not married at the Time of his Death, the Father of ſuch Child, (tho 
under Age himſelf) whether born, or in Ventre ſa mere, may by Deed executed in his Life-Time, 
or by bis laſt Will, diſpoſe the Cuſtody of ſuch Child till he jhall arrive to twenty-one, or for any 
leſſer Term; and ſuch Diſpoſition ſhall be good againſt any claiming as Guardian in Socage, and the 
Perſon to whom the Cuſtody is ſo diſpoſed, may have an Action of Treſpaſs againſt any one who ſhall 
take him away, and recover Damages for the Benefit of the Child, and he may receive the Rents and 
Profits of all his Lands and Tenements, but for the Uſe of ſuch Child; and alſo the Perſonal Eſtate 
during the Time he is appointed Guardian, for the like Benefit. | | 

5. Now the Meaning of this Statute is, that whereas all Zenures are in Free Socage, and the 
next of Kin, to whom the Land cannot deſcend, is Guardian at Common Law, until the Heir 
is fourteen Years old; the Father ſince the Making this Act may appoint a Guardian to his Heir 
for any Time until he be twenty-one Years old, and ſuch Guardian ſhall have the like Remedy for 
his Ward, as Guardian in Soccage had at Common Law. | 

6. But a Copyholder is not within this Statute, to diſpoſe the, Cuſtody of his Heir, for that be- 
longs to the Lord of the Manor according to the Cuſtom, tho' not de jure; for if there is no 
ſuch Cuſtom, then the next of Kin, to whom the Land cannot deſcend, ſhall have the Cuſtody 
both of the Infant and his Lands; but if there is ſuch a Cuſtom, then this Statute ſhall not ſet 
it aſide, becauſe if it ſhould, the Lord of the Manor might be at a Loſs. - 3 Lev. 395. Cleach 
verſus Cudmore. 2 Lutw. 1181. S. C. See Hutt. 16, 17. 

7. Sir Henry Wood deviſed the Guardianſhip of his Daughter to the Lady Cheſter ; and afcer- 
wards the Dutcheſs of Cleveland, to whoſe Son this Daughter was contracted, being then about 
eight Years old, pretended, that Sir Henry Wood had revoked this Guardianſhip, and libelled in the 
Prerogative Court to have this Nuncupative Will of Revocation proved; but a Prohibiton was grant- 
ed, becauſe the Guardianſhip is a Thing cogniſable in the Temporal Courts, who are to judge 
whether the Deviſe was purſuant to the late Statute. 1 Vent. 207. The Lady Cheſter's Caſe. 


8. Debt by a Biſhop and his Commiſſary, upon a Bond to them conditioned, that whereas the T. Jones 
Defendant was by the Spiritual Court appointed Guardian to an Infant, if he ſafely guard his 90. 


Eſtate, and render him a juſt Account of all his Goods and Lands, c. then the Bond to be 
void; the Defendant pleaded, that the Bond was taken extorfive colore Officii, &c. and upon 
Demurrer, Hale Ch. Juſt. held, that tho' the Ordinary hath Power to appoint a. Curator or Guat- 
dian to an Infant, it muſt be only as to his Perſonal Eſtate; but here tis both of Gcods and 
Lands, which makes it void; and if he might take a Bond to himſelf, yet it muſt not be to 
his Commiſſary too; but the other Judges held the Bond good. 2 Lev. 162. Biſhop of Carliſle v. Wells. 

9. In a Prohibition, the Plaintift declared, that the Title to Guardianſhip is determinable at 
Common Law; but that the Defendant had libelled againſt him (the now Plaintiff) in the Spi- 
ritual Court, that by the Canons and Eccleſiaſtical Conſtitution, any Perſon having the Tuition 
of an Infant under Age, committed to him by the Will of the Father, or per judicem competentem, 
ought to have the Cuſtody of ſuch Infant, and his Portion ; and if any Perſon detain ſuch Infant, 
or his Portion, he is puniſhable and compellable by Eccleſiaſtical Cenſures, to deliver up the Per- 
ſon and Portion of ſuch Infant to his Guardian; and that the Cuftody of J. R. an Infant, under 
the Age of fourteen, having a Legacy left by his Father, was, upon-the Probate of his Will, com- 
mitted by the Spiritual Court, to the now Defendant, till he ſhould attain the Age of fourteen 
Years, and that the Defendant then detained bim; there was a Plea, and a Replication, and a 
Demurrer ; and adjudged, that tho' the Spiritual Court hath Authority to commit the Cuſtody 


of an Infant, having only a Perſonal Eſtate, yet as this Libel is, the Prohibition muſt ftand, for 


it being founded on a Libel, which is, that by the Laws Eccleſiaſtical any Perſon, having the 
Tuition of an Infant, &c. ought to have the Cuſtody of ſuch Infant, and his Portion, and a 
Suit in the Eccleſiaſtical Coutt for Detainer of them; this is certainly ill, becauſe it includes 
Commitments of Guardianſhips by Fathers, upon the Statute 12 Car. 2. which appoints a Reme- 


dy to the Guardian by an Action of Treſpaſs, where an Infant is taken and detained from him ; 


and therefore they ought not to proceed on this Libel. 2 Lev. 217. Loury verſus Reines. 
10. Habeas Corpus directed to Sir Robert Viner to bring in the Body of Bridget Hide, Daugh- 
ter and Heir of Sir Tho. Hyde, whoſe Widow the ſaid Sir Robert had married, and ſhe being 


now dead, the Cuſtody of her Daughter, being thirteen Years of Age, was left with Sir Ro- 


bert, who had no Right to her, for that her Junt was Guardian by Law; it was ſuggeſted, 
that he intended to marry her to ſome Great Perſon, but of a ſmall Fortune, tho' ſhe was al- 


ready married to one Mr. Emmerton, by the Conſent of her Mother, whilſt living; ſhe was 


brought into Court, and being asked, whether ſhe was willing to ſtay with Sir Robert; ſhe an- 
ſwered, that ſhe was; whereupon he was ordered to enter into a Recogniſance of 40000 J. not 
to ſuffer her to marry, whilſt ſhe was in his Cuſtody, and that he would permit her Aunt and 


Friends to viſit her, 2 Lev. 128. The King verſus Sir Robert iner. Gun, 


C 
— ——— ——— — 
— — — — — — 


—— wn 


—ů — 


rr 


— — 


— ————ͤ— — Wa. 


——— 
—— 


: ͤ91wù⸗2—X1 c — — 
——_—_— wt W850 „ „ — — 
2 


8 


8 


"= LS Fenn Am — EE — —— 
2 ED — . 

_- — n - - - 

-—- — — * - 


— — — 
— * = - — 7 — 
= — — — * 2 — — —— — > = — — PR „* 
— 932 Pas. arm l 5 $I, © we I > w_ 633 — 2 — —— gy Ar — — — — 
—— — — Se RR — — 4 — 2 2 . * — — — * as _— —— = A * 


Lene 0 


4 Mod. 1. HE Defendant was indicted at the Quarter-Seffions, for that he non habens Lands, 

49- * ö c. of the Tearly Value of 1001. 9 Nov. 31 Car. 2. at B. did ſhoot in an * Hand- 
5 p , Gun, contra formam Statut, &c. contra pacem, &c. Upon Not guilty pleaded, he 

3 was found Guilty, and the Entry of the Judgment was thus; Ideo confiderut 


eft per Curiam quod præd T. A. ſolver, Cc. decem librar pro fine, &c. upon a Writ of Error 
brought, it was aſſigned for Error, that the Indictment was ill, for the Words non habens ter- 
ras refer to the Time of the Indictment, and nor to the Time of the Shooting; for he might 
have 100 J. per Annum when he did ſhoot, and might part with it before he was indicted for 
ſhooting ; beſides the Judgment is, that ſolver decem librar, inſtead of ſolvat decem libras ; and 
for cheſs Faults the Judgment was reverſed ; like S:anſlie's Caſe. Cro. Eliz. 754. an Indictment 
for a Forcib'e Entry into Lands, exiſten” liberu* Tenemenrum, inſtead of ſaying adtunc exiſten', 
which is ill. Raym. 378. The King verſus Alſop. 


Sid. 419. 2. By the Statute 33 H. 8. cap. 6. the keeping of an Hand-Gur is prohibited, and ſhooting in 


it with Hail-ſhot, under the Penalty of 10 J. one Moiety to the King, and the other to the In- 
former; the Defendant Saunders was convicted by ei of the Feace for this Offence, ( viz.) 
for keeping an Hand-Gun, and ſhooting with Hliliſbot, not having 100 l. per Ann. Cc. and 
for not paying the 10 J. he was committed, and being now brought up by Habeas Corpus, and 
the Record of this Conviction being removed by Certiorari, it was quaſhed ; for that the Con- 
viction was before T. B. and G. B. two Juſtices of Peace ad pacem in Com pred” confervand), 
leaving out the Word aſſignatis ; ſo it doth not appear, whether they were Juſtices aſſigned to 
keep the the Peace, or not; beſides, the Conviction was before two Juſtices, whereas the Statute 
gives Authority to one Juſtice to convict, he being the next Juſtice of Peace where the Offence 
was committed; and it doth not appear in this Caſe, that either of the Juſtices was the next, or 
not. 1 Saund. 263. Sanders's Cale. See Vent. 33, 39. FO, 

3 The Defendant was convicted before a Juſtice of Peace upon the Statute, for keeping a 
Gun, not having one Hundred Pounds per Ann. and the Record of this Conviction being re- 
moved into B. R. it was quaſhed upon this Exception, (viz.) non haluiſſet 1501. per Ani. but 
did not ſay when : for it might be, that he had 100 J. per Annum at the Time when he kept 
the Gun, but not at the Conviction; now in this Caſe the Offence ought to be certainly alledged, 
(vz.) That the Defendant pradif? die & anno had not 100 J. per Annum. 3 Mod. 280. The 

King verſus Silcox. n | 
4. The Caſe of the King and Alſop before-mentioned, is reported in 4 Mod. Rep. upon 
other Exceptions to the Indictment, as to the Matter in Law, (viz.) That the Juſtices of Peace 
have no general Juriſdiction to hear and determine this Offence ; for tho their Commiſſion is ad 
pacem conſervand”, yet that muſt be intended in Caſes only of open Force and Violence; their 
Commiſſion is likewiſe to inquire de omnibus offenfis, but that muſt be underſtood of ſuch Of— 
fences of which they may lawfully enquire : Et per Holt Ch. Juſt. the Juſtices of Peace have 
Power by the general Words of their Commiſſion, to puniſh Offences againſt any Statute made 
concerning the Peace; but the Statutes made concerning Shooting do not relate to the Peace, but 
only to the due Qualification of the Perſon who ſhoots, and that cannot be an Offence againſt the 

Peace; therefore if this Indictment is not good upon the Statute 2 & 3 Ed. 6. tis not good u 
on the Statute of H. 8. for by that Statute tis required, that the Gun ſhould be a Yard long, 
and this Indictment doth not ſet forth the Length of the Gun; therefore the Concluſion contra 
formam Statuti will not help; therefore this Indictment is not good before the Juſtices of Peace 
for want of Juriſdiction. 4 Mod. 49. The King verſus. Alſop. ' | 
5. The Defendant not having 100 J. per Annum, did ſhoot in a Gun in February, and wa 
„33 H. 8. brought before a Juſtice of Peace in March following, and by him convicted; now by the“ Statute 
cap.6. no Time is limited when the Offender ſhall be carried before a Juſtice of Peace to be examined; 
and therefore it ought to be inſtanter, which not being done, the Convidtion was quaſhed upon a 
Motion. 4 Mod. 147. The King verſus Bullock. 


3 | | | NES Yabeas 


Habeas Coppus. 


Who ſhall have it; to whom it ſhall 1 Of the Proceedings after the Writ deli- 
be awarded; and the Puniſhment for | vered. (B) 
not obeying the Writ. (A) Returns thereof, good. (C) 
| | Returns thereof, not good. (D) 


(A) 
Taho ſhall have it, to whom it ſhall be awarded; and the Puniſhment 
koꝛ not obeying the Writ. See Falſe Impriſonment per totum. | 
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HERE an Officer of either of the Courts in Weſtminſter-Hall, is ſued in an 
Inferior Court, he may have a Writ of Privilege, which is a Superſedeas to 
the Action there, or if he is committed he may have an Habeas Corpus, and 
| no Procedendo ſhall be awarded, becauſe his Attendance in a Higher Court is 
neceſſary. Hill. 12 Eliz. Dyer 287. 2 Eliz. Mich. Dyer 175. S. P. | 

2. There was Judgment againſt the Defendant in the Court of King's Bench, and afterwards 
another Judgment againſt him in the Court of Common Pleas, upon which he was in Execution 
in the Fleet, and brought an Habeas Corpus, and removed himſelf into the King's Bench ; and it 
was held, that the Writ was well awarded, and that he ſhould now be in the Cuſtody of the 
Marſhal for both the Debts. Mich. 4 Mar. Dyer 132. 

3. The Defendant was taken in Execution upon a Ca. ſa. out of the King's Bench, and after- 
wards they iſſued a Prerogative Writ out of the Exchequer, to have his Body there, he being in- 
debted to the Queen ; the Sherift brought him thither, and ſhewed the Cauſe of his Detainer ; 
and thereupon he was committed in Execution to the Fleet for both the Debts; then he brought 
an Habeas Corpus iſſuing out of the Court of King's Bench, upon which the Warden of the Fleet 
returned all this Special Matter, and he was remanded to the Fleet. Dyer 197. Laſſell's Caſe. 3 Ed. 
6. Dyer 167. S. P. Owen go. S. C. Mich. 5 Car. 1. Lady Sand's Caſe, S. P. | 

4. The High-Commiſſioners exhibited ſeveral Articles to an Attorney, and he refuſing to ſwear 
to them, was committed, and upon an Habeas Corpus brought, was diſcharged ; for it belongs 
to the Judges to expound the Statute upon which that Court was eſtabliſhed. 2 Brounl. 271. 
9 & 10 Elix. Ley's Caſe. | | 

5. An Habeas Corpus was awarded to the Lord Warden of the Cinque Ports, the Impriſonment Palm. 54, 
being in Dover, and he would not obey it; whereupon an Alias was awarded, with a Penalty, 96. 
and the Lord Warden pretended, that the King's Writ would not run there ; the ſame Pretence was 
formerly by the Mayor of Berwick, but there was an Attachment againſt him, and he was com- 
mitted for his Contempt ; for an Habeas Corpus is a Prerogative Writ, which concerns the Li- 
berty of the Subject, and ought to be obeyed ; and no Anſwer can fatisfy it, but to return the 
Cauſe of the Impriſonment, that the Court may judge of it, with a paratum habeo, that they 
may either diſcharge, bail, or remand him ; and therefore another Habeas Corpus was awarded, 
with a very great Penalty. 2 Cro. 543. Bourn's Caſe. 

6. An Habeas Corpus was directed to the Biſhop of Durham, who made no Return; thereupon 
the Court was moved for an Alias, with a Penalty; and the Year-Book 43 Ed. 3. was vouched, 
where it appeared, that an Habeas Corpus was returned from Bourdeaux ; the Biſhop inſiſted to 
have his Privileges recited in the Writ ; but the Clerks affirming, that many Certiorari's have 
60 8 from Durham, the Court would not change the antient Forms. Latch. 160. Job- 

ons Caſe. 

7. Moved for an Habeas Corpus to bring a Priſoner to the Aſſiſes, who was Witneſs in a 
Cauſe there to be tried; it was granted, but at the Charge and Peril of the Party ſor whom he 
was a Witnels, if he ſhould eſcape. Style 119, 230. Treton verſus Squire. 

8. The Defendant was arreſted in Miliſbire by a Latitat, and being brought to Marlborough, 
the Plaintiff dropt his Proſecution upon the Latitat, and arreſted him by a Serjeant of that Cor- 
poration, and proceeded againſt him in their Court; the Court ordered an Attachment againſt the 
aw ni, and an Habeas Corpus to bring up the Defendant to the King's Bench. Style 239. Brian 
verſus Stone. 


9. Habeas Corpus directed to the Sheriff or Goaler, quaſhed, becauſe in the DisjunRive. 1 Salk, 
350. The King verſus Fowler, | 
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2 Cro. 96. 


Quarles 
v. Searl. 


Habeas Corpus. 
| „ — — — 4 —ͤd 
10. Habeas Corpus to the Stannary-Court, to which there was an inſufficient Return by Way 
of Excuſe ; and the Rule was, that the Party might go to the Coroners, and have an Amer, 
ciament on the Warden of the Stannaries eſtreated, and an Alias Habeas Corpus was granted for 
the Inſufficiency of this Return z and hi he make another Heuſe, then an Attachment will go. 
1 Salk. 350. | f 1 480 

11. . Corpus to the Sheriffs of London, who returned an Action againſt the Defendant 
upon a By-Law, with a Penalty, for not weighing at the City-Beam; and a Motion being made, 
that the Record might be filed, adjudged, that if the Record it ſelf was filed, it can-never be 
ſent down by a Procedendo again; but this Writ and Return was filed, ' becauſe the Record was 
not removed by the Habeas Corpus, as tis by a Certiorari, but remains ſtill below; and the Re- 
turn is only an Account of their Proceedings ſkated and ſent up to B. R. to determine the Matter j 
therefore if no Record is filed, a Procedendo may be awarded, and accordingly it was done. 1 
Salk. 352. Fazacharly verſus Baldo. 


(B) 
Of Pꝛoceedings after the Mrit delivered. 


1. HE Error aſſigned to reverſe a Judgment in an Inferior Court was, that after an Habeas 
Corpus delivered to the Mayor, ©'c. and his Allowance thereof, the Court did proceed 
to Trial and Judgment ; and adjudged, that it was Error, and that all the Proceedings were coram 
non judice ; and if it was not true, that the Habeas Corpus was delivered to the Mayor, and al- 
lowed by him; it ought to have been denied on the other Side, for tis triable at Law. Cyo. Car. 
296. Ellis verſus Johnſon. | | 
2. Error to reverſe a Judgment in the Palace-Court in Trover after a Verdict, for that the 
Cauſe did not ariſe within the Juriſdiction; and that after the Plaint, and before the Trial, an Ha- 
beas Corpus cum cauſa iſſued out of C. B. for the Defendant, which was delivered to the Judge 
of that Court, and prayed to be allowed; and yet they proceeded afterwards in the ſame Cauſe, 
ſo that all was Coram non judice : Per Curiam, this is manifeſt Error, and 'tis merely in Favour 
to Inferior Courts, that Judgments given in Cauſes not ariſing within their Juriſdi&ion, are not 
reverſed upon Motion, without a WII of Error. T. Jones 209. Copping verſus Fulford. 


(C) 
Returns thereof, good. 


I. Li's an Habeas Corpus the Return was, that B. G. was committed for a Contempt in 


not performing a Decree made in the Court of Requeſts ; and this was held good. Godb. 
199. Lea verſus Lea. | | 


2. One was committed by the Court of Exchequer, and upon an Habeas Corpus it was re- 


turned, that he was committed by the Court for not paying a Fine of 50 l. ſet on him by the 


Eccleſiaſtical Commiſſioners ; and tho? it was not ſhewed for what Cauſe the Fine was impoſed, 
yet becauſe the Commitment was by a Court of Record, the Court of B. R. would neither bail 
nor diſcharge him. Cro. Car. 418. Paſch. 16 Car. 

3. Upon an Habeas Corpus the Return was, that Hancock was convicted upon an Informa- 
tion brought by one Atkyns, for publiſhing a Falſe Petition ſuppoſed to be delivered to the King, 
and ſubſcribed by him; that he was contented to diſcharge the Fine of T. S. upon a Suit in the 
Court of the Marches. in Wales in deceptionem Curiæ, &c. and that he being preſent in Court 
was committed to the Gaoler, and by him detained Virtute decreti & ordinis Curie, until he 
paid 100 J. to the King, and 40 J. to Atkyns for Coſts, &c. it was objected, that this Return was 
ill, becauſe it did not ſet forth the Proceedings, but generally, that he was committed and de- 
tained Virtute ordinis, & c. Sed per Curiam, it doth not belong to the Gaoler to ſhew the Pro- 


' ceedings at Large; and ſpecially, if it had been Virtute mandati, it might be ill. 2 Roll. Rep. 
307. Hancok's Caſe. | | 


— 


D 
Returns thereof, not good, 
1. HE Warden of the Fleet returned, that the Priſoner was committed to the Fleet per 


mandatum Franciſci Malſingham militis unius principalium ſacretariorum Dominæ Re- 


ging ; and becauſe he did not ſhew for what Cauſe, the Return was he'd not good. 2 Leon. 175- 
Hilliard's Caſe. Bb ef 


3 2. The 


Habeas Corpus. 


2. The like Return was made in Howell's Caſe, and held void for the ſame Reaſon; but there 
the Court gave the Marſhal Leave to amend the Return, which he did in this Manner: Infra no- 
minatus Johannes Howell commiſſus fuit, &c. ex ſententia & mandato totins Concilii privati 
Dominæ Regina & quod corpus ejus habere non poſſum, &c. and this Return was alſo held inſuffi- 
cient, for by whomſoever he was committed, the Return ought to be, Corpus tamen ejus paratum 
habeo. 1 Leon. 70. Howell's Cale. See Poſtea 8. Addis's Caſe. 4 Leon. 21. Hind's Caſe contra. 

3. The Priſoner was committed to the Marſhalſea by the Judge of the Court of Admiralty, aud 
upon an Hibeas Corpus it was returned, that he was committed, &c. for efliſting B. G. (who was 
committed upon an Indictment for Piracy) with Ropes and other Engines, to eſcape out of Priſon ; 
adjudged, that tho the Fact was committed infra Corpus Comitatus, yet becauſe ir depended on 
the Piracy of the other, the Priſoner ſhall be remanded; for the Temporal Judges have no Juriſ- 
diction in this Cale. Telv. 135. Scodding's Caſe. 

. The Keeper of Newgate returned on an Habeas Corpus, that B. G. was committed to his 
Cultody by Warrant from the Lord Chancellor, for certain Matters concerning the King, there to 
remain until the Lord Chancellor delivered him, and for that Cauſe he could not have his Body 
there; it was objected, that the Return was too general, becauſe it did not ſet forth for what 
Cauſes he was committed; and that it was againſt Law for a Man to remain in Priſon until he 
ſhould be delivered by the Lord Chancellor. 2 Cro. 219. Addis's Caſe. 


5. Dr. Alphonſo was committed by the College of Phylicians for practiſing Phyſick, &c. and | 


upon an Hubeas Corpus the Return was held inſufficient, becauſe it did not ſet forth the Cauſe 
of his Commitment in particular, and the Court would not ſuffer them to amend the Return, 
but bailed the Priſoner ; the rather, becauſe if they diſcharged him, he would be immediately 
committed again, and then they would amend the Return. 2 Bulſt. 259. Dr. Alphonſo's Ca'e. 

6. There was a Sentence in the Eccleſiaſtical Court againſt the Husband, for Alimony, and a 
Fine ſet on him for not paying it, and he was ordered to enter into a Recognizance to perform 
the Sentence, for both which Cauſes a Prohibition was awarded ; and this Matter appearing upon 
the Return of an Habeas Corpus he was diſcharged. 2 Brownl. 36. Agar's Cale. 

7. Theie was a Sentence in the High Commiſſion-Court againſt the Husband for Alimony, 
which he did not perform, and thereupon was committed; he bronght a Habeas Corpus, upon 
which it was returned, that he was committed to Priſon, and there detained for Cauſes Eccleſia- 
ſtical, and by Force of the Stature 2 H. 4. cap. 15. adjudged, that the High Commiſſion-Court 
can neither fine nor impriſon for Alimony; and thereupon the Party was bailed. 2 Bulſt 300. 
Bradſhaw's Caſe. 12 Rep. 46. Roper's Cale. S. P. 12 Kep. 82, Chanceys Caſe. S. P. 2 Brownl. 
18. S. C. Ws 

8. The Return of the Habeas Corpus was, that he was committed to Priſon on the 25th of 
December, Cc. by the Command of the Lords of the Privy Council, for his inſolent Behaviour, 
and for Words ſpoken at the Council-Table; and this Warrant was ſigned by the Lord Keeper, 
and twelve other Privy Councellors; but becauſe it did not appear what Words were there — 
ken, that the Court might Judge of them, this Return was held inſufficient. Mich. 5 Car. Cham- 
bers's Caſe. 

9. The Return was, that the Defendants were committed to him by the Lords of the Council 
of the Marches of Wales, who made a Decree againſt one of them for enticing the Son and Heir 
of B. G. in the Night-time, and when he was drunk, and being but ſeventeen Years old, to 
marry the Siſter of one of the Defendants, whereupon they were fined in ſeveral Sums, and to 
pay 100 Marks to the Proſecutor, and were committed for a Year, and until the Fines paid; and 
until they entered into a Recognizance for the Good Behaviour; and until the Court took farther 
Order; adjudged, that the Return was ill. Cro. Car. 401. Seelie's Caſe. 

10. The Warden of the Fleet made this Return on an Habeas Corpus, that B. G. was commit- 
ted to the Fleet by Warrant from the Lords of the Council, there to remain till further Order; 
and becauſe there was no Cauſe ſhewed of his Commitment, he was diſcharged upon Bail. Cre. 
Car. 365. Barkham's Caſe, and Lawſon's Caſe. ibid. & P. 

11, Upon an Habeas Corpus to the Keeper of Newgate, he returned, that the Priſoners were 
appointed by an Order of the Privy Council, to appear before the Lord Mayor, to treat with him 
about foreign Matters ; and that they appeared, and being required by the Mayor (being in Com- 
miſſion of Oyer and Terminer for the City) to perform the Order of the Privy Council, and to en- 
ter into a Recognizance, they refuſed ; whereupon he committed them ; adjudged, that the Re- 
turn was inſufficient, becauſe it did not ſet forth the Order, that the Court might judge 
thereof, and becauſe tis ſaid they refuſed to enter into Recognizance to appear before the Privy 
* and doth not ſay when, or where, or for what Cauſe. Cro. Car. 397. Woolnough's 
Cale, 

12. Ore being committed by the Court of Admiralty brought an Habeas Corpus, the Return 
was, that the Cuſtom of that Court was to attach the Defendant's Goods (in maritime Cauſes) in 
the Hands of a third Perſon; and that after Summons and four Defaults made by the Defendant, 
the Goods ſo attached ſhould be delivered to the Plaintift, upon Caution given to reſtore them, if 
the Cauſe of Action be diſproved within a Year; and if the Party in whoſe Hands the Goods fo 
attached are, ſhall refuſe to deliver them after four Defaults made by the Defendant, then to im- 
priſon him till he did; and ſhewed, that K. V. was indebted to B. G. upon an Agreement made 
at Sea, and that he died, and afterwards B. G. attached the Goods of the dead Man in the Hands 
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of Heaman; and that after Summons and four Defaults made, he tendered Caution, &c. and Ha- 
man refuſed to deliver the Goods; whereupon they committed him; adjudged, that it was no 
ood Cuſtom to attach the Goods of a dead Man; and therefore the Impriſonment was not 
awful, and the Return was not good; the Priſoner was diſcharged. March 204. Heaman's 
Caſe. | || | 

13. Upon an Habeas Corpus to the Keeper of Newgate, he returned, Ego Jacobus Fel, Cuſtos 
Gaole Domini Regis de Newgate, &c. that the City of London is an antient City, &c. and that 
there is a Cuſtom there, if any Complaint be made to the Mayor and Aldermen in Court, by 
the Maſter and Wardens of any Company, that a Livery-man choſen, and refuſing to take upon 
him the Office, being admoniſhed by that Court to accept it, that then the Mayor and Alder- 
men, Oc. have uſed to commit the Perſon ſo refuling to the Cuſtody of the Sheriffs of London, 


or any other Officer, there to be detained until he ſhould conſent and declare, that he would take 


upon him the Office, Cc. that Clerke being a Citizen of London, and a Freeman of the Company 
of Vintners, was choſen of the Livery, and required to take upon him the Office, which he refu- 

ſed; that Complaint thereof was made to the Mayor, &c. by the Warden of that Company, and 
thereupon Clerke was ſummoned to appear, which he did, and refuſed to- take upon him the ſaid 
Office; and being admoniſhed by the Court to conform, did ſtill refuſe ; that thereupon the 
Mayor, &c. By a Warrant in Writing, did commit him to Priſon in Cuſiodia mea, there to re- 
main until he would conſent and declare, that he would accept the ſaid Office, &c. It was object- 
ed againſt this Return, that it doth not appear to whom this Declaration ſhould be made, but if 


it did, *tis a void and an impertinent Cuſtom to commit a Man until he ſhould make ſuch a De- 


* 1 Mod. 
10. 8. P. 


* 
244 ng ng on Cr_—_—_———_—_ 


claration, for after *tis made he is at large again, and may refuſe to be of the Livery; 'tis true, 
they might have impoſed a Penalty, to be levied by Diſtreſs, but they cannot commit; and ſo it 
was adjudged in another“ C/erke's Cale, 5 Rep. 64. they might bring an Action of Debt upon the 
By-Law, for a Forfeiture of a particular Sum; *tis true likewiſe, that a Cuſtom to commit until 
he ſhould take upon him the Office of an Alderman, was held good, becauſe that is a- publick 
Office for the Adminiſtration of. Juſtice, which a Liveryman is not; and this. was Alderman 
Langham's Caſe; then it was objected, that the Warrant of Commitment ought to have been re- 
turned in hæc verba, which is very true, if this had been an extrajudicial Commitment; but when 
a Man is committed by a Court of Record, *tis in the Nature of an Execution for a Contempt, 
and in ſuch Caſe the Warrant is never returned; *tis ſufficient to ſay Per mandatum Domini Can- 
cellarii, or Dominorum in Concilio, & c. and ſo it was in Taverner's Caſe: But the moſt material 
Objection, and for which the Return was adjudged inſufficient, was, that here is a Cuſtom re- 
turned for the Mayor, Cc. to commit to the Cuſtody of the Sheriffs of London, or other Officer, 
and that Clerke was committed Cuſtodiæ meæ, but it doth not appear that he was Sheriff of Lon- 
don, or other Officer attending that Court; tis true, he begins the Return thus: Ego Jacobus 
Fell, Cuſtos Gaolæ Domini Regis de Newgate, but it doth not appear, that Newgate is in the City 
of London ; but if it did, he ought to be committed to the Sherift, and not to the Keeper of Neu- 


gate, tho' he is an Officer of the Sheriff; but of that this Court cannot take Notice. 5 Mod. 156. 
Vintners Company verſus Clerke. 


4 + Dabendum, 


abendum. 
How, and in what Manner it limits and 
explains the Premiſſes. (A) | 
Where tis larger than the Premiſſes, in 


reſpect to the Parties to the Deed. (B) 
Not void, where 'tis leſs than the Pre- 


miſſes, in reſpe& to the Eſtate limit- 
ed. (C) 

Void, where tis repugnant to the Pre- 
miſſes, and for other Matters. (D) 


Where tis excluſive of the Date of the 
| Deed. (E) 


— ———_ 


(A) 
How, and in what Manner it limits and explains the Pzemiſſes, 


Eaſe for Years of a Farm in R. the Leſſor afterwards made another Leaſe of the Re- 
verſion of the Farm in R. Habendum the Farm (without naming the Reverſion) 
from the Determination of the Leaſe in Being for ſixty Years; adjudged, that the 
Reverſion paſſed, tho' not named in the Habendum; for tis all one where a Leaſe 

is made of a Reverſion of a Farm, habendum the Farm, and where 'tis made of the Reverſion, 

c. habendum Reverſio nem. Plow, Com. 190. Wroteſly verſus Adams. Poſtea (C) 3. S. P. 

2. It is the Office of an Habendum to limit and explain the Eſtate in the Premiſſes; therefore 
where Lands were leaſed to Two, Habendum for the Life of one of them, this is a joint Eftate, 
tho' by Reaſon of the Habendum no Survivorſhip can take Place; but if Lands are given to Two, 
Habendum to one for the Term of his Life, they are Tenants in Common, becauſe Omne majus 
includit minus. Dyer 10, in Bokenham's Caſe. Hob. 172. S. P. 

3. The Grantor made a Grant of the Reverſion in the Premiſſes, habendum terras; and the 
Queſtion was, whether the Reverſion ſhould pals, becauſe it was not mentioned in the Habeudum, 
but only Habendum terras; but adjudged a good Grant, and that both did ſtand well together, 

Plow. Com. 155. Throgmorton verſus Tracy. Dyer 125. S. P. 

4. The next Avoidance of a Church was granted to Three, Habendum to them and to one of 
them jointly and ſeverally; the firſt Perſon named in the Grant preſented the laſt, who was in- 
ſtituted and inducted, and ir was adjudged good ; but if the Bi had refuſed Inſtitution upon 
this Preſentation, the Preſentee might have failed if he had brought a Quare Impedit, becauſe the 
Grant of the Avoidance was joint in the Premiſſes to all Three; and the Severance in the Ha- 
bendum was void. Mich. 14 Eliz. Dyer 304, 

5. Leaſe to Mother and Son, Habendum to them for their Lives, and for the Life of the longeſt 
Liver “ ſucceſſively one after another, as they are named in the Leaſe, and not jointly ; Livery and“ See Po- 
Seiſin was made; adjudged, that the Mother had the Freehold, and the Son took in Remainder, ſtea (B) 2. 
and not jointly with his Mother. 20 Eliz. Dyer 361. | 

6. Tenant for Life made a Leaſe for Years of Lands, and afterwards granted the ſame to B. G. 
Habendum tenementa prad', from the Feaſt of St. Michael next following, for Life; the Leſſee for 
Years attorned ; adjudged, that the Grant to B. G. for Life was void, for an Eſtate of Freehold 
cannot commence at a Day to come, becauſe a Man cannot make a preſent Livery to a future E- 
ſtate; but the Halendum is not repugnant to the Premiſles, becauſe there was no Eſtate limited 
to B. G. in the Premiſſes, but the Land is generally granted to B. G. which might be qualified in 
the Habendum to an Eſtate for Years, or at Will. 2 Rep.55. Buckley's Cale. Mich. 43 Elix. 
Hodge verſus Creſſe. S. P. Poſtea 13. . 5 

7. Leaſe of a Meadow to one for ten Years, and of another Meadow to another Perſon for 
twenty Years ; and afterwards the Leſſor by a third Leaſe, reciting the ſaid Leaſes, demiſed both 
the ſaid Meadows to B. G. for forty Years; habendum after the End of the ſaid ſeveral Leaſes; 
the firſt Leaſe expired ; adjudged, that the Leaſe for forty Years ſhall begin in the firſt Meadow 
immediately, and ſhall not wait the End of the twenty Years in the other Meadow, becauſe the 
Habendum ſhall be taken reſpe&Five, and every Deed ſhall be taken ſtrongeſt againſt the Grantor, and 
in the moſt beneficial Senſe for the Grantee; and 'tis more for his Benefit to have the Leaſe com- 
mence as to the firſt Meadow preſently after the Expiration of ten Years, than to wait to have 
both after the Expiration of twenty Years. 5 Rep. 7. Juſtice Mindbam's Cafe. See Veal verſus 
Road. Cro. Elix. 671. 6; | | 

8, Leaſe to Three was made in the Premiſles jointly, Habendum to one'of them for his Life, 
Remainder to the other for his Life, Remainder to the Third fer his Life ; adjudged, that the 
Eſtate which was joint in the Premiſſes was now ſevered by this Habendum into ſo many Rewain- 
ders; but if it had been Habendum, c. ſucceſſive, it had been joint ſtill, 1 Leon. 10. Sutton ver- 
tas Douſe. Poſtea pl. 13. S. C. 
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1 And 9. Deviſe to his Son of all his Lands in R. S. and T. alſo of all his Hand or Land encloſed 
160. with Water, habendum all the laſt before demiſed Premiſſes to his Son, and the Heirs of his Body ; 
2 adjudged, that by this Habendum the Deviſe was not reſtrained, to the and only, but extended 
4% _ to all the Lands before deviſed, becauſe it was Habendum all the laſt before deviſed Premiſes, 
which being in the plural Number, ſhews, that the Teſtator intended the Whole, and not the 

Nand alone ſhould paſs. 1 Leon. 57. Wiſeman verſus Wiſeman. 

10. Leaſe was made to Three, Habendum to them for their Lives, and for the Life of the Sur- 
vivor of them, this is a joint Eſtate by the Habendum; but then followed a Clauſe, (viz.) Pro- 
viſo, that Two of them ſhall not take any Benefit during the Life of the Third ; and that after 
his Death, one of them ſhould not take any Benefit during the Life of the other ; adjudged, that 
this Clauſe came too late, for the Eſtate was ſettled by the Habendum, which had done its Office 
by making it a joint Eſtate, and therefore this Clauſe after the Habendum ſhall not ſever it. 1 
Leon. 317. Scovell verſus Clavell. Cro. Eliz. 89, 107. S. C. | | 

11. The Grantor conveyed Situm Refloria cum decimis eidem pertin', Habendum the aforeſaid 
Site, with the Appurtenances, for twenty Years; ir was inſiſted, that the Tithes did not paſs, for 
tho' they were mentioned in the Premiſſes, yet they were left out of the Habendum, and there- 
fore would not paſs; but adjudged, that ſince Tithes are Parcel of a Rectory, they ſhall paſs to- 

ether with the Ste thereof, with the Appurtenances, for the ſaid Term of twenty Years. 1 Leon. 
281. Cary's Caſe. Moor 222. . C. | 

12. Leaſe to A. B and C. for their Lives, Habendum to A. for Life, Remainder to B. for Life, 
Remainder to C. for Life ; adjudged a good Limitation, and that they ſhall take according to the 
Habendum ; for in the Premiſſes there is only a joint Eflate given by Implication, which is con- 
trolled by the expreſs Limitation in the Habendum. Cro. Eliz. 25. Dowſe's Caſe. 1 Leon. 
10. S. C. | 

13. Feoffment to his Son, but did not expreſs in the Premiſſes for what Eſtate, Habendum to 
him in Tail after the Death of the Father ; afterwards, he by his Will deviſed theſe Lands to his 
Wife for Life, and died, ſhe married again, and then ſhe and her Husband joined in a Leaſe for 
Years to . R. of the ſame Lands; and in Ejectment brought, all this Matter appearing, the 

aeſtion was, if the Feoftment was good, for if it was, then the Will as to theſe Lands is void; 
adjudged, that ſince nothing paſſed to the Son in the Premiſſes of the Feoftment, but an Eſtate 
for Life by Implication ; and ſince an expreſs Eſtate-tail is limited to him in the Habendum, that 
ſhall controul the Eſtate for Life by Implication ; and if it is void, as 'tis in this Caſe, after the 
Death of the Feoffor, then all is void; but if there had been an expreſs Eſtate for Life limited in 
the Premiſſes, then the Habendum had been repugnant to that Eſtate, and therefore void, and the 
Eſtate limited in the Premiſſes had been good; but as this Caſe is, both are void. Trin. 34 Eliz. 
Hodge verſus Croſſe. Cro. Elix. 254. See Antea 6. 
1 Roll, 14. The Father made a Feoftment to the Son, and to the Heirs of his Body, Habendum to him 
Rep. 332. and his Heirs for ever; adjudged, this is an Eſtate-tail, and that the Words which follow in the 
384 Habendum are rather an Explanation than a Limitation of the Eſtate. 3 Bulſt. 185. Cooper verſus 
Franklyn. Moor 848. S. C. | | 

15. The Wife was Tenant for Life, and the Husband made a Feoffment of the Lands, Haben- 
dum to the Feoffee and his H-irs, to the ſole Uſe of the Feoftee and his Heirs, for the Life of the 
Wife; adjudged, that the Husband by making this Feoffment, had forfeired the Eſtate of his 

Wife, becauſe the Halendum was abſolute, (viz.) to the Feoffee and his Heirs ; and tho? by the 
ſubſequent Clauſe he had limited it during the Life of the Wife, yet the firſt Part of the Haben- 
dum being abſolute, the Law will limit the Remainder of the Uſe to the Feoffee and his Heirs. 
Godbolt 141. Egerton Sir Ralph's Caſe. 8 

16. Leaſe for Years to Hasband and . ife, and to a third Perſon, Habendum to the Husband for 
eighty Years, if he ſo long lived; and if he died within that Term, Remainder to the Wife and 
the third Perſon, if they ſhould fo long live; it was held, that by this Limitation in the Haben- 
dum, the Husband had all the Intereſt in the Term, and the other Two had nothing till after his 
Death; fo where a Feoffment is made to Two, Habendum to one for Life, Remainder to the other 
in Fee, this is a good Limitation, and conſiſts with the Premifſes Moor | 

17. Leaſe of à Manor, with all its Rights, Members and Appurtenances, Habendum all- the 
Members of the ſaid Manor to the Leſſee for a certain Term of Years; adjudged a good Leaſe of 
the Manor by the Premiſſes without the Halendum, for the Limitation of the Word Members after 
the Habendum, ſhall be void; fo if a Man make a Leaſe of the Manor of D. Habendum to the 
Leſſee for twenty one Years, without repeating the Word Manor in the Habendum, tis good, 
Moor 55. | | 

18. A Rent was granted out of Lands to JF. R. and his H:irs, Hubendum to him and his 
Heirs, to the Uſe of himſelf and his Heirs, for the Life of L. R. adjudged, that he had only an 
Eſtate for Life, and not a Fee-fimple. Moor 876. Wilkins verſus Perrott. 

W. Jones 19. Leaſe for Years, afterwards the Leſſor, reciting the ſaid Leaſe, granted the Reverſion of the 
354- Lands to I. R. Habendum to him for ſixty Years, from ſuch Time as it ſhall revert to the Gran- 
tor, or his Heirs, by Surrender, Forfeiture, or otherwiſe; ir happened, that at the Time of this 
Grant the Leaſe for Tears was void by a Raſure and Interlineatioa ; and one Queſtion was, whe- 
ther this Grant was good, or void; and adjudged, that it was void, becauſe it was to paſs a Re- 


ver jon expectant upon a Leaſe for Years, which Leaſe was then void; and if there was * — 
4 | | | | 4 . | eaſe, 


« 


 Habendum. 


| 
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Leaſe, it ſhall not paſs the Lands in Poſſeſſion ; for tho' by the Habendum the Grantee was to have 
the Lands; yet that ſhall not enlarge the Eſtate, contrary to the Premiſſes in the Grant, which is 
only of a Reverſion; and Deeds muſt be conſtrued fo as to paſs the Eſtate accordingly as intended 
by the Parties. Cro. Car. 289. Miller verſus Manwaring. 

20. A Prebendary demiſed a Prebend to T. S. and his Heirs, habendum to him and his Heirs for 
three Lives, with a Letter of Attorney to make Livery and Seiſin to T. S. his Heirs, Executors 
and Aſſigns; it was objected, that this Leaſe did not bind the Succeſſor, becauſe in the Premiſ- 
ſes an Eſtate in Fee paſſed, which was not abridged by the Habendum, and the Letter of Attorney is 
incertain upon what Eſtate it ſhall operate. Sed per Curiam, this Leaſe is good; as to the Habeu- 
dum, it may enlarge the Premiſſes, it may abridge the Premiſſes, it may (1) avoid the Premiſles, 
orit may (2) explain the premiſſes; now in the Principal Caſe it explains the Primiſſes thus, (vix.) 
the Leſſee ard his Heirs ſhall have the Prebend, but they ſhall have it but for three Lives. T. Jones 
4. Pilfworth verſus Pyett. 

per. (1) 2 Rep. Buckler v. Harvey. (2) Dyer 160. 


21. In Replevin the Defendant made Conuſance as Bailiff of Elizabeth Coſſen, under a Grant 
of an Annuity of 10 J. made to her for Life, &c. the Plaintiff craved Oyer of the Grant, which 
appeared to be made between Nicholas Coſſen of the one Part, and Elizabeth Cofſen and Nic ho- 
las her Son, of the other Part, reciting a Surrender of a former Grant, and then immediately theſe 


Words follow, Hath given and granted unto the ſaid Elizabeth and her Heirs, one Annuity of 


10 l. &c. habendum to her, and to Nicholas her Son, and to the Survivor of them, &c. with a 
Clauſe of Diſtreſs during their Natural Lives, and the Life of the Survivor; and upon Demurrer 
it was objected, that this Grant was not good, becauſe there was no Grantor named; but as to that 
Matter it was held well, becauſe the Indenture was made between Nicholas of the one Part, and 
Elizabeth of the other Part; ſo it muſt be intended the Grant of Nicholas; then it was object— 
ed, that the Defendant in his Conuſance had juſtified under a Grant of an Annuity to Elizabeth for 
Life, and upon reading the Grant, it appeared to be to her and her Heirs, which is a material Variance ; 
and the Habendum to her and the Survivor, which imports only an Eſtate for Life, cannot alter an 
expreſs Limitation of the Eſtate in the Premiſſes, which was a Grant of a Rent in Fee; and ſo it 
was adjudged, and that the Privilege of Diſtreſs was only during Life. 1 Vent. 141. Trethewy verſus 
Elſden. 

— In Ejectment, the Plaintiff declared upon two Demiſes, (viz..) that T. 2. had demiſed ten 
Acres to him, (but did not ſay for what Term) and that . R. had demiſcd ten Acies to him, 
habendum for five Tears, and that he entered into the Premiſſes ſo demiſed to him in forma præd': 
Upon Not guilty pleaded, the Flaintift had a Verdict; it was inſiſted in Arreſt of Judg gent, that 
one of the Demiſes was for no certain Time or Eſtate, and that the Hibendum could not relate 
to it, but only to the laſt, becauſe it was in a new Sentence; but adjudged, that the Habendum 
was a good Limitation to both the Demiſes for five Years, and the Averment, that the Plaintiff 
entered on the Premiſes demiſed to him n forma prædicta, ſhews, that all was demiſed to him for 
five Years ; this Judgment was affirmed in B. R. upon a Writ of Error. 2 Vent. 214 Moor verſus 
Fur ſdon. 


(B) 


Gold, w;;cre 'tis larger than the Pzemiſſes, in Reſpect to the Parties to 
che Deed. 


x Eaſe of Lands to T. H. habendum to the ſaid T. H. and B. G and to the Sons of the ſaid 


T. H naming them, for their Lives & alterius eorum diutius viventis ſucceſſive ; ad- 


judged, that none could take immediately by the Deed but 7. H. becauſe he was only Party to it, the 
reit being not named, but in the Habendum ; and thoſe which are named there, cannot take by a 
Joint Remainder, becauſe of the Word Succeſſive ; neither can they take in Svcce(/zon, becauſe tis 
uncertain who ſhall begin, and who ſhall follow. Hob. 313. * WWindſmore verſus Hobert. Oben 
38. Paſch. 27 Elix. S. P. Mich. 30 Eliz. Kirkman verſus Reynolds, S. P. 2 Leon. 1. Palm. 29. 
ſiler verſus Fiſher. 2 Cro. 63. S. C. 

2. Leaſe to the Husband, &c. Halendum to him and his Wife, and to his Daughter * ſucceſ— 
lively, as they are written and named in ordine ; the Husband and Wife died, and the Queſtion 
was, whether this was a good Remainder to the Daughter; it was objected, that it was not, becauſe 
it was incertaia when it ſhould commence ; but adjudged a good Remainder to her, becauſe it 
ſhall be intended to veſt as they are written and named iu Chart4, tho? *tis ſaid in ordine. 
4 Leon, 246. Grubleam's Cale. 


(C) Not 


8 Rep. 


154 
2 Cro. 


Thurman 
v. Coo- 


Moor 43. 


Cro.Eliz. 
. 
Godb. 51. 


* 4 Leon. 
246. S. C. 


* See An- 
rea (A) 5. 
S. P. 
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(C) | 


Not void, where 'tis leſs than the Pꝛemilles, in Reſpect to the E⸗ 
ſtate limited. % 25329, | 


I. HE Grantor made a Grant to B. G. and his Heirs, babeudum-for 99 Years, rendring 
'T Rent; adjudged, that tho* the Habendum was of a leſs Eſtate than the Premiſſes, yet it 
was good, upon the Diſtinctions gwen (viz.) Where Wins, 5 which lie in Grant, as Rents, 
Commons, She are conveyed, and take Effect barely upon the Delivery of the Deed, without 
any other Ceremony; in ſuch Caſe, if they are granted to a Man and his. Heirs, in the Premiſſes, 
habendum to him for Tears, the Habendum is void, becauſe tis repugnant to the Premiſles ; ſo 
tis where the Eſtate is given in Fee in the Premiſſes, habendum for Life, for Livery and Seiſin is 
requiſite in both Caſes ; and as ſoon as Livery is made, the Effect of the Deed ſhall be taken in 
the ſtrongeſt Senſe againſt the Feoffor ; therefore the Habendum' ſhall be void which limits the 
Eſtate but for Life, and the Premiſſes ſhall ſtand good, which gives it in Fee: But where a Cere- 
mony is requiſite to the Perfection of an Eſtate limited in the Premiſſes, and none but the bare 
Delivery of the Deed to that limited in the Habendum, there, tho' tis of a leſs or meaner E- 
ſtate than in the Premiſſes, the Habendum ſhall ſtand good, and. qualify the Fee granted in 
the Premiſſes; as in the Principal Caſe there was a Fee-fimple limited in the Premiſſes, which 
Eſtate was not perfect by the Delivery of the Deed; for the Law requires another Ceremo- 
ny to perſect it, and that is, Livery and Seiſin; but by the Halendum the Eſtate is limited 
for Tears, to which no Manner of Ceremony is required, for it paſſes by the bare Delivery of 
the Deed; therefore tis a good Eſtate for ſo many Years as are therein limited, and no Inheri- 
tance; ſo where a Rent, Cc. is given to B. G. in the Premiſſes, without limiting for what Eſtate; 
this by Implication is an Eſtate for Life ; but if the Habendum be for Years, tis good, and qua- 
lies the implied Eſtate in the Premiſſes. 2 Rep. 23. Baldwyn's Caſe. 

2. The King granted a Manor to B. G. and his Heirs, habeudum the ſaid Manor to him and his 
Aſſigns ; adjudged, that the Fee paſſed by the Premiſſes, and that the Omiſſion of the Word Heirs 
in the Habendum ſhall not make that void, which was certain in the Premiſſes. 8 Rep. 55. Earl 
of Rutland's Caſe. | 

3. There was a Leaſe for Life in Being, afterwards the Leſſor demiſed the Reverfion of the ſame 
Lands to I. R. habendum the ſaid Lands from the Feaſt of St. Michael next after the Death, Sur- 
render ox Forfeiture of the "Tenant for Life, for the Term of twenty-one Years ; the Tenant for 
Life did not attorn ; one Queſtion was, whether the Reverſion did paſs ſince the Demiſe was con- 
ceſſit Reverfionem, habendum terras, without mentioning the Reverſion in the Habendum ; adjudged 
a good Leaſe of the Reverſion, and that the Premiſſes and the Habendum did well ſtand together. 
Mich. 2 & 3 Mar. Plow. Com. 156. Throgmorton verſus Tracy. Dyer 125. S. P. Antea (A) 1. 
& | 

— alt. 4. Lands were given to the Hsuband and Wife, and their Heirs, habendum to them and the 
Rep. 19. * Heirs of their Bodies, Remainder to them and the Survivor of them, for Life, (to hold of the 
habendu' Chief Lord) with a Warranty to them and their Heirs ; in an Ejectment brought, it was adjudg- 
tothem and ed, that this was an Eftate-Tail, with a Fee expectant; for tis given in Fee in the Premiſſes, 
ebeir Helrn and tho' the Habendum limits an Eſtate-Tail, yet it doth not limit the Remainder to another, 

but warrants it to them and their Heirs, which makes it a Fee-ſimple expectant upon the Eſtate- 


Dyer 126. Tail; and the Office of Judges is ſo to expound a Deed, that all the Words of it may be effectual. 
Paſch. 16 Fac. 2. Cro. 476. Thurman verſus Cooper, 


| (D) 
Qoid fo2 being repugnant to the Pꝛemites, and koꝛ other Matter. 


1. J Eſſee for Years, reciting his Term and Leaſe, granted all his Eſtate, Term and Intereſt to 

another, kabeudum fibi & aſſignatis immediately after the Death of the Grantor ; adjudg- 
ed, that the Habendum was void, and that the Grantee ſhould not wait for the Death of the Gran- 
tor, but have the Eſtate preſently. Paſch. 10 Eliz. Dyer 272. 

2. Leaſe to Husband and Wite, and to their firſt begotten, but did not ſay, whether Son or 
Daughter, habendum to them & diutius eorum vivent ſucceſſive, and afterwards they had Iſſue 
a Daughter only; adjudged, that the Daughter ſhould take no Eftate by this Habendum; for it 
ſhe took any, it muſt be an Eſtate for Life, and there muſt be Livery made to perfect ſuch an E- 
ſtate; but Livery cannot be made to a Perſon who was not in Being at the Time of the Eſtate 
games where tis not limited by Way of Remainder, as it was not in this Caſe ; therefore ſhe 

Il take nothing. Owen 40. Stephens verſus Layton. Cro. Eliz. 12 1. S. C. Antea.Grant of Com- 
mon Perſon. (A) 2. | 

3. In a Special Verdict in Ejectment, the Caſe was, Tenant for Life, Reverſion in Fee to Sr 
Thomas Pomeroy, who granted to the Plaintiff Daſbper and others, Reverſionem of the Lands, ha. 

' bendum the ſaid Reverſion cum poſt mortem of the Tenant for Life (without ſaying any _— ad 
3 erm- 


. 


— 
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Terminu vite eorum & alterius eorum diutius wviventis'; the Tenant for Life attorned to this 
Grant ; the Queſtion was, whether this was a good Grant of the Reverſion in the Premiſſes, with- 
out having any Reference to the Death of the Tenant for Life in the Habendum; and adjudged, that 
the Reverſion paſſed in the Premiſſes, and that the Words poſt mortem in the Habendum, are re- 
pugnant ; for it plainly appears, that the Grantor intended to paſs the Reverfion ; now if it ſhould 
not paſs till after the Death of the Tenant for Life, then tis no Reverſion, nor any Thing to 
which an Attotnment may be made; ſo where Leſſee for Years granted all his Term, habendum 
after the Death of the Grantor, the whole Term paſſes by the Premiſſes, and the Habendum is 
void. 1 And. 284. Daſhper verſus Milburne. 

4. The King granted Lands to one and his Heirs, halendum to him and his Aſſigns ; *tis a good E- 
tate in Fee, and the Hubendum ſhall be rejected for the Honour of the King. 8 Rep. 55. In the 
Earl of Rutland s Caſe. | 

5. Leſſee for Years granted all his Eſtate and Intereſt therein to his Daughter, habendum to the 
Leſſe and his Wife for Life, and afterwards to his Daughter, till ſhe married and had Iſſue; ad- 
judged, that the Daughter ſhall take immediately by the Grant, and that the Habendum is re- 
pugnant to the Premiſſes, and therefore void; for the Daughter had an Eſtate for Life by Impli- 
cation, to commence immediately by the Premiſſes; and ſhe was to wait for it till after the 
Death of her Father and Mother by the habendum, and not to have it then, if ſhe had no Heirs 
of her Body. Cro. Car. 154. Goſhawke verſus Chigwell. | 

6. Grandfather, in Conſideration of Natural Affection, and of 5 s. Cc. bargained and ſold to 
his Grandſon and his Heirs, the Lands in Queſtion, habendum after his Death to h's ſaid Grand- 
ſon (who was the Leſſor of the Plaintiff) and the Heirs of his Body, with Remainders over; and 
on the ſame Day by another Indenture made between him and his Grandſon, and for the like Con- 
ſideration, he bargained and fold other Lands to his ſaid Grandſon and his Heirs, habendum after 
his Death, to him and the Heirs Males of his Body, with Remainders over ; both the Deeds 
were duly enrolled, and the Grandfather enjoyed the Lands during his Life; after whoſe Death 
the Mother of the Leſſor, being the Daughter and Heir of the Grandfather, entered, upon whom 
the Leſſor entered, and made a Leaſe to the Plaintiff; all which Matter being found in a Special 
Verdict in Eje&ment, it was inſiſted for the Mother againſt the Grandſon, that he could take no- 
thing by theſe Deeds, becauſe he was not to take by the Habendum till after the Death of his 
Grandfather, and an Habendum of a future Freehold is void; if ſo, the Lands muſt deſcend to the 
Mother, who was Heir at Law; but adjudged, that tho* the Halendum is void, yet it being expreſly 
granted in the Premiſes to the Grandſon and his Heirs, the Indenture ſhall enure on the Premiſſes, 
and paſs the Eſtate to him; and that it was wrongful for the Grandfather to continue in Poſſeſſion 
afcerwards, who, tis probable, might not intend his Grandſon ſhould have any Thing till after his 
Deceaſe ; but his Intention will not alter the Law, to make a future Freehold good, and a preſent 


Freehold void. 3 Lev. 339. Carter verſus Madgwick. See Hob. 171. 3 Cro. 254. Moor pl. 187. 


(E) 
Where 'tis ercluſive of the Date of the Deed. 


2x5 Here a Man recites a Leaſe which is not, or which is void, and miſrecites the ſame in a 
| Point material, Habendum from the Expiration of the ſaid Leaſe ; in ſuch Caſe the new 
Leaſe ſhall commence from the Time of the Delivery. 1 Mar. Dyer 93. % | 
2. Ejectment, in which the Plaintiff declared on a Leaſe made 1 January 3 Fac. habendum a 
Datu of the ſaid Indenture, &c. and that poſtea ſcilicet on the ſame Day the Defendant ejected 
him; after a Verdict for the Plaintiff, it was moved in Arreſt of Judgment, that Habendum a 
Datu, is the ſame as if it had been a die Datus, and that being excluſive of the Day of the Date, 
this Ejetment was brought before the Plaintiff had any Title; but adjudged, that a Datu and a 
die Datus, are quite different; for where tis a Datu, there the Date ſhall be the Time of the 
Delivery of the Deed. Hill. 13 Fac. 2 Cro. 135. Osborne verſus Rider. 
3. Grant to B. G. habendum a die confeftionis, the Day of the Date is excluded; for the Pre- 
poſitions à or ab, are always taken exclufive. 5 Rep. 94. in Barwick's Caſe. Cro. Car. 182. . P. 
2 Cro. 458. Smith verſus Boles. S. P. 2 Cro. 153. Hennings verſus Penchardin. 2 Bulſt. 303. 
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Who —— be Heir to . — 1 . A —_ of Limitation or Pur- 
and where he ſhall redeem a Mort- | chaſe. (D) 2 
gage. (A) wt Where he ſhall enter for a Condition 
Where, and in what Mannor he ſhall broken, where not. (E) Ws. 
be charged for his Anceſtor. (B) | Where he may have an Action of Debt, 
What ſhall go * him excluſive of the mY not iy in the Deed, and 
Executor. (C where not. 
Where an Eſtate in Fee paſſeth, with- | Of Pleadings by an Heir. (G) 
out the Word Firs, and where ttis 


(A) 


duho walk be Deir to his Anceſtoz, and where he wall redeem a Mozt- 
gage, &c. See Deſcent per totum. 


HE Husband made a Feoffment to, the Uſe of his Wife for her Life, and after her 
Death, tothe Uſe of the right Heirs of the Body of the Husband and Wife ; they 
had Iſſue, and the Wife died, living her Husband; adjudged, that ſuch Iſſue could 
not. enter, becauſe the Husband could have no Right Heir during his Life. Paſch. 


1 M. Dyer 99. See Poſtea, pl. 5. 

2. The Father had a Sau and a Daughter by one Venter, and a Daughter only by another Ven- 
ter, and died; the Reverſion of his Lands, after an Eſtate for Life, deſcended to his Son, who had 
Iſſue a Son, and died, and then the Reverſion deſcended to that Son, and he likewiſe died with- 
out Iſſue; adjudged, that now the Daugbters by both the Venters ſhopld be Heir to the Father, 
and not the Daughter only of the firſt Venter. Mich. 7 Eliz. Bendlows 22. 

3. Lands are ſettled on a Man and the Heirs of his Body, and he hath Iſſue a Son and Daughter, 
by one Venter, and a Son by another Venter, and dieth, and then the eldeſt Son dieth before 
any Entry made on the Lands either by his own Act, or by the actual Poſſeſſion of another; the 
younger Brother {ball inherit, for he claimeth as Heir of the Body of his Father, and not gene- 
rally, as Heir to his Brother; but if the elder Brother enter, and by his own Act hath gained the 
Poſſeſſion, or if the Lands were leaſed for Years, or in the Hands of a Guardian, there the Poſ- 
ſeſſion of tho Leſſee or Guardian doth veſt the Fee-ſimple in the elder Brother; and then upon 
bis Death the Siſter ſhall inherit as Heir to her Brother, for there is poſſeſſio frarris. 3 Rep. 42. 


_ 4+ The Cogmiſor levied'a Fine, and declared the Uſes to m R. for Life, and afterwards to the 


Ule af the Children of R. N procreatis, who had at that Time' two Sons living; and afterwards, 
but before, Ri died, he had Iffue two Daughters ; adjudged; that by this Limitation the Sons 
only ſhall take; becauſe they were in Eſſe at that Time; and that the Daughters ſhould! have no- 
thing, for'they.could not take as Jointenants, or Tenams in Common, or by Way of Remain- 


der; ſo if the Limitation had been to the Right Heirs-of JF R. and he had Mue a Daughter at 


that Time, aud he died, leaving his Wiſe big with Child with a Son, Who was afterwards born, 
yet the Daughter ſhalb have the Lands, becauſe ſhe is in of an Eftate executed; to the like Purpoſe 
it was adjudged in the Earl of Bedford's Caſa, who madeia Conveyance to the Uſe of himſelf. for 
Tears, Remainder to his eldeſt Son in Tail, Remainder to his own Right Heirs ; tho' he intended 
that his eldeſt-Son ſhould take as a Purchaſer, yet he ſhall take it as a Fee executed in himſelf. 
Trin. 36 Elix. Cro. Elix. 334. Frederick verſus Frederick. | 

5. This Word Heir is not a good Deſcription of the Perſon in the Life-Time of the Anceſtor ; 
as for Inſtance, the Teſtator had Iſſue two Sons and a Daughter, and he deviſed his Lands to 
his youngeſt Son in Tail, and for want of ſuch Iſſue, then to the Heirs of the Body of the el- 
deſt Son; and if he die without Iſſue, then to the Daughter in Fee; the youngeſt Son died with- 
out Iſſue, the eldeſt Son likewiſe died, but left Iſſue; adjudged, that the Daughter ſhould have 
the Lands, becauſe the eldeſt Son could not take by the Name of Heir in the Life-Time of his Fa- 
ther. 2 Leon. Jo. Chaloner verſus Bowyer. See antea pl. 1. 
6. The Word Heir is ſometimes taken abſolutely, and that is in Reſpe& to the Deſcent of the 
Lands at Common Law; ſometimes tis taken ſecundum quid, and that is in Reſpe& to the De- 
ſcent of Lands by Cuſtom ; as for Inſtance, in Borough-Engliſh, the youngeſt Son is Heir by that 
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Cuſtom ; ſo in Gavelkind, all the Sons are Heirs in Point of Deſcent, by Virtue of that Cuſtom ; 
but-even Land of that Nature, when 'tis limited either by Deed or Will co another and his Heirs, 
then tis out of the Cuſtom, and the Heir at Common Law ſhall take Place. Hob. 31, in Cunden 
and Clerk's Caſe. Reverſion. (A) 2. S. C. | | | 

7. Husband and Wife were divorced cauſa præcontraſtus; adjudged, that there ſhall be no Proof 
of an Heir againſt that Sentence. 2 Cro. 186. Robertſon verſus Stalage. 

8. There can be no poſſeſſio fratris of a Dignity, fot in ſuch Caſe. the, younger Brother is haves 
natus, and the Siſter only heres facta, but that muſt be by the Poſſeſſion of her Brother of ſuch 
Things which. are in Demeſne, but not of a Dignity or Honour; therefore where the Lord Grey 
of Ruthen being created a Baron, (viz.) to him and his Heirs, and had Iſſue a Son and Daughter 
by one Venter, and a Son by another; and after his Death, his eldeſt being poſſeſſed of the Ba- 
rony, and dying without Iſſue, it was adjudged, that the younger Brother, and not the Siſter; 
ſhould have it. Cro. Car. 437. Lord Grey's Caſe. | | 
9. Mortgage in Fee, Proviſo, that if the Mortgagor or his Heirs pay the Mortgage-money, 
that in ſuch Caſe he may re-enter, Cc. the Mortgagor had Iſſue a Daughter, and died, leavin 
his Wife with Child of a Son, who was afterwards born ; but before the Birth of the Son the 
Money was paid at the Day by the Daughter ; it was the Opinion of the greater Part of the 
Judges, that the Daughter ſhould retain the Lands againſt the after-born Son, becauſe ſhe came 
in as a Purchaſer by Payment of the Money, for otherwiſe the Eſtate had been forfeited to the 
Mortgagee, and if ſhe ſhould not retain it, ſhe had no Remedy for her Money; but other Judges 
were of a contrary Opinion, becauſe, tho' ſhe paid the Money, ſhe ſtill had the Lands as Heir, 
- which ſhe could not be after the Birth of the Son. Cro. Car. 61. Kirton's Caſe. 
| 10. Upon a Plea to a Bill in the Exchequer, the Caſe was, N. V, being ſeiſed in Fee, mortga- 
ged his Lands for 500 l. and afterwards, upon his Marriage, covenanted to leave his Wife 2090 J. 
to be paid to her within two Years after his Death, and entered into a Statute for the Perfor- 
mance of the Covenant; then he deviſed the Lands to his Wife and her Heirs, if the 2000 /. 
was not paid according to this Marriage-Covenant, ſhe diſcharging the 500/. and died, leaving 
his Wife Executrix, and Aſſets which came to her Hands; the 1000 J. was not paid; ſhe diſ- 
charged the 500 l. and had the Mortgage aſſigned to her, and afterwards made a Conveyance of 
theſe Lands to 7. S. in Fee, by Fine, &c. and died; and the Queſtion was, whether the Heir of 
the Covenantor ſhould redeem, upon Payment of the aforeſaid Sums, with Intereſt, and Diſcount 
of the Profits: Hale Chief Baron held, that the Deviſe of the Wife was abſolute, the 2000 J. not 
being paid, and that the Fine was a Bar to the Equity of Redemption, but that a Fine, levied by 
a Mortgagee is not; that if an Executor hath Aſſets, he is compellable in Equity to redeem a Mort- 
gage for the Benefit of the Heir; and ſo likewiſe where the Heir is charged in Debt; but a Cre- 
ditor may ſue either Heir or Executor. Hardr. 511. Wolſtan verſus Aſton. 

11, In the following Caſe there ſeems to be a contrary Reſolution: H. The Teſtator being ſeiſed Jones 99. 
in Fee of Lands in Chobham, deviſed them to Higden and his Heirs, upon Truſt, to permit Robert 1 Vent. 
Durdant to receive the Profits for Life, and after his Death, then to the Heirs Males of Robert £0 
Durdant, now living, and to ſuch Heirs Males or Females as he ſhould have of his Body : The 311 
ſaid Robert, at the Time of the Making this Will, had Iſſue George Durdgnt, his only Son and Raym: 
Heir; adjudged, that this was a Remainder executed in George, by the Name of Heir Male, (tho' 330. 
it was objected, that nemo eſt heres viventis) for here is a plain Deſcription of the Perſon of the 
George, becauſe the Words now living muſt relate to the Heirs Males of Robert Durdant, who were Fn. 14 
then living, and that was George; tis true, Robert Durdant is the next Antecedent to thoſe Words; 1 
but it would be abſurd to conſtrue them to relate to him, becauſe the Teſtator took Notice before, ſon. See 
that Robert Durdant was living, for he deviſed the Profits, &c. to Higden and his Heirs, in Uſes. (T) 
Truſt, to permit Robert Durdant to receive them for Life, and fo Judgment was given for the * 
Right of George in B. R. but this Judgment was afterwards reverſed in the Exchequer-Chamber; 
and upon a Writ of Error brought in the Houſe of Peers, the Judgment in the Exchequer-Cham- 
ber was reverſed, and the Judgment in B. R. was affirmed ; the Reaſon was, becauſe the Eftate 
limited to Robert Durdant was an Eftate for Life executed in him by the“ Statute of Uſes; and 27 H. 8. 


then he being Tenant in Tail, his Fine barred the Eſtate-tail. 2 Lev. 232. Burchett verſus 
Durdant. | 


1 — Fry . 


(B) 
There, and in what Manner he ſhall be charged foz his Anceſtoz, 


ſi HE Obligor being ſeiſed in Fee, entered into a Bond, by which he bound himſelf and 

his Heirs to pay Money, Cc. and afterwards he died, leaving Iſſue two Sons, the eldeſt 

Son entered and died without Iſſue, then the youngeſt Son entered; adjudged, that he might be 

ſued as Son and Heir of his Father, tho' there was an intermediate Deſcent of the Fee to his elder 

Brother. Dyer 368. pl. 46. | | | n . 
2. Debt was brought in London againſt the Heir, upon the Bond of his Father; he pleaded 
Riens per Deſcent at the Time of the Writ brought; the Plaintiff replied Aſſets by Deſcent in Lon- 
don, Cc. and Evidence was given, that he had av by Deſcent in Coruwal ; and adjudged, th-t 
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the Jury find it upon this Iſſue and Evidence; for tho a certain Place is named for Conformity 


* See Kel- 
low v. 
Rowden. 


and for Neceſſity, where the Trial is to be, yet the Jury may find Aﬀers in any County, and the 
Plaintiff ſhall bave Execution of all the Lands which the Heir hath in each County, Dyer 10. 
Elix. 271. 6 Rep. 47. in Doudall's Caſe. . 

3. The Teſtator being indebted, by his Laſt Will appointed Executors, and died, leaving As- 


ſets: Per Curiam, an Action of Debt will liz againſt the Heir, or againſt the Executors at the E- 


lection of the'Creditor. 1 And. 7. Capell's Cale. Noc oY 

4 Debt againſt the Daughter as Heir of T. S. ſhe pleaded Riens per Deſcent, and the Jury 
found, that 7. & died ſeiſed in Fee, leaving Iſſue this Daughter, and his Wife then with Child, 
who was delivered of a Son, who died about an Hour after it was born; and upon a De- 
murrer the Defendant had Judgment, becauſe the Plaintift declared againſt her as Daughter and 
*, Heir to her Father, when in Truth ſhe was not, but Siſter and Heir to her Brother who was laſt 
ſeiſed. 2 Cro. 161. Duke verſus Spring. | 8 ws: 

5. The Caſe in a Special Verdict in Ejectment was, Tenant in Tail entered into a Recogni- 
zance, and died; the _— brought a Scire facias againſt the Iſſue in Tail, who pleaded Riene 
per Deſcent in Fee from the Cogniſor, upon which they were at Iſſue, and before the Verdict and 

udgment, the Iſſue in Tail made a Leaſe for Years of the Land; afterwards the Jury found, that 
the Iſſue in Tail had the Lands by Deſcent in Fee; and thereupon Judgment was given againſt 
him, and the Lands extended; and the Leſſee being turned out, brought an Ejectment; in which 
all this Matter was found ſpecially; the Queſtion was, whether this keſſoe for Years could falſify 
the Verdict and Judgment in the Scire facias againſt the Leſſor, who was the Iſſue in Tail; and 
it was argued, that he might, becauſe the Leaſe being made before the Judgment given againſt 
the Leſſor, the Land was not at that Time charged: But per Curiam, the Iſſue in Tail is bound 
by the Verdict, and can never avoid it, and by the fame Reaſon his Leſſce muſt be bound, and 
he ſhall never falſify this Verdict, either by the Statute 21 H. 8. or by the Common Law. 1 Rod. 
Rep. 424, 443. Crawley verſus Marrow. my 

6. Judgment by Nil dicit againſt the Heir, for the Debt of his Father, and a Capias ad ſatiſ- 
factend” againſt him; whereupon he brought a Writ of Error tam in redditione judicii quam Ex- 
etntionis, becauſe the Lands only which he had by Deſcent, ought to be put in Execution, and 
not his Body, or any other Lands which he had not by Deſcent ; but adjudged no Error, becauſe 


| he did not ſhew what Lands he had by Deſcent, therefore he ſhall loſe that Benefit which the 


Law gave him; and it ſhall be intended, that he had perſonal Aſſets to ſatisfy the Debt. Cro. E- 
liz. 692. Barker verſus Brown. Moor 522. S. C. | | 

7. Debt > nt the Heir, who pleaded Rien per Deſcent on the Day of the Action brought; 
the Plaintiff replied, that he had formerly brought an Action againſt the Heir for the 
ſame Debt, and thereupon he was outlawed, which was afterwards reverſed; and then he 
immediately brought a new Action, and averred, that the Heir had Aſſets at the Time of the 
firſt Writ ; and upon Demurrer the Heir had Judgment, becauſe after that Writ, and before the 
ſecond Action, he had aliened the Aſſets, and in ſuch Caſe he is not chargeable. Hob. 248. Spray 


verſus Sherrott. 


8. A collateral Heix is chargeable for the Debt of his Anceſtor ; but then the Declaration muſt 
be Special, and he mult be charged as collateral Heir, and not as immediate Heir; as for Inſtance, 
there were two Brothers, the eldeſt. of them entered into a Bond, and died, leaving Iſſue a Son, 
who afterwards died without Iſſue; an Action of Debt was brought upon this Bond againſt the 
ſurviving Brother, as Brother and Heir of the Obligor, which he was not, but Uncle and Heir of 
the Son, and for that Reaſon the Defendant had Judgment. Cro. Car. 151. 

9. In an Action of Debt againſt C. as Daughter and Heir of D. ſhe pleaded Riens per Deſcent 
from D. and by a Special Verdict it was found, that the ſaid D. was ſeiſed in Fee, and had Iſ- 
ſue C. the Defendant; but at the Time of the Death of the ſaid D. he left his Wife with Child, 


which Child being a Son, was afterwards born, but died within an Hour ; and upon arguing this 


as Siſter and Heir to her Brother, who died la 


Special Verdict, the Plaintiff could never get 8 becauſe the Deſendant ſhould be ſued 

actually ſeiſed of the Fee, for it was veſted in 

him as ſoon as he was born. Hetley 134. | | 

10. Debt againſt an Heir, who .pleaded Riens per Deſcent, upon which they were at Iſſue, 

and the Plaintiff had a Verdict; it was inſiſted in Arreſt of Judgment, that the Action was 

brought againſt him in the Detinet only, and for that Reaſon it was adjudged ill, and not cured 
by the Verdict. 1 Lev. 130. Goodwin verſus Newton. 

11. Before the Statute 3 C 4 V. & M. cap. 14. three Things were requiſite to make an Heir 
chargeable for'the Debt of his Anceſtor, (Lis. He muſt be expreſly bound by the Name of Heir, 
he muſt have Aſſets in Fee ſimple by Deſcent from his Anceſtor, and not in Tail, or by any Man- 
ner of Conveyance; and the Land thus deſcended to him, muſt be actually in his Poſſeſſion at the 
Time of the Action brought againſt him; for if he had fold it before that Time, the Creditor had 
nd Remedy, becauſe by the Law the Heir was only chargeable in reſpe& of the Land of which he 
was ſeiſed at the Time of the Action brought; tis true, the Creditor might bring the Action either 


againſt him or againſt the Executor or Adminiſtrator of the Debtor, upon Bond or other Specialty, 


and the Heir was chargeable, tho” the Executor had Aſſets; as for Inftance, an Action of Debt 
was brought againſt the Heir, upon a Bond of his Anceſtor; the Defendant pleaded,' that Admi- 
niſtration of the Goods of the Anceſtor was granted, &c.'to'T. P. and that he had Aſſets ſuffi- 
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cient, &. and upon a Demurrer by the Plaintiff, this was adjudged an ill Plea, becauſe he had 
Election to ſue either the one or the other. 3 Lev. 189. Davis verſus Churchman. 

12. Judgment was had againſt the Anceſtor, and a Scire facias againſt the Heir upon that Judg- 
ment, and afterwards an Elegit, and the Tenant by Elegit brought an Ejectment; the Deſendant 
pleaded, that he was ſeiſed only of an Eſtate-tail; adjudged an il] Plea, becauſe after judgment 
Was obtained againſt the Anceſtor, as Tenant in Fee-ſimple, his Heir ſhall not be admitted to 
plead, that he is Tenant in Tail. 2 Sid. 7. Gibburne verſus Rack. 


13. Tenant for Life, Remainder to his Iſſue in Tail; the Tenant for Life entered into a Sta- Raym. 


tute, and died, afterwards the Cogniſee brought a Scz. fa. againſt the Heir (who was the Iſſue in 
Tail) and the Sheriff returned Sci feci, and thereupon Judgment was had, and the Heir being 
turned out, brought an Ejectment; and the Queſtion was, whether he ſhould be bound by this 
Execution; and adjudged that he ſhould, and that he hath no Remedy, either by Ejectment, 
Writ of Error, Audita querela, or any other Way, but only an Action againſt the Sheriff, if his 
Return is falſe, becauſe, if he is not anſwerable for this Debt of his Anceſtor, *tis his own Fault 
for not Pleading to the Scire facias, when the Sheriff had returned him warned. Sid. 54. Day 
verſus Guilford. | | 

14. Caſe, cc. in which the Plaintiff declared, that there being a Diſcourſe between him and 

the Heir of V. R. concerning the Bond in which V. R. was bound to the Plaintiff; he, the De- 
fendant, in Conſideration the Plaintiff would forbear, &c. promiſed to pay, &c. after a Verdict 
for the Plaintiff, the Judgment was arreſted, becauſe it did nor appear that V. R. had bound him- 
ſelf and his Heirs, and if the Heir is not bound by expreſs Words, then he is not liable, and if fo, 
then this Promiſe is void. Sid. 248. Hunt verſus Swaine. 
15. T. Boſtocke e, Bond to one Haight, for the Payment of 1307. and Intereſt, and made 
Luke Langham and others, his Executors, and died, leaving Iſſue Suſan, his Daughter and Heir, 
who married the ſaid Executor; and now Haight, the Obligee, brought an Action of Debt on 
the Bond againſt Langham and his Wife, as Daughter and Heir of the ſaid Boſtock; they pleaded 
in Abatement another Action depending againſt Langham and others, Executors of Boſtock on the 
ſame Bond; and upon Demurrer to this Plea, it was inſiſted, that admitting the Plaintiff had his 
Election to ſue, either the Heir or Executor, or both ſeparately, and to recover Part againſt the 
one, and Part againſt the other, yet he cannot charge one and the ſame Perſon as Heir and Execu- 
tor at the ſame Time; becauſe in ſuch Caſe he might have two Judgments at the ſame Time for 
the ſame Thing, and the Defendant can have no Remedy by Audita querela, becauſe he might 
have pleaded the Matter in Abatement : But adjudged, that ſince one and the ſame Perſon repre- 
ſented both the Heir and Executor, he is chargeable, as if they had been repreſented by difterent 
Perſons; and ſo the Defendant was ruled to anſwer over. 3 Lev. 303. Haight verſus Langham. 
See Sparry's Caſe. 5 Rep. 424. 1 And. pl. 13. Dyer 204. 

16. Aſumpſit, &c. wherein the Plaintiff declared, that the Father became bound to him (the 
Plaintiff) in a Penal Bill, conditioned for the Payment of ſo much Money, which he did not pay at 
the Day, but afterwards died, and that the Defendant is his Son and Heir; and the Plaintiff in- 
tending to ſue him upon the ſaid Bill as Son and Heir, he, in Conſideration the Plaintiff would 
forbear, Cc. promiſed to pay the Money upon the Requeſt, and avers Forbearance, and that the 
Defendant had not paid the Money on the Day and Place, upon Requelt ; upon Non Aſſumpſit 
pleaded, the Plaintift had a Verdict; and it was moved in Arreſt of Judgment, that here was no 
Conſideration to raiſe this Promiſe, becauſe it did not appear by the Declaration, that the Defen- 
dant could be ſued upon this Bill as Son and Heir, for he was not ſo much as named, and by 
Conſequence not bound in this Bill; to which it was anſwered, that tho' this Declaration might 
be ill upon a Demurrer, yet it was not ſo after a Verdict, becauſe the Jury had found, that the 
Defendant was bound as Son and Heir, otherwiſe there had been no Conſideration, and if not, 
then they mult have found Non Aſſumpſit; but adjudged, that the Court will not intend that an 
Heir is bound by the Obligation of his Anceſtor, even after a Verdict, unleſs he is expreſly na- 
med in the Bond. 2 Saund. 136. Barber verſus Fox. Raym. 127. Hunt verſus Swain. S. P. not 
ad;udged. See Bidwell verſus Cotton. Hob. 216. See Hob. 18. Woolaſton verſus Webb. See Bard 
verſus Bard, 2 Cro. 602, and Fijh verſus Richardſon. Telv. 56. 

17. Debt againſt an Heir upon a Bond of his Anceſtor; the Defendant pleaded, that his An- 
ceſtor was ſeiſed in Fee, and made a Settlement on Truſtees to the Uſe of himſelf for Life, Re- 
mainder to the Heirs Mal-s of his Body, Remainder to his own right Heirs, with Power to the 
Truſtees to make Leaſes for three Lives, or ninety-nine Years, Ic. and that the Truſtees had 
made a Leaſe for ninety-nine Years, and that he had not Aﬀets præter the Reverſion expectant up- 
on that Leaſe ; the Plaintiff replies, that the Defendant had ſufficient Aſſets by Deſcent; and upon 
a. Demurrer it was obj:&ed, that this general Replication was ill, and that the Plaintift ought to 
have replied to the Prater : Sd per Curiam, the Replication is good, and the Prater is inſignifi— 
cant, becauſe the Lands which come under the Prater are not chargeable, for tis a Reverſion after 
an Eitate-tail, 2 Mod. 50. Osbaſton verſus Stanhope. 


18. Upon an Habeas Corpus cum cauſa directed to the Sheriffs of London, they return, that a 'T. Jones 
Plaint was levied againſt Bligh as Son and Heir, upon a Bond of his Anceſtor ; and the Queition 82. 


was, whether he ſhou'd be diſcharged upon common Bail: Et per Curiam, he ſhall, for the Caſe 


of an Heir Defendant is ſtronger than that of an Executor Defendant. T. Jones 82. Laurence 


verſus Bligh, 
19. Debt 


19. S. C. 


1 Ley. 

165. 
ayn, 

127. 
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3 Lev. 


r Mt. 8 eo. tt. ts. 


19. Debt againf# un Heir upon a Bond of his Anceſtor, the Defendant pleaded Riens per De- 


ſceut; the Plaintiff replied, that he had Lands, Cc. by Deſcent, before the exhibiting the Bill, 


unde (the Plaintift) de debito pradifto ſatisfeciſſe potuit, and ſo puts himſelf upon the Judgment 
of the Court; and upon à Demurrer to this Replication it was objected, that it was double, that 
he ought to have concluded to the Country; that it was ill, both at Common Law and up- 
on the Statute 3 & 4 Hill. and firſt at Common Law, for the Plaintiff ſets forth, that the De- 
fendant had Lands by Deſcent, before the Exhibiting the Bill, which may be true, and yet have 
none at the Time of the Bill exhibited; then tis provided by the Statute, that if the Heir ſells 
any Lands which were liable to the Debt of his Anceſtor, before any Action brought againſt the 
Heir, he ſhall be anſwerable to the Value of the Land fo ſold ; fo that the Replication directed by 
the Statute muſt be, that the Defendant had Lands, Cc. by Deſcent, before the original Writ 
brought, which ſhould be tried by a Jury, who, upon finding the Land deſcended, are ex officio 
to enquire of the Value; but here the Plaintiff hath made the Value Part of his Replication: But 
adjudged, that the Replication is good, for tho' it may be fallified by a Jury as to the Value, yet 


the Plaintiff ſhall recover pro tanto, (viz.) to the Value of the Land ſold. 5 Mod. 122. Redſbau 


286. 8. C. 


verſus Heſter. 


20. Tis true, where there is a Reverſion in Fee expectant upon the Determination of an E- 
ſtate · tail, which is afterwards ſpent, and the Reverſion deſcends upon a collateral Heir, in ſuch 
Caſe he may be ſued as Heir to him who was laſt actually ſeiſed of the Fee, without naming any 
of the intermediate Remainders, becauſe they were never ſeiſed of the Fee, but of the Fee tail 
only, and *tis the Poſſeſſion and not the Expectancy which makes the Party inheritable 3 Mod. 
hs Anne Head being ſeiſed in Fee of Lands, married Thomas Clealand, by whom ſhe- had Iſſue 
Benjamin and Heſter ;, afterwards Benjamin entered into a Bond to the Plaintiff for Payment of 
Money, his Father Thomas being then living ; then. Benjamin died, leaving Iſſue Elizabeth his 
only Child, and then Thomas the Grandfather died, ſo that the Reverſion in Fee deſcended on 
Elizabeth, who afterwards died without Iſſue, ſo that the Reverſion in Fee now deſcended on 
Heſter the Defendant, againſt whom an Action of Debt was brought on this Bond of her Bro- 
ther, as Aunt and Heir of Elizabeth, who was Daughter and Heir of Benjamin the Obligor ; 


and the Queſtion upon a Special Verdict on Riens per Deſcent pleaded was, whether the Defen- 


Hob. 333. 


Farr. . f 
40 ſeiſed in Fee of three Fourths of ſuch Tenements, and that he demiſed the ſame to V R. for 500 


S. C. 


the Plaintiff to enter when it falls in Poſſeſſion. 


dant was well charged by this Declaration, and adjudged that ſhe was. 1 Lut u. Rep. 503. Rooke 
verſus Clealand. 

22. Debt againſt an Heir upon the Bond of his Anceſtor ; and upon a Demurrer it was obje&- 
ed againſt the Declaration, that the Plaintiff did not ſhew how the Defendant was Heir; adjudg- 
ed, that if the Action had been brought by the Heir, he ought to ſhew his Pedigree ; but where 
tis brought againſt him, it would be hard to compel the Plaintiff, who is a Stranger to it, to ſet 
it forth. 1 Salk. 355. Denham verſus Stephenſon. See Adminiſtrator. 

23. Debt againſt an Heir upon the Bond of his Anceſtor, who pleaded, that his Anceſtor was 


Years, who entered, and that the Reverſion deſcended to him, and nothing elſe; and that at the 
Time of the Action brought he had no Tenements in Fee {imple by Deſcent, beſides the ſaid Re- 
verſion; and that afterwards the Widow of his Anceſtor exhibited a Bill in Chancery againſt him 
for her Dower, and obtained a Decree for a third Part, &c. it was not a Queſtion, whether the 
Plaintiff ſhould have Judgment, for that was admitted, but whether it ſhould be a general or ſpe- 
cial Judgment ; and adjudged, that it ſhoujd be a general Judgment; for the Heir cannot plead a 
Term of Years raiſed by his Anceſtor in Delay of Execution, but ought to confeſs Aﬀets, becauſe 
the Freehold and Inheritance did deſcend to him, which is preſent Aſſets, and an immediate ex- 
tendi facias ought to go to appriſe the Reverſion upon an Inquiſition taken, and to deliver it to 
1 Salk. 354. Smith verſus Angel. 

24. But now tis enacted by the Statute before-mentioned, That where any Heir at Law ſhall be 
liable to pay a Debt of his Anceſtor, m Regard of any Lands deſcended, and ſhall alien, ſell, or 
make over the ſame, before any Action brought, or Proceſs ſued out againſt him, ſuch Heir ball be 
anſwerable for the Debt or Debts in an Action, to the Value of the Land which he ſold, in which 
Caſe all Creditors ſhall be preferred, as in Actions againſt Executors or Adminiſtrators, and Exe- 
cutton ſhall be 1aken out upon a Judgment recovered againſt ſuch Heir, to the Value of the ſaid 
Lands, as if it was his own proper Debt, ſaving that the Lands, Tenements, and Hereditaments, 
bona fide aliened before the Action brought, ſhall not be liable to ſuch Execution. 

And tis farther enacted by the ſame Statute, That in an Action of Debt upon a Specialty brought 
againſt an Heir, he may plead Riens per Deſcent at the Time of the original Writ brought, and 
that the Plaintiff may reply, that the Defendant had Lands, Tenements, or Hereditaments from his 
Anceſtor, before the original Writ brought; and if the Plaintiff have a Verdi, the Jury ſhall enquire 
of the Value of the Lands deſcended, and thereupon Judgment ſhall be given, and Execution awarded 


ds aforeſaid. 


But if the Judgment is by Confeſſion, and without confeſſing the Aſſets deſcended, or uton a De- 


' murrer, it ſhall be for the whole Nebt or Damages, without any Writ of Enquiry of the Value of 


 gainſt 


the Lands deſcended. - 
By — ſame Statute *tis enacted, That Al Wills of Lands, Rents, &c. Hall be fraudulent a- 


reditors, their Executors and Adminiſtrators, and every ſuch Creditor may have an Action 
| of 
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of Debt upon his Bond, or other Specialty, againſt the Heir at Law of the Obligor, and againſt the 
Deviſee jointly. | 


(C) 
That ſhall go to him excluſive ok the Erecuto2, Sce Rent. (D) per totum. 


I. HE Teſtator made a Leaſe of an Houſe, and ſeveral Implements, to the Leſſee, rendring 

Rent to the ſaid Teſtator, his Heirs and Aſſigns, and died.; afterwards the Executor re- 
ceived the Rent for ſeveral Years, and in an Action of Debt brought againſt him, they were at 
Iſſue upon the Aſſets or not, and the Jury found all that Matter Specially, and conclude their 
Verdict, & fic the Defendant had Aſſets; but adjudged, that the Rent belonged to the Heir, and 
that the Words & fic are void. Dyer 368. T | 

2. Wainſcot and Glaſs faſtned in any Manner to the Walls or Poſts, tho? put up by the Leſſee He may 

himſelf, ſhall go to the Heir, and not to the Executor ; for 'tis Parcel of the Houle, and by u p 
Conſequence Parcel of the Inheritance. 4 Rep. 63. Herlakenden's Caſe. Mich 32 Eliz. Warner gainſ the 
verſus Fleetwood. S. P. Heir fer 


m | takir» ov 
defacing Tomb-ſtones in n Church-yard ; for tho tis annexed to the Freehold, the Parſon hath no Right. Godb. 199. 5 ow p 
Caſe. Moor 478. 12 Rep. 104. S. C. 


3. Treſpals for taking his Fißb out of his Pond with Nets, the Defendant juſtified the Taking 
as Executor; adjudged the Heir fhall have the Fi, for they are Chattels deſcendible to him. 
Goldſ. 129. Girley verſus Trower. | 

4. A Leaſe was made, rendring Rent at Michaelmas, &c. or within ten Days after ; the Leſſor 
died after Michaelmas, but before the ten Days are expired ; adjudged, that the Heir ſhall have 
the Rent as incident to the Reverſion, becauſe it was not due till the ten Days are paſſed. 10 
Rep. 128. Clun's Caſe. Poſtea Rent. (C) 3. S. C. Cro. Eliz. 475. S. P. 2 Cre. 309. Pilkiaton 
verſus Dalton, S. P. Dyer 142. Smith verſus Buſtard. S. P. 

5. Leſlee for a certain Number of Years, ſowed the Lands with Corn a little before the Expi- 
ration of the Term ; afterwards his Term expired, but before the Corn was ripe ; adjudged, that 
the Heir ſhall have the Corn. Cro. Eliz. 464. 3 ani 

6. In Goodale's Caſe, this is cited, (viz.) Randall covenanted with one Brown, that if the ſaid 
Browns paid to Randall, his Heirs or Aſſigus, 4001. before ſuch a Day, that then Randall and 
his Heirs would ſtand ſeiſed of the Lands to the Uſe of Bron and his Heirs ; afterwards the ſaid 
Randall deviſed the ſame Lands to his Wife during the Minority of his Son, and made her Exe- 
cutrix, and died before the Day appointed for the Payment of the Maney; the Queſtion was, to 
whom it ſhould be paid, (viz.) either to the Executrix, or to the Heir of Randall ; adjudged, 
that the Heir, and not the Executor of Randall, ſhall have the Money, becauſe it was expreſly 
to be paid to him and his Heirs ; tis true, the Word A4//ienes is likewiſe mentioned; but in this 
Place an Aſſignee in Fact muſt be intended by that Word, and not an Afignee in Law, as an 
Executor is, becauſe he had ſold his Whole Eſtate by this Covenant to ſtand ſeiſed; but if inftead 
of that he had made a beoftment in Fee, upon Condition, that the Feoffee ſhould pay the Pur- 
chaſe-Money to the Feoffor, his Heirs or Aſſigns, there, becauſe he had parted with his whole 

Eſtate by the Feoffment, and left nothing but a naked Condition, Which could not be aſſigned o- 
ver, the Law will intend what Perfon is moſt apt to receive the Money as an Afﬀignee, and that 
is his Executor, becauſe: he repreſents the Perſon of the Teftator::ih all - Perſonal Things; but 
here the Word Heir exclades ſuch an Afignee in Lau; for by the Word Aſfgus, an Aſſignee in Futt 
muſt be intended. 5 Rep. Randall's Caſe cited in Goodale's Caſe, 96. b. in| 

7. Coats of Arms placed in Church Windows, or Monuments in the Church or Church-yard, 
cannot be beaten. down or defaced ; if they be, the Heir by Deſcent may have an Action of 
1rejpals, for he is inheritable to them,. 2 Cre.-367. Francii verſus Leh. _—_ 5 

8. 80 tis generally held; that where a Man dies ſeiſed of the Iuberitance in a Dove-Houſo, Park, 
Pond or Warren, that the Prdgeons, Deer, \Fiſþ and Conies belong to the Heir, and ſo doth 
every Thipg faſtened to the Freehold, atid which candot be removed without doing ſome Ir jury 
to that to which tis faſtened ; for all thoſe Things are accounted Parcel of the Freehold. f 

9. So where the Condition of 4 Bond was, fo pay Money tô ſuch Perſon as the Obligee by 
his laſt Will appointed g; he afterwards made 4 Will, and conſtituted T. P. Executor, but did ner 
appoint who ſhould receive the Money; adjudged that this Executor ſhall not bave it as an 4 

uee in Lau, becauſe it appears, that the Obligee intended it for an Aſſignee in Fact of his own 
making, becauſe the Word Pay implies a Property in the Perſon who is to receive; therefore, 
it he had appointed ſuch Perſon, he muſt have received it to his own Ule ; but if it ſhould be 
received by an Aſſignee in Law, then it muſt be for the Uſe of the Teſtator, which was never 

intended by the Bond. 1 Roll. Abr. 915. 

10. As to Money my Lord Coke tells us, in 1 Inſt. 209. that if the Condition of Redemption of 
mortgaged Lands is to pay the Money to the Mortgagee or his Heirs, and if the Mortgagee dieth 
before the Day appointed for the Payment of the Money, that in ſuch Cafe it ſhall be paid to 
bis Heir; for he lays it down as a Rule, that defignatio unius eſt exclufio alterius ; but if the 
. 1 Con- 


— 2 —2— — — 
— 
22 


— cc ws 
2 * 
— * 2 — — 
—— —— — 
Fo. 18 
ms — 


—— — 
* 


— — hy” — + Ga 4 — — 
— — —— — WM 
=D-4 


” — — — — x . 
%s. 1 8 2a - a > 2 PX Dc... rr 
” — —— — 2 — . — : Se ous » 


l . * 
3 —— — 


be hs 
"+: De « a — — n 
- G J 44 — "= D 
2 e— — 6. wo Is tr. — * - 4 - 


—— Wr — * — — — 
FI * — * 
SED BL — —— Un — — — — — — . — > — — 


a> 
—ͤ— 


= IS # | — 6 4 ” » > — 2 N 
— r — — 
= S 2 — 22 —— — — 2 


= r 
r 


* 
ee ee e 


tl. * — — 


r — ä — 
92 — 5 3 6 As * - o ” 
% - 
: Sir 
4a \ 9 
N 1 


r „ 


Wil Condition was to pay the Money to the Mortgagee, his Heirs, Executors or Adminiſtrators, it may 
ll be paid to either. | 
1 But if the Heir of the Mortgagee exhibits his Bill in Equity againſt the Mortgagor, either to 
| have the Money paid, or to make a farther Aſſurance, or elſe to be forecloſed of the Equity of 
| Redemption ; in ſuch Caſe he muſt make the Executor of the Mortgagee a Party to the Bill, be- 
| cauſe it may happen, that he may have a Title to the Money ; and tis a good Demurrer to the 
Bill, if be is not made a Party to it. 1 Ch. Kep. 51. Freak verſus Hearſay. | 


— 


Where an Eſtate in Fee paſſeth without the Wozd Heirs, and where tis 
a Uoꝛd either of Limitation oz Purchaſe. 


_—  —— Kö * 
q 
— 


7 — - $ 

- — * — _ 

—— — — — — 

— — — — — —— — 
— — = 
oe > "WT 1 * & $ o 5 = — 
—— 6 ,_ — of — . — * 4 — _ — + 
— 4 — — 
I ̃— r ꝝ]i:! :⅛¼—¼ʃ 
— — — 
” 


1. Eviſe of Lands to a Man and his Heirs ; the Deviſee died in the Life- time of the Teſtator; 
| adjudged, that his Heir ſhould not take by Purchaſe; for he is named only to expreſs 
| | and /imit the Eſtate which the Deviſee ſhould have; and that was a Fee-fimple, which he cou'd 
1 not have without that Word. Plow. Com. 342. Brett verſus Rigden. Poſtea Legatee. (A) 2. 
_  - & C. 
bl 2. In every Caſe where the Word Heirs is wanting, if there are other Words equivalent, an Eſtate 
| in Fee will paſs; but this muſt be underſtood where the Intereſt paſſeth by the Conſideration 
[lj | only, without any farther Ceremony in the Law, and not where the Conſideration, together 
1 with another Ceremony (but not without it) directs the Eſtate; as for Inſtance, a Bargain and 
bi Sale of Lands to a Man for ever, in Conſideration of Money and Natural Affection, there the 
| Conſideration only directs the Eſtate, and Conſcience faith, that the Bargainee hath as great an 
Eſtate in the Land as the Bargainor could convey, which muſt be an Eſtate in Fee, there 
| being no farther Ceremony to compleat it; for where Natural Affection is Part of the Conſide- 
| ration, the Deed is good without Enrolment ; but where a Man in Conſideration of Money, makes 
a Feoffment of the Lands to another for ever, there the Conſideration alone doth not dire& the 
Eſtate, but another Ceremony is required to perfect it, and that is Livery and Seifin ; therefore 
the Feoffee ſhall bave but an Eſtate for Life. | 
if 3. If the Feoffor, for and in Conſideration of 10 J. make a Feoffment to B. G. habendum to 
} him and his Heirs, to the Uſe of the ſaid B. G. for ever, he hath but an Eſtate for Life. 1 Eli. 
= Dyer 167. | 
| 4. The Grantor by a Fine, granted a Rent-Charge to B. G. habendum to him and his Aſſigus 
k during the Life of the Wife of the Grantor, and that if it ſhould be arrear, then it ſhall be law- 
4 ful for him and his Heirs, during the Life of the Wife, to diſtrain ; adjudged, that the Gran- 
| tee had a Fee · ſimple in the Rent, determinable by the Death of the Wife of the Grantee. Dyer 
253. Swinerton's Caſe. 10 Rep. 98. in Seymour's Caſe. S. P. — 
J. But where an Eſtate is granted to a Man and his Heirs, during the Life of B. G. tis but 
an Eſtate for Liſe in the Grantee, upon which a Remainder may depend at Common Law. 1 Rep. 
14d. In Chudleigh's Caſe. 

6. Where the Anceſtor by any Conveyance takes an Eſtate of Freehold, and in the ſame Con- 
veyance an Eſtate is limited to his Heirs, either in Fee, or in Tail, the Word Heirs is always a 
Word of Limitation of the Eſtate, and not of Purchaſe; but where an Eſtate is limited to the 
Anceſtor for Years, Remainder. to another for Life, Remainder to the Right Heirs of the Leſſee 
for Years, there the Word Heirs is a Word of Purchaſe. 1 Rep. 104. In Shelley's Caſe. 

7. But where a Rent-Charge was granted to a Man and his Heirs, Executors, &c. to the Uſe 
of himſelf, his Executors and Aſſigns, during the Life of B. G. adjudged by the whole Court, 
that he had an Eſtate in Fee. Mich. 6 Fac. Hhiskyns verſus Davies. | 

8. In Ejectment the Caſe was, that the Father being ſeiſed of the Lands in Queſtion, did up- 
on the Marriage of his Son levy a Fine thereof, to the Uſe of himſelf for Life, and for the Life 
of his Son, and afterwards to the Uſe of the intended Wife for Life, Remainder to the Uſe of 
the Heirs to be begotten upon the Body of the Wife by the Son; the Queſtion was, whether the 
Word Heirs ſhall relate only to the Heirs of the Wife ; and if ſo, that then the Son ſhould have 
only an Eſtate for Life ; and it was inſiſted, that it ſhall relate only to the Heirs of the Wife, be- 
cauſe being limited to no Perſon, tis left to the Conſtruction of Law, to whoſe Heirs it ſhall re- 
late, and the Law applies it to the Heirs of the Wife, becauſe her Advancement was intended; and 
the Words upon her, are as much as to ſay, of her Body; but adjudged, that the Word Heirs 
ſhall be applied to the Heirs of both Parties, and that where the Words are plain, and ſhew the 
Intent of · the Father, they ſhall not be conftrued to any other Meaning. Style 325. Goſſage ver- 
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ſus Taylor. 
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(E) be 
where he ſhall enter for a Condition bꝛoken, where not. 


1. Here a Condition is annexed to an Eſtate, and 'tis afterwards broken, or not performed, 
the Heir ſhall enter and take Advantage of it, becauſe he hath received an Injury by 
the Condition, by which he would be defeated of the Eſtate, if it had been performed, and 
which would otherwiſe have deſcended to him. 63-09 1 1%; 0 
- The Teſtator owed 500 J. on Bond, and deviſed bis Lands to his Son in Fee, upon Condition, 
that if he did not pay the Debt, then he deviſed: it to the Uncle in Fee —_ the like Condi- 
tion; the Money was not paid either by the Son or Uncle, who made his Will, and appointed 
an Executor, and died, the Money heing till unpaid ; it was a Queſtion, whether the Heir of 
the Uncle might enter and perform the Condition; this being a new Queſtion, it was not then 
reſolved. Dyer 128. Wilford verſus Milford. 2 3 * 

2. But fince that Time it hath been often adjudged, and the Law is now ſettled, that the Heir 
may enter; as where the Teſtator deviſed Lands for Years, reddendum & ſolvendum to another 205. 
at Michaelmas every Year ; adjudged, this is a Condition, and if the Money is not paid the Heir | | 
may enter. Cro. Eliz.. 454- Fox verſus Catlin. | 21 1 e 4 

3. Deviſe of Lands to his Wife for Life, upon Condition, that ſhe ſhould educate his Son at 164 
School at her own Charge, &c. until he came of Age; and after her Death he deviſed the Lands 1 
to his ſecond Son in Tail, Reverſion in Fee to his own Right Heirs; the Wife did not perform 11 
the Condition, the eldeſt Son entered, and adjudged lawful ; for by the Breach of the Condition, 4 
to which his Mother's Eſtate for Life was annexed, that Eſtate was determined, and the Heir at 
Law to him who created the Eſtate, ſhall take Advantage of it, only during the Life of the 
Wife ; for the Remainder to the younger Son is not deſtroyed by the Entry of the Heir, becauſe 
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1 
tis created by a Will, which makes it good, tho' the Particular Eſtate for Life became bad up- Ki 
on the Breach of the Condition. Dyer 1 27. Warren's Caſe. I 63.9 ll | 

4. So where a Feoffment in Fee was made to the Uſe of himſelf and his Heirs, and the Feoffor, Savil 36. 14 108 
Anno 21 H. 8. deviſed the Lands to his youngeſt Son in Tail, Remainder to his eldeſt Son in Fee; S. C. l 


upon Condition, that if his youngeſt Son, or any of his Iſſue ſhould diſcontinue or alien the Eſtate, oO c £44.08 
then the Deviſe, as to him or them, ſhould be void; the youngeſt Son made a Leaſe for Lives pur- *** © 1F 14.4108 
ſuant to the Power which he had by the Statute 32 H. 8. and then levied a Fine to the Ule of 1 
himſeif and his Wife, and to the Heirs Males of their two Bodies, Remainder to the Right Heirs 
of his Father ; adjudged, that by this Will the Condition was annexed to the Uſe of the Eftate, 
which Uſe was now by. the Statute transferred into Poſſeſſion, and by Conſequence this Condi- 

+ tion was annexed to the Poſſeſſion, which Condition now was broken by this Alienation ; for it 
may be, that his youngeſt Son had Iſſue by a former Wife, which Iſſue would be barred by this 
Fine contrary to the Intent of the Teſtator; and therefore the elder Brother and Heir may law- 
ſally enter. 1 Leon. 298. Ruddall verſus Miller. 


(F) 


Where he may have an Action of Debt, tho not named in the Deed, 
and where not. 


4. HE Anceſtor made a Leaſe of Lands, reddendum a certain Rent to himſelf, his Execu- Cro. Eliz. 

tors or Aſſigns, leaving out the Word Heirs ; and after his Death the Heir brought an 217 S. C. 

Action of Debt for the Rent; adjudged, that he could not maintain the Action, becauſe he was net! 208 c 

named in the Reddendum. Owen 9. Richmond verſus Butler. Poſtea Rent. (C) 4. S. C. See pl. 33. 
3. So where the Rent was reſerved by the Anceſtor, payable to himſelf or his Aſſens; ad- 
judged, that the Heir after the Death of the Anceſtor, could not have the Action for the Rea- 

ſon before mentioned. Latch. 44. Sury verſus Cole, and 274 Sury verſus Brown. | 

2. But notwithſtanding the yas. uo in thoſe Caſes before mentioned, it hath been ſince ad- 
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-1V 
judged to the contrary, (viz.) where the Leſſor made a Leaſe, reſerving Rent to himſelf, his 3 

. Executors and Aſſigns, during the Term; and the Law now is, that the Heir ſhall have an Ac- 2 Saund. 
tion of Debt for the Rent, becauſe the Rent being incident to the Reverſion, ſhall continue after the 361. 


Death of the Anceltor, and go to the Heir; and ſo it was adjudged in the aforeſaid Caſe of Sury and 12 
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Cole, as it appeared upon Search of the Roll; tho 'tis otherwiſe reported. 2 Lev. 13. Sacheve- 16 
rell verſus Frigate. See anten pl. 1. See Reſervation of Rent. (C) 1. See Latch 274. Wotton 
verſus Edwin, S. P. | ; 9472 19 1 e : 

4. So where the Leſſee covenanted with the Leſſor, his Executors and Adminiſtrators, to te- 
pair, Cc. and to leave it well repaired at the End of the Term; now the Heir is not named in 
this Covenant, yet he, and not the Executor, ſhall have the Action, becauſe 'tis a Covenant 
which goes with the Land. 2 Lev. 92. Longherne verſus Williams. | 

5. But there may be a Caſe where the Executor, tho' not named, ſhall have the Action, and 
not the Heir; as for Inſtance, V. R. purchaſed „ das the Vendor covenanted, that the Ven- 

| 6 | dee, 


b 1 * — — — | 

930 + Heir. 

; . HET C EEO 7 8 
dee, his Heirs and Aſſigns, ſhould quietly enjoy the Lands, &c. afterwards the Vendee was evic- 

ted, and died, and then his Executor brought an Action of Covenant againſt the Vendor; and it 
was adjudged good, becauſe the Eviction and Injury was done to his Teſtator in his Life-Time, 
and the Damages for ſuch Injury ſhall recovered by his Executor (thoꝰ not named) becauſe he 
repreſents the Perſon of the Teſtator. 2 Levi 26. Lucy verſus Leving ſtune. 3 

6. The Caſe before-mentioned of Sacheverell and Frogate was, where Tenant in Fee made 

2 Leaſe to the Defendant for twenty- one Tears, rendring Rent annually, &c. to the Leſſor, his 
Executors, Adminiſtrators or Aſſigns, during the Term; now in the Caſes before-mentioned, theſe 
Words during the Term are omitted; and im this Caſe the Words Executors and Adminiſtrators are 
void, for the Rent cannot go to them; if ſo, then the Reſervation is no more than this, (viz.) 
to the Leſſor and his Aſſigns, during the Term, which are expreſs Words, declaring his Intent, 
and therefore it ſhall go to the Heir. 1 Vent. 161, 162. Sachaverell verſus Frogate. 


0 


Ok Pleadings by an Heir. See Aſſets. (F) per totum. 


1 And. J. De B T againſt the De fendant as Brother and Heir of H. Capell, in which the Plaintiff de- 
clared upon a Bond made by his Brother, the Teſtator; the Defendant pleaded in Bar, 
that his Brother made a Will, and did thereby conſtitute and appoint his Wife to be Executrix, 
and died; and that aſterwards the Executrix died, and Adminifkestion of the Goods of the Te- 
ſtator not adminiſtred, was granted to V. R. why had Aſſets in his Hands to the Value of the 
Delt; adjudged, that in an Action of Debt brought upon a Bond againſt an Heir, t is no good Plea 
to ſay, that the Executors have Aſſets in their Hands. Dyer 204. Capell's Caſe. aich, 
2. Debt againſt two Daughters upon the Bond of their Father ; and after a judgment againſt 
them by Nil dicit, the Plaintift brought a Sci. fa. to have Execution; to which they pleaded, 
Riens per Deſcent in Fee, at the Time of the firſt Writ brought, not after ; adjudged, that this 
Plea comes too late by the Heir after a Ae againſt him by Conſeſſion, nil dicit, or non ſum 
*4 Leon. informatus, © Dyer 344. Henningham's Cale. 7 Ed. 6. Dyer 81. Pepps' verſus Henningham. 23 
5. S. C. Elix. Dyer 373+ Poph. 117. ii iT ai noe 3 | "7 | 1 
3. The Father made a Leaſe for Years, rendring Rent, &c. after his Death the Son brought 
an Action of Debt againſt the Leſſee, ſuggeſting in his Declaration, that the Rent was due to him 
as Heir, but did not declare, that the Action was brought by him as Son and Heir of the Leſſor; and 
for that Reaſon it was adjudged, that his Declaration was not good, for he ought to have ſhewed, 
how lle came to the Reverſion. 1 Bulſt. 48. Smith verſus Newſam. Poſtea Reſervation. (E) 6. S. C. 
4. In Replevin, c. the Defendant avowed for Rent granted Anno 13 Ed. 2. and ſet forth a 
Deſcent to ſuch a Perſon, whoſe Heir the Plaintiff is, but did not ſhew how Heir; and upon a 
General Demurrer to this Plea, it was held, that in a Writ a Man need not ſhew how he is Heir; 
but he muſt in a Declaration, and an Avowry is in Nature of a Declaration; but 'tis only Form, 
to ſhew how Heir, becauſe tis not traverſable; but Heir or no Heir is iſſuable. Moor 885. 
Beard verſus Baskervill. | 
F. Debt againſt an Heir upon a Bond of his Anceſtor ; the Defendant confeſſed, that he had 
a dry Reverſion, and no Aſſets ultra; the Plaintiff replied, that he had Aſſets ultra, upon which 
they were at Iſſue; and afterwards the Plaintiff moved the Court for Leave to waive the Iſſue, 
E. to take Judgment of the Re verſion quando acciderit, which was ruled accordingly. 1 Roll, 
ep. 57. "th 3+ UH | 
2 Debt againſt the Heir upon the Bond of his Anceſtor, muſt be brought in the Debet and De- 
tinet, becauſe he himſelf. is bound ; therefore if it ſhould be brought in the Detinet only, it would 
be ill; and ſo. it was adjudged upon a Demurrer to the Declaration, where the Plaintiff declared 
in the Detinet only againſt an Heir. Sid 342. Comber verſus H/ootton ; but tis cured by a Ver- 
dict. 1 Lev. 224.8. C. See Lev. 130. | 
7. Debt a ing an Heir upon the Bond of his Anceſtor ; the Defendant pleaded, that his Fa- 
ther was ſeiſed in Fee of ſeveral Lands, c. and being ſo ſeiſed, made a Lea thereof to one M. 
for 500 Years, under the yearly Rent of a Pepper-Corn, and that he had not Aſſets by Deſcent 
prater Reverfionem of the ſaid Lands; upon a Demurrer to this Plea it was objected, that the 
1 Defendant ſhould have either * confeſſed or denied the Debt ; beſides it did not appear, that the 
rele ig Leſlee had accepted the Leaſe by entering on the Lands, for till that is done, there is no Re- 
verſion, and by Conſequence the Fee muſt deſcend ; but it was anſwered, that the Leſſee 
might enter at any Time; and that tis a ftrong Implication, that he had already entered, for the 
Deſfſendant expreſly alledged, that he (the Defendant) had nothing, beſides the Reverſion; which 
ewe, that there was a Leaſe in Being, and an Entry made, otherwiſe there could be no Rever- 
on; and as to the Confeſſion of the Debt, there ſeems to be no Neceſſity for it, becauſe what is 
not denied muſt be admitted. 1 Lat. Rep. 442. Smith verſus Boughton. * Dyer 373. B. 
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N Replevin, if the Defendant juſtifies for an Heriot-Cuſtom, tis no Plea for the Plaintiff 
to reply, that the Place where the Heriot was taken, was out of the Manor, becauſe 
he: claims ſuch Heriot as his proper Goods, which he may ſeiſe in any Place where he 
finds it, but for Heriot-Service he ought to diſtrain, and not to ſeiſe. Bendl. 18. Gre- 

ſham verſus Gainsford. | 
2. A Heriot reſerved upon a Leaſe, tho? 'tis ſometimes called an Heriot-Service, yet tis not 

like the Caſe where a Man holds Lands by the Service of Paying an Heriot, &c. becauſe where a 

Heriot is reſerved upon a Leaſe, the proper Remedy is either a Diſtreſs, or an Action of Covenant 

grounded on the Contract, for the Leſſor cannot ſeiſe, as the Lord of a Manor may do the Beaſt 

of his Tenant who holds of him by Heriot- Service. Keilu. 82, 84. B. | 
3. In Replevin, the Defendant made Conuſance as Bailiff of B. G. ſetting forth, that he was 
ſeiſed of the Manor of R. and that R. V. was ſeiſed of a Tenement holden of the ſaid Manor by 

Rent and Heriot-Service, payable after the Death of every Tenant; and that the ſaid R. V. died 


1. 


| N de animalibus & catallis, and becauſe the Heriot was not paid, he by Command of the 


aid B. G. diſtrained, &c. Exception was taken to this Avowry, becauſe it did not ſet forth 
* what was the beſt Beaſt, whether an Ox or Horſe, &c. nor the Price or Value thereof; ſo that“ Pl. 6. 
the Plaintiff could not tell what to offer to have his Beaſt again; but adjudged the Avowry was ontra. 
good, for he might not know what was the beſt Beaſt ; and the Plaintiff having drove off ſeveral b 
Cattle, he ought, at his Peril, to tender ſufficient Recompence. Trin. 18 Eliz. Dicker verſus V* 
Higgins. * Cro. Car. 189, 260. Major verſus Brandwood. S. P. 3 56. 
4. Where the Tenant maketh a fraudulent Gift of ſeveral Horſes, or other Cattle, withiri the 
Statute 13 Eliz. to defraud the Lord of one Heriot, he ſhall not loſe the Value of all the Cattle 
ſo fraudulently conveyed, but the Value only of the beſt Horſe, &c. ſo given or conveyed away, 
becauſe there was no more than one Horſe fraudulently conveyed, for there was but one Heriot 
due. 2 Leon. 8. Creſwell verſus Cook. | 
5. In Treſpaſs for Taking an Ox, Cc. the Defendant pleaded, that T. Odyham was ſeiſed in 1 And. 
Fee of an Acre of Land, Cc. which he held by the Service of rendring after the Death of every 298. 
Tenant, who died ſeiſed of that Acre, the beſt Beaſt which he had at the Time of his Death ; Moor 
my Lord Anderſon tells us, that the Queſtion in this Caſe was, whether the Defendant might ack 
ſeiſe, or whether he ought to * for this Heriot; and that it was adjudged he might diſtrain, 191. 
but that he could not * ſeiſe; all the other Reporters of this Caſe tell us this Judgment was re- * Becauſe 
verſed in B. R. where it was held, that the Lord might ſeiſe for an Heriot-Service, becauſe 'tis Parcel 
where the Tenute is, that the Lord ſhall have the beſt Beaſt for an Heriot, there *tis in his Elec- A 1b Ser- 
tion what he will take for the Beſt, and one of them tells us, that the Lord may either ſeiſe or n . 
diſtrain ; now, if he may ſeiſe (as certainly he may) *tis by Reaſon of the Property which he hath ia Render 
in the Heriot, which being his own by Virtue of the Tenure, he may ſeiſe it where-ever he finds and not in 
it. Odiham verſus Smith. Cro. Eliz. 590. Prender. 
Feme ſole was Tenant for Life of a Copyhold held of a Manor, where the Cuſtom was to pay 
the beſt Beaſt for a Heriot, upon the Death of every Tenant; ſhe married and died; the Lord 
ſhall not have an Heriot, becauſe a Feme Covert cannot have any Goods by Law. 4 Leon. 239. 
6. In Replevin, the Defendant avowed for an Heriot-Service, and did not ſet forth what the 
Heriot ſhould be, either the belt Beaſt, or any other Thing; the Plaintiff replied, that the Tenant 
at the Time of his Death nulla habuit animalia; and upon Demurrer the Avowry was held inſuf- 
ficient for the Reaſon before-mentioned. Hob. 176. Shaw verſus Taylor. Hutton 4. S. C. See 
Antea z. contra. 4 | | 
7. In Replevin, the Defendant made Conuſance as Bailiff to B. G. Lord of the Manor, &c. for 
that the Plaintiff's Father was a Tenant thereof by Fealty and Heriot, &c. and that the Cuſtom 
of that Manor was, that the Lord, &c. for the Time being uſed to have a Heriot for each Parcel 
of Land held of the Manor, and of which the Tenant died ſeiſed; that the Plaintiff's Father died 
ſeiſed of ſeveral Parcels of Land, (but did not ſay of what Eſtate he died ſeiſed) and that by his 
Death a Heriot was due to the Lord, in whoſe Right he juſtified the Taking nomine heriotorum ; 
it was objected, that he ought to have ſhewed of what Eſtate the Father died ſeiſed ; but adjudg- 
ed, that it was ſufficient to alledge, that an Heriot was due to the Lord upon the Death of every 
Tenant dying ſeiſed. 1 Bulſt. 101. Siliard's Caſe. | 
8. The Biſhop of Gloceſter being ſeiſed of a Manor, &c. let twenty Acres of it to the Father, 
during the Lives of Three of his Children, rendring Rent, &c. and alſo Two of his beſt Beaſts 
upon the Death of each of the Children; 3 the Biſhop let the entire Manor to B. G. ren- 
dring the antient Rent, and then one of the Children died; adjudged, that the Heriot thus re- 
ſerved ſhall go to B. G. who had the Reverſion, and not to the Biſhop. Winch 57. Biſbop of 
Gloceſter ut ot Mood. F 5 
g 6 C 2 9. In 
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9. In Treſpaſs, c. the Defendant juſtified the Km and ſet forth the Cuſtom of the Ma. 
nor of R. to be, for the Lord to have the belt Beaſt of every Tenant who died ſeiſed of any 
Meſſuage holden thereof after the Deatlt of ſuch Tenant ; and if the Beaſt was drove away 
before the Lord or his Servant could ſeiſe it, then he aſed*to have the Beaſt of any other, levant 
and couchant on the ſame Land, and then ſets forth, that B. G. a Tenant, Cc. died ſeiſed, by 
Reaſon whereof his beſt Beaſt was due to the Lord for an Heriot, but before it could be ſeiſed it 
was drove off the Land, whereupon he juſtified the Taking the Plaintiff's Ox levant and couchant, 
but did not ſay that he ſeiſed it nomine herioti ; adjudged an unreaſonable Cuſtom. Paſch. 3 E- 
liz.. Dyer 199. See Sir John Davis's Report in the Caſe of Taniſtry. S. P. 1 Eliz. Bendl. 39. 
S. P. but this was contrary to the Opinion of Brampſtone Ch. Juſt. Hill. 17 Car. who held it to 
be a good Cuſtom, becauſe ſuch a Piſtreſs is only as a Pledge and Means to get the Heriot. 
Marg, 165. Thorn vetſus Ble. gow enn | * 

10. A Leaſe was made to Robert Chit heſter and his Aſſigns for ninety-nine Years, if he and B. 
and C. ſhould ſo long live, paying at the Death of him and B. and C. his or their belt Beaſt, in 
the Name of an Heriot ; provided that no Heriot ſhall be paid 11 the Death of B. or C. if Ro- 
bert Chicheſter ſhall be livitg; afterwards Chicheſter aſſigned this Leaſe to $cory, and then died; the 
Queſtion was, whether the beſt Beaſt of Scory the Aſſignee ſhould be taken for an Heriot; and ad- 
judged it could not, becauſe the Reſervation of an Hertot upon this Leaſe was collateral to Rent, 
and being againſt common Right, ought to be ſtrictly purſued ; now, by this Leaſe, the beſt Beaſt 
of Chicheſter was reſerved for an Heriot, and therefore the Beaſt of his AſFgnee could not be taken, 
becauſe ſo long as he had a Property in the Beaſt, it could not be the Beaſt of Chicheſter. Cro. 
Cas. 3137. 5.07 veriue Ragund.' Frtney 573, En e 9209730 20619 (irs 

11. A Copybold was held paying Rent, &c. and rendring an Heriot upon every Alienation 


and Surrender, by the Cuſtom of the Manor; the Copyholder aliened Part of his Copyhold to one 
and Part to another, and kept the other Part to himſelf,” and ſurrendered each Part to the Uſe of 


the Alienees ; the Queſtion was, whether he ſhould pay one Heriot, or more; it was inſiſted, that 
he ſhould pay but one, becauſe of the Fine upon the Alienation, eſpecially this being a Heriot- 


+ Cuſtom, which is againſt common Right, and therefore ought not to be multiplied; but adjudg- 


Mod. 
 - 


Vent. 
_ 
Lev. 

10. 


Poſtea 


15. $. Co 


I 


Lev. 


294. 


Diſtreſs taken; for if he was not, then the Leaſe was determined, and by 


ed, that the Lord of the Manor ſhall have a Heriot for the Alienation of every Part; for if it 


ſhould be otherwiſe, then it would be in the Power of all Copyholders to defeat the Lord, by an 
Alienation of Part, and in this Caſe the Alienor ſhall pay the Heriots, becauſe he ſtill continues 
Tenant of the Manor; but upon every Alienation afterwards, the Alienees ſhall pay it. Palm. 
342. Snagg verſus Fox. | mr | BTO Nec e 
12. A Leaſe was made to one Ingram for ninety-nine Years, if Joan, Anthony, and John In- 
gram ſhould ſo long live, rendring an Heriot, or 40 s. at the Election of the Leſſor or his Heirs, 
after their ſeveral Deaths ſucceſſive; John died firſt, and then Joan; the Queſtion was, whether 
an Heriot was due at her Death; it was objected, that it ſhould not, becauſe the Reſervation of 
an Heriot (which is a Thing not due of common Right) ought to be ſtrictly purſued; therefore in 
this Caſe Joan, Anthony, and John ſhould die ſucceſſive, as they are named in the Reſervation, 
otherwiſe no Heriot is due, if they die out of Courſe ; this Point was not adjudged, but the Court 
held the Avowry to be ill, becauſe it did not appear that Anthony was _ at the Time of the 
| onſequence the Di- 
ſtreſs was not lawful. 1 Mod. 216. Ingram verſus Tothill. | 
- 13. Beſides, a Heriot reſerved upon a Leaſe cannot be paid after the Leaſe is determined, but 
an Heriot which grows due by Tenure may be ſe:ſed when ever tis due, becauſe the Tenure 
ſtill continues ; as to the firſt Point, this Caſe happened; Leaſe for ninety-nine Years, if the Leſſee 
and Julian Carver, or either of them, ſhould ſo long live, and to commence after the Death of 


Cecilia, paying yearly a Rent, and alſo 3 l. in the Name of an Heriot, after the ſeveral Deceaſes 


of the Leſſee and Julian, and upon the reſpective Death of either of them; afterwards the Leſſee 
died in the Life-time of Cecilia, and by Conſequence before the Term commenced; adjudged, that 
the Leſſor ſhall have no Heriot, becauſe a Heriot reſerved upon a Leaſe is in Nature of a Rent, 
which mult go with the Reverſion; but here the Leſſor had no Reverfion, becauſe the Term was 
not yet commenced, 2 Saund. 165. Lanyon verſus Carver. March 46. S. P. 

14. Treſpaſs for Taking a Gelding, the Defendant pleaded in Bar, that his Grandfather P. S. 
was ſeiſed in Fee, c. and made a Leaſe, &c. to Dorothy Edgcomb and her Aſſigns, for ninety- 
nine Years, if ſhe and Margery Upton ſhoujd ſo long live, rendring yearly 20 s. and alſo after the 
Deceaſe of the ſaid Dorothy and Margery, her or their beſt Beaſt, in the Name of an Heriot ; 
then he derives a Title to himſelf of the Reverſion, and ſets forth, that Dorothy Edgcomb married 
the Plaintiff Osborne, and that he was poſſeſſed of the Premiſſes in Right of his Wife, and that ſhe 
and Margery Upton are dead, and that the Defendant took the Gelding for an Heriot after the 
Death of Margery Upton; the Plaintiff craved Oyer of the Leafe, and demurred ſpecially, for that 
it did not appear the Gelding was took on the Lands charged with the Heriot ; but it was inſiſted, 
that an Heriot ought not to be paid at all in this Caſe, becauſe it being reſerved on a Leaſe tis an 
Heriot-Service, and of the ſame Nature of all other Services reſerved on Leaſes, ſo that it muſt bz 


Paid whilſt the Term is in Being; but here the Term was at an End upon the Death of Margery, 


and a Heriot is no more payable afterwards than a Rent after the Expiration of the Leaſe; and of 
this Opinion were two Judges, becauſe there was no Reverſion itt the Defendant at the Time the 
Heriot became due, for the Leaſe was then determined: Two Judges were of another Opinion, that 
the Defendant had a reverſionary Intereſt in that Inſtant of Time when Margery died, and that 
mn CY | | the 
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Homine replegiando. 
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the Seiſure ſhall relate to that Time; and thereupon it was adjourned into the Exchequer-Cham- 
ber, &c. 2 Lutw. 1366. Osborne verſus Hure. | 
15. Leaſe for ninety-nine Years, if A. B. and C. ſhould ſo long live, which Leaſe was to com- 
mence after a Leaſe for Life then in Being, reddendo a certain Rent yearly, and two Days Work 
in Harveſt, and two Capons at Chriſtmas, poſt principium inde, and 3 l. in the Name of an He- 
riot, after the Death of A. B. and C. or either of them; one of them died before the Commence- 
ment of the Leaſe; and in an Action of Covenant brought for the 3 l. the Defendant demurred 
to the Declaration, ſuppoſing that the 3/7. was not due, unleſs the Death had hap pened after the 
Commencement of the Term; and fo it was adjudged, becauſe all the other Reſervations in this 
Leaſe were after the Z of the Term, and Clauſes in Companies are to expound one an- 
other. 1 Vent. 91. Lion verſus Carew, and fol. 9. S. C. 1 Lev. 294. S. C. Sid. 437. F. C. 2 
Saund. 165. S. C. ; I 15 ee | 

16. In Treſpaſs for a Cow, the Defendant pleaded, that V. R. was poſſeſſed of, &c. and 
died, and that he ſeiſed the Cow as an Heriot-Service, but did not ſet forth, that he ſeiſed it 
within the Manor; but adjudged, that a Heriot Cuſtom or Service may be ſeiſed any where; 
but one cannot diſtrain for them out of the Manor. 1 Salk. 356. Auſtin verſus Bennett. ; 
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Nformation exhibited 1 52 Defigny, a Merchant, by the Father of one Turbett, who 
was a young Boy at Merchant Taylor's School, for ſpiriting him away to Jamaica; up- 
on Not guilty pleaded, he was found guilty at the Ni. prius, at the Sittings after Tri- 
nity-Term ; and appearing in Court in Michaelmas-Term following, was fined 500 J. 

and committed till he paid it; but he having made ſome Intereſt to the King to pardon the Fine, 

the Court directed the Father to bring a Homine replegiando againſt the Priſoner, and upon an 

Elongatus returned, he was charged with it in Priſon; and now he procured a Letter from the 

Commiſſioners of the Treaſury, ſignifying the King's Intention to pardon the Fine, if the Judges 

could adviſe, that by ſuch Pardon he might be diſcharged from his Impriſonment ; but they did 

not think fit to bail him upon the Capias in Withernam, unleſs he brought 1000 J. into Court, 

and the Money to be forfeited, if he did not produce the Child within fix Months ; *tis true, the Re- 
turn of an Elongatus is not concluſive, becauſe the Party may bring an Action on the Caſe againſt 
the Sheriff for a falſe Return, if in Fact 'tis ſo; and if it be found to be falſe in ſuch Action, then 
the Party may be bailed; and tis no Objection to ſay, that the Sheriff may die before ſuch Action 
brought, or before the Iſſue tried, becauſe if he ſhould die, the King may iſſue out a Commiſſion 
to inquire of the Truth of the Return, and an Inquiſition taken thereon may be traverſed; and 
if the Iſſue upon the Traverſe is found for the Defendant in the Homine replegiando, then he may 


I, 


1 Vent. 9. 
91. S. C 
Antea 
13. S. C. 


be bailed; 'tis true, the Capias in Withernam is no Execution; but *tis as true, that unleſs the 


Defendant doth confeſs the Taking and Having the Child in his Cuſtody, he cannot be bailed. 
Raym. 474. Defigny's Caſe. 


2. Sir Tho. Grantham brought over an Indian Monſter, who had the perfect Shape of a Boy 
growing out of his Breaſt, all but the Head, and this Man he expoſed to be ſhewed for Profit: 
The Indian turned Chriſtian, and was baptiſed, and being detained from his Maſter, he brought 


an Homine replegiando againſt the Perſon who detained him; the Sheriff returned, that he had re- 


plevied the Body, but did not ſay the Body in which Sir Thumas claimed a Property, he was or- 
dered to amend his Return, and then the Court of C. B. bailed him. 3 Mod. 1 20. Sir Tho. Grant- 
ham's Cale. | 

3. In an Homine replegiando, the Sheriff returned an Elongavit; thereupon a Capias in Wither- 
nam went forth, and afterwards the Defendants having entered an Appearance with the Filazer, 
they moved for a Superjedeas to the Mithernam, and offered to plead non ceperunt, inſiſting, that 
they were not to be concluded by the Sheriff's Return; this was oppoſed, unleſs they would 
give Bail to deliver the Perſon, in Caſe the Iſſue was found againſt them: Sed per Holt Ch. Juſt. 
it they had pleaded any Property in the Party, then they ought to give Bail to deliver him; but 
they ſay, that they have not the Perſon, therefore nou ceperunt is a proper Plea, and they ſhall 
put in Bail to appear de die in diem. 4 Mod. 183. De la Baſtide verſus Reynell. | 

4. The Return of an Habeas Corpus was, that Watts was in Cuſtody upon a Capias in Wither- 
nam, that upon a Homine replegiando, the Sheriff upon Inquiſition returned, that the Jury found 
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the Party was efloined, c whereupon a Capias in Withernam iſſued againſt J/atts, returnable 
oftab. Martini which was not yet come; and the Defendant was taken upon the ſaid Capias; and 
the-Queſtion was, whether he ſhould be bailed; it was objected, that he ſhould not, becauſe the 
Return is in Nature of a Conviction, and then the Capias in Withernam is an Execution; and 
. afterwards the Defendant can never plead Von cepit, for he has no Day in Court: But adjudged, 


that a Homine replegiando doth not differ from a common Replevin, in which the Sheriff mult 


return Deliberari feci, or an, Excuſe why he doth not; and that is either, that the Cattle were 
eſloined, or that no Body came to ſhew him which they were; that where he tannot make Deli- 
verance, if he return an Elongati, the Defendant is not concluded by that Return to plead Non 
cepit, becauſe if he ſhould, then he is without Remedy; for be cannot falſify the Return, becauſe 
no Action lies againſt the Sheriff, upon the Return of Elongatus, tho tis falſe ; that the Capias in 
Withernam makes no Alteration of the Caſe, becauſe tis or ly the Conſequence of an Elongatus ; 
therefore the Defendant is no more eſtopped by the Withernam to plead Non cepit, than he was 
by the Return of the Elongatus, or to claim Property, if it bad been in a Common Replevin de 
averiis; that in ſuch a Replevin, even after the Return of an Elongati and a Capias in Withernam 
againſt the Defendant, if he plead Non cepit he ſhall have the Cattle again, and ſo he ſhall if he 
= for ſince the Taking or Property are in Queſtion, the Law accounts it reaſonable, that 
the Defendant ſhould have the Goods pendente lite; and by the ſame Reaſon, in a Homine reple- 
giando, if the Defendant pleaded Non cepit, he ſhall be bailed, for the Mithernam is no Execution, 
tis no more than a meſne Proceſs; and the Court difliked that Caſe in Raymond 474, and the Caſe 
of the Lord Grey, who coming in upon the Return of an Elpngata, was committed, and lay in 
Cuſtody above a Fortnight ; and they held, that after the Defendant is bailed upon this Capias in 
Witbernam, there may be a new H/ithernam againſt him; for the Bail muſt be in a Sum certain, 
with a Condition, that the Defendant ſhall appear de die in diem; and that | be againſt 
him, that he render his Body in Withernam, there to remain quouſque he deliver the Party, and 
permit him to go at large: Laſtly, it was held, that upon the Return of this Habeas Corpus the 
Party could not be bailed, but that he might, after the Capias in Withernam returned; that in a 
Homine replegiando after an Elongatus returned, if the Deſendant comes in gratis, and calls for a 
Declaration, and pleads Non cepit, he ſhall not be obliged to give Bail; but if he come in upon 
the Return of the Capias, he ſhall give Bail, but ſhall not be admitted to it till he call for a De- 
claration, and plead Non cepit ; and the Reaſon why he ſhall not give Bail in the firſt Caſe is, be- 
cauſe by pleading Non cepit, the Withernam is ſuſpended ; now, if the Plaintiff will not deliver a 
Declaration, and by that Means continue the Defendant in Cuſtody, becauſe he cannot be bailed 
till a Declaration delivered, and the Defendant pleads Non cepit, in ſuch Caſe the Plea may be de- 
mayded upon the Return. of the Mithernam, and may be nonſuited if he doth appear. 2 Salk. 


581. Moor verſus Watts. 
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' | | See Privikege. (A) 2. 


(A) 


ING Richard II. created Ralph Nevill Earl of Meſtmorland, to him and the Heirs 
Males of his Body, which Honour deſcended to Charles Nevill Farl of Weſtmor- 
land, who was attainted of Treaſon ; adjudged, that a Name of Dignity or Ho- 

2 nour may be entailed upon one and the Heirs Males of his Body, and that ſuch an 

Entail is within the Statute de Donis, becauſe it concerns Land; for every Earl, C&c. is created 

of ſome Place; that ſuch a Dignity may be forfeited at Common Law, (for tis an antient Office) 

that is, it may be forfeited upon an Attainder for Treaſon, and this by a Condition in Law an- 
nexed to the Dignity; for his Office is ad conſulendum Regem tempore pacis & defendendum tem- 

pore Belli, 8 he forfeits it when he takes Counſel or Arms againſt the King; and if ſuch a 

Dignity had not been forfeitable at Common Law, tis now forfeited by the Statute 26 H. 8. cap. 


13. by the Word Hereditament, for a Dignity is an Hereditament. 7 Rep. 33. Nevil''s Caſe. 

2. In a Quo Warranto for uſing Liberties within the Town and Manor of Petworth, and keep- 
ing Markets, and taking Toll there ; the Defendant juſtified under the Title of the Earl of Nor- 
thumberland, and ſhewed, that Anno 5 Marie, the Honour of Perworth was entailed on the Earl 
by Parliament, with all Markets, Cc. the Queſtion was, whether the Manor of Perworth was 
within the Honour of Petworth; and the Jury found, that Petworth was an Honour, and that the 
Manor was Parcel of the Honour, and that they had Fairs and Markets there, and uſed to take 
Toll of all People, except of the Tenants of the Earl of Arundel. 1 Bulſt. 195. The King verſus 
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3. In Levett's Caſe before- mentioned it was ſaid, a Man might have an Honour, (viz) a Ba- 

rony or an Earldom by Preſcription ; and in the Earl of Shrewsbury's Caſe. 12 Rep. 106. it was 
ſaid, that a Man might have a Dignity without Poſſeſſions; but that the Duke of Bedford, George 
Newvill, Anno 17 Ed. 4. was degraded by Act of Parliament, becauſe he had not any Inheri- 
rance or Poſſeſſions to ſupport the Name, Title and Dignity of a Duke. 

4. Judgment againſt the Counteſs of Rutland, who was taken in Execution upon a Ca. ſa. and 
thereupon an Information was exhibited againſt the Officers in the Star-Chamber, in which it was 
adjudged, that a Baron, who is Lord of Parliament, cannot be arreſted in an Action of Debt or 
Treſpaſs, for by Reaſon of his Dignity, he ſhall be intended to have ſufficient to ſatisfy every Bo- 
dy ; neither ſhall he be of any Jury, unleſs he will; but in the Principal Caſe, a Capias being 

awarded againſt the Counteſs, ſhe may be taken in Execution by the Sheriff, becauſe he ought 
not to diſpute the Authority of that Court from whence the Writ iſſued, but muſt execute ir, for 
he is bound by his Oath ſo to do; and altho' by the Writ it ſelf it appeared, that the Defendant 
was a "Counteſs, againſt whom a Capias would not lie, yet, becauſe in ſome Caſes it may lie, as 
for a Contempt, &c. therefore the Sheriff ought not to examine the judicial Acts of the Court, 
but becauſe the Officers did arreſt the Counteſs upon a feigned Action, tho' afterwards ſhe was 
charged by them with a Ca. Ja. it was adjudged Falſe Impriſonment, and they were fined. 6 Rep. 
52. Counteſs of Rutland's Caſe. | 

5. An Earl is the moſt antient Title of Honour amongſt the Peerage ; for there were no Dukes 
till 11 Ed. 3. when that King created the Black Prince Duke of Cornwall, and thoſe who were 
created Earls were uſually of the Blood Royal, and therefore were ſtiled by the King, as they are 
at this Day, Conſanguinei noſtri, and for this Reaſon they have ſeveral Privileges by the Law, (viz.) 

That they ſhall not be arreſted for a Debt or a Treſpaſs ; becauſe 'tis preſumed, that they aſſiſt 
the King with their Advice and Counſel ; but if Iſſue be taken, whether the Defendant is an Earl 


or not, it ſhall not be tried by a Jury, but by the King's Writ. 9 Rep. 43. In the Earl of Shrewsbury's 
Caſe. 7 Rep. In Nevill's Caſe. Antea 1. S. C. 
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I) 


NE Parker, being a Corporation-Man of the Company of Painter-Stainers London, 
did as a Herald-Painter, furniſh the Publick Funeral of my Lord Gerrard with 14 
Banners, Eſcutcheons, &c. and did marſhal the ſaid Funeral without the Directi- iſ | 

ons of any Herald; the Marſhalling whereof belonged to Garter King at Arms, 1 

this being the Funeral of a Nobleman ; but thoſe of the Gentry belong to Clarencieux and Nor- | 4 

#0y ; Parker was ſummoned before the Court of Honour, which was held by Commiſſion, for 1 

that the Duke of Norfolk, who was Earl-Marſhal, was Non Compos ; and for this Offence he 

was committed by the Commiſſioners to their Priſon, called the White Lyon in Southwark ; ard 
upon an Habeas Corpus, the Gaoler returned the Warrant of Commitment, which was, 7:11 far- 
ther Order; and this Return being amended, the Gaoler returned another Warrant, by which all 
the {aid Matter was recited, and that Parker was committed for the Cauſe aforeſaid; it was ob- 
jetted againſt this Return, that a Commitment till farther Order, is ill, becauſe *cis indefinite; 

for it may be for a Month, for a Year, or for Life, if the Commiſſioners will not diſcharge him ; "4 

and a Commitment for the Cauſe aforeſaid, is as bad, without ſaying, till he ſhall be delivered by 1 

dye Courſe of Law; this was as to the Form of the Return; then as to the Matter it was inſiſted, 

that if this was an Offence, yet the Commiſſioners have no Power to commit, becauſe 'tis puniſh- 
able only in the Court of Honour, which is to be held before the Conſtable or Earl Marſhal, and 

before no others, and by Conſequence not before Commiſſioners ; for the Court of Honour being . 

a Court by Preſcription, cannot be altered but by the Parliament; and ſuch "Commiſſioners are 

illegal, as appears by the Statute 3 Car. 1. and of this Opinion was Juſtice Twiſden ; but the 

other Judges held the Commiſſion to be good, and that it might be as well executed as the Office 
of a Chancellor or Lord Treaſurer, by Commiſſion ; and that this Return was good ; for a Com- 
mitment 71 farther Order, implies, till he ſhall be difcharged by Order of Lau; then the Queſtion 
was, what ſhall be a Publick Funeral; the Heralds ſaid, that if there were more than fix Eſcut- 
cheons, it was a Publick Funeral ; the Painter-Stainers affirmed, that it was not. the Number of 

Eſcutcheons, but Banners, and other Badges of Honour, according to the Quality of the Deceaſed 

that make his Funeral publick ; and that as to Painting of Eſcutcheons, it ought to be (according to 

the Heralds) by their Direction, and was never a diſtin& Trade till Queen Elizabeth's Reign; for 
before that Time they were painted by the Servants of the Heralds in a Room which they had in 
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936 Hue and Cry. 
| their Office for that very Purpoſe ; but Parker ſubmitting to the Commiſſioners, was diſcharged 
by their Warrant. . bart, Fong EE hes 
As to the Original of Arms, and how they became Hereditary, it was thus, (viz.) the Original 
[nſtirution was to diſtinguiſh Commanders in War; for the antient Deſenſive Armour being a 
Coat of Mail, with a Hood of Mail over the Head and Face, which was covered, except the 
Eyes, and a ſmall Space to breath, the Perſons could not be diſtinguiſted; therefore a certain Badge 
was painted on their Shields, which covered the leſt Side of their Body; and the Thing thus 
painted was called Arms, but not as yet appropriated to Families, till Richard 1. with many of 
his Subjects, made a Voyage to Jeruſalem, to regain it from the Turks; the Commanders in this 
Expedition having ſoveral Things painted on their Shields, thoſe who deſcended from them ac- 
counted this War ſo Honourable, that they and their Heirs have ever fince taken the ſame Thing 
to be their Arms; but becauſe this was painted on Shields, and by Conſequence could be ſeen on- 
ly on the Left Side; therefore afterwards they had a Silk Coat drawn over their Armour, on 
which their Arms were painted both on the Breaſt and Back; and afterwards a ſtiff Coat was in- 
vented, on which their Arms were painted all over; and this is the Herald's Coat to this Day; 
and this was called Coats Armour, as that painted on Shields was called Eſcutcheons from Scutum ; 
all which Military Inſtitutions being now uſeleſs, the Arms ſtill remain as a Badge of Honour to 
- diſtinguiſh Families. Sid. 35 2. The King verſus Parker. "—_ 
21. In Aſſault and Battery by the Plaintiff, who was a Dr. in Divinity, and he and his Wife 
brought this Action 4. 8 the Defendant and his Wife, for the aſſaulting the Wife of the Plain- 
tiff; the Defendant pleaded, that her Husband is a Juſtice of Peace, and an Elquire in Mas, 
and that ſhe ought to have Precedence of the Wife of the Plaintiff ; and that at ſuch a Funeral in 
P. ſhe (the Plaintiff's Wife) took Place of the Defendant's Wife, whereupon ſhe molliter manns 
impoſuit to remove her; and upon Demurrer it was inſiſted for the Defendant, that the 
Wife of an Eſquire ought to take Place of the Wiſe of a Dr. in Divinity ; but admitting that a 
Dr. of Divinity took Place of an Eſquire, yet, that being in Reſpect of bis Degree. in the Univer- 
ſity, is not communicable to his Wife, but Perſonal to him only; as the Dignity of a Biſhop is not 
communicable to his Wife, tho” he is a Baron in Parliament; but the Court would not determine 
who ſhould have Precedence, for that is properly determinable by the Court of Honour, but gave 
Judgment for the Plaintiff, becauſe the Defendant by his Demurrer, had confeſſed the Battery. 2 
Lev. 133. Aſhton verſus Jennings, + 
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(A) 
On the Statutes of Winton, (27s.) 13 Ed. 1. 27 Eliz. cap. 13. of Hue 


and Cry. 
1 And. 1. . WO were robbed of a joint Sum in the Hundred of N who joined in an Action 
158. againſt the Inhabitants of the ſaid Hundred; they pleaded, that they had pur- 


ſued the Felons thro' three Towns in that Hundred to the Town of R. and 


2715. Hundred of Mori. Cro. Eliz. 753. S. P. 
59, 191, 218. — N 


3. A Carrier's Boy being only with the Waggon, it was robbed in the Abſence of the Car- 
rler, and the Boy made Hue and Cry, and came to a Juſtice to be examined, but he refuſed to 
examine him; thereupon the Plaintiff was examined, and brought his Action on the Statute a- 

_ gainſt the Hundred; but adjudged it did not lie; for the Boy who was robbed ought to 6104 
{ban you. Nike 4s ES hs wet Hoa 
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been examined, becauſe he might know the Robber; and not the Plaintiff, whoſe Money it was that 
was taken away, and an Action framed on this Statute ; would lie againſt the Juſtice, who re- 
fuſed to examine the Boy. 1 Leon. 323. Green verſus Hundred of Bucklechurch. | 

-4+ A Man was robbed in Buckinghamſhire, and an Action was brought againſt the Hundred; 
upon Not guilty pleaded, the Jury found, that he was robbed on the Day,and in the Year, but 
not in the Pariſh ſet forth in the Declaration, but that the Pariſh where he was aſſaulted, 
and that where he was robbed, were both in the ſame Hundred ; adjudged, that *tis not 
material in what Pariſh he was robbed, ſo it was in the ſame Hundred. Goldſ. 58. Barnel!'s 
Ca e. | 

5. Ifa Man is robbed in one Hundred, and he purſue the Felons into another County, and there 
he takes one of them, tho' the Hundred where he was robbed do nothing, they ſhall not be 
charged. Goldſ. 55. Combford verſus Hundred of Offley. 

6. By the Statute 27. Eliz. cap. 13. none ſhall have an Action, except the Party robbed give 
Notice thereof to ſome of the Inhabitants of the neighbouring Village, Town or Hamlet, next 
the Place where the Robbery was done, that they purſue the Robbers. 7 Rep. 6. in Sendill's 
Caſe. | 

7. A Carrier, coming towards London out of Glouceſterſhire with Money on a Pack-horſe, was aſſault- 
ed in one Hundred, and the Felons took his Horſe and Pack, and led him into another Hundred, where 
they robbed him; adjudged, that the firſt Hundred was liable to the Action, for he ſhall be ſaid 
to be robbed where he was firſt aſſaulted, and where the Horſe was firſt taken; but if the Car- 
rier had led his Horſe himſelf into another Hundred, then that Hundred ſhould be charged, becauſe 
by his leading his Horſe, the Money was ſtill in his Poſſeſſion, and therefore it was no Robbery 
till he came into the ſecond Hundred : A Man's Purſe was picked out of his Pocket in the King's 
Bench Court, and the Thief was taken in the very Fact, but a Key being faſtened to the Purle, 
did ſtill ſtick in his Pocket; it was the Opinion of two Judges, that he was ſtill in Poſſeſſion both 
of his Purſe and Money, and ſo no Felony. Paſch. 30 Eliz. Goldſ. 86. 

8. An Action upon the Statute of Hue and Cry muſt always be brought by Writ, and never 
by Bill, becauſe tis brought againſt many Inhabitants, who cannot be ſuppoſed to be in Cuſtodia 
Mareſcalli, as a ſingle Perſon may be. Hill. 43. Eliz. Goldſ. 148. 

9. Adjudged upon the Statute of Hue and Cry, that tho? the Statute mentions Robberies dae 
in the Day before Night ; yet if a Robbery is done in the Morning before Day, or in the Even- 
ing after Day, in which Times Men uſually travel, that the Hundred is anſwerable. Hill. 34 
Eliz.. Cro. Eliz. 270. Ridgely verſus Hundred of Warrinton. 

10. . Reſolved on the Statute of Minton, that if one is robbed on a Sunday, in the Time of 
Devine, Service, and makes Hue and Cry, that the Hundred ſhall be charged; for Many Perſons 
are neceſſitated to travel on that Day, as Phylicians, &c. and *tis an Act of Juſtice to purſue the 
Felons; and Miniſterial Acts done on Sunday are good. 2 Cro. 496. Waite verſus Hundred of 
Stoke. Godb. 280.8. C. 25 b 

11. J. The Plaintiff was robbed in a Highway in diviſis hundredorum, and gave Notice to the 
Inhabitants of the Hundred near the Place where he was robbed ; adjudged, that Notice to ei- 
ther Hundred is ſufficient. 2 Cro. 675. Foſter verſus Hundred of Iſleworth. 

12. Action upon the Statute of Minton, 13 Ed. 1. and the Plaintift brought himſelf within all 
the Circumſtances required by the Statute 27 Eliz. and concluded contra — Statuti prad' ; 
after a Verdict for the Plaintiff, -it was moved in Arreſt of Judgment, that the Declaration was 
not good, becauſe he having declared on two Statutes, ought to have concluded contra formam 
Statutorum; but adjudged, that the Action is grounded only on the Statute of Winton, and that 
the other Statute is rather an Obſtruction to the Action, than otherwiſe, becauſe the Plaintiff 
might bring an Action generally againſt the Hundred, before that Statute 27 Elix. was made; 
but now he is reſtrained under certain Circumſtances to be performed by him, before he can 
charge the Hundred; and therefore contra formam Statuti mult neceſſarily refer to the Statute 
of Minton; and if he had concluded contra formam Statutorum, it had been ill. Telv. 116. An- 
drews verſus Hundred of Lewkenor. Noy 125.S. C. 2 Cro. 187. S. C. 

13. An Action was brought againſt the Inhabitants of the half Hundred of Waltham ; after a 
Verdict for the Plaintiff, it was moved, that it ought to be brought againſt a whole Hundred; 


but it was anſwered, that the half Hundred is a Hundred by it ſelf; adjudged, that it ought to 
have been brought againſt the Inhabitants in the Hundred of Maltham, called the half Hundred 


of Waltham; but it ſhall be ſo intended. 1 Brounl. 158. Conſtable verſus Hundred of Waltham. 

14. The Plaintiff declared, that be was robbed of 80 J. in Money, and of divers other Things 
particularly ſet forth in his Declaration : Upon Not guilty pleaded by the Hundred, the Jury 
found quoad captionem, &c. of the Money, that the Defendants were gui ty, and aſſeſſed Da- 
mages to 90 J. and as to the Reſt, Not guilty ; upon a Writ of Error brought, the Error aſ- 
ſigned was, that the Hundred could not be found guilty de captione of the Money ; for they 
can be no otherwiſe guilty than pro non captione of the Robbers, and not anſwering the Money ; 
but adjudged, that the Finding them guilty de captione of the Money, is as much as to find, that 
ſo much was taken from the Plaintiff, and that the Hundred had not made him any Amends ; 
another Error aſſigned was, that the Judgment was in miſericordia, when it ought to be quod 
capiantur ; becauſe their Negligence in not purſuing and taking the Felons, was in Contempt of 
the Law ; but adjudged, it was only a Malefeaſance, and that the Judgment quod ſint in mia', 
is well. 2 Cro. 350. Oldfield verſus Hundred of Wetherly, 
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15. In an Action upon the Statute of Minton, the Robbery was laid to be 9 Oftob. 13 Fac. 
and the, Teſte of the Writ was on the very ſame Day and Tear; adjudged, that there is a Difference 
where Time is to be reckoned from and upon the Dates of Writings, and from Acts done; for in the 
laſt. Caſe; the Day on which the Act was done ſhall be always reckoned : Now in the Principal 
Caſe the Action ought to be brought within a Year after the Robbery was committed, which 
Was not done, becau!2 the Robbery was done on the gth of October 13 Fac. and the Teſte of the 
Writ was on the very ſame Day and Tear ; which cannot be, becauſe there are not two ninth 
Days e October, in the ſame Year; therefore the Action being brought on the 9th of October, 
it muſt be intended a Year after the Robbery, and then it will not lie. Hob. 139. Norris 
verſus Hundred of Gawtry. as . ' odd 4 LETT. Þ 
16. In an Action on the Statute of Minton, the Plaintiff in his Declaration had not mentioned 
any Day when the very Robbery was done, but generally, that it was done in September, where- 
as in Truth it was in October; and now he moved the Court, that the Record which was taken 
out for Trial, but never put in, might be amended, for the Notice given to the Hundred, as to 
the Record, would appear to be before the Robbery was committed, and it was amended ac- 
cordingly. Trin. 15 Jac, 1 Brownl. 156. Camblin verſus Hundred of Tendring. 

17. The Caſe! was (viz.) A Man travelling on the Sabbath-Day in the Time of Divine-Service, 
was robbed ; and this being found in a Special Verdict, upon an Action brought againſt the Hun- 
dred, the Queſtion was, whether the Hundred was chargeabble ; and adjudged by three Judges a- 
gainſt the Chief Juſtice, that it was chargeable. 2 Roll. 59. Caſe of Hundred of Stoke. 

18. In an Action upon the Statute of Minton, and a Special Verdict found, the Caſe was, that 
the Hundred made Hue and Cry, and that Sir Joſeph Aſb finding one of the Robbers in the Pre- 
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ſence of Sir Philip Howard à Juſtice of Peace in Weſtminſter, he himſelf being an Inhabitant in 


Thiſtle worth, charged the Perſon with this Robbery before Sir Philip Howard, who promiſed, 
that he would appear at the next Seſſions in the Old Baily; the Plea was, that they made Hue 
and Cry, and within forty Days took Dudley, one of the Robbers, and had him in Cuſtody : 
The Replication was; that Dudley was not taken upon their freſh Purſuit modo & forma; the 
Queſtion was, thether this was ſuch a Taking as was put in Iſſue; and adjudged, that it was 
and that the Charging him in the Preſence of a Juſtice, was a Taking within the Statute ; for 
being before the Juſtice,” Which in Conſtruction of Law is under the Power of that Magiſtrate, it 
had been in vain to lay hold on him; and it ſhall be intended, that this was upon freſh Pur- 
ſuit. 1 Vent. 118, 325. Methwin verſus Hundred of Thiſtleworth. Raym. 221. S. C. 3 Lev. 4- 
S. ſt 1 f . 1 

19. . Reſolved: on the Statute of Minton, that if a Man is aſſaulted in one Hundred, and in 
Flying is purſued by the Rogues into another Hundred, and there robbed, that Hundred ſhall be 
only charged. Hutt. 125. Dean's Caſe. * | 

20. J Oath was made; Cc. before a Juſtice of Peace inhabiting within the Hundred, and with- 
in twenty Days before the Action brought, which Juſtice was then at his Chamber in the Temple 3 
and it was objected, that he had no juriſdiction out of the County where he was a juſtice; 
but reſolved; that the Examination was good. Cro. Car. 153. Helie verſus Hundred of Benhurſt. 

21. Action againſt the Hundred upon the Statute of Minton, and the Oath of the Robbery 
was made before a; Juſtice of Peace who dwelt in the County where it was done, but was then 
at London; adjudged. that the Oath and the Examination were well taken within the Meaning of 
the Stattzte 27 Elix. becauſe that is not an Act for exerciſing any Juriſdiction, but only directory, 
that an Oath and Examination ſhall be taken, which may be done as well in any Place as within 
the County; but a Jquſtice of Peace cannot exerciſe any coercive Power, but only in the proper 


County where he hath Juriſdiction. Cro. Car. 211. Helier verſus Hundred of Benburſt. 


22. The Maſter brought an Action againſt the Hundred for a Robbery upon his Servant, and 
Notice was given of it in the Hundred, five Miles from the Place where he was robbed ; and 
this was held good, becauſe the Party may be a Stranger to the County, and ſo not know the 
neareſt Place or Town. March 10. Sir John Compton's Caſes eee... Nees 

23. Action upon the Statute, &c. in which the Plaintiff declared, that he was robbed of ſuch 
a Sum, and made Hue and Cry at C. in the ſaid County near the Place where he was robbed, and 
2 of the Robbery to the Inhabitants of C. After à Verdict for the Plaintiff, a Writ of 

rror was brought, and the Error aſſigned was, becauſe the Plaintiff did not alledge, that C. was 
a Village in the Hundred where the Robbery was done; for Notice given to the Inhabitants of a 
Village out of the Hundred, is not good; but adjudged, that if Notice 14 to the Inhabitants 
of a Village near adjoining to the Place where the Robbery was committed, tis good enough; for 
the Statute. doth not require, that it ſhould be given to the Tnhabitants of the Hundred; and it 
hath been held good, where Notice hath been given to the Inhabitants of a Village out of the 
County, ſo that it was near the Place where the Robbery was done. Cro. Car. 275. Merrick 
verſus Hundred of Rapeſgate, and Cro. Car. 30. Tatter verſus Hundred of Dawrney, S. P. 

24. J. The Servant was robbed of the Maſter's Money, he may ſue the Hundred upon the 
Statute of Minton. Goldſ. 24. Tirrett's Caſe. Style 318. Croſthwaite verſus Hundred of 
Lowden It E 201 1 iS 19341611 . Hg | 

25. . If a:Carrier's Man or Son conſpire to rob him, and the Carrier himſelf is not privy to 
it, he may ſue the Hundred on the Stat. of Minton; but the Conſpiracy may be given in Evidence 
in Mitigation of Damages. Style 427. Matthew verſus Hundred of 'Godalman” 


J | 26. The 
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286. The Servant was robbed, and he made Oath of the Robbery within twenty Days before 
the Action brought, and that he did not know any of the Robbers, Cc. the Maſter brought the 
Action; and it was objected, that the Action would not lie, becauſe he was not ſworn, that he 
did not know any of the Robbers ; but adjudged, that the Action is well brought by the Maſter, 
and that the Servant's Oath is ſufficient, for it lies properly in his Knowledge who was robbed, 
whether he knew any of the Robbers, and the Maſter knows only the Fact by the Report of his 
Servant; and if he and not the Maſter ſhould bring the Action, then the Servant might releaſe 
or 7d and ſo the Maſter ſhould loſe by his Falſhood. Cro. Car. 26. Raymond verſus Hun- 
dred of Oking. | | 

27. Upon a Special Verdict, the Caſe was, Hall the Plaintiff was robbed of 403 J. in Torkſbire; 
of which he made Oath the next Day before a Juſtice of Peace of the Riding where the Robbe- 
ry was committed, and afterwards, but within twenty Days before the Action brought, he made 
a fecond Oath before the next Juſtice of the Riding; and the Jury found, that there were no 
other Juſtices in the County. of Tork, but of the Three Ridings, which are the North, Eaſt, and 
Weſt Ridings, and which are as three diſtin& Counties; the Queſtion was, whether this Oath was 
within the Statute 27 Elix. by which 'tis enacted, that it ſhall be made before a Juſtice of the 
County, and this was made before a Juſtice of a Riding; and it was inſiſted, that it was not, for 
tho' a OY ſhall be taken for a County in all beneficial Statutes, as upon the Statute of Inrol- 
ments, which provides, that the Deed ſhall be acknowledged before the Clerk of the Peace, and 
one Juſtice of the County where the Lands lie, there a Juſtice of the * Riding ſhall be ſufficient ; 


a County, then Torkſhire would be out of this Statute, becauſe there are no Juſtices there but of P 


Ridings; adjudged likewiſe, that Notice given to the Pariſh where the Robbery was done is 


lt 


* 


16 


* Hob. 
but tis not ſo in Penal Statutes as this is; but adjudged, that if a f Riding ſhould not be taken for 128. 


erkyn v: 
Perkyn. 
good + Co. Ent. 


Notice within the Statute, which appoints it to be given to the Town, Vil, or Hundred, and 349. 


that if a Man deliver Money to a Carrier to carry to ſuch a Vill, and he is robbed, and makes 
Oath thereof according to the Statute, that the Owner who hath the real Property, or the Carrier 


who hath the poſſeſſory Property may bring the Action againſt the Hundred. 2 Sid. 45. Hall 
verſus Hundred of Skarrock. 


28. Action upon the Statute of Minton againſt the Hundred of Agbridge in Yorkſhire, and in a 


Special Verdict, the Jury found Notice according to the Statutes, and that none of the Robbers 


were taken within forty Days, but that fifty Days after the Robbery was done, two of the Rob- 
bers were taken; and the Queſtion was, whether the Hundred is diſcharged, if any of the Rob- 
bers are taken before the Verdict or Judgment given; it hath been held, that the Hundred is diſ- 
charged, if any of them are taken before the Verdict, tho? after the forty Days, and ſo tis reſol- 
ved in Milborn's Caſe, but the Court doubted of it in this Caſe. Sid. 11. Baskervill verſus Hun- 
dred of Agbridge. | ep: 

29. Action pe the Hundred was diſcontinued, and a new Action brought, and adjudged ill, 
becauſe a new Oath was not taken within forty Days before the laſt Action brought. Sid. 139. 
Newman verſus Inhabitants of Stafford. 

30. Adjudged, that if Robbers drive a Waggon, or cauſe the Waggoner to drive it our of the 
Highway in the Day-time, but do not rob the Waggon till Night, that this is a Robbery in the 
Day-time, becauſe the firſt Seiſure is the Robbery. Sid. 263. Pledall verſus Hundred of Thiſtle- 
worth, Gouldſ. 86. S. P. Hutt. 125. S. P. | | 

31. Action on the Statute of Minton, in which the Plaintiff declared, that he was robbed, and 
none of the Robbers taken within forty Days, according to that Statute, &c. after a Verdict for 
the Plaintiff it was objected, that the Statute was miſrecited, for it was not the Statute of Hinton 
which gave the Hundred forty Days to take the Robbers, for that Statute gave half a Year, but 


it was the Statute * 28 Ed. 3. cap. 11. which reſtrained the Time to forty Days, as appears by the * 4 Les; 
Authorities in the Margin: But adjudged, that all thoſe Books are miſtaken, for the Statute of 12. 
Winton gave no more than f forty Days, and ſo are all the modern Precedents; and upon View Pyer370: 


pl. 
2In 


of the Parliament-Roll of the Statute of Minton, it appeared to be forty Days, and no more; and 


tis the Statute 28 Ed. 3. by which *tis confirmed, 3 Lev. 3 20. Peirſon verſus Hundred of Mieſt- 
ward. | 


32. Caſe upon the Statute of Minton, in which the Plaintiff declared in every Circumſtance 
according to the Statute, but only in the Oath, which he ſet forth thus, (viz.) that he was rob- 
bed by Por Perſons to him unknown; now, by the Statute 13 Eliz. tis required, that he ſhall 
make Oath, that he did not know the Robbers, nor any of them; and this Matter being found ſpe- 
cially, it was objected, that this Oath was inſufficient, for he might not know all but fome of 
them; there being but two Judges in Court, they were divided in Opinions 3 Lev: 328. Pye ver- 
ſus Hundred of Weſtbury. See Noy 20. Bateman's Caſe. 93 55 

33. Action againſt the Hundred, &c. at the Trial ſome poor Houſe-keepers, who lived in the 
Hundred, were produced as Witneſſes; and the Queſtion was, whether they ſhould be admitted 
as Evidence; tis true, Alms-People and Servants are good Witneſſes, but theſe are not, becauſe, 


oY are poor, yet before the Money recovered may be levied, they may be worth ſomething; 
1 Mod. 73. 


6 D 2 34: Action 


59 


ſt. 569. 
Otd. Ent. 


: : 218, 
Co. Ent. 3 50. + Raſt, Ent. 406, Co. Ent. 351. Herne 215. 2 Saund. 376. Form pi. 99. Robinſon Ent. 348: 
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CCL CST 


> * 
P 


wm >. wh. as tt. td 


940 Hue and Cry. 


| - * 
, 80 
n 7 AS or Ss. 


* 2 Cro. 
469, 675. 
i Cro, 
267. 


34. Action upon upon the Statute of Minton, the Plaintiff had a Verdict, but it was objected 
in Arreſt of Judgment, that the Declaration was ill, becauſe the Plaintiff did not alledge that the 
felonious Taking was in the * Highway; adjudged not neceſſary, for the Action lies, tho* the 
Robbery was not in the Highway. 1 Mod. 221. Savills Caſe, _ x 
- 35. In an Action upon the Statute of Hue and Cry brought by a common Carrier, in which 


he declared, that certain Malefactors, (viz.) three Men, to him unknown, 10 Octob. 22 Car. in 


the Highway, within the Hundred of E. in the Pariſh'of T. in the County of R. with Force and 
Arms a ſſaulted him, ac 29 l. in Pecuniis numeratis de denariis ipfius the Plaintiff, then and there 
found, feloniouſly did take from him; ac diverſa bona & catalla in cuſtodia ſua exiſten ad Va- 
lenciam 391. &c. adtunc & ibidem fimiliter invent de eodem the Plaintiff, did take and carry a- 
way ; and upon a Demurrer to this Declaration, it was adjudged ill as to the Goods, becauſe the 
Plaintiff did not ſer for the Particulars, and did not ſay that they were his own Goods; for if they 
were not, then they who had the Property, and not the Plaintiff who had the Poſſeſſion, would 
be entitled to the Action; and ſo is 2 Cro. 49. and Style 53, but as for the Money the Plaintiff 
had judgment, for this Action is in Nature of an Action of Treſpaſs, in which Damages are to be 
recove ed, and therefore it may be divided, and Judgment may be for what is well laid in the De- 
claration, and the Plaintiff ſhall be barred for the reſt; fo tkewiſe in Covenant, the Plaintiff ſhall 
recover for a Breach which is well affigned; and ſhall be barred for thoſe that are not, if the De- 
fendant demur generally; therefore, in the principal Caſe, the Plaintiff had Judgment for the Mo- 


" ney, and he entered Remittit damna as to the Goods; but he 1 4 for the Goods, 


might have maintained an Action for the Robbery, if he had dectared right. 2 Saund. 3 79. 
Pinkney verſus Hundred of Eaſt Hundred. See 2 Cro. 348, 350, 557- . | 

36. Trover for two Geldings, brought againſt the Under-Sherift of Bucks; upon Not guilty 
pleaded; the Caſe upon the Evidence before Hale Ch. Juft. was, there was a Judgment obrained 


| upon the Statute of Hue and Cry againſt the Inhabitants of the Hundred of Stokepoges in that 


County, and a Fieri facias awarded againſt them; Leigh, the Plaintiff, was ſeiſed of ſeveral Lands 
in the ſaid Hundred, which he kept in his own Hands, but he had no Houſe, nor ever lodged 
in the Hundred ; and for that Reaſon, ſuppoſing he was not bound to keep Watch and Ward, 
he being aſſeſſed to 107. for his Proportion towards the Robbery, refuſed to pay it; and 
thereupon the Sheriff levied the ſame by Taking the Horſes ; but it was held by the Chief Juſtice, 
that ſo long as he keeps his Lands in his Hands within the Hundred, ſo long he ſhall be charge- 
able to the Robberies, and be accounted an Inhabitant within the Hundred; and if the Stature 
ſhould be [otherwiſe expounded, it would be altogether eluded, becaufe it might happen, that in 
a ſmall Hundred all the Owners of the Lands might have Houſes and dwell in another Hundred. 
2 Saund. 423. Leigh verſus Chapman. | oh 

37. In an Action againſt the Hundred for a Robbery at a certain Place called Fair-Mile- Gate, 
in the Pariſh-of C. after a Verdict for the Plaintiff, it was moved in Arreſt of Judgment, that it 


did not appear, that the Pariſh was within the Hundred, nor that the Robbery was committed in 


the Highway, nor that it was done in the Day-time :, But. per Curiam, theſe Faults are cured by 


the Verdict. 3 Mod. 258. Young verſus Inhabitants of Totnam. 1 
38. In a Special Verdict upon the Statute of Winton, the Caſe was, that the Plaintiff was tra- 
velling in the Highway within the Hundred of Michel, and affaulted there by Robbers, who 


took Poſſeſſion of him and carried him to a Coppice near the Highway, but in the Hundred of 


Baſingſtoke, and there robbed him; adjudged, that this ſhall not be a Robbery from the Time of 
the Aſſault, ſo as to make the Hundred of Michel chargeable; 'tis true, the Aſſault is the Cauſe, 
fine qua non, but tis not the immediate and efficient Cauſe, for there was no Robbery done till 
the Plaintiff was in the Hundred of Baſingſtoke, and there the actual Taking was; now the Reaſon 
why the Hundred is liable is, becauſe they did not take Robbers within ſuch a Time, and not be- 
cauſe a Robbery was committed in the Hundred; but the Hundred of Michel had no Reaſon to - 
purſue and take the Robbers, becauſe the Robbery was not actually done within their Hun- 
dred, for there was nothing there but the Aſſault. Far. 156. Cooper verſus Hundred of Ba- 


fingſtoke. 


39. An Action was brought by the Maſter for a Robbery committed on his Servant T. P. the 
Jury found, that T. P. was a Quaker, and that he would not take the Oath required by the Sta- 
tute, That he did not know any of the Robbers ; adjudged, that the Maſter may bring an Action 
for a Robbery done on his Servant, and that the Oath of the Servant in ſuch Caſe is ſufficient; 


* Cro. E- that if he is robbed in the Preſence of his Maſter, then the Oath of the“ Maſter is ſufficient ; but 


liz. 142. 
Cro. Car. 
336. 
Style 56. 


4 Mod. 
303. 


if not in his Preſence (which was this Caſe) then the Servant muſt make Oath; therefore the Qua- 
ker refuſing to make Oath, the Hundred is not liable, for the Statute of Elix. was made in Fa- 
vour of the Hundred, to prevent Combination between the Perſons robbed and thoſe who rob. 
2' Salk. 613. Aſhcomb verſus Hundred of Spelholm. wy 

40. The Servant brought an Action upon the Statute againſt the Hundred, for a Robbery in 
Taking from him the Goods of his Maſter, and declared, that he was poſſeſſed of them ut de lo- 
nis ſuis propriis, &c. the Jury found, that the Plaintiff was a Servant, and was robbed of 20 /. 
of his Maſter's Money, and of 20 5. his own Money, Cc. adjudged, that the Action is well 
brought by the Servant, for by the Poſſeſſion he is entitled to the Money ut de bonis ſuis propriis 
againſt all Mankind but him who hath the very Right. 2 Salk. 614. Coombs verſus Hundred of 
Bradley, 
R 41. In 


> * 
2 


„ 


Hundred. . 941 


9 


41. In Debt upon the Statute of Hue and Cry, the Jury found a Special Verdict, that the Plain- 
tiff was ſet upon in the Hundred of M. and carried by the Robbers into the Hundred of Baſing- 
- ſtoke, and robbed there; and the Queſtion was, which Hundred ſhould be charged; and adjudged, 
that the Hundred of Baſingſtoke ſhould, becauſe there, and not before, the Robbery was commit- 
ted; and if it had been in two Counties, the Indictment muſt be againſt the Offenders in the 
County where the Goods were taken away, and not in that County where the Aſſault was firſt 
made: Now, upon the Statute of Hue and Cry, the Hundred is liable for not Taking of the 
Robbers ; and the Taking the Goods by the Robbers ſhall not relate to the firſt Aſſault, fo as to 
make it a Robbery ab initio, like the Caſe of a Murder, where there ſhall. be Relation to the 
Stroke, becauſe, as to Forfeitures there ſhall be Relation to the firſt Stroke, which is the efficient 
Cauſe of the Murder; but in the principal Caſe, the Aſſault was not the. neceſſary Cauſe of the 
Robbery as the Stroke is of a Murder; tis true, a Man may be aſſaulted in one Hundred and car- 
ried into an Houſe in another Hundred, and there robbed, or he may be aſſaulted in the Day-time 
in one Hundred, and carried into another Hundred, and there robbed in the Night; in thelz: 
Caſes there is no Remedy by the Statute, but tis not neceſſary, that to charge the Hundred the 
Robbery ſhould be-in the Highway.. 2 Salk. 614. Cowper verſus' Hundred of Baſing ſtoke. 

2. After a Verdict for the Plaintiff upon this Statute, it was moved in Arreſt of Judgment, 
that it appeared by the Declaration, that the Oath: was taken before a Juſtice of Peace of the 
County, and not before a Juſtice dwelling in the Hundred, according to the Statute 27 E/iz. but 
adjudged, that the Statute of Minton doth not require it, and the Statute 27 Elix. is only directo- 
ry, and that the Declaration had been good, tho" it had not fer forth any Oath taken before a Ju- 
ſtice. 2 Salk. 614. Dowley verſus Hundred of Odium.' | 
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FTER the Diviſion of England into Counties, which was in the Reign of Alfred; 


1. 
King of the Meſt- Saxons, and the Government of each County given to a Sheriff ; 
thoſe Counties were ſubdivided into Hundreds, of which, the Conſtable was the 
chief Officer; and about 4 Ed. 3. there were Petty Conſtables made, and not 
before. 


2. If a Man hath an Hundred, together with Felons Goods, Fines, Amerciaments, &c. and 
fuch caſual Hereditaments, they may be demiſed under an yearly Rent, and ſuch Leaſe is good. 
3 Rep. 33, in Butler and Baker's Caſe. 

3. All Things triable in the Hundred-Court are determinable there by the proper Judges of that 
Court, who are the Suitors, and not the Lord of the Hundred; and the King cannot alter the Ju- 
riſdiction of ſuch Court. 6 Rep. 11. Fentleman's Caſe. | 

4. The Grants of Hundreds at firſt proceeded from the King to particular Perſons; and if after- 
wards ſuch Hundreds ſhould come back to the Crown, they are not extinguiſhed, but remain as 
they were before. 9 Rep. 25. Abbot of Marcella. 

5. Adjudged, that the Hundred is not liable for a Robbery done in an Houſe, nor on the 
Highway, if in the Night- time, becauſé the Statute of Minton was made ſor the Safety of Travel- 
lers in the Day-time. Moor 620. | 


6. The Plaintiff declares, that he is Sheriff of Leiceſter, to which Office it doth belong to con- T. Jones 
ſtitute a Bailiff of the Hundred of Gartree, Time out of Mind, and ſtill doth belong, and that 194. 


every Sheriff, Qc. hath from Time to Time conſtituted a Bailiff of the ſaid Hundred, and hath, 
and of Right ought to hold a View of Frankpledge of the Hundred, and a Court of the ſaid 


County, and had divers Fees and other Profits as incident thereunto; but that the Defendant at 


T. and elſewhere in the ſaid Hundred, had executed the Office of Bailiff, Oc. for ſix Months, 
without any Right, and held Courts and received Profits, &c. upon Not guilty pleaded, the Jury 
found a Special Verdict, that the Plaintiff was made Sheriff, Oc. That Ed. 2. Anno 2. of bis 
Reign, granted this Hundred to John Saddington ; that H. 4. Anno 1. of his Reign, granted the 
ſame Hundred to Hilliam Hogwick for Life, that 11 Novemb. 15 Jac. the King granted it to 
William Ireland, Father of the now Defendant, for twenty-one Years; and that 5 Septemb. 
13 Car. 2. The King granted it to the now Defendant for thirty-one Years: They find alſo the 
Statute 2 Ed. 3. cap. 12. by which 'tis enacted, that Hundreds ſhall not be ſeparated from the 
Counties, and the Statute 14 Ed. 3. cap. 9. that all Hundreds which have been ſeparated ſhall be 
united; they find, that the Defendant did keep Courts, and received the Profits of the Hundred: 
The Queſtion was, whether the Grant of this Hundred was good; it was argued, that it was not; 
that before King A/fred's Reign, which was Anno 872, the Counties remained entire, but were 
then divided into Hundreds; that the Counties were then governed by Earls, who were conſan- 
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* Becauſe afterwards, Paſch. 34 Car. 2. * was given for the * Plaintiff. Raym, 360. Cole verſus 


all Hun- 
dreds, 
evbich 
Were not 


were ſevered from the Counties were rejoined to the ſame, an 


Ireland. See 1 Rod. Rep. 118. The Vill of Derby verſus Foxley. See Dyer 175, and 4 Rep. 33- 
Mitton's Caſe, and Scroggs's Caſe, and Dyer 241-2. * | 3 


* 


before that Time granted by the Crown in Fee, were by theſe Statutes joined to the Office of the Sheriff, and nct only thoſe 
Hundreds which were granted by Ed. 3. Win, | | q 2711 ho 


7. King Ed. 3: Anno 17 of his Reign, granted to the Abbot, Ec. of Cirenceſter, ſeven Hun- 
dreds in the County of Gloceſter, which, upon the Diſſolution of Monaſteries came to the Crown, 
and were afterwards granted to one Kingſton, under whom the Plaintift claimed, who brought 
an Action on the Caſe againſt the Under-Sherift of Gloceſter, ſetting forth his Title as aforeſaid, 
and that he had the Return and Execution of Writs, and that the Defendant -knowing thereof, 
did execute ſeveral Writs there, &c. ad damnum, Cc. all this Matter being found ſpecially, two 
Judges were of Opinion, that this Grant was void, becauſe by the Statute 2 Ed. 3. cap. 12. it 
was ordained, that from thenceforth Hundreds ſhould not be given or ſeparated from the Coun- 
ties; and by the Statute 14 Ed. 3. cap. 9. it was ordained, that all Hundreds which were ſeparated 
from the Counties ſhould be rejoined to the Counties; but the Lord Chief Baron Hale was of Opi- 
nion, that the Grant was good; he held, that formerly the Hundreds were Parcel of the Crown, 
and that by the Grant of an Hundred, not only the Leet did paſs, but an implied Power of ma- 
king a Bailiff, which Bailiff was an immediate Officer to the King for the Execution of Proceſs ; 
that in antient Time all the Counties of England were aſſeſſed to a certain Farm, and all the 
Hundreds were rated to this Farm in the Sheriff's Hands, which he was every Year to account 
for in the Exchequer ; afterwards there were a Sort of Men called Approvers, ſent into every 
County on Purpoſe to encreaſe the Farms of Hundreds; and the King's of England having granted 
to ſeveral Perſons, Parcel of thoſe Hundreds at the old Farms, yet the Sheriffs were charged with 
the Encreaſe ; therefore the Hundreds thus let to Farm by the King, either for Life, or otherwiſe, 
were again united to the Counties, and that the Sheriffs and their Heirs ſhould have an Allowance 
for what was paſt, and that from thenceforth the Hundred ſhould not be ſevered from the Coun- 
ties, (i. e.) thoſe Hundreds which were formerly in the Sheriff's Hands, and rated at a certain Farm; 
afterwards the Sheriffs themſelves let out thoſe Hundreds to a higher Farm than they did pay to 
the King, and their Leſſecs or Farmers let the ſame at higher and greater Sums to others; ſo 
that by enhanſing thoſe Farms, and putting in. a great Number of Bailiffs, the People were op- 
preſled ; therefore, by the Statute 14 Ed. 3. cap. 9. this was onus and all Hundreds which 

that the Sherifts ſhould hold the 
ſame in their own Hands, and put in ſuch Bailiffs for whom they ſhould be anſwerable; now nei- 
ther of theſe Statutes extend to a Grant of the King of an Hundred in Fee, with retorna. Brevium ; 
tis true, by ſuch Grant the Hundred was divided from the County, but then the Sheriff was at no 
Inconvenience, for the Grantee was liable to Eſcapes, and to every Thing done and ſuffered by 
him; fo that theſe Statutes extend only to thoſe Hundreds which were in the Sheriff*s Farm. 
1 Vent. 399. Sir Rob. Atkyns verſus Clare. | 

8. Ouo Warranto againſt the Defendant, to ſhew Cauſe why he executed the Office of Bailiff 
of the Hundred of Barnſtaple, &c. The Defendant pleaded, that the Hundred, the Office of Bai- 
lif, and the Hundred- Court were antient ; that the Return of Writs was an antient Liberty and 
Franchiſe, that Car. 1. was ſeiſed of the ſaid Franchiſe j#e Coronæ, and granted the ſame to one 
North, Habendum the Hundred to him and his Heirs, and ſo derives a Title to himſelf, and fo ju- 
ſtified to have Rerorna Brevium ; and upon a Demurrer to this it was adjudged ill, becauſe he ſets 
forth that the King was ſeiſed in Fee, Cc. and that he granted the Frauchiſe, Habendum the Hun- 
dred, whereas nothing can paſs in the Habendum, but what is mentioned in the Premiſſes, and 
there nothing was mentioned but the Franchiſe : Beſides, the Defendant cannot have any Title, 
either by Grant or Preſcription ; he cannot have it by Grant from the Crown, becauſe the Hun- 
dred cannot be ſeparated from the County; tis true, it hath been derivative from it in former 
Times, when the Sheriffs let the Hundreds to Farm, and thoſe Farmers put in Bailiffs errant, to 


* 14E4d.3. the great Oppreſſion of the People, which was the Occafion of Making the Statute of * Ed. 3. by 


cap. 9. 


which the Hundreds were united again to the Counties, and therefore cannot now be ſeparated 
by the King's Grant, except ſuch as were granted in Fee by that Bug. or his Anceſtors; which 
being uſually to Abbots, whoſe Poſſeſſions coming to the Crown by the Diſſolution of their Abbeys, 
thoſe Hundreds are now merged in the Crown, neither can the Defendant have any Title by Pre- 
ſcription ; *tis true, be ſets forth, that the Office of Bailiff is an antient Office, but that is not 2 
Preſcription, but a bare Averment of its Antiquity ; but if the Preſcription had been Right in 
Form, it had been wrong as to the Matter, becauſe a Man cannot preſcribe by a Que Eſtate to 
have Retorna Brevium, becauſe theſe are Matters of Record. 3 Mod. 199. The King verſus 
King ſmill. | | 


. Fdentitate 


Identitate Nominis. 


(A) 


17 c HIS is a Writ which is very ſeldom brought; but it lieth where a Man is ſued in 
any Perſonal Action, and another is taken who is of the ſame Name; in ſuch Caſe 
he may have this Writ directed to the Sheriff, which is in Nature of a Commiſ- 
ſion for him to enquire, whether the Perſpn arreſted is the ſame Perſon againſt whom 
the Action was brought, and if not, then to diſcharge him; but if the Sirnames of both are 
not the ſame, then the Writ will not lie. Mich. 25 H. 8. Dyer 5. f 

2. Judgment againſt one Ralph Stubbs, and upon a Capias utlagatum againſt him, one Ralph 
Stubbs the Dunger was taken in Execution, and he brought a Writ De identitate nominis, and 4 
Superſedeas thereon to the Sheriff to ſtay Execution; but adjudged, that the Superſedeas ought to 
be ſet aſide, becauſe Ralph Stubbs the Younger might have an Action of Falſe Impriſonment, be- 
cauſe the Defendant againſt whom the Judgment was obtained, was named Ralph Stubbs, 
without any Addition; and therefore he ſhall never be accounted the Younger, but always the 
Elder of the two; but he was ordered to appear to a Scire facias, and plead, and go to Trial, 
whether he was the Perſon or not. Hob. 330. Wilſon verſus Stubbs, Hutt. 45. S. C. 2 Cro. 622. 
Stubbs verſus Cook. 


— * a * — 


Ideotgs. See Lunatick. 


Jeokails. 


In what Caſes the Statutes 32 H. 8. | In what Caſes the Statutes will not 
18 Elis. and 21 Fac. help. (A) help. (B) 
| | Where cured by a Verdict. (C) 


* 4 dt hl 8 * th. * D - 4 » WO" "8 


(A). 


Jn what Caſes the Statutes 32 H. 8. cap. 30. and 18 Eliz. cap. 14. 21 Jac. 
5 FIR of Jeofails, help, | 


1. : 


S. C. | | 


2. The Venire facias varied from the Roll; for that was Peter Percie and the Verted. 


Venire facias was John Percie, and the Poſtea was according to the Roll, which was his true 
Name; adjudged, that this was as if there had been no Venire facias at all; and in ſuch Caſe 
"tis helped by the Statute of Feofails; for if there is neither a Venire facias, or Habeas 
Corpora, yet if the Sheriff return a Jury, tis helped by the Statutes. Godb. 1 94. Herenden verſus 


Taylor. 5 Rep. Biſhop's Caſe. S. P. Goldſ. 126. Downall verſus Catesby. S. P. Gold. 188. Bowyer 


verſus Jenkins, S. P. Ve. fa. (A) g. S. C. 

3. Treſpaſs, &c. the Defendant juſtified under a Cuſtom of a Manor; the Plaintiff replied de 
injuria ſua propria abſque tali cauſa, upon which they were at Iſſue, and he had a Verdict; 
now, tho* he ſhould not have traverſed the Cauſe generally, but the Cuſtom of the Manor, yet 
becauſe it was only Form, and becauſe abſque tali cauſa contained the Cuſtom, and more, it was 


nere 2 the Stcatutes of Jeofails. Hob. 76. Banks verſus Parker. Poſtea Traverſe. (D) 
10. S. C. 


Writ which is not good in Form, but ſufficient in Matter, is helped by the Statute 4 Leon. 
18 Elix. fo adjudged in Godb. 126. Downall verſus Catesly. Formedon. (A) 4. 113.other- 


4. In 
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| 4. In Treſpaſs, &c. and a Verdict for the Plaintiff, it was moved, that upon the Return of 
* » Roll. the Venire facias there wanted theſe Words, * quilibet Jurator per Plegios ; ſo that the Writ 
Rep. $7. was as if it had never been returned ; but adjudged, this was not as- a Blank Return, or where 
See Poſt. the Name of the Sheriff is omitted, but *tis an juſufficient Return, for the Omiſſion of the 
E. on. Pledges is but Matter of Form, and not like Huſhe's Caſe. where the Pledges were omitted up- 
17. on the Original; therefore tis helped by the Statutes of Jeofaili, 2 Cro. 534. More verſus Black- 
* x Roll. well. * 2 Cro. 414. Huſſie verſus Moor. 3 Bulſt. 171. S. C. Cro. Car. 64. S. C. 

Rep. 445- F. In Treſpaſs for taking and carrying away 1:0 Loads of Turf, Cc. the Defendant pleaded, 
that the locus in quo, Cc. (when in Truth there was no Place alledged in the Declaration) was 
two Acres called B. in L. and ſo juſtified as his Freehold ; the Flaintiff replied, that the locus in 
uo, Ofc. was a Piece containing twenty Acres in L. alia quam the ſaid two Acres, Oc. the De- 
e rejoined, that quoad aliquam tranſgreſſionem in præditt' 20 Acris, Not guilty ; upon this 
they were at Iſſue, and a Verdict for the'Plaintift; it was moved in Arreſt of Judgment, that this 
was no Iſſue, becauſe there were neither the two Acres, or the twenty Acres, or any Place cer- 
tain in the Declaration; but adjudged, that tho' it was not in the Declaration, yet it was no 
Departure, becauſe both Farties agreed, that the Fact was done at L. therefore tis a Verdict help'd 

by the Statutes of Jeofails. Hob. 176. Plant verſus Thorley. 1 Brownl. 200. S. C. 

6. Upon the Venire facias there were but twenty-three Jurors returned, when there ought to 
be twenty-four, and the Trial was by ten of the Principal Panel, and by two of the Tales; it 
was infiſted, that if the Trial had been by twelve of the Principal Panel, without any of the 
Tales, then it might be good, tho* there was but twenty-three returned, but otherwiſe it was a 
Miſtrial ; this was adjudged to be only a Miſreturn of the Sheriff, and fo aided by the Statutes 18 
Eliz. and 21 =_ Cro. Car. 162. Sankill verſus Stocker. 

7. In Treſpals the Defendant juſtified, for that it was the Freehold of B. G. and that he en- 
tered by his Command; the Plaintiff replied, and ſet forth, that the locus in quo, &c. was Copy- 
hold, and that R. V. was ſeiſed in Fee by Copy, and that the Land deſcended to his Daughters, 
who were admitted, and leaſed to the Plaintiff ; the Ifſue was joined upon a collateral Matter, 
and there was a Verdict for the Plaintiff; and tho' it was adjudged, that the Plaintiff had not 
made out a good Title to R. V. becauſe he did not ſhew, that the Copyhold was granted to him, 
as he ought to do; yet this being but Matter of Form, was helped by the Statute of Feofails. 
Cro. Car. 137. Sheppard's Caſe. 

8. Aſſault and Battery in Surrey, the Defendant juſtified in Middleſex ; the Plaintiff replied 
that the Defendant aſſaulted and beat him in Southwark, which is in Surrey, de injuria ſua pro- 
pria abſque tali cauſa, and thereupon they were at Iſſue, which was tried by a Jury in Middle- 
ſex, and the Plaintiff had a Verdi& and Judgment ; and upon a Writ of Error brought, it was 
objected, that the Trial was not good, becauſe the Venire facias was from Middleſex, when it 
ought to be both from Middleſex and Surrey, becauſe here were two Iſſues to be tried; but ad- 
judged, that by Pleading, the Parties had made it but one Iſſue, and ſo the Trial was good, and 
within the Statute of Jeofails. Styles 206. Hill verſus Blunden. 

Cro. Car. 9. After a Verdict, it was moved in Arreſt of Judgment, that there was no Bill upon the 

282. File. Et per Curiam, this is helped by the Statute 18 Elix. for a Bill on the File is in Nature of 
an Original, and the Want of that is helped by this Statute, and in the Manner the Want of a Bill 
is helped. W. Jones 300 Griggs verſus Parker. ST. 

10. The Plaintift entered a Plaint in Replevin in the Lord's Court, which being removed into 
B. R. by on Accedas ad Curigm, the Parties were at Iſſue, and the Plaintiff had a Verdict; it 
was objected in Arreſt of Judgment, that no Pledges were found, and that by the Statute Meſtm. 
2. Pledges de retorn habend ought to be found, and therefore being omitted, *ris Error. Sed per 
Cu iam, there are two Sorts of Pledges, one pro retorn' habend”, the other ad proſequend* at Com- 
mon lan and if theſe are omitted, tis Error, if Judgment is given; but the other Pledges may 

Antea pl. be found by the Sheriff, or in Court, at any Time before Judgment, but not aſter; theſe lalt 
4. are given by the Statute Which gives an Action againſt the Sheriff for omitting them, but doth not 
make the Proceedings erroneous. V. Jones 439. Groſſe verſus Boſcoe. 


11. In Debt for Rent, after a Verdict and. Judgment for the Plaintiff in C. B. and a Writ of 
Error brought in B. R. and Diminution alledged, it appeared, that the Iſſue was joined between 
the Parties in Eaſter-Term 21 Car. and that the Venire facias certified in "nag prad, &c. was 
Teſte in Eaſter-Term a Year before; and it being inſiſted, that this was Error, it was adjudged, 
that it was helped by the Statute 8 Elix. cap. 14. as if there had been no ſuch Writ, becauſe it 
was impoſſible that this ſhould be the Writ in that Action. Allen 20. Brown verſus Evering. 

12. Caſe upon a Promiſe, and a Verdict for the Plaintiff in the Palace-Court, and upon a Writ 
of Error brought, the Error aſſigned was, that the Habeas Corpus Juratorum was not returned, 
but only a Panel of the Names annexed te the Writ ; but adjudged, that this is aided by the 
Statute 21 Jac. Allen 64. Morefield verſus Webb. ; 
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Jn what Caſes the S:atutes will not help. 


1. IN Replevin the Parties were at Iſſue upon a Preſcription in R. appendant to Land in B. and the 
| Venire facias was from R. on'y;.the Plaintiff, had a Verdict, but could never get Judg- 
ment, becauſe it was a Miſtrial; for where a Matter ariſeth in two Places, as here, the YVijne 
muſt come fiom both, and this is not helped by any Statute of Jeofails. Goldf. 38. Knight's 
Caſe: (1 1 unt i W LAG Rows? | Hieiinns 895 | 
2 The Statute 21 Jac. extends to the Chriſtian Names only of Jurors, where their Additions 
are miſtaken, and as to that Matter, if the Sirname is right in the Venire facias, which is the 
firſt Proceſs, and miſtaken in the - Diſtringas and Poſtea, this is a Diſcontinuance which is aided 
by the Statute; as if in the Venire facias tis Robert Moor, and in the Diſtringas tis Robert 
Mawre, and it appeareth apun Proof, that Robert Moor is his right Name; but if the Miſtake 
of the Sirname is in the fitſt Proceſs, then *tis not aided by the Statute, tho“ *ris Right in the 
other. 5 Rep. 42. Counteſs ef Rutlana's Cale. Thidem Codwell verſus Parker. Cro. Car. 147. 
owns verſus Winterflood, S. P. 2, 9 4 

3. In Waſte againſt the Wife, the Writ was general, that ſhe held ex dimiſſione of her Huſ- 
band, and the Declaration was Special, (viz.) that the Husband made a Feoffment to ſeveral, in 
order to make them Tenants to the Præcipe, that a Common Recovery might be had againſt 
them, wherein they ſhould vouch the Husband, who: ſhould vouch the Common Vouchee, and 
this was to be to the Uſe of the Husband and Wife for Life, Remainder over; after Null Waſte 
pleaded, the Plaintiff had a Verdict, and it was moved in Arreſt of Judgment, that this Writ did 
not warrant the Declaration; and ſo it was adjudged, and that it was not helped by the Statute 
18 Eliz. for tho' that helps where there is zo Writ, yet where the Writ is good, as in this Caſe, 
if it doth not warrant the Declaration, it will not help. Cro. Eliz. 722. Greenfield verſus Dennis. 
4. In Treſpaſs, the Words /i & armis were left out; adjudged, this was an Eſſential Part 
of the Declaration, which entitles the King to a Fine, and that ſuch an Omiſſion is not helped by 
any Statute, nor by a Verdict. 2 Cvo. 526. Millis verſus Needler. 13 Fac. WWelſted verſus Tay- 
lor, S. P. Ibidem. | 

5. An Attorney of B. R. was ſued by Bill, and the Plaintiff had a Verdict; the Attorney 
moved in Arreſt of Judgment, for that the Bill was not filed ; adjudged, that this was-not helped 
by any Statute. Weeks verſus Wright. 1 Brounl. 81. Hob. 130. Wilſon's Caſe. contra. 

6. Debt againſt the Defendant as Heir, who pleaded Reins per Deſcent, except twenty Acres in 
R. the Plaintiff replied, that he had more Lands by Deſcent in the County of B. upon which 
they were at Iſſue, and the Jury found, that he had no Lands in B. ſo that the Plaintiff had Judg- 
ment for the twenty Acres, which the Defendant had confeſſed; and upon a Writ of Error 
brought, the Error aſſigned was, that there were no Continuances from Eaſter to Michaelmas- 
Term; adjudged, this was Error, and not helped by the Statute 18 Eliz. cap. 14. tho' it was 
after a Verdict, becauſe that Statute muſt be intended where the Judgment is had upon a Verdict, 
which was not done in this Caſe, but upon the Defendant's Confeſſion, that he had twenty Acres, 
which were Aſſets by Deſcent, to which the Verdict had no Manner of Relation, for that was 
only, ore had none in B. 1 Brownl. 106. Mollineux verſus Mollineux. Nu. 169. S. C. 2 
Cro. 236. S. C. | 
7. The Plaintiff, who was a Biſhop, declared upon a Leaſe made by himſelf, and the Original 
was, of a Leaſe made in the Time of his Predeceſſor; adjudged, that this is a material Error, 
and tho' it was after a Verdict, it was not helped by it, or by the Statute 18 Eliz, and there- 
fore the Judgment was reverſed. 3 Bu!lſt. 224. Dung verſus Biſhop of Rocheſter. mw 

8. In Treſpaſs, the Original was Teſte 3 January 6 Fac. and in the Declaration the Plaintiff 
alledged the Treſpaſs to be done 20 238 the ſame Year, which is ſeventeen Days after the 
Teſt: of the Original ; for which Reaſon it was adjudged ill, and not amendable by the Statutes 
of Feofails. Mich 7 Fac. 2 Brownl, 273, | 

9. The Judgment was reverſed, becauſe there were no Pledges entered for the Plaintiff, ad pro- 
ſequend, this being in the Cale of a Penal Law, which is not within the Remedy of the Statute of 
Feofails. Trin. 7 Fac. Hob. 101. Moor verſus Huſſey. 

10. In the Venire facias there were 23 Jurors returned, and no more; in the Habeas Corpora, W. Jones 
which is in the Nature of a Re-ſummons, there were 24, (viz.) the 23 which were returned on 203. 
the Venire facias, and one B. G. who was not returned ; twelve of them were ſworn, whereof the e 
ſaid B. G. was one, and the Iſſue was tried by them; and this being aſſigned for Error, the Court A* 
adjudged it was ſo, and not aided by any of the Statutes, becauſe a Perſon reſummoned is not a 
Juror, for he was never returned by the Sheriff, and therefore ſworn without any Warrant. Cro, 

Car. 202. Fynes verſus Norton. © a OR come yo | 

11. In an Action for Slander, the Plaintiff had a Verdict, and upon Error brought, the Error aſ- 
ſigned was, that the Defendant in the Action was an Inſant and appeared by his Attorney, when 
it ought to be per Guardianum ; the Defendant in the Writthf Error xeplied, that he was of full 
Age at the Time of his Appearance, upon this they were at Iſſue, and a Venire facias was award- 
ed of H. where the Words were alledged to be 8 ; and it was found, that the Plaintiff in 
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Error was of full Age; adjudged, that here being tio Place at all in the Pleadings from whence 
the Venire facias could be awarded, this was a Miſtrial, and not helped by the Statute 21 Fac. 
for that helps where the Venire is of one Place, when it ought to be of another ; but here is no 
Place at all. Latch. 193. Tailor verſus Totwin, 


n * 
There cured by a Uerdic, 


1. IN Aſumpfit, &c. the Plaintiff had a Verdict; it was moved in Arreſt of Judgment, that he 
- had not alledged any Place where the Promiſe was made; but adjudged, that this was 
helped by the Verdict. Goldſ. 48. Trin. 29 Elix. | k 

- 2. If Iſſue is taken upon a Traverſe, and tried, tho the Traverſe was ill, yet tis aided by the 

Statute. Cro. Elix. 456. Bingham verſus Smithweak. ' #46 ; 

3. So where a Preſcription was laid in all the Occupiers of ſuch a Cloſe, for that they Time 
out of Mind have repaired ; this is too general, and therefore ill; for Tenants at Will, or at Suf- 
ferance, Diſſeiſors, &c. are Occupiers ; yet, becauſe Iſſue was taken upon the Preſcription, and a 
Verdict had found it, adjudged, that it was helped by the Statute, Cro. Eliz. 445. Auſtye verſus 


» 1 


. 


Fawkener. 40 

4. Aſumpfit, &c. the Defendant pleaded Not guilty, which is an improper Iſſue to this Action, 
yet the Plaintiff having a Verdict, it was held, that it was only an ſue misjoined, which is aided 
by the Statute, being after a Verdict. Cro. Eliz. 470. Corbin verſus Brown. 

5. Venire facias Duodecim, &c. but in the later Part of the Writ it {ſhould have been & Ha- 
beas ibi nomina Juratorum, &c. which Words were omitted ; but adjudged, that the laſt Words 
were ſupplied in the firſt, and this being after a Verdict, was helped by the Statutes. 2 Brownl. 
167. Bird verſus Stubbings. | | 

6. Debt upon Bond, conditioned to pay 100 J. on the 31/t of September, which is impoſſible, be- 
cauſe September hath but 30 Days and no more; the Defendant pleaded out ad diem, upon 
which they were at Iſſue, and the Plaintiff had a Verdict; adjudged, that this being a Fault only 
in Fa Iſſue, tis helped by the Statute 18 Eliz. after a Verdict. Latch, 152. Gibbon verſus Pur- 
chaſe. 


Illiterature. 


(A) 
here it will make an Act void, where not, See Requeſt (A) 16. 


1. N Treſpaſs, Cc. the Defendant pleaded a Releaſe, cc. the Plaintiff replied, that he was 
L illiterate, that the Releaſe was read to him, and it was only to bar him from the Arrearages 
of an Annuity, and not of the Annuity it ſelf, and ſo Non eſt factum, the Jury found a 
Special Verdict, that there was an Agreement between the Parties, that the Releaſe ſhould 
diſcharge only the Arrears of the Annuity, and that one who ſtood by whilſt it was reading, ſaid to 
the Plaintiff, you will better underſtand it by telling than by reading ; then he took the Writing out 
of the Hand of him who was reading it, and told the Plaintiff it ;s but a Releaſe of the Arrears of 
the Annuity, who replied, If it be ſo, I am contented, and thereupon he ſealed it; adjudged Non 
eft factum of the Plaintiff. Moor 148. Thorogood verſus Turner. | 
2. Debt upon Bond conditioned, that whereas the Obligor had ſold certain Lands to the Obli- 
gee, that if he (the Defendant) and his Son ſhould make ſuch an Aſſurance as the Plaintiff ſhould 
require, that then the Bond ſhould be void ; the Defendant pleaded, that the Plaintiff brought to 
him a certain Deed of Releaſe, and required him to execute, which he did, and that the Plaintiff 
ſhewed the ſaid Deed to his 3 Defendant's) Son, and required him to do the like, but he being 
illiterate, deſired the Plaintiff to leave the Writing with him, that he might be adviſed whether 
the Contents were only concerning the Lands which his Father ' had fold; and if fo, then he 
would ſeal and deliver it; but the Plaintiff refuſed to leave the Deed with the Son; and upon a 
Demurrer this was adjudged an ill Plea; for tho” this might have been an Excuſe to the Obligor 
himſelf, yet be ſhall not plead it as an Excuſe to one who was no Party to the Bond. Moor. 182. 
3. In Andrew's Caſe it was held, that if there is a certain Time limited for the Obligor to ſeal 
a Writing, there Illiterature ſhall be no Excule, becauſe he might provide a skilful Man to inſtruct 
him in the very laſt Inſtant; but where he is bound to ſeal it upon Requeſt, there he ſnall have a 
convenient Time to be inſtructed. Poſtea Requeſt. 16. Andrews verſus Eden, and Moor 183. S. P 
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Imparlance. Implication by Deviſe. 


Imparlante. 


(A) 
Ok a Dies datus and Jmparlance. See Plea. (N) per totum: 
1. EBT againſt the Defendant Fohn Thynne, & modo adhunc diem in Cro. Sancti 
Martini venerunt tam prafat” Tho. Stakeley (the Plaintiff) quam præd Johannes 
Thyun, per Attornatos ſuos, & ſuper hoc dies datus eſt partibus præd uſq; in oftab. 
Hillar. in ſtatu quo nunc ſalvis partibus, Cc. and afterwards in oftab. Hillarii, 
the Defendant did not appear, yet the Plaintift ſhall not have r by Default, becauſe the 
Dies: datus is not ſo ſtrong againſt him as an Imparlance; therefore the Plaintiff muſt take out Pro- 
ceſs againſt him for not * reg, that Time. Moor 79. Stakely verſus Thynn. 
2: After an Imparlance, the endant pleaded, that the Plaintiff was outlawed : Et per Cu- 
riam, tis no good Plea. 2 Roll. Rep. 59. Baron verſus Hayne. 
3. In an Action of Debt upon a Bill, the Defendant, after an Imparlance, pleaded in Abate- 
ment, Payment of Part of the Money after the laſt Continuance; the Plaintift replied, that the 
Defendant did not pay it, Cc. the Defendant did not join Iſſue, but demurred to the Replication; 
adjudged, that this Plea was not peremptory, tho' pleaded after an Imparlance and an Iſſue ten- 
dered, it being upon a Demurrer ; for tho! after an Imparlance the Defendant cannot plead in A- 
batement, yet if he doth, and the Plaintiff tender an Iſſue, and the Defendant demurs, and the 
Plaintift joins in Demurrer, ſuch Plea is not peremptory, becauſe the Plaintiff ought not to have 
joined in Demurrer, but to have moved the Court, that the Defendant might have been com- 
pelled to plead in chief. Alen 65. Beaton verſus Forreſt. * | 
4. Sci. fa. by an Adminiſtrator Teſte 12 Feb. the Defendant imparled generally, and afterwards 
craved Oyer of the Letters of Adminiſtration, which were dated 26 March following, and then 
he pleaded this Matter in Abatement ; and upon a Demurrer to this Plea, becauſe the Defendant 
cannot plead in Abatement after a general Imparlance, which is very true; but here it appears 
by the Record it ſelf, that the Plaintiff had brought his Action before he had any Cauſe; and in 
ſuch Caſe the Court ex officio will abate the Writ. 2 Lev. 197. Harker verſus Moreland. 
5. The Queſtion was, whether ſemper paratus was a good Plea after an Imparlance : Et per 
Curiam, it is not, becauſe tis inconſiſtent with the Imparlance, for that is no more than to ay, 
I will take Time to conſider and reſolve what to do, which is contrary to be always ready. 
2 Mod. 62. Anonymus. 
6. The Defendant being bound by Recognizance to appear and anſwer an Information, did Mod. Ca- 
appear at the Day, and prayed an Imparlance; which not being oppoſed by the Attorney Gene- es 243. 
ral, the Queſtion was, for how long this Imparlance ſhould be; it was formerly from Day to Day, 
but now from one Term to another on the Crown-fide; and ruled, that the Defendant ſhould have 
the ſame Time that the * Proceſs would have taken up, if he had ſtood out till the Attachment f If F.44 
or Capias; for when he comes in upon that, he muſt plead Inſtanter; the like if he come in up- 4 ts 
on the. firſt Proceſs. 1 Salk. 367. The Queen verſus Rawlins. tinu'd, be 
might have been brought in the ſame Term upon an Attachment, and then be muſt plead Inſtanter. 


— — 


Implication by Devile. 
(A) 


Peſſible or conſtrutt ive Implication is as aforeſaid, where it may be reaſonably intend- Moor 
ed, that the Teſtator meant as well the one as the other, and in ſuch Caſe, his 123. 8. C. 
Intention ſhall never be conſtrued in Prejudice to the Heir at Law; as for In- * 6. S. C. 

| ſtance, the Husband deviſed Part of his Lands to his Wife for Life, and that it and ** 

all the reſt of his Lands ſhould remain to his youngeſt Son, and the Heirs of his Body, after the 130. S. C. 

Death of the Wife ; now here was no expreſs Deviſe of the Reſt of the Lands to the Wife, and Gouldils 

ſhe ſhall not have them for her Life by Implication, becauſe the eldeſt Son, who was the Heir at 16. . C. 


Law, being not excluded, it may reaſonably be intended, that he, as well as the Wife, ſhall 
6E2 | have 
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plication by Deviſ. 
have them during the Life of the Wife, and till the Deviſe to the youngeſt Son ſhall take Effect; 
for *tis plain he was not to have them till after the Death of the Wife, therefore they ſhall de- 
ſcend to the Heir in the mean Time, and eſpecially in this Caſe, becauſe there was an expreſs 

De viſe of the other Part of the Lands to the Wiſe for Life, which ſhews, that no more was in- 
tended for her, and ſo *tis reported by \Serjeant Moor; but Juſtice Croke, who reports the ſame 
Caſe, tells us, that it was adjudged the Wife ſhould have the Whole. Cro. Eliz. 15. Higham's 
Caſe. » | | 

2. The Teſtator having two Sons, deviſed Part of his Lands to his eldeſt Son in Tail, and the 
other Part of his Lands to his youngeſt Son in Tail; and if any of his Sons died without Iſſue, 
then the Whole ſhould remain to T. P. and his Heirs ; afterwards the youngeſt Son died without 
Iſſue; adjudged, that thoſe Brothers had croſs Remainders in Tail by Implication, and that the 
Survivor ſhall have all the Lands. 4 Leon. 14. 

3. So where the Teſtator was ſeiſed in Fee of a Manor, and deviſed all the Demeſnes thereof 
to his Wife for Life, and likewiſe the Services to her for fifteen Tears; and by the fame Will de- 
viſed AU the Manor to T. P. after the Death of his Wife 5 now, by this laſt Clauſe ſhe had not an 
Eſtate for Life by Implication i all the Manor, but only in that which was expreſly deviſed to her 
for Life, which were the Demeſnes, and the Services only for fifteen Years, fo that after the Expi- 
ration of that Term, the Heir at Law ſhall have the Services, tho the Wife be then living; for 
that Clauſe, (viz.) All the Manor of T. P. after the Death of the Wife, doth not imply, * ſhe 
ſhall have an Eſtate for Life in al the Manor, becauſe the Services, which are Part of the Manor, 
were expreſly deviſed to her for fifteen Years, which ſhews; that the Teſtator intended ſhe ſhould 
have them no longer; therefore tis as poſſible; he intended the Heir at Law ſhould have them 
till A the Manor came to J. P. the Deviſee, as that the Wife ſhduld have them for her Life. 
Moor 7. 1s | | | 
4. But in all theſe Caſes where Eſtates are raiſed by Implication in Wills, it ought to be conſi- 
dered what Eſtate the Teſtator had in the Thing deviſed, becauſe as to that Matter there is a great 
Difference where he was ſeiſed in Fee, and where he was poſſeſſed only for a Term of Years; for 
if he had only a Leaſe for Years, and deviſed that after the Death of his Wife, his Sons ſhall have 
the Profits of his Farm, there theſe Words, After the Death of his Wife, do not imply that ſhe ſhall 
have an Eſtate for Life in thg Farm, becauſe *tis impoſſible to create an Eſtate for Life out of a 
Term for Years ;. tis true, in ſuch a Will, if ſhe be made Executrix, ſhe ſhall have the whole 
Term as ſuch. Moor 635. Raymond verſus Gold. / 209919, 5 7 0 5995 7 

5. The Teſtator was poſſeſſed of a Term for Tears, and deviſed it to his Wife for Life, after- 
wards to his Son Thomas and Lucy his Wife, if they have no Iſſue Male, and 14 they have Iſſue 
Male, then to be reſerved for them; now here was no expreſs Deviſe to the Iſſue Male; but ad- 

l judged, that they had the Remainder of the Term by Implication, which was created by theſe 
i Words, If they have Iſſue Male; and fo *tis reported in ſeveral Books; but Mr. Godbolt tells us, 
l it was againſt the Opinion of Juſtice Croke, and that the Teftator had an Eſtate in Fee, but in 
that he was miſtaken, and probably ſo he was in the other. Godb. 266. Blandford verſus Bland- 
ford. Moor 846. S. C. teure cd hold. 
6. Juſtice Croke, who reports the ſame Caſe, tells us, that the Deviſe was to the Wife for Life, 
and aſter her Deceaſe to his Sons Thomas and Lawrence, equally and jointly together, if they have 
no Sons; but if Both of them have Sons, then to be put out for the Profit of both their Sons jointly, 
or to one of them, if both haue not Male Children, &c. Thomas had a Son and died; adjudged, 
that Lawrence would have an Eftate for Life, if this ſubſequent Clauſe had not been; but ſince 
the Teſtator by that Clauſe had appointed- it to be put out for the Profit of both their Sons, *tis a 
 Deviſe to the Son of Thomas immediately; and if the Father had been living, his Son ſhould not 
have waited till after the Death of his Father, and the Death of Lawrence his Uncle. 2 Cro. 394. 
Blandford verſus Blandford. | 
7. Eſtates likewiſe in' Tail may be raiſed by neceſſary Implications in Wills, as where the Teſta- 
tor had three Sons, Thomas, Richard, and Gilbert; the eldeſt Son died, leaving his Wife with 
Child, to whom the Teſtator deviſed an Annuity in Ventre ſa mere for twenty | Lo and if my 
Son Richard die before he hath any Iſſue of his Body, Remainder over, &c. adjudged, that by 
theſe Words Richard had Ty ae by r 127. Newton verſus Bernardine. 
2 Roll. 8. There ſecs to he material Difterence between. the Caſe laſt mentioned and Gilbert and 
13 281. Vitis Caſe, and yet there was a contrary Reſolution in that Caſe, which was thus: /, The Te- 
Gs ſtator having three Sons, deviſed an Houſe to his eldeſt. Son and his Heirs, another Houſe to his 
middle Son and his Heirs, and another Houſe to his youngeſt Son and his Heirs : Provided, if all 
my Children die without Iſſue of their Bodies, then all my Houſes ſhall be to Margery and her Heirs ; 
the two eldeſt Sons died without Iſſue, the youngeſt had Iſſue a Daughter; adjudged, that Mar- 
dei ſhall have the Houſes of the two Sons who were dead, becauſe that Clauſe, I all my Children 
die without Iſſue did not make erols 1 in Tail to them by Implication, ſo as to entitle 
them to the Houſes of each other, and the Reafon was, becauſe each of them had an Houſe ex- 
a preſly deviſed" to bim in Fee in the firſt Part of the Will, and fo had the Daughters in the Caſe 
ſaſt mentioned, for the Lands were devil to them and their Heirs, equally to be divided. 2 Cro. 
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| S. 6. Gilbe#t verſus Nin. . N hgh 

= - 2 9. In a Special Verdict in TreſpaB, the Caſt was F The Teſtator having three Daughters, de- 

= n. 10 bis Lands to his two youbgeſt Daughters for Life, Remainder to the next of Kin of the Blood 
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Implication of Tail by Deviſe. 


of the Teſtator; the Queſtion was, whether this Remainder ſhall be to the eldeſt Daughter, or to 
all of them equally ; and adjudged, that it ſhall be to the eldeſt alone, becauſe the expreſs Eſtate 
deviſed to the two youngelt Daughters, ſhall exclude both them and their Iſſue, from Taking 
any Eſtate by Implication. Palm. 11, 303. Perriman verſus Peirce, 

10. So where the Teſtator having two Daughters, deviſed his Lands in Derlyſbire to them and . jones 
their Heirs, equally to be divided; and if they die without Iſſue, then all his Lands to his Ne- 172. 
phew Francis in Tail, afterwards the youngeſt Daughter died without Iſſue; and the Queſtion 
was, whether the Nephew ſhall have her Part, or whether the ſurviving Siſter ſhould have an 
Eſtate-tail in it by Way of Remainder by Implication; and Ao that theſe Daughters had ſe- 
veral Eftates-tail by Moieties, and that the Survivor ſhall have the Whole by Way of Croſs Re- 
mainder by Implication; for tis plain that the Nephew ſhould have no Benefit by the Death of 
one of the Daughters dying without Iſſue, becauſe the Words of the Will are, If they die without 
Iſſue, fo that both muſt die without Iſſue, before the Land ſhall go to him. Raym. 45 2. Holmes 
verſus Meynell. 

11. Implication is either neceſſary or poſſible, and wherever an Eſtate is raiſed by that Means in 
a Will, it muſt be by a Neceſſary and not by a poſſible Implication, (i. e.) the Deviſee mult ne- 
ceſſarily have the Thing deviſed, and no other Perſon whatſoever can have it; as for Inſtance, the 
* Husband deviſed his Goods to his Wife, and that after her Deceaſe his Son ſhall have them and * » Lev. 
his Houſe ; now, in this Caſe, the Houſe was not deviſed to her by expreſs Words; but adjudged, 207. 
that ſhe had an Eſtate for Life in it by a neceſſary Implication, becauſe no other Perſon could have _ 28, 
i whilſt ſhe was living; for tis plain, that his Son and Heir was excluded, for he was to have * h, 
nothing till after her Deceaſe; but if he had deviſed the Houſe to a Stranger after the Death of 9 
his Wife, and not to his Son, in ſuch Caſe the Son and Heir ſhould have it whilſt the Wife is li- 1 Mod. 
ving, becauſe tis not a Deviſe of the Houſe to her by any neceſſary Implication; for tho' the 139 
Stranger would have it after the Death of the Wife, yet ſince the Heir is not excluded during her 
Life, it may as reaſonably be intended, that he ſhall have the Houſe as the Wife, till the Deviſe 
to the Stranger ſhall take Effect in Poſſeſſion, and therefore it ſhall deſcend to him in the mean 


Time. 1 Vent. 223. Smartle verſus Schollar. See 2 Cro. 74. Horton verſus Horton, and Moor 7. 
S C. Poſtea Legatce. (C) 12. S. C. | 


949 


(B) 


Where an Eſtate ſhall be determined by Jmplication, and where an 
__ _ Efftate in Fee ſhall not ariſe, 


1. Eviſe to his Wife for Life, Remainder to his Son in Tail, Remainder over in Fee: Pro- 
viſo, that if his Wife clearly depart out of London and dwell in the Country, that then 
ſhe ſhall have a Rent out of the Houſe thus deviſed to her for Life; ſhe left the City and dwelt in 
the Country, and the Heir at Law before any Entry made, gave her a Releaſe, and ſo did the 
Executor; adjudged, that this Releaſe did not enure to her Eſtate for Life, becauſe that was de- 
termined by the Breach of the Condition before any Entry made, and then ſhe was but Tenant 
at Sufferance ; for tho* there are no expreſs Words in the Will to make her Eſtate void, yet this 
being in a Will is implied in the Words, That then ſhe ſhall have a Rent out of the Houſe, which 
could not be if her Eſtate for Life was not determined. Cro. Elix. 238. Allen verſus Hil. 
3 Leon. 15 2. S. C. | : | 
2. T. P. ſeiſed of Lands in Fee, had - iſſue two Sons, and deviſed Part of his Lands to his eldeſt 
Son in Tail, and the other Part to his youngeſt Sox in Tail, and then he adds this Clauſe, (viz.) 
That if any of his Sons died without Iſſue, then the whole Land u, remain to W. R. in Fee; 
the Teſtator died, the Sons entered into the reſpective Lands to them deviſed, and then the 
youngeſt Son died without Iſſue, and after his Death V R. to whom the Fee was deviſed, enter- 
ed; adjudged, that his Entry was unlawful, and that the eldeſt Son ſurviving had an Eſtate-tail 
by Implication. 4 Leon. 14. pl. 5 1. See Holmes verſus Meynell. 

3. The Teſtator being ſeiſed in Fee of two Houſes, one in the Pariſh of St. Michael Queen- 
bithe, and the other in the Pariſh of St. Michael Fleſb-Shambles, which laſt Pariſh was united to 
the Pariſh of Chriſt-Church in London, deviſed his Houſe in St. Michael Fleſb-Shambles to his Wife 
for Life, Remainder to T. P. and A. R. and the Heirs of their Bodies, and for Default of ſuch 
Iſſue to the right Heirs of the Teſtator, who died; then T. P. died without Iſſue, and A. R. had 
Iſſue, and ſhe died; the Queſtion was, whether the whole Houſe ſhould go to ſuch Iſſue, or only 
a Moiety thereof, and the cther Moiety to the Heir of the Teſtator ; there is no Judgment upon 
this Queſtion, tho' this differs from the Caſe laſt mentioned, and from Holmes and Meynel's Caſe ; 
for here the Eſtates-tail were not limited to the Children or Kindred of the Teſtator, but to meer 


Seran ers; and Dyer, who reports the Caſe, tells us, that the Streſs lay upon the Pleading, that 
the 
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always maintained, and that he ſhall have the early Stipend of eight Marks out of the Profits of 


ſuch a Houſe, to be 8 and found for him by the Parſon of the Pariſh and four of his Pa- 
riſbioners, and that t 


e Reſidue of the Profits of the Houſe ſhall be beſtowed by them to buy Or- 
naments and Books for the Church; now tis plain, that here was a perpetual Charge to be de- 
frayed by the Parſon, Cc. out of the Profits of the Houſe; and yet it was held, that this was 


not a Deviſe of the Houſe to him by Implication. Bridg. 103. Standiſh verſus Short. 


- 5. Deviſe to W. R. for Life, Remainder to his firſt Son in Tail Male, and ſo to the tenth Son; 
and if the ſaid V. R. die without Iſſue Male of his Body, Remainder over; and by a Codicil the 
Teſtator recited, Hhereas 1 have given an Eſtate-tail to W. R. adjudged, that where a particular 
Eſtate is deviſed, as in this Caſe it was to V R. for Life expreſly, a contrary Intent ſhall never 
be implied by any ſubſequent Clauſe, and therefore theſe Words, I the ſaid W. R. die without 
Iſſue Male of his Body, ſhall be conſtrued a Dying without 1 Iſſue Male, as are expreſſed in the 
Will; for there is a wide Difference between a Deviſe to W. R. and if he die without Iſſue, Re- 
mainder over, and a Deviſe zo W. R. for Life, and if he die without Iſſue, Remainder over. 
1 Falk. 236. Popham verſus Banfeild. aun, 


(B) 


1. Le Jement for a Rectory, in which the Plaintiff declared, that be was Refor Eccles, &c. 
2 & adhuc ſeiſitus exiſtit de Rectoria, which laſt Words are a ſufficient Implication, that the 


| Rector was living at the Time of the Demiſe. Dyer 304. pl. 59. 


2. Ejectment, &c. in which the Plaintiff declared upon a Leaſe for five Years, If the Lady Mor- 
ley fo long lived, and that the Defendant entered and ejected him Termino ſuo praditio nondum 


finito, which Words imply, that the Lady Morley was they living; for if ſhe had been dead 
Re 


there had been an End of his Term. 2 Cro. 622. 1 Roll. Rep. 50. S. C. 2 Bulſt. 67, 263. S. C. 
3. In Reſcous, &c. the Defendants pleaded, that the Biſhop of Norwich was ſeiſed in Fee of 


_ the Manor of N. and that the ſaid Nuper Epiſcopus and his Predeceſſors, Time out of Mind, 


had the Liberty of Faldage, &c. for zoo Sheep on the Plaintiff's Cloſes at certain Times, &c. 
and that the Biſhop demiſed the ſaid Liberty, ; to the Defendants, by Virtue whereof they en- 
tered and were poſſeſſed of the ſaid Liberty, &c. at the Time of the ſuppoſed Treſpaſs, &c. after 
a Replication and Rejoinder, and a Verdi& for the Defendant, it was moved in Arreſt of Judg- 
ment, that the Plea was ill, becauſe the Defendant had laid the Preſcription in nuper Epiſcopo, &c. 
and then they ſet forth, that the Biſhop had demiſed to them, which muſt be auper Epiſcopus, and 
that Word implies, that he was either dead or tranſlated; or at leaſt, that he was not Biſhop at 
the Time of the Leaſe made, and fo it was adjudged in the 1oth Rep. 59. B. mT the ſecond Ex- 
ception to the Biſhop of Salisbur)'s Caſe ; but adjudged, that admitting it is fo, yet it doth not 
appear that he was dead or tranſlated before, but rather after the Treſpaſs committed, becauſe the 
Defendants have pleaded, that by Virtue of the Demiſe they entered and were poſſeſſed of the Li- 
berty of Faldage at the Time of the ſuppoſed Treſpaſs, which Words imply, that the Biſhop was 
then living. 2 Lutw. Rep. 1249. Sharp verſus Bechenow. _ | 


* { F 
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Impziſonment. 
See Dureſs, pl. 6. Fulſe Impriſonment per totum. Habeas. Corpus per totum. 


Everal Perſons being committed at Pleaſure, and without juſt Cauſe, were diſcharged 
by the Courts in Weſtminſter, at which ſome great Perſons being offended, 1 0 a 
t 


* Mandate to the Judges, commanding them to do ſo no more; however, K Judges 
— proceeded to diſcharge Perſons from ſuch Commitments; and drew up Articles, which 
they ribed, and delivered to the Lord Chancellor and Treaſurer, as followeth : 


- Deſiring, that Order might be taken, that the Subjects might not be committed by the Com- 
mand of any Nobleman or Counſellor againſt Law, or that the Judges might have Acceſs to the 
en to be Svitors to her for ſuch Order. 

That ſeveral have been committed for {ning at Common Law, till they have been forced to re- 
Jlinquiſh their Suits and put them to Arbicration, even e err and Execution. 
That Writs of | Habeas Corpus have been directed to thoſe who had the Cuſtody of Perſons un- 
lawfully impriſoned; and no good Cauſe of theit Commitment being returned, they have been 
diſcharged from their Impriſonment, and ſome of them have been recommitted to ſecret Renz 
"5.3 1361 5 en ohne ener enen 0 nian 8. 20 * - a0 
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and not to any Common Gaol, or to any lawful Officer, ſo that upon Complaint made; the udges 
do not know to whom to direct the Queen's Writs; and by this Means Juſtice cannot be done. 

That Serjeants, and other Officers, in London, have for lawfully executing theQueen's Writs, 
been ſo terrified, that they dare not execute any mere. OT 
That ſeveral of the Subjects ha ve been brought up to London by Meſſengers, from remote 
Dwelling- Places, and compelled to withdraw their Suits, and to pay the Meſſongets great Sums of 
— whereas their Lordſhips have required the Opinion of the Judges concerning Commirments 
by the * Privy Counſel, they were all of Opinion, that where a Perſon is committed by the Queen's 1 Roll. 
Perſonal Command, or by Order from the 'Council-Board, or by two of the Counoil for High Rep. 219. 
Treaſon, ſuch Perſon cannot be delivered by the Courts at Meſiminſter, without due Trial; But 50 a. 
that the Judges may grant an Habeas Corpus to bring ſuch Perſon before them, and if the Return flo; 
be good in Law, then they cannot diſcharge him. 1 Aud. 297. | Muds ange 5) Caſe 

2. Judgment againſt the Deſendant in C. B. which was affirmed” in Error in B. R. and after- 
wards he exhibited a Bill in Chancery, and was committed to the Fleet for diſobeying a Decree, 
and upon the Return of the Habeas Corpus it appeared to be, that he was comtnitted on 28 Nov. , 

* x  Curiam Cancellariæ eidem Curia Commiſſu & per mandatu Do- ..* Roll. 
1608, * propter contemptu extra Curiam « a m Curia Commiſſu & pe Rep. 192 
mini Cancellarii ; adjudged, that this Return was ill, becauſe it was too general), it not appearing 218. Ruf- 
what the Contempt was, nor when done; for it ought to be certain, that the Court may judge ſell'; C. 
whether the Perſon was lawfully impriſoned, or not; ' fo he was diſcharged. 1 Rol. Rep. 192, 218. 

Apſtey's Caſe. | | ; Wy | 

3. Upon the Return of an Habeas Corpus it appeared, that Glanwill was committed 7 Mait 
1615, per mandatum Tho. Elſmere Cancellarii Anglia, without ſhewing any Cauſe for which he 
was committed; and this was adjudged too general and ill. 1 Roll. Rep. 219. Glanvills Caſe. 

4. The Return of an Habeas Corpus was, that the Defendant was committed by a Warrant 
from the High Commiſhon-Court, for reproachful Words of their Proceedings, which being drawn 
up into Articles, he refuſed to anfwer ; adjudged, that this Return was ill, becauſe two general, 
for he ought to ſhew what the Articles were, for they might be ſuch which were cogniſable at 
Common Law; belides no Time was alledged, when the Words were ſpoken, and it might be 
before a General Pardon ; fo he was bailed, and afterwards diſcharged. 1 Roll. Rep. 245. Codd's 
Caſe. 

5. A Prohibition to the Admiralty was delivered to the Judge in Court, who commanded the 
Perſon who delivered it to call a Regiſter, who replied, he was not commanded ſo to do by the 
Writ ; the Judge once more commanded him to call a Regiſter, which he refuled, and thereupon 
he was committed, and the Judge told him, that he would throw the Prohibition after him; and 
upon avit of this Matter, the Perſon prayed an Habeas Corpus, and an Attachment againſt 
the Judge for a Contempt; the Habeas Corpus was granted, and upon the Return thereof the 
Judge appeared, and the Affidavit appeared to be true, only the Words, that he world throw 
the Prob; ition after him, were left out in the Return; adjudged, that here was no Cauſe of 
Impriſonment ; fo the Party was diſcharged, and the Judge was favoured, for that an Attach- 
ment was not granted. 1 Roll. Rep. 315. Bruiſtone verſus Baker, 

6. Upon the Return of an Habeas Corpus it appeared, that the Cauſe of the Commitment was, 
for that the Defendants were demanded by the High Commiſſion-Court, whether they would 
conform themſelves to the Church of England, and receive the Sacrament Knee ling, and for not 
anſwering directly to the Queſtion, they were committed by a Warrant, Cc. commanding the 
Gaoler to receive them, till the Cour: ſhould farther order ; which is ill, for it ſhou!d be till they 
ſhall be delivered by due Courſe of Law, 1 Roll. Rep. 337, 415. Holt verſus Dighton. 


- 


DURESS. 


See 2 Brownl. 276. where a Father ſhall avoid a Deed made by the Dureſs of his Son, and where 
a Son ſhall avoid a Deed made by the Dureſs of his Father; but a Servant ſhall not avoid à Deed 
made by the Dureſs of his Maſter, nor e converſo. | 
But the Husband ſhall avoid a Deed made by the Dureſs of his Wife, becauſe they are but one 
Perſon in Law. 2 Brownl.'276. 1 Brownl. 66. | | | 
If two enter into a Bond by Reaſon of Dureſs done to one of them, this ſhall rot evoid the 
Bond, becauſe it ſhall ſtand good as to him to whom no Dureſs was done, tho' it may be avoided 
as to the other. 1 Brownl. 66. Montall verſus Worthington. 
Dureſs of Impriſonment is intended only where the Party is wrongfully impriſoned till he ſeal 
or execute a Deed, and not where a Man is lawfully impriſoned. 3 Leon. 239. Knight verſus Norton. 
Therefore, where a Man was taken by a Proceſs out of a Court that had no Power to grant « xx, n 
it, and for his Enlargement gave a * Bond, this may be avoided; and ſo it was adjudged in an „o Gr 
Action brought upon ſuch a Bond, into which the Obligor entered, who was taken upon an At- Non eſt 
tachment under the Seal of the Court of Requeſts; for that Court had not Power to award ſuch factum, 


Proceſs. Cro. Eliz. 646. Hepney verſus Lloyd, 2 
| | | is Deed ; 
| | | byt he muſt plead Spexially, Fudgment fi aftio, &. 5 Rep. 119. 


Sa where a Man being fallly charged with a Felony, and js taken by Virtue of a Warrant of a 
Juſtice of Peace. Allen 92. 


But 
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But where aſter Judgment the Defendant, (tho he had no Cauſe of Action) arreſted. him who 
had obtained the Judgment, and threatned that he ſhould lie in Priſon till he releaſed the Judg- 
ment and thereupon be did releaſe it; adjudged, that this Releaſe ſhould not be avoided by Dureſs, 
becauſe he was in Cuſtody by Courſe of Law by the King's Writ: 1 Lev. (ꝶh oh 
ant, he Baſh be 

ne 


— — — 
80 


7. In all Actions Quare vi & armit, if Judgment is given againſt the Defend 
fined and impriſoned, for to every Fine Impriſonment is incident; therefore where the Deſen 
is fined ſor a Contempt to any Court of Record, he may be impriſoned till the Fine is paid. 8 Rep. 
60. In Beecher's Caſe. Un ed: 3 g | | ao | TYRE 


HULL St 


= 
o 


Un 8637 io (IQ 0: + | 1 10 10 5 OMA 
8. But ſome Courts may fine and not impriſon, as the Count Leet; ſome cannot fine nor impri- 


ſon, but amerce as the County- Court, Court of the Hundred, and Court- Baron, and no Court 
which is not a Court of Record; ſome may impriſon and not fine, as a Conſtable may impriſon 


any one making an, Affray in the Seſſions ; ſome Courts can neither impriſon, ſine or amerce, as 


the Spiritual Courts, for they can do neither, their Proceedings being according to the Civil and 
Canon Law); and ſome Courts may fine, impriſon and amerce, as the Caſe tequireth, and theſe 

are the Courts off Record at Mſtminſter. 1 Rep. 41. in Godfrey s Caſe. mcm. 
9. Where a Man is committed by the Privy Council, and aſterwards brings an Habeas Corpus, 


and is committed by the Court, he ſhall then be faid to be impriſoned by the Order of the Court, 
and not by the Privy Council. Gold. 133. ArrundelFs Caſ e. 1 
10. Upon an Habeas Corpus, it was returned, that the Mayor of Liskerret in Cornwall com- 


mitted the Defendant for misbehaving himſelf, and ſor uſing indecent Speeches to him; adjudged, 
that this Return was too general, for he ought to have returned the Special Cauſe, and for how 
long Time he was to be impriſoned; but as this Return was, his Impriſonment was indefinite, and 
for no certain Cauſe, and-herefore. illegal. Hodges verſus Mayor of Liskerret.. 2 Bulſi. 139. Hill. 
23 Car. Style 90. Smith's Caſe. * Et lan G. sah Ait lis 87 hy af 1 CM 
11. A Priſoner, eſcaped out of the Counter, and the Sheriff being in Purſuit of him, met the 
Plaintiff in the Nigbt-Time, who gave bim ill Language, and thruſt him againſt the Wall, and 
thereupon he committed him for this Miſdemeanor; and in an Action of Falſe Impriſonment brought 
againft him, the Sheriff pleaded all this Matter; it was adjudged, a good Juſtiticatian of the Im- 
priſoment, both for the Matter, and the Manner of it; for the Sheriff hath the Cuſtody of the 
County, and is, conſervator pacts in it; therefore where there is a Breach of Peace, or any Vio- 
lence offered to his Perſon, he may commit the Offender ; for tis certain that a Conſtable may com- 
mit one for a Breach of the Peace upon himſelf ; and if he may do it, a Vrtiori the Sheriff may 
do the like; belides, a Magiſtrate is not to be abuſed with approbious Words in the Execution of 
bis Office, tho* there was no Breach of the Peace. 2 Bulſt. 3 28. Clare verſus Sheriffs of London. 
12. Certain Brewers were committed by the Council, and upon an Habeas Corpus brought, the 
Return was, that they were committed per concilium Regis pro quibuſdem cauſis Regem C ſervi- 
tium ſuum tangentibus ; it was objected, that this Return was ill, becauſe per concilium Regis is 
incertain what Council was meant, either the Council of State or Council at Law; but per Curiam, 
it ſhall be intended the Council of State; and by the Statute . 1. he who is committed per man- 
datum Regis, is not bailable ; and Stamford tells us, that Mandatum is Concilium Regis. 1 Roll. 
Rep. 134. The Brewers Caſe. 5 e Ps 
13. Two ſuſtices of Peace may View a Force, and make a Record of it, and then may commit 
the Offenders ; but this muſt be done flagrante crimine, for if they do not commit upon View 
of the Force, they cannot do it aſterwards. 2 Brownl. 266. | Fg Pe ae. Pl 
14. One Harriſon was indicted, for that he 4 die Maii the Courts at Weſtminſter being then 
ſitting, came to the Bar of the Court of Common Pleas, and there ſaid, I accuſe Juſtice Hutton of 
High Treaſon ; be was found guilty and fined 50007. and to be impriſoned during the King's 
Pleaſure, for ſo the Entry mult be, and not Impriſonment for Life, but where the Judgment is, 
that he ſhall forfeit his Lands for Life. Cro. Car. 362. Harriſon's Caſe. 
15. One I/ebbzrly being in the King's Bench for Debt, agreed with his Creditors, and they 
diſcharged him ; but the Marſhal ſtill kept him in Cuftody for his Fees } and upon Motion the 
Court would not diſcharge him, but ſaid he might bring an Action of Falſe Impriſonment againſt 
him, or indite him for Extor:ion, if his Fees were exceſſive J/ebberly verſus Sir John Lenthall, 
Sh 464+ - 4dr: nt} HW aid 3 Sou] 2 WOES» 1 75 
16. A Man was committed for Words ſpoken by him againſt the Parliament, and indicted, con- 
victed and fined 500 J. and ordered to remain in Priſon till he found Sureties for his Good Be- 
haviour; and upon an Habeas Corpus he prayed he might be diſcharged, becauſe pardoned by the 
General Pardon. S:yle 454. Morrice's Caſe. * | . 
17. Isabell Peel was examined upon Articles by the Eccleſiaſtical Commiſſioners, for that ſhe, in 


: 


the Years 1622 and 1623, was afliſting to Fir F. H. to have Acquaintance with the Counteſs of 
Purbeck, with whom he committed Adultery, &c. for which Cauſe ſhe was ſentenced to be guilty 


of Bawdry, and fiaed 200 J. and to be, impriſoned till ſbe find Sureties to perform the Order, and 
for that Reaſon a Prohibition was granted; for tho' the High Commiſſon-Court, by Virtue of the 
Statute 1 Eliz. may aſſeſs tines, or award Impriſonment for an Offence, yet they cannot commit a 
Perſon, there to remain till he hath paid the Fine, or until he find Sureties to perform. their Order ; 
for they ought to certify the Fine into the Exchequer ; beſides, Suits for or concerning Adultery 
ought to be brought before the Ordinary, and not before the High Commiſſioners. Cro. Car. 80. 
Aſabell Peele's Cale. Poſtea Pardons. (B) 7. S. C. RON On 
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Againſt Acceſſaries. 


1. HE Lord Sancher of Malice forethought, procured one B. b. in Middleſex, to kill 

2 Turner, who aſſociating to him R. N. killed the ſaid Turner in London; in 

is Caſe it was reſolved, that an Indictment of an Acceſſary in one County, to 2 

Felony committed in another, need not recite, that the Principal was indicted in 

the other County, becauſe an Indictment is no direct Affirmation, that the Principal did commit 

1 the Fakt, *tis no more than an Accuſation in Behalf of the King, which, as it may be true, ſo it 

may be falſe; but it muſt recite, that the Felony was actually committed in that other County; 

reſolved alſo, that if the Principal be attainted erroneouſly, the Acceſſary may be arraigned, be- 

cauſe the Attainder is good till it is reverſed ; but if the Acceſſary be hanged, and afterwards the 

Attainder againſt the Principal is reverſed, in ſuch Caſe the Heir of the Acceſſary ſhall be reſtored 
to all which his Anceſtor wy 9 Rep. 117. Lord Sancher's Caſe. 
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1 1 Foz Allaults and Batteries, 

if [3 

N | Ndictment ſor Aſſault and Battery taken before Juſtices of Aſliſe, Oyer * Terminer, and 
| | 1 General Gaol-Delivery ; but it did not appear, by which Commiſſion it was taken, and for 
| that Reaſon it wasquaſhed. Style 228. Falconbridge's Caſe. 


2. The Defendants were convicted of an Aſſault and Battery upon an Indictment brought a- 

gainſt them, wherein the Fact was, they ſent” for the Proſecutor My. Gott to an Ale-Houſe, 

1 | ' who coming thither, Tully, one of the Defendants, immediately went out of the Room, and 
| left Mr. Gott alone with Machell, who beat him (Mr. Gott) in a barbarous Manner, and for no 


other Reaſon, but becauſe he would not conſent, that Machell ſhould marry his Siſter ; Machell 
4 | was 


— 


Indictment. 


was fined 1000 J. and Tully 500 J. and to be impriſoned for a Month without Bail, and to find 
Sureties for their Good Behaviour for ſeven Years. Sid. 165. The King verſus Machel. | 

3. Indictment for an Aſſault and Battery, the Evidence was, that the Defendant ſpit in the 
Proſecutor's Face: Ruled per Holt Ch. Juſt. that this is a Battery, and tho Son aſſault Demeſne is 
not pleadable to an Indictment, yet he may give it in Evidence, upon Not guilty; and if tis pro- 
ved he ſhall be acquitted. Mod. Caſes 172. The Queen verſus Coteſworth. 


(C) 


Againtt Bakers, . i 


was likewiſe for Baking Panem tritici, Anglice Houſhold-bread, whereas Panis tritici hgni- = 
fies Bread of Wheat, and not Houſhold-bread, for that may be made of any Corn. Paſch. 23 i} 


1. Ndi&ment againſt a Baker for uſing facultatem Piſtoris, and- did not ſay Panis rac i it 
Car. Style 24. 


(D) 
Concerning Baptiſm, and not with a Croſs, 


1. A Curate was indicted upon the Statute 1 Eliz. cap. 2. for that he, at Chelmsford in Eſſex, 
did baptiſe a Child without the Sign of the Croſs, and the Indictment did not ſet forth 


where the Child was baptiſed, but generally at Chelmsford, for which Reaſon it was quaſhed. 
Hill. 29 Eliz. Goldsb. 119. 


(E) 
Foz Barretry and Bawdzy, | i 


1. HE Defendant was indicted, for that he on ſuch a Day, and on ſeveral Days before and i | 
after, was a common Barretor & perturbator Pacis, and did not ſhew any particular Ac- {| 


tion or Place, yet the Indictment was held good, for the Place is not material, for if he is a com- 
mon Barretor, he is ſo in every Place; and the Trial ſhall be de corpore Comitatus. Mich. 33 E- 
liz. Cro. Eliz. 195. Parcell's Caſe, pl. 4. contra. | | 
2. The Defendant was indicted, for that he was and yet is a common Barretor, but there was Latch 
no Place alledged where he was a Barretor; and farther, that he did move and ſtir up ſeveral 194. S. C. 
Contentions and Jurgia, and no Place alledged where he did ſtir them up; for which laſt Reaſon Palm: c 
principally the Indictment was quaſhed. Godbolt 383. Mann's Caſe. | FITS 99. 
3. The Defendant was indicted, for that he was communis Barrefator, &c. in magnum con- 
temptum Domini Regis, omitting the Words contra pacem Domini Regis & contra formam ſtatut?, 
and for this Reaſon it was quaſhed, becauſe an eſſential Part of the Indictment was left out. 2 
Cro. 527. Palfry's Cale. | 
4. Indictment, for that the Defendant was and is a common Barretor, and neither the Time 
when he ſtirred up Suits, or Place where, Cc. was alledged, and for this Reaſon it was quaſh- * PL. 1. 
ed. Thomas's Caſe. Mich. 21 Jac. and Daliſon, Rep. 133. Latch 194. Mann's Caſe. S. P. contra. 
5. Indictment for Barretry certified by Certiorari thus, (viz.) Inquiſitio capta coram A. B. C. 
Juſtitiariis Domini Regis ad pacem in, &c. necuon, &c. but did not ſer forth necuon ad diverſas 
Felonias & tranſgreſſiones, &c. terminand' aſſign' ; and for this Reaſon the Certiorari was quaſhed, 
for Barretry is an Offence of a mixed Nature, of which the Juſticey of Peace cannot hold Plea by | 
their Commiſſion of the Peace. 2 Rod. Rep. 151. 3 1 A | 
6. One Cornwall was indited for a Common Barretor, and alſo that he was Communis publicator | 
ſecretorum Dominæ Regina, & ſui ipſius, & diverſarum aliarum perſonarum cum ipſo impanellata- | i 
rum, cc. adjudged, that this Indictment was not good, it being for an Offence which doth not | 
lie in Community, no. more than Communis foreſtallator, without ſhewing particularly what Thing il 
he did foreſtal ; beſides, tis not alledged that he was ſworn to keep the Queen's Secrets, nor 
what thoſe Secrets were which he diſcovered. Moor 302. Cornwall's Caſe 451. S. P ? 


7. Error to reverſe a Judgment upon an Indictment againſt a common Barretor, which con- 
cluded contra formam di verſorum Statutorum, and that was aſſigned for Error, becauſe Barretry is 
an Offence at Common Law, and there is no Statute to puniſh it ; beſides, the Judgment was, 
that the Defendant be in miſerecordia, when it ſhould be capiatur; but adjudged, that Barretry is 
an Offence againſt ſeveral Statutes, as againſt the Statute of Maintenance, &c. and tis the uſual 
Courſe to conclude Indictments for this Offence after that Manner; and as to the other Exception, 
the Record was, Ideo committitur Gaol, for the Defendant was preſent in Court, ſo there was no 
Occaſion to enter quod Capiatur. Cro. Car. 248, Chapman's Caſe. 
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19 3 8. Indictment at the Seſſionz, for that the Deſendant Being of i! fame, &c. fuit notte Vayans ; 
1 and farther, that on ſuch a Day, c. he frequerited a Bawdy-houſe; it being removed imo rhe 
ll King's Bench, upon Not guilty pleaded, there was a Verditt againſt him; it was moved, that this 
i  Indi&ment was ill, becauſe it appeared that this Bawdy:houſe was out of the Liberty of the Ju- 
ſtices, and the later Part of the Indictment, being for Night-Ialking, is no Offence, for a Man 
may have a lawful Occaſion to walk in the Night; *tis true, a common Night-walker is an Of- 
fender, but the Indictment is not ſo ; adjudged, that ſince it was alledged, that the Defendant was 
a Man of ill Fame & nocte Vagans, it ſhall be intended that he was a common Night-walker. 
Trin. 2 Car. Latch 173. Wilow's Caſe. 
1Mod.7:. 9. Information againſt the Defendant, for that he is Communis perturbator & oppreſſor vicino- 
Raym. rum & tenentium, c. by Taking of them exteſſive Diſtreſſes, &c. after a Verdict for the King, it 
193. Was = in Arreſt of Judgment, that this Information was ill, both in Matter and Form, 51 it 
1 Lev. ought to ſhew ſome Offence in particular; and it ought to have expreffed on whar Tenants 
"1, tHofe Diſtreſſes were taken; and fo it was adjudged. 1 Vent. 97, 104. The King verſus Ledging- 
288. ham. 2 Mod. 77. Pr | in | * * 

10. 0 againſt the Defendant at Seſſions, for that he was a Promoter of Suits, & communis 
vici norum ſuorum oppreſſor; upon Not guilty pleaded, he was acquitted of the firſt Part, but found 
guilty of the laſt, and had Judgment againſt him, and was fined 200 J. and upon a Writ of Error 
in B. R. that Judgment was reverſed, becauſe the” Word Barrefator was omitted, and the Word 
Oppreſſor is of incertain Signification ; but the Finding that he is communis appreſſor vicinorum, is 
good Evidence to find him guilty of Barretfy, therefore he was ordered to find Sureties for his 
Good Behaviour, and to be indicted de novo with the Word Barreftator. Sid. 282. The K ing ver- 
fos Hardwick, © e * 0 nen | L 
11. Upon an Tudictment for Barretry, the Evidence was, that one G. was arreſted at the Suit 
of another in an Action for 4000 l. when in Truth he owed him nothing; and coming before the 
Lord Chief Juſtice to put in Bail, the Defendant ſolicited againſt him: Sed per Curiam, this is not 
Barretry but Maintenance; but where a Man is arreſted by another, not with a Deſign to recover 
his Right, but to oppreſs him, this is Barretry ; ſo is Lending Money to promote and ſtir up Suits ; 
in this Caſe it appearing that the Defendant did entertain the Proſecutor in his Houſe, and brought 
ſeveral Actions in his Name where nothing was due, he was found guilty of Barretry. 3 Mod. 97. 
Anonymus. 1 5 * 
27 1 Where the Defendant is indicted for Barretry, he muſt have a Note of the Particulars, that 
he may know for What he is charged, otlierwiſe they will not proceed to Trial. 5 Mod. 18. The 
King verſus Grobe. mY A l. | 

13. Indictment againſt Husband and Wife for Keeping a common Bawdy-houſe; it was objected, 

that the Keeping, &c. could not be the Keeping of the Wife ; but adjudged, that the Wife may 

Hob. 95. be guilty of a Crime with her Husband ; that the Keeping a Bauch off is a common Nuſance, 

and that the Charge for ſuch à Nuſance is againſt both; that Keeping in this Caſe is not to be un- 

derſtood renting in Point of Property, but the Managing a Houſe in ſuch a diforderly Manner as to 
become a Nuſance. 1 Salk. 384. The Queen verſus Williams. | 

14. Indictment, for that thè Deſendant was communis Lena, ac male diſpofitas perſonas in domibus 

Tupanaribus convenire, & ſcortationes & fornicationes committere, pro ſuo lucro proprio illicite procura- 

«vir; upon Not guity pleaded, the Defendant was found guilty, and Judgment againſt her; but it 

Jvas reverfed on a Writ of Errbr, becauſe, tho“ a Bawdy-houſle is indictable, yet a bare Sollicitation 

of Chaſtity is not; ſo tis actionable to ſay a Woman keeps a Bawdy-houſe, but tis not for call ing 
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_ Her Whore. 1 Salk. 382. The Queen verſus Peirfon. 
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* v0 were jolntly. itid{Red for dee and convicted; it was objected, that the Indict- 
I ment otighr not to be joint but feveral, becaufe the Words were ſpoken ſeverally; but 
adjudged, that it being toe one and. the ſame Offence, a joint Indictment will lie, altho' it doth 
not for feverat” Felotnles; q the Words ſhall be taken reddendo fingula fingulis, that is, each 
Words to each of chem, a8 they Were ſpoken. Style 312. Tawney verſus Norwood. © 
592. Ttifortti eon ant che Befendaflt for Blaſphemy, (viz.) That Jeſus Chriſt was a Baſtard, 
"a re Dp hat 5 wa a Cheat, and that he neither feared God, 'the Devil, or Man; at 
is Trial He. nee bet the Speiking the Words, except Baſtard, and endeavoured to exte- 
nuate them, alfedgipg, chat he meant, ht Chriſt was the Maſter of the hore of Babylon; but 
He Was 50 5550 7 fe hi Lentetide to ſtand in the Pilloty three Times, to pay 1000 Marks, 
es for his 


And to find $f 64 Behivibut during Life. 1 Nent. 293. Taylor's Caſe. 
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Indictment. 


(F) 
E About Bꝛidges. 

I. WO. were indicted for not repairing a Bridge, but the Inditment was quaſhed, becauſe 

T jt Was not alledged, that the Bridge was over the Water, or that it was ruinous and de- 
cayed, or that the Defendants debent & folent reparare ratione tenure, for a Preſcription cannot 
be againft a common Perſon to repair a Bridge, unleſs it be ratione tenure. Goldsb. 346. Bridges 
verfus Nichols. 

2. The Defendant was indicted for not repairing a Bridge on ſuch an Highway, which he ought 
to repair, by Reaſon of his Lands adjoining, ſetting forth, that it was ſo ruinous ro ligeii Do- 
mine Reginæ per eum tranſire non poſſunt, and concluded ad nocumentum eorum; it was objected, 
that this Indictment was not good, becauſe it did not conclude ad nocumentum omnium ſubditorum, 
for without ſuch a Concluſion this might be a private Way where the Bridge was, and fo an Ac- 
tion on the Caſe would lie for the particular Perſon who was injured ; but adjudged, that the 
Words Ligeii Domina Regina ſhall be intended all the Liege People of the Queen, which all her 
Subjects vught to be, and then ad nocumentum eorundem amounts ad commune nocumentum ſubdito- 
Fam. Mich. 32 Eliz. 2 Leon. 183. | 

3. Indictment agaltiſt T. S. for that he commanded F. H. to take up a Bridge in Via Regia, 
leading, &c. and againſt F. H. for Taking up the Bridge at the Command of the other; the lait 
Indictment was held ill, becauſe there was no Place alledged where the Command was given; the 
other Indictment was held good, tho” it was not ſaid to be a common Bridge, becaule that is ſup- 
plied by the Words Via Regia. 4 Leon. 42. 
4. Information againſt the Inhabitants of the County of Nottingham, for not repairing a Bridge 
upon the Trent, between Newark and Mansfield, which Time out of Mind they ought, &c. Two 
of the Inhabitants in the Name of themſelves and of the reſt, plead, that the Lord Limington and 
other Perſons, Owners of Lands called Bridg/ands, ought to repair ration? tenure, and traverſe, 
that the Inhabitants, &'c. Time out of Mind, oughr, or have, Cc. The Attorney General replied, 
that the Inhabitants opght, and traverſed, that the Lord Limington, &c. ought ; the Defendants 
rejoined, that the Lord Limington, &c. ought, upon which they were at Iſſue; and ex aſſenſu 

artium, it was tried at Bar by a Middleſex Jury, and the Defendants were fourd guilty : Nota, 
The Defendants did not plead Not guilty, but that another ought to repair, and this was well 
leaded, that here was a Traverſe upon a Traverſe, and Ifſue joined on the laſt Traverſe, and 

the Defendants found guilty upon the Iſſue tendered on the firſt Traverle, that the Inhabitants 
ought to repair; and all this by the Direction of Hale Ch. Juſt. 2 Lev. 112. The King verſus [n- 
babitants Nottingham. 


(E) 
Foz Burglary, 


1. A the Judges of England met at Serjeants-Inn, and agreed, that Tf one breaks a Panel Moor 
. of Glaſs in a Dwelling-houſe, and draws out any Thing, with an Intent to ſteal it, in 66. 

the Night-time, this is Burglary, tho' he enters the Honſe in no other Manner; fo likewiſe if Fn 
Thieves in the Night-time come to a Dwelling-houſe, and the Door is opened by one within, and - ar 
being open, one of the Thieves intending to kill a Man, ſhoots off a Piſtol loaded with Powder 
and Bullet, but miſſes the Man, and breaks a Hole on the other Side of the Houſe with the Bul- 
let, this is not a Burglary: But where in the Night- time one intending to Kill another being in the 
Dwelling-houſe, breaks a Hole in the Wall, and perceiving where the Perſon was, he ſhot at him 
thro' the Hole, but miſſed him, this is Burglary, for tis breaking the Houſe in the Night- time to 
commit Fetony, which makes p n wth But Breaking the Wall with a Bullet is not 
. the Houſe with an Intent to commit Felony. 1 And. 114, 302. | 

2. The Defendant was indicted, for that he 0 & Burglatiter fregit domum manſionalem W. Jones 
Ed. Vaughan, and from thence feloniouſly took divers Goods; upon Not guilty pleaded, he was 394. 
found guilty, but prayed his Clergy : But by all the Judges of England this was held to be Bur- — Sen 
ary, for tis not material whether any Perſon is in the Houſe, or not, for if no Body is within + — 
tis ſtill Domus manſionalis, and the Breaking it in the Night, with an Intent to commit Felony, bers in the 
makes it Burglary. 1 And. 302. Evans verſus Finch. | Temple. 

3. The Indictment was, for that the Defendant Burglariter fregit Hccleſiam in notte ad ſpoliand 
& depredand bona parochianorum, &c. but he took nothing away; adjudged Burglary, and the 
Indictment good. Paſch. 1 Mar. Dyer 99. | 

4. Indictment, for that the Defendant, about twelve of the Clock in the Forenoon, broke open Antea 2. 
Mr. Audley's Chamber in the Middle Temple, and ftole from thence 40 J. adjudged, that the 8. C. 
Chamber was Domus manfionalis, and that this was Burglary without Benefit of Clergy, that 
being taken away by the Statute 39 Eliz, Cro. Car. 340. Evans verſus Finch. 


5. J. F. 
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5. J. F. was indicted by the Name of J. F. of Aldrington, alias dif# I. F. of Aldrington, &c. 
Teoman, for that he felonice & burglariter domum, Cc. fregit; this Indictment was held ill, be- 
cauſe the Addition of Teoman came after the Alias dittus, when it ſhould have been added before; 
and alſo becauſe it was not ſet forth, that noctanter fregit, &c. whereupon the Party was ac- 
quitted. Mich, 40 Eliz, Cro. Eliz. 583. Fuſſe's Caſe. 2 Leon. 183. Hooper's Caſe. S. P. 

6. Indictment for Burglary, ſetting forth, that the Defendant Burglariter domum cujuſtlem Ri- 
chardi fregit, leaving out the Surname, of the Party; and this being moved as an Exception to 
the Indictment, it was adjudged, that the Indictment was good. Moor. 466. Cole's Cale, 
J. Reſolved by all the Judges Anno 36 Eliz. that breaking a Dwelling-bouſe. in the Nighe- 
time, with an Intent to rob or kill, is Burglary, tho' no Perſon was in the Houſe; and if a Man 
hath two Dwelling-houſes, and lives in them by Turns, and a Thief breaks open that Houſe in 
the Night-time, wherein the Owner is not, but in the other, this is Burglary ; and the antient 
Indictments for Burglary were noctanter & felonice, &c. without ſaying any one was put in Fear, 
as the late Indictments are; and the Reaſon is, becauſe by the Statute 23 H. 8. Clergy is taken 
from a Houſe-breaker, putting in Fear or Dread, the Owner, his Wife, Children, or Servants then 
being within. Moor 660. | N WIEN 129 © LANG 

8. Turner and his Wife and two Sons were indicted for Burglary, and taking away Money and 
Jewels to the. Value of 2000 J. the Father was found guilty of Burglary, and hanged in Cheap 
ſide, and one of his Sons was found guilty of Felony, and the other acquitted ; adjudged, that 
the Finding was void as to the Felony, becauſe they cannot find one guilty of Burglary, and the 
other of. Felony upon the ſame Indictment. Sid. 171. The King verſus Turner & a4. 


(H) 


Concerning fighting in edu een Burning a Dourſe, 
| ce I, e 5 


. THE Defendant was indicted upon the Statute 5 E. 6. for drawing his Dagger in che 


Church of B. againſt V. R. but did not ſet forth, that it was with an Intent to ſtrike him, 
and for that Reaſon it was held void in all, for it cannot be an Offence at Common Law, be- 
cauſe the Indictment was on the Statute, and therefore it ſhall not be good for an Aſſault. Paſch. 
33 Elix. Cro. Eliz. 231. Penhallo's Caſe. 7 ED 8 

2. Indictment againſt the Defendant, for that he inſultum fecit (upon B. G.) in Eccleſia in 
Shoreditch pred”, and the aforeſaid B. G. then and there in the ſaid Church, did beat and wound 
contra formam Statuti; after the Defendant was found guilty, it was objected, that this was an 
Offence at Common Law, and therefore it was ill to conclude the Indictment contra formam Sta- 
tuti, for *tis not an Offence by any Statute, unleſs he ſtrike with a Weapon, or draw a Weapon 
with Intent to ſtrike in the Church ; and by the ſecond Clauſe in the Statute, ſmiting and laying 
violent Hands is Excommunication ipſo fatto, and for theſe Reaſons the Indictment was quaſhed. 
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About Common Pzayer and Pꝛeaching, and Religion, See Recoſancy, 
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Proviſo in the AR, 1 all Offences, &c. ſhall be proſecuted within the Year, but ad- 
judged that muſt be ſuch Offences which cohtetn the Supremacy and Cauſes Eccleſiaſtical ; 
but this Indictment is for an Offence not mentiohed in the Proviſo. 1 Leon. 238. Guilford's 
_ Caſe. 

3. Indictment uþon the Statüte : 1 Eli. ende dney, in blech the Words of the yam 
nou habeus 1 r rn wat cauſam were nee but Seuoged,. that the Indian 


was' good, for if he d any reaſonable Cauſe o 7 t comin Church, It ought” to, be 
8 off" che Leber Ste, and Hot to be alledge the Tien, 2 Leon. 5. Dbrmter's 


ons. 3 
rte "Defendant" Wis hier upon the 5 23 Eli, lot Recuſaney, by the Natiſe of 
5 Scotz 0 185 thwark, Gent. and there heine 4 Verdict a aipſt him, 2 Wtit of Error way 
brought, and rto 4 afſig ned War that in” ndictment; e is not named” of any Pariſh, 
but of 1 5 eber r and in Shut ebay ere are A . ariſhes; and ſince by the Sta- 
ute the Penalty 1s" c be applied towards thb Relief" of the Poor of chat Pariſh where the Of- 
0-51 135 committed, e 1 Bb to ap pear, n What ' Patifh the Deſendant! lived; but ad- 
judged ll,” for the”! enalty 5 the eta, add the Iühabitants of che fi where 
Offerice was d e Lhe, the Exchequer for the third Part, upon Suggeſtion, 
l 0 55 fence Ge he in 00 e he 7.28 Elis. 2 Leon. 10. Storrs CA ſe 
or to reverſe à Judgment upon 10 Le Fette uſtices of the Peace, for theſe 
Wards, The Religion now pro Py ** a new Religion within theſe fifty Tears; "Praying is bur Prat 
ting, and Hearing Sermons read, more edifying, than tuo Hours Preaching ; he was convicted, and 
fined 109 J. the Error aſſi be Was, that it was not an Offence puniſhable by Indictment before 
| Juſtices of Peace, but v9, Tee the High ee eur; 1250, He Judges, gre of that Opi- 
nion. 2 Cro. 421. 4 can“ 

6. al 605 Oc. tam quam, c. againſt a Recuſant for 20 J. per Month, for not coming to 
Churt 6 Defendant pleaded ſeveral Statutes, and among the reſt, the Statute 3 Elis. that no 
part thou 0 * aid to whe” Informer ; ; adjudged, thar a Seatufe 28 Eli. did not take away tbe 
Liberty ich th je Informer had dy the Statute 23 Eli, ſor it was made for the more ſpeedy Exe- 
+= n of N and jt doth not alter the Suit of the Party, but of the King, which by that Statute 

wb 'conifitne 4” to the Courts at Maſtmiuſter, or to the Aſſiſes, and leaveth the Tpformer as he 
wh befbtt ; beſides, it doth not extend to Informations, (as this is) but to Indictment:; neither 
doth th tatute 35 Eliz. take away, the Action popular given to the Informer by the ſaid Sta- 
tute fe Ir before that Statute, if a Feme Covert had beet convicted of Recuſancy upon an 
Tadilt nest, the Forteitüfe could not be levied upon ber Husband, becauſe he was no Party to the 
Suit; bar ; t was Pre g's either in an Action of Debt, or upon an Information; ſo that the Sta- 


tute 35 Elz. e for the more Tp' peedy and effecual Recovery or Forfeitures made by mar- 
ried Women. eh Rep 58. Dr. Foſter's Caſe: Wen 


Wn Nane c. ttm ua, t againſt Husband and Wiſe ſor bo 1 Nr Month for the Wiſe not 2 Roll. 
coming to Church; "upo fy 855 guilry pleaded by — ſhe was convicted; it was moved in Arreſt of Rep. 90. 
F, bein 18 ür che did fene oft Huoband zug Wife; for the Recuſancy of the 

Me, 


cauſe the Statutè 7 Jac ep. 6. ne, that upon ſuch' Conviction ſhe ſhall be com- 
mitted, und if the Husbärid Will een hive: he tharl p pay the Forfeiture ; fo that this ſubſequent 
Statute abrogates the former; but adjudged it did not, for it only appoints, that where a Feme 
Covert is convicted, and doth not conform within three Months after ſuch Conviction, ſhe ſhall 
be committed, unleſs the Husband will pay 20 J. fo Stery Month ſhe ſhall be out of Priſon, and 
not conform. 2 Cro. 529. Parker verſus Curſon. . 
8. Error to reveife %Judgimetit open an 'Indiftment for Recuſancy againſt the Lord St. John, 
and ſeveral Errors were Igned, butiall lovor- ruled zefpecially fince-by the Statute: 3 Jac. tis ex- 
preſſy provided, that ſuch: dudictments ſhall not be udid ot diſcharged for Default in Form, untll 
Lows formity .to>the Churct#; but becauſe the Word Capiatur was omitted in the Judgment, 
the Courttheld; | that! it was u apparent Injury tothe King; and for that . was reverſed. 
mu 361% The Marqueſs bf Minos Oe. Sen Retufancy. (A0 14. S. C. A 
Indictment upon the Statute 13 Car. 2. againſt a Hatſon for — wn cher the Gever minds 
of *: 7 he Dharch of: Englund tie Popiſh;"Superftitions ard Will-Worſhip; and who hath required theſe 
Zea your "Hands hel was found guilty, audit was excępted againſt the Indictment, ſor that 
it was cohderning an: Eccteſiaſtica] and: nidt a; Civil Matter, and not; tending to defame the Civil 
1 bat tllatathe Civiband: Koclefiaſtical Government are ſo incorporated. 
that one rannot ſubſiſt without thè other; and that buth center in; the King; and therefore to ſpeak 
-a6aiofÞxheiChurch is Within the Intent as well as the Words of the Statute; the Judgment was, 
that he ſhould be diſabled co have any Office Eccleſiaſtical or Civil, avd. fined 50 4 wo Feen 
"00 he paid i it; Sd. Ming verſus Frild. 1d wet Ing gbit : i 
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10 en before B. G, coronator in un. rad, it Would haya be 11 Cow Ty fot 


every Coraner of. a Coanty. is a Coroner in every, where, 8. bas, t not, of ever 
0 County ; 10 but adjudged, it * ha gar pd wg py 7 the ent, this is 177725 
B the rit De Coronatore leg 4 ich 18 M1 B. G. uu 17 unu 1 : r Tn 
os tuo diem clgufit extremum,, $6.4 Rep, 41. in Hoder s Ca WT Pf A oY. 

2. The Coroner, Fe take an, Inquiſition, 
a Man i is FINES: and Hogg be found, the, | 
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bug it muff be [« ſuper: u vn, Go is; N it 
oroner 20 epquire ok his Death; but in ſych 
en before. the Fo 


Cafe the ught Jaſtiss of oace, enticl e the King to the 
Forfeiture 0 "bs a Hil Wm Aron 857. 3 TY ) HO! 's 
ph Jeers for killing; a. Veman 19 10 99 5 — Vee: mY 95 Was, þ " was bea en within 


County, and the Coroner of 


ſhe, died out of. it:; ja ſuch Coroper, 
1 tion ſuper uiſa uy ar 1 5 ois bur here the Inq 


the Yer 5 e, ought to join in ala the Ing uiſition 
was tak — = the Coronet o NF Tum . ; 1 fr 
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lon, it was not LO. „ Style 76. 
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1 Mod. 4 HE Defendant was ; indifed for building a Cottage. pro. Habi ne, contrary to the Sta- 
iT tute. 31, Eliz, cap. Jr it. was, objected, that the Ty rap en not ſet forth, that any 


290. con- 


tra. Perfor lived i in it; but it ace good for A eh Shao N Wehe cer. 2 Bulſ, 264. 
295» K ill, — mk ir 9 


2, The Defendant-was; ingict ae fox, ereQing a, Cottage at ot = not la laying fou ur Acres of Land 
to it at leaſt 3 but did not nude — — 2 Wen and for that Reaſon the In ment * 
quaſhed. 2 Roll, Rep. 38. Harriſon's Cale. 40 Av viws gd.y+ xh 
2 Cre. ww» T. S. and others were i ſor having nw; in heir Houle ab ws was obey. bo 
3716 2 — ae Aenne there ought to. be ſeveral In ndickmeßti againſt wal Aen. 
2 No 1644. 50 PiA a 
4 7. ont indicted, for chat 191 * — 8 at. een asd i Aue it 1 
2 Anglice a Pedlar, & otioſa & Vagra perſona diuerſis locis Gp temperibus in patria Va- 
arif, G. apud Hackney, & divaſa,alia, loca, fin C, non in. Nga aut Ferits, diverſas 
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v0 49A Mere mo ni aß perſons s venditien expoſuit, in 91 Reg 81 you. Thi which; he had ſold, Cc. 
it was objetcted, that this Indictment was ill, beca 17 85 Ly the Defendant was 
take wandring according to the Words in the — 39 Elix. Curiam, tis the Wan- 
— „and mot his being taken Wandring which makes the Dire, . Rep 172. King 
us mann tog Y! 110 N 10 301 Ui 15 J! 59h ba ud; er 2 2259 ad, 97 
— Dat goes 2p} 18103 1 Dein ice 100 10 00 ns: bosiends ei 115% 5 
bas el, 30 wt. ech off an for Peer-ftealing. . biizdeuH dr etuiny benimmeos 20 
nel tat An ter Tn Ger 1) £ irmotros 39! 


; 4 THES-. Defondatit „landen and anvied: ant + ray” ling out of the Foreſt of Rock- 
\ Deo 21K ing bam; and the Exception to it q uns, that theoFit: was leid ebe in ney mms | ct 
for keeking Deer, and that thę Defendant killed a;Deer-withour:the Cbnſemt of the Kee 33 
may be very true, and yet he might habe tlie Sothas of 1 the Ranger} beſides, the: wftrata 
Imports, that it might de uſed long ſince foe: keeping. Deer; hut adzudged, that: the Leave of the 
Ranger is the Leave of the Keeper, and cht Unt -amplics the preſent Time as well as po. 1 
Salt 377: The Outen vetfusiSrutho Ritrs $pi ch Cc nd $1 010069? gd nog 1anmidibul | 
. The Defendant wasicouyited. upbm the Statute 14 Car. 2. ch.. for Derr-Qaaling The 
| | Memorandum was; that upon the 334 of Seprentber, ics Mall came before three Juſtices. of tbe 
: pieeade; and informed, that the Deferdantivvithi GreysHounds thaſtd} #521 and that than Hall and 
| —— made Ourb of the Trurb of thei :e and that upon the ſaicb Oach the Deſevdane Pullen 
vas convicted; Ideo conſatmmu n eſt chat de? furfeĩt 20 l. vne Half tothe Inſormer, and the o- 
ther xd che Owner of che“ Park, ſecunüm foam Saru zuin this Oeſe it was adjudged, that 
i making Oath generally eb idr Þrarkd without ſexting forch btbe Special Matter, was 
* Well — at the judgment for Ai Gbordns tbe 207 was lee good, tha! the Statute 
gives it » uh Execution ; that the Time of the Offence, and alſo of the Conviction, muſt be ſet 
forth, becauſe the Proſecution muſt be within fix Months after the Offence committed; there - 
upon the Conviction was affirmed ; upon which a Fieri facias againſt the Goods is a proper Exe- 
nd in Default thereof a Capins ad ſatisfaciend' againſt the Perſon of the Deer ſtealer, and 
2 N » was awarded accordingly. 1 Salk. 369. The Queen verſus Pullen. 
3. The Defendant was convicted: for Deer-ſtealing one the Statute 3 & 4 Mil. 3. ©ap:10. by 
one Juſtice of Peace, who came into a Glover's Shop, and ſeeing a Deer-Skin there, asked him 
how he came by it ; the Glover replied, he * it of V. X who not giving an 3 2 * 
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he came by it, was convicted; and adjudged, that the Juſtice might enter and convict the Per- 
ſon who ſold it; for the Statute might be eaſily eluded, if the Deer-ſtealer ſhould diſcharge him- 
ſelf by a Sale. 1 Salk. 383. The Queen verſus Fennings. 

4. Upon a Certiorari on a Convittion for Deer-ſtealing, it was objected, that it appeared to 
be a Tear after the Day of the Information; but adjudged well enough, becauſe *cis not from 
the Convition, but from the Information, that the Time is to be computed ; for if the Informa- 
tion is in due Time, the Conviction may be at any Time afterwards ; then it was objected, that 
the Party was not ſummoned ; but that was diſallowed, becauſe the Defendant appeared, which 
cures the want of Summons ; laſtly, it was objected, that by the Conviction there was no Diſtri- 
bution of the Penalty, viz. 10 J. to the Party grieved, 10 J. to the Poor, &c. and 10 J. to the In- 
former ; it was only convictus eſt & forisfaciet 30 l. but adjudged, that the Judgment in ſuch 
Caſes ſeldom makes a Diſtribution ; tis enough to ſay, that convittus eſt & foriifuciet, &c. juxta 
formam Statut. 1 Salk. 381. The Queen verſus Barrett. 

5. Exceptions were taken to a Conviction on the Statute 3 & 4 Will. cap. 10. for Deer-ſteal- ; Mod. 
ing, in which the Court is to ſee, that the Fact is an Offence within the Act; reſolved, that the 446. 
Fact need not be laid contra pacem, for in theſe Summary Proceedings, ſo much Formality is not 
required: That inter ſuch a Day and ſuch a Day he killed three Deer, is ſufficient; for if a cer- 
tain Day had been alledged, the Informer is not tied to that Day, but he is confined to give 
Evidence of killing within thoſe Days, ſo that *tis more certain and better for the Defendant ; 
*tis true, tis otherwiſe in Informations at Common Law, becauſe every diſtin& Offence creates 
a new Penaky ; but in Treſpaſſes, a Fact may be laid diverſis diebus c vicibus, between ſuch a 
Day and ſuch a Day, becauſe tis not a new Action, but in Aggravation of Damages; that an 
unlawful Killing is ſufficient, without ſhewing how, or ſetting forth any Hunting; that Ideo con- 
fideratum eſt quod convittus eſt, is ſufficient, without ſaying, Quod forisfaciet, becauſe that is the 
Conſequence of the Conviction ; that if the Owner of the Park died before Execution, and af- 
ter the Conviction is affirmed, his Executors, (upon Affidavit made) ſhall have a Levari facias ; 

and ſo may the Church-wardens, without Suggeſtion or Scire facias ; and ſo may the King, 1 
Salk. 378. The King verſus Chandler. 

6. On a Conviction affirmed in B. R. a Levari facias was awarded to the Sheriff, who levied 
and ſold the Goods; and adjudged well enough, for the Record cannot be ſent back to the Ju- 
ſtices ; and as the Court have Power to affirm the Conviction, by Conſequence they have Power 
to award Execution, which muſt be to the Sheriff, and not to the Conſtable, becauſe the one, 
and not the other, is the proper Officer to the Court ; and it muſt be by Levari facias, for the 
Words of the Statute are, that the Offender ſhall forfeit 40 J. to be levied by Diſtreſs ; and where 
ever the Law gives a Diſtreſs for a Publick Benefit, the Officer may fell. 1 Salk. 379. The King 
verſus Speed. 

7. W. R. was convicted for I and a Warrant was directed to the Defendant, to 
levy the Forfeiture by Diſtreſs, by Virtue whereof he diſtrained the Cattle of * R. and fold them 
to . V. but before he paid the Money to the Proſecutor, he was informed, that the Act of Par- 
liament would not juſtify him in ſelling the Cattle; thereupon he reſtored the Money to V. V. 
and the Cattle to V. R. and now the Proſecutor moved for a Mandamus, to compel him to pay 
the Money to him; but it was denied, tho' it was inſiſted for him, that he could not charge the 
Defendant in an Action, without giving the Warrant in Evidence, which he could not do, be- 
cauſe it was in the Cuſtody of the Defendant : It was held in this Caſe, by the Court, that a Co- 
fy of the Warrant was good Evidence.; that theſe Words in the Statute, (viz.) To be lewied by 
Diſtreſs, muſt be underſtood by Diſtreſs and Sale, & c. that tho? a Certiorari was brought after 
the Warrant iſſued forth, and thereby the Record removed into B. R. yet that could not hinder 
the Execution of it ; that if the Warrant was not made returnable, the Officer need not return it ; 
that if tis made returnable before the Juſtices, tho? the Record of Conviction is removed by Cer- 
tiorari, yet they may call the Conſtable to an Account upon the“ Warrant; that if before the * Seſſions 
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Certiorari comes, Execution is done in Part, the Office may go on. Mod. Caſes 83. Morley verſus may fue IN | x 
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(M) 
After Demiſe of the Ring. TD i! 


| | 
1. TD Efore the Statute 1 Ed. 6. if a Man had been indicted and convicted of any Treaſon, Mur- | Fl 
: der, or any Felony whatſoever, and the King had died before Judgment; in ſuch Caſe no | il q 
Judgment could be given at all, becauſe it was at the Suit of the King, and the Authority of thoſe 14 

Judges who ſhould give the ſudgment, was determined by his Demiſe; but now by that Statute Judg- | Wl | 
ment may be given in the Time of another King, which could not be done before. 7 Rep. 29. in | i 


Caſe of a Diſcontinuance of Proceſs, and 3 & 4 Marie, Dyer, Smith's Caſe. and 1 & 2 Eliz. Pal- 
mer's Caſe, S. P. 
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Indictment. 


(N) 
702 Extoꝛtion. 


5 HE Mayor of Lynu was indicted for Extortion, for that he received 245.0f B. G. to 


to give Judgment for him in an Action depending before him in contemptum Dominæ 
Regina, & contra formam Statuti; it was objected, that there was no Statute to puniſh a Judge 
in ſuch Caſe, and that ſatis eſt pœnæ Fudici quod Deum habet ultorem ; but adjudged, that if the 
Indictment had been contra pacem inſtead of contra formam Statuti, it had been good. 1 Leon. 
295. Mayor of Lynn's Caſe. 155 | A 
2. The Clerks of the Markets took a Penny only for viewing the Meaſures, without any Fault 
found in them, and without Sealing them; but if they ſealed them, then they took 2 d. for every 
Meaſure or Veſlel ; adjudged by all the Judges at Serjeants-{zn, that this was Extortion. Moor 
23. 
4 A Bailiff was indicted, for that he took colore officii extorfive of the Proſecutor 20 s. to 
which he pleaded, and was convicted on the ſame Day; and upon Error brought, the Judgment 
was reverſed, for the Seſſions cannot try and determine Offences in one and the ſame Seſſions, ia 
which the Offenders are indicted, and have pleaded ; now the Judgment in this Caſe was, that 
he ſhould be committed, and pay a Fine of 40 l. to the King, and treble Damages to the Party 
grie ved; and upon a Writ of Error brought, this was adjudged erroneous ; for tho' ſuch Damages 
might be aſſeſſed by Virtue of the Statute 23 H. 6. yet it muſt not be done by the Court till the 
Jury have found the ſingle Damages, and then the Court may treble them. Mill. 11 Car. Cro. Car. 
438, 448. Bumſted's Cale. . Jones 378. S. C. by the Name of the King verſus Lamferne. 
Error to reverſe a Judgment upon an Information for Extortion, at the Aſſiſes in Oxford; 
for that the Defendant being a Taylor, took more Money with an Apprentice than he ought ; 
the Error aſſigned was, that Juſtices of Aſſiſe have no Power to determine Offences of this Na- 
ture; but adjudged, that as Jullices of Oyer and Terminer they have Authority, &c. the Judg- 
ment was Ideo Conſideratum eſt, leaving out per Curiam; and for that Reaſon it was reverſed. 
Style 430. Richardſon's Caſe. | 
5. The Defendant being a Clerk of the Chancellor of a Biſhop, was indi&ed for taking 10 s. 
extorfive, for writing Letters of Adminiſtration contra formam Statuti, &c. By which *tis en- 
acted, that if the Goods are under the Value of 5 l. nothing ſhall be taken; if above that Value, 
and under 40 J. then 25. 6 d. but if above 40 J. tis caſus omiſſus out of the Statute ; now it was 
moved to quaſh this Indictment, becauſe it did not ſet forth, that the Goods were under or over 
the Value of 40 J. for if over the Value, then *tis not puniſhable in a Temporal Court, becauſe 
the Adminiſtration is an Eccleſiaſtical Cauſe; adjudged, that this Indictment was ill, becauſe it did 
not ſet forth the Value of the Goods; but if it had been framed upon the Common Law, and 
not upon the Statute, it had been otherwiſe. Palm. 318. Smithe's Caſe. | 
6. The Defendant, who was Bailiff of the Hundred of Sparkford in Com“ S. was indicted for 


| Extortion, for that colore Officii he took 50 6. Cc. upon Not guilty pleaded, he was found guilty, 


Sid. 435. 


and the Indictment being removed into B. R. it was inſiſted, that it was ill, becauſe it did not 
mention for what Cauſe he took this 50 5s. for that is iſſuable; but adjudged well enough, becauſe 
tis ſaid colore Officii, and probably he might demand it as Bailiff of the Hundred; but it might 
have been ill upon a Demurrer. Sid. 91. The King verſus Cover. 

7. Information againſt an Attorney for Extortion contra formam Statuti; it was moved in Ar- 
rell of Judgment, that Attornies are not within any of the Statutes of Extortion ; but adjudged, 
that they are within the Statute 3 Fac. cap. 7. and the Ch. Juſt. Keyling held, they were within 
all the Statutes; but this Information was quaſhed, becauſe it ſer forth, that Troy being an At- 
torney of the C. B. did at M. cauſe one Collap to be impleaded for 93. at the Suit of D. S. ad 


grave damnum of the ſaid Collop, but did not ſet forth in what Court he cauſed him to be im- 
pleaded. 1 Mod. 5. Troy's Caſe. | 


(P) 
Foz Foꝛgerr. 


1. INdictment for Forgery upon the Statute 5 Eliz. taken before V. N. and R. B. Juſtices of 
I Peace, necuon ad diverſas felonias, &c. audiend & terminand* aſſignat* ; adjudged, that 
they had not Power to take this Indictment; for the Statute which dire&s, that Offences ſhall be 
enquired,  &c. before Juſtices of Aſſiſe, or Juſtices of Oyer and Terminer, intend thoſe who have 
2 general Commiſhon, and not thoſe who have only a Special Commiſſion. Mich. 40 Eliz. Cro. 
Eliz. 601. Wilſon's Caſe. $- 5 

2. Information againſt B. G. ſetting forth, that he had forged a Leaſe of ſeveral Lands, Parcel 
of the Poſſeſſions of Serborne, in the Name of Sir Walter Rawleigh, naming the Lands, and amongſt 
the reſt Long- Mere, and in the Leaſe there were no Lands called Long- mere, but all the reſt were 
there ; upon Not guilty pleaded, the Deſendant was acquitted, becauſe he could not be * 
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of Forging ra Leaſe ſet forth in the Information, for that was a Leaſe of Lands called Long-mere, 


and the Leaſe pretended to be forged, was another Leaſe, in which no ſuch Lands were contained. 


Hob. 272. Meyer's Caſe. 2 Cro. 272. S. C. | 5 

3. Blake put his Son Apprentice to Alen, and entered into a Bond of the Penalty of 100 J. to 
Allen for his Good Behaviour, during the Apprenticeſhip ; afterwards the Maſter himſelf raſed our 
the Word Libris in the Bond, and put in Marcis; adjudged in the Star-Chamber, that this was 
not Forgery, becauſe the Maſter had injured no Body but himſelf in diminiſhing the Sum. Moor 
619. Blake verſus Ellen. | af, 

Indictment for Felony, being for a ſecond Forgery, after a Conviction for another Forgery, 
on the Statute 5 Elix. for Writings concerning Lands, &c. the Defendant had a Copy of his In- 
dictment, and being convicted, had Sentence to be perpetually impriſoned ; now, in ſuch Caſe he 
is not bailable by any other Court; adjudged alſo, that there are no Acceſſaries in Forgery. Moor 
666. Booth's Cale. | | 

5. Indictment for forging and publiſhing Letters of Credence to collect Money; the Defendant 
was convicted upon his own Confeſſion, and fined 160 J. & quod capiatur; it was objected, that 
ir doth not appear in the Indictment, that he received any Money on the counterfeit Letters ; but 
adjudged, that the Indictment was good, for the Subſtance of the Offence was Forging and Pub- 
liſhing, Cc. and not the Collecting, &c. and tho' it was not ſaid, that he falſo contrafecit, yet 
the Word contrafecit neceſlarily implies falſo. Style 12. Savage's Cale. 

6. Information for a Forgery againſt an Attorney, ſetting forth, that he had framed a Writing 
in Form of a Releaſe at Sherbourn, and that he publiſhed and gave it in Evidence at Dorcheſter, 
and the Venue came from Doreheſter, and this was held to be Mij-trial, tho? it was inſiſted, that 
the Publiſhing, and not the Framing, was the Crime; and it being in an Information, it was not 
aided by the Statute 21 Fac. or by any other Statute. 1 Vent. 17, 35. Perry's Caſe. 

7. Error to reverſe a Judgment in an Indictment for Forgery, upon the Statute 5 Eliz. cap. 4. 
for that the Defendant ſubdole & ſcienter & falſo fabricavit quoddam falſum factum & ſcriptum 
indentatum, &c. there were ſeveral Exceptions to the Indiciment,. but no Judgment given. 1 
Vent. 23. The King verſus King. 

8. Three Defendants were indicted for forging and malitious contriving and conſpiring an Entry 
of a Marriage in the Regiſter of Eaſt Greenwich, between Sir Robert Dudley and Frances Vavaſor, 
one of the Maids of Honour to Queen Elizabeth, and this was in Order to impeach the Title of 
Dower of the true Wife of the ſaid Sir Robert Dudley, and to deprive his Daughters of their In- 
heritance ; one of the Defendants, viz. Charles Dudley was found guilty, and Sir James Crofts 
and Richard Maſters were found Not guilty ; and it was objected in Arrelt of Judgment, that one 
could not be guilty of a Conſpiracy : But adjudged, that this Indictment was good without the 
Conſpiracy, and that was only an Inducement to the Fact; that this Regiſter-Book is Evidence at 


Law, and the Falſifying it is puniſhable ; the Defendant was fined 200 Marks, and Sir James 


Crofts's Name was raſed out of the Record. 2 Sid. 71. Dudley's Caſe. 

9. The Defendant was indicted, for that he fabricavit, vel fabricari cauſavit a Bill of Loading; 
and upon a Demurrer to this Indictment it was held ill, becauſe it ought to be certain and * 
tive. 1 Salk. 342. The King verſus Stokoe, For in an Indictment or Information, the Fact muſt 
not be laid in the Disjunctive. 

10. Upon a' Demurrer to an Indictment for Forgery, the Caption was, that per Sacramentum 
of the Jury, &c. onerat' exiſtentes præſentat exiſtit, that the Defendant falſo fabricavit & con- 
trafecit quoddam ſcriptum obligatorium; it was objected againſt the Caption, that triat* jurat' & 
onerai exiſlentes was Nonſenſe, becauſe there was no Verb to theſe nominative Caſes; and a 
Judgment had been reverſed upon a Writ of Error for Want of a nominative Caſe to a Verb; 
but adjudged, that this Indictment is to be conſidered as if it was for High T reaſon ; and if fo, *tis 
good notwithſtanding the Caption, for that did not make any Incertainty in the Charge; then it 
was objected, that the Crime for which the Defendant was charged was the Forging fal/ly, where- 
as it could be no Crime, if not truly forged ; but if it was truly forged, it could not be ſcriptum 
obligatorium, becauſe a forged Writing is not obligatory, therefore it ſhould be ſcriptum purport- 
ing a Writing obligatory: But adjudged, that to ſay falſo fabricavit is, that he being a falſe Man, 
did forge, or that the Thing forged was falſe ; and as to ſcriptum obligatorium, the Writing is not 


binding in Reality, but only in Shew and Appearance, ſo that 'tis an Obligation, tho' a falle one. 


1 Salk. 342. The Queen verſus King. 


11. Indictment for forging a Deed of Aſſignment of a Leaſe, with the Mark of one Goddard, 


the pretended Aſſignor, cujus tenor ſequitur, &c. but did not ſet forth the Mark of Goddard made 
to this Aſſignment ; and it was, that without it this was no Forgery; but the Objection was diſ- 

allowed. 1 Salk. 342. The Queen verſus Smith. | 
12. Information, &c. ſetting forth, that whereas on ſuch a Day, &c. Three or more Commiſ- 
ſioners of the Treaſury cauſed Exchequer-Bills to be iſſued ad receptum Scaccarii, according to the 
Form of the Statute, &c. and that Knight the Defendant exiſteu? nuper receptor generalis, Oc. did 
fraudulently and falſly indorſe twenty Bills at the Cuſtom-houſe, as if they had been received for 
Cultoms, and paid them into the Exchequer, as if they had been truly indorſed in deceptionem, &c. 
of the King; upon Not guilty pleaded, the Defendant was convicted, but Judgment way arreſted, 
becauſe nuper receptor did not import that he was the King's Officer at the Time of the Indorſing, 
bur rather the contrary, and if ſo, then he is a _ Perſon, and by Conſequence this Indorſe- 
602 ment 


5 Mod, 
147. 
2 Cro. 


345. 
Sid. 1 34. 
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Indictment. 


r 


Noy 99. ment was not criminal, becauſe it hurt no Body but himſelf; beſides, the Word Indorſe is n 
ficient, for that imports a Writing on the Backſide of a Thin 
it ſhould have been, that the Defendant put ſuch a Perſon's 


that the Defendant made a falſe Indorſement continen', &c. for tho” here is a Falſity, 


1 


ä _ 


ot ſuf. 


but not putting his Name to it; 
ame on the Back of the Bill, 26 
revera, there was no ſuch Perſon, or not ordered to put his Name; then the Words Quaſi recepta 
eſſent pro Cuſtumis, import only an argumentative Crime, when all criminal Charges ought to be 
very certain; tis true, the Information is, that alſo indorſavit in deceptionem Regis, and tis ſo found 
by the Jury; but a Fact cannot be made criminal by an Adverb of TIN and the Words 
In deceptionem, &. are only Matter of Concluſion; here is no expreſs Charge, for tis not ſuffi- 
cient to ſay, that the King was cheated, but he muſt ſhew how; and laſtly, it ſhould have been, 


is charged which is criminal. 1 Salk. 375. The King verſus Knight. 

13. Inditment was found at Seſſions for forging a Letter in the Name of JF. R. which being 
removed by Certiorari into B. R. it was quaſhed, for that an Indictment of Forgery would not lie 
before Juſtices of Peace, becauſe their Power being created by A& of Parliament, they have no 
Authority but what is given thereby; and the general Words of their Commiſſion De omnibus 
aliis tranſgreſſionibus & malefaitis quibuſcunq; extend only to ſuch Crimes as they have Power 
to examine by the ſeveral Statutes which created or enlarged their Juriſdiction. 1 Salk. 406. The 


Queen verſus Tarrington: 


(Q) 


About the Game. 


yet nothing 


I. Lemay upon the Statute 23 Eliz. cap. 10. for taking Partridges, it was laid to be cum 
Retiis; and it was objected, that there was no ſuch Word, for it ought to be cum Retis, 


and for that Reaſon it was held ill. 3 Bulft. 178. The King verſus Rivett. 


About Pighwars. Sce (W) per totum. 


1. OErjeant Hoskyns was indicted for not repairing the Highways in Sr. John's Street, ante Te- 
8 nementa ſua; it was quaſhed, becauſe it did not ſet forth how he became chargeable to re- 
pair, nor that he was ſeiſed of any Houle there, or that he lived there. Goldsb. 400. S:rjeant 


Hoskyns's Caſe. 


2. Information for Stopping a Highway, ſetting forth, that Time out of Mind there was a com- 
mon Highway, Cc. The Defendant confeſſed there was ſuch a Way, but ſays, that it was ſo foul 
and drowned with Water, that People could not paſs, and that he being ſeiſed of a Cloſe ad- 
joining, did, for their Profit and Eaſe, lay out another Way more commodious for Paſſengers; and 
that before he laid it out, he brought a Writ of 4d quod damnum, to enquire whether it was to 
the Damage of the People, Cc. and it was found, that it was not any Damage, Cc. this was held 
an ill Plea, both as to the Matter and Form of it, becauſe it did not appear by what Authority the 

efendant made this new Way, for the Writ Ad quod damnum, and the Inquiſition upon it, will 
not excuſe him, becauſe it doth not appear that he had any Licenſe from the King to bring that 
Writ, ſo that the Laying out this new Way is only at his Pleaſure, and the Subject hath no Inte- 


reſt in it, for he may ſtop it again when he will. Cro. Car. 193. The King verſus Ward. 
3. Indictment againſt the Defendant, for that he apud K. with a Brick-Wall, ſtopped 


up the 


King's Highway leading from London to K. this was adjudged ill, becauſe the Stopping is alledged 
to be at K. and the Way is from London to K. ſo that K. is excluded; then he was indicted a- 

ain, and the Stopping was alledged to be in alta Via Regia in K. but did not fay leading from 
fach a Town to ſuch a Town, nor any Boundaries; adjudged, that it need not, where the Stop- 
ping is alledged to be in a Highway, but it muſt where the Stopping is in a common Way. Tr:n. 


2 Car. Latch 183. Halſy's Caſe. 


4. Indictment againſt the Inhabitants of Mile-End in the Pariſh of S. for not repairing a High- 
way; it was objected, that Mile-End was but an Hamlet in the Pariſh, and that ſuch an Hamlet 
cannot be charged to repair an Highway, unleſs by Preſcription, becauſe of common Right the 

whole Pariſh is liable, and ſo it was adjudged. Style 163. Mich. 1649. 

5. Indictment for not repairing the Highways was quaſhed, for that it ſet forth, that the Defen- 
dant ought to repair it, by Reaſon of his Tenements, which is very incertain; it ſhould have been 
either ratione tenure of his Tenements, or that he and all thoſe whoſe Eſtate he had in the Tene- 
ments, have uſed to repair. Style 400. Hill. 1653. 


(N) About 


Indietment. 965 


( R ) % s 
About Ingrolling and Fozeftalling. See Ingrolling per totum. 


N Information againſt the Defendant, upon the Statute 5 Ed. 6. cap. 14. for engroſſing 
diverſos Cumulos grani, it ought to have been ſo many Buſhels or Quarters; but the 
Word Cumulus is ſo incertain, that the Information was held ill. 1 Bulſt. 317. The King verſus 
cher. | 
> hs Defendant was indicted and convicted by the Name of T. Davis, Fiſhmonger, for Buy- 
ing and Engtoſſing ſeveral Sa/mons, which he held and fold at an unreaſonable Price; it was ob- 


1. 


ed, that by the Statute 5 Ed. 6. cap. 14. — an are excepted, and that they may buy , W. 
or ingroſſing Fiſh going to Market. 1 Rol. jones 


and ſell at Pleaſure: Sed per Coke, they are puniſhable 
Rep. 11. The King verſus Davis. 


3. The Defendant was indicted upon the Statute 5 Ed. 6. for Foreſtalling; the Indictment ſet 
forth, that he met with T. S. and R. H. at D. near Briſtol, and bought ſo much Lead of them, 
which was to be ſold at Briſtol- Market; it was objected, that this Indictment was ill, becauſe it 
did not ſet forth, that T. S. and R. H. were coming towards the Market with their Lead; for the 
Statute requires, that the Foreſtalling muſt be a Buying a Thing of Perſons coming to the Market, 
for a Thing may be ſold in a Market, and not coming to the Market at that Time; and for this 
Reaſon the Indictment was quaſhed. 1 Ro#, Rep. 421. The King verſus Hook. 

4. Several were indicted, for that they engroſſed magnam quantitatem Straminis & fæni at R. 
with an Intent to ſell it at dearer Rates: adjudged, that this was altogether incertain, for it ought 
to ſet forth how many Loads of each, and therefore it was quaſhed. Mich. 10 Car. 1 Cro. 277. 

5. Information on the Statute 5 Ed. 6. for ingroſſing 100 Buſhels of Salt to ſell again; upon a 
Demurrer to the Information, adjudged, that Salt is not Victuals intended by that Statute ; but if 
any Man will engroſs Salt, to fell it at unreaſonable Prices, he may be indicted at Common Law and 
fined ; neither are Hops to be intended Victuals within this Statute. Cro. Car. 167. Maynard's 
Caſe. 

6. Information in the Exchequer againſt the Defendant for engroſſing Butter and Cheeſe; upon 
Not guilty pleaded, the Defendant was found guilty; and upon a Writ of Error in the Exchequer- 
Chamber, it was aſſigned for Error, that this Information was exhibited 13 Cctob. in Michaelmas- 
Term, 20 Jac. and that was on a Sunday: Sed per Curiam, tho' tis not dies juridicus to award 
any judicial Procels, yet tis good to receive an Information upon any ſpecial Law. V. Jones 156. 
Bedoe verſus Alp. | : 

7. The Defendant was indicted at the Aſſiſes in Kent, upon the Statute 5 Ed. 6. for engroſſing 
Apples and Cherries; adjudged, theſe were not Victuals intended by the Statute, and ſo the In- 
dictment was diſcharged. Style 199. Hill. 1649. 


(S) 
About Jnns and Inn⸗keepers. 


1. OEveral were indicted for erecting and keeping ſeveral Inns, but the Indictment did not con- 
clude ad nocumentum commune, and therefore it was quaſhed, for if *tis not a publick Inju- 
ry, tis lawful for any Man to build an Inn. Trin. 21 Jac. Goldf. 345. 

2. An Inn-keeper was indicted upon the Statutes 13 R. 2. and 4 H. 4. for that the common 
Price of Oats in the Market of R. between the Firſt of March, 17 Jac. and the Firſt of March, 
19 Jac. was not ultra 20 d. the Buſhel ; and that the Defendant exiſtens a common Inn-keeper, &c. 
ſold diverſis ſubditis, &c. and did not ſay hoſpitibus, in domo manſionali in Holborn, and did not 
fay infra boſpitium, two Hundred Buſhels of Oats for 2 s. 8 d. per Buſhel, contra formam Statut“: 
It was excepted againſt this Indictment, for that the Word Exiſtens imports, that he was a com- 
mon Inn-keeper at the Time of the Indictment, and not at the Time of the Offence ; then the 
Price, & c. was alledged to be non ultra 20 d. pro quolibet modio, which is very incertain; it 
ſhould have been pro modio, or pro aliquo modio, and not pro quolibet modio; then *tis ſaid that 
he ſold, &c. in domo manſionali, but left out infra hoſpitium; and he likewiſe left out the Word 
Hoſpitibus, for unleſs he ſold to his Gueſts, tis no Offence ; but notwithſtanding theſe Exceptions 
the Indictment was held good. 2 Cro. 609, Johnſon's Caſe, 


(1) Of 


20. 
The King verſus "OP ua 8. P. 
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Ok a Juſtice ot | eace, Judge, Conſtable, &c. See Extortion. Df a 
x * . Barretry. (E) 6. 3 n Ju- 


1. Conſtable was indicted, for that a Burglary was committed in the Night-time, and that 

be had Notice of it, and was required to make Hue and Cry, but refuſed ; adjudged, 
that the Indictment was ill, becauſe it did not ſhew the Place where the Notice was given. Cro. 
Eliz. 655. Crowther's Cale. + 

2. A Conſtable was indicted, for that having taker one upon a Warrant for a Burglary, he af- 
terwards at D. &c. let him eſcape ; this Indictment was quaſhed, becauſe there was not any Place 
alledgetl where the Conſtable took him, and therefore if he ſhould plead Not guilty, the Viſne 
muſt come as well from the Place where the Taking was, as where the Eſcape was, which could 

not be done by Reaſon of this Omiſſion. Mich. 33 Eliz. Cro. Eliz. 200. Bouch's Caſe. 

3. The Defendant was indicted, for that being a Conſtable, and that he had arreſted . R. 
for a Felony, and voluntarily let him go at large, but did not ſhew for what Felony the Perſon 
was taken, nor when it was committed, and for theſe Reaſons the Indictment was held ill, for it 
ought to ſhew what Felony, otherwiſe the Defendant cannot traverſe it; and it muſt ſhew when 
committed, becauſe it may be before the general Pardon, and then 'tis not Felony to let him go 
at large. Paſch. 42 Elix. Cro. Eliz. 752. Plowman's Caſe. x Bag 

2 Roll. 4. The Defendant was indicted, for that he took upon him the Office of a Juſtice of Peace, 
Rep-247- not having Lands of 40 J. per Annum, and that he ſent his Warrant to bring one before him to 
* 18H. 6. find Sureties for the Peace ; adjudged, that becauſe the * Statute appointed a Penalty for doing a 
cap. 11. Thing which was no Offence before, and appoints how it ſhall be recovered, the Party muſt be 
puniſhed in that very Manner, and not by Indictment ; beſides, it was not ſhewed, that the De- 
fendant had any Commiſſion, or did a& by Virtue of a Commiſſion, as a Juſtice of Peace. 2 Cro. 


643. Caſtle's Cale, 
Manſlaughter and Murder, and upon the Statute of Stabbing. See 
Appeals. (A) per totum. 


I. PPEAL of Murder, the Writ was, ad reſpondeudum B. G. alias dictus B. W. fratri &. 
A heredi of the Deceaſed, and the Declaration was, that the Defendant percuſſit the Decea- 
ſed, 1 die Maii, &c. of which he languiſhed at R. three Weeks, and there died, and ſo the De- 
fendant die & anno ſupradicto, &c. præfat' the Deceaſed murdravit, which muſt refer to the Day 
of the Stroke, and not of the Death, and ſo *tis wrong ; but the Defendant was diſcharged for the 
firſt Cauſe, (viz.) for that the Name of Brother and Heir, which enabled him to bring the Ap- 
eal, was after the Alias dictus, and what follows the Alias dictus is never accounted Part of his 
. Mich. 33 H. 8. Dyer 50. Warneford's Caſe. 
2. The Husband intended to kill bis Wife, and for that Purpoſe he adviſed another to Poiſon 
her, who accordingly bought Arſenick and delivered it to the Husband, and he put it into a 
roaſted Apple and gave it his Wife, who eat Part of it, and ſhe gave the reſt to her Child in the 
Sight of her Husband, of which the Child died, this was adjudged Murder, for the Law couples 
the Event to the Intention, which was malicious againſt the Wife ; but he who bought the Poiſon 
was not Acceſſary to the Murder of the Child, becauſe his Aſſent was not that the Child, but the 
Mother ſhould be poiſoned. Plowden 473. Saunders's Cale. 

3. Where the Words ex malitia ſua præcogitata are left out of an Inditment, yet if the Mur- 
dravit is in, that will ſupply the Want of theſe Words; but where the Word Murdravit is omit- 
ted, the Killing is no more but Manſlaughter, and 'tis within the General Pardon, tho* Murder is 
excepted therein. Paſch. 7 Ed. 6. Dyer 68. 1 Mar. Dyer 99. S. P. Mich. 14. Eliz. Dyer 304. 

4. Indictment againſt the Servant for the Murder of his Maſter, and the Word Proditorie being 
omitted, tho? the Defendant was convicted, yet he was reprieved, by Reaſon that Word was 
wanting. Mich. 7 Eliz. Dyer 235. | | 

5. In an Appeal of Murder, Exception was taken to the Indictment, becauſe it doth not ſet 
forth, that the dead Man was in pace Dei C Dominæ Reging ; but adjudged, theſe are only Words of 
Form to aggravate the Offence ; then it was objected, that the Depth of the Wound was not 
ſhewn, which, as this Caſe was, could not be, becauſe the Pan of the Knee was cut off; it was 
alſo objected, that the Indictment was tempore feloniæ pred” & murdredi, when it ſhould be mur- 
dri; but adjudged, the firſt Word was ſufficient, and murdredum being inſenſible, ſhall be reject- 
ed; and laſtly, it was excepted againſt, for that the Wound was on the fourth of Auguſt, &. and 
the Death on the nineteenth g December following ; and the Indictment is, that predi&# T. M. & 
W. M. &c. tempore feloniæ & murdri pred” fact“, (viz) 4 die Auguſti felonice fuer praſentes & 


auxiliantes, when the Murder was done on the fourth of Auguſt, for the Man was then living, and 
$ | con- 
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continued ſo till the 19th of December ; to which it was anſwered, that the Stroke being given on 
the 4th of Auguſt, the Death which followed thereupon ſhall have Relation to the Stroke; but 
the Court was of a contrary Opinion; and the Chief Juſtice Vray faid, that Indictments had of- 
ten been adjudged inſufficient, where the Stroke was on one Day and the Death on another 
Day; and the Jury conclude, that the Murder was done on the firſt Day, as in the Principal Caſe 
the Stroke was on the 4th of Auguſt, the Death on the 19th of December, and the Indictment 
was, that T. M. Cc. at the Time of the Felony and Murder aforeſaid, (viz.) 4th of Auguſt, was 
preſent and helping, Cc. & ſic pred” T. M. apud R. prad', modo & forma (which muſt be on the 
fourth of Auguſt) præd E. S. felonice murdraverunt, when he was then alive, and ſeveral Months 
after. 4 Rep. Heydon's Caſe, 41. Wrote verſus Wigg. Poſtea S. P. 5 Rep. 42. Hume's Caſe. 
S. P. 

6. In an Appeal of Murder, the Defendant pleaded, that at another Time he was convicted 
of Manſlaughter, and had his Clergy allowed, in which Caſe it appeared, that the Arraignment 
for Manſlaughter was after the Writ of Appeal, and before the Return, and the Conviction was 
by Confeſſion of the Fact ; adjudged this was a good Plea in Bar to the Appeal, for all is the ſame 
Felony, and that the Word Attaint in the Statute 3 H. 7. cap. 1. extends as well to a Conviction 
by Confeſſion, as by Verdict; for he who is attainted is convicted, and more; and tho' the Con- 
viction was pending the Appeal, yet ſince it was before the Defendant couid be compelled by 
Courſe of Law, to plead to the Appeal, tis good. 4 Rep. 45. Wrote verſus Migg. Cro. Eliz. 
276. §. C. Cro. Eli. 464. Penryn verſus Corbett, S. P. Moor 407. S. C. | 

7. In an Appeal of Murder, the Defendant pleaded Not guilty, and was found guilty of Man- 
ſlaughter, and had his Clergy ; afterwards he was indicted for Murder, and pleaded his former Con- 
viction in the Appeal; adjudged a good Bar at Common Law, and not reſtrained by any Statute, 
becauſe the Life of a Man ſhall not twice be put in Danger. 4 Rep. 40. Wetherel verſus Darley. 

8. Indictment for Murder, taken before B. G. Coronatore Dominæ Reginæ, infra lilertatem 
Villa Dominæ Regina de Corſbam, and it did not ſet forth, that the Vill of Corſbam was within the 
Liberty of Corſbam; tis true, that Indictments, which are Declarations for and in Behalf of the 
King, ought to be certain, but not to every particular Intent; for nimia ſubtilitas is not required, 
and therefore it ſhall be intended, that the Vill of Corham is within the Liberty of Cor/ham ; then 
it was objected, that dedit ei vulnus ſuper anteriorem partem corporis ſupter mamillam, with a 
ſingle m, when it ſhould he mammillam ; but adjudged, that falſe Latin ſhall not quaſh an Indi&- 
ment, if the Words are ſenſible, as theſe are, (viz.) ſupter mamillam, but they are ſuperfluous, 
becauſe the ptecedent Words import, that the Wound was given under the Pap, and between 
that and the Thighs; it was alſo objected, that Vulnus was not a proper Word to expreſs the 
Wound made by a Bullet, it ſhould have been Plagzm ; but adjudged, theſe Words were ſy- 
nonymus; it was alſo objected, that the Depth of the Wound was not ſhewed ; but it was anſwer- 
ed, that it did penetrate all his Body; ſo that ſhewed it to be mortal; then it was objected, 
that it was very improper to ſay, that the ound did penetrate all his Body, when it was the Bul- 
let, and not the Wound; but that was held to be ſignificant enough; but the Word percuſſit be- 
ing omitted, the Inditment was quaſhed for that Reaſon, it being adjudged, that in all Caſes of 
Death, except Poiſoning, that Word ought to be in the lndictment. 5 Rep. 1 20. Long's Caſe. 

9. Adjudged, that where two are fighting, and ſeveral looking on them, who do not endeavous 
to part them, if one of thoſe who was fighting is killed, thoſe who look'd on may be indicted 
and fined. Paſch. 44 Eliz.. Noy 50. Milbore's Caſe. 

10. A Butcher and others quarrelled, and in the Aﬀray the Butcher was hurt; about three 
Days afterwards one of thoſe with whom he had quarrelled came by the Butcher's Shop, and 
made a wry Mouth at him, who immediately came out of his Shop, and with a Sword cut him on 
the Calf of his Legg, and he died of the Wound ; this was adjudged Murder, becauſe there had 
been a former Quarrel between them, which continued for three Days; but if the Stroke had 
been given upon a ſudden Provocation of making a wry Mouth, without any Intention of killing, 
tho* Death enſued, tis not Murder. Cro. Eliz. 694, 778. | 

11. If an Officer is ſlain in the Execution of Proceſs, *tis Murder, tho' there was no former 
Malice ; and ſo 'tis if any one is killed in the affiſting an Officer; and if there is any Error in a- 
warding the Proceſs, or a miſtake of one Proceſs for another, and any Perfon is killed in the exe- 


cuting ſuch Proceſs, the Defendant ſhall not take Advantage of it. 9 Rep. 66. Mackallye's Caſe. 


2 Cro. 294. S. C. | 5 | 

12. If one gives a Cauſe of Provocation, and ſends a Challenge to another, and is killed, this 
is Murder in him who accepted the Challenge; for 'tis not material who began the Quarrel, be- 
cauſe where a Quarrel is begun the Malice continues till the laſt Stroke is given, and where Time 
and Place are appointed to fight, each Party carries Malice with him. 1 Bulſt. 69, 86. Morgan ver- 


ſus Egerton. 3 Bulſt. 171. * The King verſus Taverner. 
13. Two Prize-Plavers, or two Soldiers in muſtering, and one kills another in that Action, 'tis 


Manſlaughter only, becauſe not done Felonice. Hob. 134. Weaver verſus Wurner. Poſtea pl. 36, 
S. P. | 


14. If one put Poiſon in a Potion, with an Intent to poiſon another, and a third Perſon by 


Accident drinks it, and dieth, this is Murder; for the Law couples the Event with the Intention, 
Agnes Gore's Cale. 9 Rep. 81. | | | 


15. But 
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3 Bulſt. 
206, S. C. 


135. But the Omilſfion of the Word Felowice is not ſupplied by the Word Murdravit ; therefore 
it muſt be Felonice percuſſit, otherwiſe the Indictment is naught. 1 Bulſt. 93. Penruddock verſus 
Lang ford. | a g . | | & 1 
16. Indictment for Murder, ſetting forth, that the Aſſault was on the 12th Day of February at 
R. and that the Priſoner gave the Deceaſed a mortal blow on the Right Side, adtunc & ibidem, 


but did not ſay at what Place, and for this Reaſon the Indictment was held inſufficient. 1 Bulſt. 
203. The King verſus Clerke. | ; 

17. The Son of B. G. fighting in the Fields with another Boy, and being beaten by him ſo 
that his Noſe bled, went home to his Father, being about a Mile, and complained to him, who 
thereupon went into the Field with a Cudgel, and there beat the Boy, of which Blows he died ; 
adjudged this was only Manſlaughter ; for the Father going thither upon the Complaint of his 
Son, not having any Malice before, the Law will adjudge it was upon that ſudden Occaſion, 
and without any Malice, and tho' it was at that Diſtance of Place, it was all but one Paſſion. 2 
Cro. 296. Rohley's Caſe. See poſtea pl. 41. | | 

18. Reſolved by all the Judges, that if an Officer, who hath the Execution of any Proceſs, be 
killed in doing 'his Duty, 'tis Murder, for the Law preſumes there was Malice, becauſe the Of- 
fence was contra poteſtatem Regis & Legis ; and that, if there ſhould be any Error in the Proceſs, 
or other Miſtake, he who killed the Officer ſhall not take Advantage of it. 9 Rep. 65. Mackal- 
lie's Caſe. 2 Cro. 281: S. C. | 

19. Exception to an Indictment for Murder, becauſe it was laid, that the Stroke was ſuper fini- 
ſtram partem lateris, and did not ſhew in what Part, and therefore 'tis incertain ; but adjudged, 
that 'tis certain enough, for Latus is a Part well known. 2 Cro. 97. Hall's Caſe. 

20. Indictment for Murder, for that the Defendant in fiziſtra parte collis percuſſit the deceaſed, 
when it ſhould have been coll: ; ad,udged, that if the Party had not been outlawed, this had been 
a good Exception to quaſh the Indictment upon a Motion; but now he muſt bring a Writ of Er- 
ror. 1 Bulſt. 109. The King verſus Lemman. | 

21. The Lord Dacres and another, agreed to enter into a Park and hunt the Deer, and to kill all 
thoſe who ſhould oppoſe them, and accordingly they entered into the Park, and being asked by 
one, what they had to do there, that Perſon who came with the Lord Dacres, killed him, when 
the ſaid Lord was about a Quarter of a Mile from the Place where the Man was killed, and knew 
nothing of it ; yet this was adjudged Murder in him. Moor 86. Lord Dacre's Caſe. 10 Eliz. See 


71. 35. 


232. There being a Quarrel between Sir Rich. Mansfield and one Mr. Herbert, concerning a 
Wreck; they appointed to fight, and Mr. Herbert with his Servants, came to Sir Rich. Manſ- 
feld's Houle to tight bim; a Gentlewoman, who was Aunt to them both, perſwaded them to be 
Friends, and one of Mr. Mansfie!d's Servants threw a Stone at Mr. Herbert, which caſually hit 
the Gentlewoman, and killed her; this was adjudged Murther, by Reaſon of the Malice he had 
to Mr. Herbert. Moor 87. Sir Rich. Mansfield's Caſe. | 

23. A Maid Servant conſpired with another Perſon to rob her Miſtreſs; the Man came in the 
Night-Time, and hid himſelf in the Houſe, and ſoon afterwards killed the Miſtreſs; adjudged Mur- 
der in him, and Petit Treaſon in the Maid-Servant. Trip. 10 Eliz. Moor 91. 

24. Indictment at the Aſſiſes for Murder; the Clerk of the Aſſiſes hearing it read by his De- 


. puty, and that it was done on the 31 Day of Fune, when there are only thirty Days in that 


Month, and not diſcovering it to the Court at the Trial, by Reaſon whereof afterwards the Judg- 
ment and Execution was — 9 ; he was fined 40 /, and committed. Moor 555. Lewis's Caſe. 

25. Husband and Wife having lived many Years together, and both of them in a lewd Man- 
ner, and the Eſtate being almoſt ſpent, and both very Poor, the Husband told'the Wife, that he 
was weary of his Life, and that he would kill himſelf; the Wife replied, ſhe would do fo too, 
thereupon Fe deſired her to buy ſome Ratsbane, and that they would drink in together; accord- 
ingly the Wife bought the Poiſon, and put it into the Drink, and they both drank it ; but after- 
wards the Wife drank Oil, which made her vomit, and prevented the Poiſon ; but the Husband 
died ; the Queſtion was, whether this was Murder in the Wife. Moor 754- | 

26. Two were indicted for Murder, and the Grand Jury found Billa vera as to one, and Bil- 
la vera as to the other for Manſlaughter ; the Caſe was thus, . Two were fighting upon a ſud- 


den Quarrel, and F. a third Perſon, ſeeing them fighting, came up and killed one of them; it 


was a Queſtion, whether this was Murder or Manſlaughter in F. & per Coke Ch. Juſt. tis on- 


ly Manſlaughter in F. and in the other that was fighting with the Perſon killed; but there muſt 


Palm. 


45» 
ones 


198, 


be a new Indictment upon this Finding, or the Words ex malitia precogitata muſt be ſtruck out 
of the Indictment. 1 Roll. Rep. 407. Sir Matthew Carew's Caſe. Soak 

27. A Boy got on a Tree, and cut ſome Wood in a Park, the Woodward commanded him 
to come down, which he did, and then he ſtruck the Boy, who had a Cord about his Middle, 
and the Woodward tied one End of it to his Horſe's Tail, at which the Horſe being frighted 


run away, and dragging the Boy on the Ground, killed him, and the Woodward threw him over 


the Park Pales into ſome Buſhes ; adjudged Murder, becauſe he was killed when he made no Re- 
ſiſtance. Cro. Car. 13 1. Holloway's Caſe. - - 

28, An Officer coming towards the Defendant, with a Warrant to arreſt him, tho he did not 
uſe the Words, I arreſt you, but offering to lay Hands on him, and no other Provocation or Vio- 
lence, if he is killed, tis Murder. Cro. Car. 132. Pew's Caſe. Yo 725 

4 | 1 80 29. An 


Indictment. 


969 


29. An Officer having an Execution againſt the Defendant, hid himſelf all Night in an W. Jones 
Outhouſe adjoining to the Dwelling-houſe, and in the Morning called him to open the Doors, 429. 


which he refuſing, the Officer broke the Windows, ang endeavoured to force open the Door; 
and thereupon the Defendant ſhot him; adjudged only Manſlaughter; for tho? he killed an Of- 
ficer, yet it was not in Execution of his Proceſs, but in doing an unlawful Act, (viz.) in endea- 
vouring to break open a Door to execute a Writ at the Suit of the Subject. Cro. Car. 437. Cook's 
Caſe. 4th Rep. Seaman's Caſe. | | 

30. A Maid-Servant let a Chare-Woman into her Maſter's Houſe, without his Knowledge, and 
ſhe in the Night-time by Negligence, let Thieves into the Houſe, and then cried out, Thieves; 
the Maſter hearing the Noiſe, came down with his Sword drawn, and the Chare-Woman not 
willing to be ſeen, becauſe ſhe came thither without the Knowledge of the Maſter, hid her 
ſelf behind the Dreſſer, and being ſpied by the Maſter, ſhe was killed with his Sword; this 
was adjudged neither Murder nor Manſlaughter ; not Murder, becauſe there was no Malice 
nor Manſlaughter, becauſe he ſuppoſed her to be a Thief. March 5. Lovell's Caſe. Cro. Car. 

87. S. P. 
f . The Earl of Arundell and the Lord Chandos were indicted for killing Mr. Compton, and 
found guilty of Manſlaughter, and thereupon they were delivered over to the Marſhal, for the 
Court would not allow them to be hailed. P. 371. Style Rep. and p. 1654. The Protector verſus 
Summers, S. P. | 

32. Indictment for Murder quaſhed, becauſe it did not ſet forth upon which Part of the Body 
the Wound was, but generally, that it was upon the Hinder Part; nor of what Length and 
Breadth it was ; ſo that it could not be known, whether the Wound was mortal, or not. Style 76. 
The King verſus Savage. 

33. Indictment for Murder, ſetting forth, that the Defendant apud ILeſton-down in Com. H. in- 

ſultum fecit, &c. on the Decealed, & quod ibidem habuit & tenuit quendam gladium in dextra, 
& prad' (the Deceaſed) percuſſit, and did not ſay ibidem percuſſit ; for 'tis not a neceſſary In- 
tendment, that the Stroke was at the ſame Place were the Aſſault was firſt made; then it follows 
de quo inſtanter obiit, which is no Certainty of what he died ; and for theſe Reaſons it was quaſhed. 
Herzl. 35. Goodrige's Cale. 
34. Indictment for Murder at Durham, removed into B. R. where the Defendant pleaded a 
Pardon in theſe Words, Homicidium, feloniam, interfettionem, necem, ſeu quocunq; alio modo ad 
mortem deveniret, With a non obſtante to any Statute made to the contrary ; the Queſtion was, 
whether the King could pardon Murder; it was argued he could not, becauſe 'tis contra juſti- 
tiam, and that he cannot diſpenſe with the Statute of 13 R. 2. cap. 11. becauſe he is bound 
by it in Point of Juſtice ; beſides, a Pardon of all Felonies will not extend to Murder; on the 
other Side it was argued, that it was a Prerogative which was not taken away by any Statute, and 
that the Words quocunque alio modo, &c. did extend to all Manner of Deaths ; the Caſe was not 
adjudged. March 213. Rickabie's Caſe. 


35. MWormole, and three more in his Company, entered into Hide-Park with Arms, to ſteal 2 Roll, 


Deer, in the Night-Time, but being oppoſed by the Keeper and his Servants, they ran away, 
and being purſued one of them was wounded by a Shot; whereupon they came back, and Wor- 
mole Killed one of his Servants, for which they were all indicted, and found guilty of Murder ; 
becauſe they came into the Park to do an unlawful Act, and the Event ſhews their Malice to 
kill any one who ſhould oppoſe them, they being armed for that Purpoſe. Palm. 35. Wormol:'s 
Caſe. See pl. 21. | 

36. Sir John Chicheſter and his Man fencing with Foiles, the Chape of his Sword fell off, and 
he thruft his Man thro' the Belly and killed him, for which he was indicted. of Manſlaughter, and 
the Court directed the Jury to find it fo, becauſe ſuch Fencing was not warranted by Law, and there- 
fore the Parties at their Peril ought to take Care to prevent any Miſchief which might enſue ; and 
tho there was no Intention of doing any Hurt, yet the Act being voluntary, it was an Aſſault 
in Law, and Death enſuing, tis Manſlaughter. Allen 12. Sir John Chicheſter's Caſe. Pl. 13. 
S. P, | 8 1 

37. V. R. was indicted on the Statute of Stabbing, and the Indictment ſet ſorth, that he 
ſtabbed the deceaſed, and that Page and Horewood (who were likewiſe indicted) were preſent, 
and abetting him contra formam Statuti; they were all found guilty at the Aſſiſes in Nottingham, 
and V. R. was executed; but Roll's doubting whether thoſe two were within the Statute, it 
was adjourned into B. R. and adjudged, that they were not within the Statute; ſor tho' in Judg- 
ment of Law every one preſent is a Principal; ſo that the Indictment may recite, that any of 
them made the Thruſt; yet in Conſtruction of Law, which is ſo Penal, it ſhall extend only to 
him who actually did it; now tho' all are found guilty ſecundum formam Statuti; and thoſe two 
being not within the Statute, yet the Verdict ſhall be taken as it may ſtand with the Law; there- 
fore the Subſtance being found, the reſt is but Surpluſage, which ſhall not hurt the Verdict; 
eſpecially ſince the Indictment had been good without concluding contra formam Statuti, becauſe 
the Statute did not alter the Nature of the Offence, but only took away the Privilege which the 
Common Law allowed; ſo theſe two had their Clergy, and were burned in the Hand. Allen 
43. Page and Harwood's Caſe. EF 
38. The Defendant was indicted upon the Statute 1 Jac. againſt Stabbing, &c. for that he 

did Kill and ſtab one Yard with a Knife, and that the ſaid Ward prius non percuſt Byard contra 
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formam Statuti, &c. Upon: Not guilty pleaded, the Evidence was, that there being ſome angry 
Words between the Parties, Byard the Defendant did firſt ſtrike the ſaid Ward, and afterwards 
Mord did ſtrike Byard, and there were ſeveral Blows between them in the Scuffle ; Byard drew his 
Knife and tabbed Ward; two Judges were of Opinion, that Byard was not within the Statute, 
becauſe ard had ſtruck him before the Stab; but the other ten Judges held, that the Statute 
ought to be expounded thus, (viz. ) that the firſt Stroke muſt be conſtrued to be the firſt Stroke 
given, — not to any Stroke given by the Party ſlain before he was ſtabbed. V. Fones 3 40. By- 
ard's Cale. 7 4 | | 

39. The Sheriff upon a Bill of Middleſex made a Trecept to the Bailiff of Miſtminſter, to arreſt 
Sir. Henry Ferrers Knight, and he made a Warrant to his Under-Bailiff to arreſt him, who in 
executing the Proceſs was killed by the Servant; for this both the Maſter and Servant were in- 
dicted for Murder ; the Maſter pleaded, that he was a Baronet, and no Knight, and pleaded over 
to the Felony ; it was adjudged, that this being no legal Warrant, it was not Murder either in 
the Maſter or Servant. V. Jones 346. Sir Henry Ferrer's Cale. 

40, In a Special Verdict on an [Indictment for Murder on the Statute of Stabbing, the Jury 
found, that David Williams being a Velſbman, and having a Leek in his Hat on St. David's 
Day, and being angry at one Redman a Porter, for pointing at a Fack-a-Lent in the Street, with 
a Leek, and faying to the ſaid Williams, look on your Country-man, did ſuddenly take up a 
Hammer, and violently threw it out of his Right Hand, at and towards the ſaid Redman, with 
an Intention to hit him, and not Francis Marbury, and with the ſaid Hammer did then and 
there hit the ſaid Francis, there fitting in his Shop, on the Fore-part of his Head, Cc. the ſaid 
Francis then not having any Weapon drawn, nor then having firlt ſtriken the ſaid David, who 
gave him the mortal Wound mentioned in the Indictment, of which he died; adjudged this was 
not within the Statute of Stabbing ; ſo the Defendant had his Clergy. V. Jones 432. David 
William's Cale. | 

t. Indictment for Murder, and a Special Verdict found, that the Defendant. coming into his 
Houſe,found Mavers in the Act of Adultery with his Wife, and that the Defendant immediately took 
up 92 Stool, and ſtruck him on the Head, of which Blow he inſtantly died; and the Jury 
found, that the Defendant had no precedent Malice to the Deceaſed, this Verdict being found at 
the Aſſiſes in Surrey, the Record was removed into B. R. by Certiorari, and the Priſoner Maddy 
brought up by Habeas Corpus ; and adjudged only Manſlaughter, by Reaſon that the Provocation 
was 70 great, and that it was a ſtronger Caſe than * Royly's Caſe. 1 Vent. 158. Maddy's Caſe. 
Raym. 212. S. C. « | | 

42. Sir Cha. Stanley and Andrews were indicted for the Murder of a Bailiff, and upon a Trial 
at Bar, the Court held, that all who were preſent and aſſiſting Sir Cha. Stanley knowing he 


was arreſted, were Principals in the Murder; that tho' Sir Charles was forced out of the Com- 


pany by the Bailiffs before the mortal Wound was given, yet he was a Principal in the Murder; 
but if any Perſon ſee two Perlons fighting with Swords drawn, and in order to prevent Miſchief, 
aſſiſts the Perſon arreſted, and a Bailiff is killed, tis not Murder in him. Sid. 159. The King 
verſus Stanley. See the Queen verſus Wallis. | 

43. Mr. Nevill came to an Inn in Croyden where on Hacker and, another quarrelled with his 
Servants, and beat them; after this Aﬀray was over, Mr. Nevill being informed of the Matter, 
beat them who had quarrelled with his Servants, but they threw him on the Ground, and one 
of his Servants drew his Sword in Defence of his Maſter, and in the Scuffle Mr. Nevill was 
wounded with that very Sword, of which Wound he ſoon after died; the Servant who drew 
the Sword, was found guilty of Murder upon the Coroner's Inqueſt, and the other acquitted ; 
but he was indicted at the OId Bayly, and found guilty of Manſlaughter ; and the Servant was 
likewiſe indicted & the Coroner's Inqueſt, and found guilty likewiſe of Manſlaughter. Sid. 


254. The King verſus Nevill. 


44. One Bromidge was indicted for the Murder of Haſtings ; the Fact was thus, (viz.) there 
was a Quarrel between the Lord Morley and Haſtings, in the Fleece-Tavern in Covent-Garden, 
where Bromidge drew his Sword, and about two Hours afterwards they went into Lincolns-Tnn- 
Fields, where the Lord Morley and Bromidge drew their Swords againft Haſtings, but he was killed 
by my Lord Morley, and there was no Malice proved on either Side; the Court directed the Jury 
thus, that the Difference between Murder and Manſlaughter was, that the one is upon Malice pre- 
penſed, the other 1 Kea ſudden Provocation, that it hath been doubtful what ſhall be a ſudden 
Provocation; ſome have been of Opinion, that Words without Blows are not a Provocation ; bur 
if there is a Provocation in an Houſe, and they fight there, and one is killed, *tis only Man- 
ſlaughter ; but if after ſuch Provocation they agree to fight elſewhere, that being not a conveni- 
ent Place, becauſe in an Houſe, and one is killed, tis Murder; becauſe their Reaſon was ſo 
far ſedate as to judge of the Inconvenience of one lace, and the Convenience of another; but the 
Jury found the Defendant guilty of Manſlaughter only. Sid. 276. The King verſus Bromidge. Se: 
the King verſus Morley. 1 | Wed . 
45. In a Special Verdict on an Inditment for Murder, the Caſe was, in Hillary-Term, 1659. 
a Latitat iſſued to arreſt Thurſton, returnable in Eaſter-Term following, and on the 29 Maii he 
was arreſted, but the Bailiff was killed; afterwards an Act was made to confirm all judicial Pro- 


ceedings; which Act related to the firſt Day of the Parliament, (vi. ) to the 15th of April, 1660, 


now the Writ, FA LEN the King was reſtored, being illegal, and the Act of Parliament making 


it afterwards legal, the Queſtion was, whether this Killing was Murder, for if it had not been 4 
3 ; | this 
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this Statute, the Killing had been upon an illegal Arreſt; now it was inſiſted for the King; 
that tis Murder, becauſe by Relation to the firſt Day of the Parliament, all the Proceſs is made 
Good, which is true, but not to ſuch an Intent as to make that Murder ex poſt fatto, which 
was not ſo when it was actually done; but the Defendarit afterwards pleaded his Pardon. 1 Lev. 
91. The King verſus Thurſton. 2 . 

46. A Special Verdict was found at the Seſſions in the Old Bailey, London, and the Matter 
being referred to all the Judges, was thus: . David Hunter was indicted upon the Statute 
1 Jac. 1. of Stabbing Adrian De Loy, not having any Weapon drawn, which happened thus, 
(viz.) Hunter called De Loy lying Sot, who thereupon called Hunter Scotch Dog, who inſtantly 
{truck De Loy in the Face with the Back of his Hand, thereupon De Loy attempted to draw his 
Sword, but was prevented by the Company; ſoon afterwards De Loy threw a Pot at Hunter, 
but miſſed him, who drew kis Sword, and gave De Loy the Wound of which he died ; the Que- 
tion was, whether Hunter ſhould have the Benefit of Clergy, or not; and this Doubt did ariſe 
upon the Words of the Statute, ; (viz. not having a Weapon then drawn; all the Judges admitted, 
that as long as the Pot was in De Loy's Hands, it was a Weapon drawn againſt Hunter; but five 
of them held; that after he had thrown it out of his Hand, it was then no Weapon drawn at the 
Time of the Wound given; for they held, that the Words then drawn mult refer to the Time of 
the Wounding ; but five others held, that he ſhould have the Benefit of Clergy, for the Words 
then drawn ſhall relate to the Beginning of the Fighting, and not to the Inſtant of Wounding ; 
for if two Men are fighting, and one drops his Sword, or *tis ſtruck out of his Hand, and then 
he is immediately killed by the other; or if one darts his Sword at the other, who inſtantly 
wounds him, of which Wound he afterwards dies, the Perſon ſhall have the Benefit of Clergy, 
for he who was killed had a Weapon drawn at the Time of the Fighting, and did all the Miſchief 
he could with it, and it was his own Act that he had it not at the Time of the Wound given: 
The Recorder who reported this to the King, was of the Opinion with the five laſt Judges, and 
ſo was the King himſelf, ſo Hunter had his Clergy. 3 Lev. 255. The King verſus Hunter. 

. The Defendant was indicted at Common Law, and likewiſe upon the Statute of Stabbing, 
for the Murder of one James Wells, and the Jury found a Special Verdict at the Aſſiſes in Malis: 

" That the Pe:ſon ſlain was the Defendant's Gardener, and being in a Room near the Kitchen 
in the Defendant's Houſe, he ſent one Phillips to demand the Key of the Garden-Door of VMels; 
but he refuſing to deliver it, the Defendant went into another Room and fetched his Sword, and 
then came to Wells and expoſtulated with him about the Delivery of the Key, and Iells giving 
ſome rude Anſwer, the Defendant ſtruck him on the Head with his Sword, and Hells having a 
Snead of a Scythe in his Hand, ſtruck at his Maſter ſeveral Times, whereupon the Defendant kil- 
led him with his Sword; it was argued that this was Murder, for tho' Death might not be intend- 
ed at firſt, yet the Maſter in this Caſe being doing an unlawful Act, and Death enſuing, the Law 
will imply Malice from the Nature and Manner of Doing it ; now the Maſter was doing an unlawful 
Act, (viz.) correcting his Servant with a drawn Sword, which is a very improper Inſtrument for 
that Purpoſe ; and the firſt Act being unlawful, the ill Event is coupled to that Act; beſides, the 
Law implies Malice where a Man is killed without any Provocation, for the Striking his Maſter 
was in Defence of himſelf and ſubſequent to that unlawful Act which his Maſter did begin, (vix. ) 
the Striking him with his naked Sword: But on the other Side it was argued, that where a Man 
is doing an unlawful Act, and Death enſues, the Law will not imply Malice, unleſs the Act it ſelf 
extended to Death; for tis an unlawful Act to commit a Treſpaſs, or to beat a Man, but yet if 
Death enſues, it will not be Murder; *tis an unlawful Act to fight a Duel, but yet if two Men 
fall out and preſently fight, and one is killed, tis only Manſlaughter ; beſides, the unlawful Act 
muſt not only extend to Death, but it muſt be voluntary and done ſedato animo ; for if tis invo- 
luntary and in Paſſion, tis not material who was the firſt Aggreſſor; therefore the Caſes of Shoot- 
ing at a Deer and killing a Man, and the Entring into a Park to ſteal Deer and killing the Keeper, 
are not applicable to this, for the Shooting, & c. was not only unlawful, but voluntary, and the 
immediate Cauſe of Death ; ſo was the Entring into the Park with a malitious Intention to teal 
Deer, or to kill thoſe who oppoſed them; the berter Opinion was, that this was not Murder. 
5 Mod. 287. The King verſus Keate. 

48. Captain Kirk was found guilty of the Murder of Conway Seymour upon the Coroner's In- 
queſt, and alſo upon an Indictment by the Grand Jury, and afterwards rendered himſelf to Priſon + 
and the firſt Term after his being in Priſon, he moved to be brought to his Trial or bailed : Holz 
Ch. Juſt. was of Opinion that it ought to be granted, becauſe the Proſecutor had been too dila- 
tory in the Proſecution ; this was a Fault at Common Law, and therefore it was redreſſed by the 
Statute 3 H. 7. by which it appears, that Juſtice ought not to be delayed: But the other Judges 
were againſt him, becauſe after he had ſurrendered himſelf, he did not give the Proſecutor timely 
Notice, and therefore could not be tried this Term, nor bailed ; 'tis true, the Court may bail in 
Murder, but tis never done, unleſs in extraordinary Caſes. 5 Mod. 454. Capt. Kirk's Caſe. 

49. Tho. Howard, Brother to the Earl of Carliſſe, and his two Servants Naylor and Mills, were 
convicted for the Murder of one Proby, Servant of a Horſe-keeper, and being brought to the Bar, 
they pleaded the King's Pardon, in which all the Proceedings upon the Indictment were recited, 


and that the King pardoned the Killing and Felony, but the Word Murder was omitted, and there 


was no Writ of Allowance; whereupon Mr. Howard was adviſed to get a better Pardon, for other- 
wiſe this might be repealed upon a Scire facias ſeven Years hence, and he might be executed, 
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and afterwards he produced a better Pardon and a Writ of Allowance. Raym. 13. Mr. Hou- 
ard's Caſe... | 1 9 

Jo. Inditment in Surrey for a Murder, upon Not guilty pleaded, the Jury find, that the De- 
fendant Manning took his Wife in the Act of Adultery with the Perſon ſlain, and that he imme- 
diately flung a Joint-ſtool at him, and with the fame killed him; adjudged only Manſlaughter, 
and he was burnt in the Hand, and very gently, by the Order of the Court, for that there could 
not be a greater Provocation. Raym. 212. Manning's Caſe. | 

51. Upon an Indictment for Murder, the Caſe was, the Defendant being a Collector of 
the Hearth-Money, came to one Meſt's Houſe to demand the Money, but there being only a 
Maid-Servant in the Houſe, and ſhe having no Money, the Defendant diſtrained a ſilver Cup, 
and the Maid endeavouring to ſtop him from carrying it away, ſtood in the Door-way, thereupon 
the, Priſoner beat her ſo againſt the Door-Poſts that ſhe died within three Weeks ; adjudged, this 
was only Manſlaughter, for it was a Provocation to obſtruct him going out with the Diſtreſs. 
1 Vent. 216. Goßes Caſe. | 

52. Dangerfeild was convicted for publiſhing a Libel againſt the King, and was ſentenced to 
pay 500 l. and to be whipp'd on Thurſday from Aldgate to Newgate, and on Saturday following 
from Newgate to Tyburn, which was done; and as he was returning in a Coach from burn, ſome 
Words paſſed between him and the Defendant, who run him into the Eye with a ſmall Cane, of 
which Wound Dangerfeild died on the Monday following, and Frances the Defendant was con- 
victed of the Murder and executed. 3 Mod. 68. Dangerfeild's Caſe. 

53. Indictment againſt A. B. for the Murder of one Cooper, and likewiſe againſt C. D. and E. 
for that they were preſent aſſiſting, aiding and abetting A. B. therein: E. being arraigned on this 
Indictment, pleaded Not guilty; and upon the Trial the Evidence was, that Cooper who was kil- 
led was a Conſtable in the Execution of his Office with ſeveral Conſtables in May-Fair ; that the 
Priſoner at the Bar was the firſt who drew his Sword, and with about forty other Perſons fell up- 
on the Conſtables; that this Riot continued about. an Hour, in which Cooper was killed, but by 
whoſe Hand it was not known; but it appeared that A. B. had been tried and acquitted upon 
this Indictment; adjudged, that this Indictment is againſt the Priſoner as aiding and aſſiſting A. 
B. who was acquitted of the Murder; yet where ſeveral Men make a Riot, and one is killed, all 
are Principals, and as well he who began the Riot, as the Perſon who actually did the Fact. 1 Salk. 
334 The Queen verſus Wallis, | | 


CW.) 


Foꝛ Nuſances. 


$ Fu Indictment will not lie for Stopping a Way on his own Lands, nor for encloſing a 
Ground where another ought to have Common, but an Action on the Caſe. 2 Leon. 
117. Willoughby's Caſe. | 
So for Stopping a Way Valde neceſſariam, is ill; beſides, there was no Addition to the Defen- 
dant's Name. 4 Leon. Keen's Caſe. 

2. Indictment for a Nuſance in the Highway ad commune nocumentum ligeorum prope inhabitan- 
tium, quaſhed, becauſe it ought to be general, and not reſtrained to the Inhabitants near it, 
1 Roll. Rep. 406. The King verſus The Vill of Hornſey. | 

3. Two Indictments were preferred againſt the Defendant for erecting Purpreſtures, and two more 
for continuing them in the Highways; upon Not guilty pleaded, he was found guilty of continuing 
them, but acquitted of the Erecting; therefore it was inſiſted, that he could not be guilty of the 
Continuing, which may be true, if the Erecting and Continuing had been in one Indictment; 
but certainly a Man may be guilty of Continuing that which was erected by another. Style 148. 
Gunter's Caſe. | 

4. Indictment for Building a Barn on a Highway ad nocumentum of the Subjects paſſing that 

Way, but did not conclude contra pacem, for which Cauſe it was held inſufficient; then it was 
made a Queſtion, whether it ſhould be quaſhed before the Defendant produced a Certificate, 
that „ ee was removed; and by the better Opinion it was quaſhed. Cro. Car. 42 2. Ley- 
ton's Caſe. | | 

5. Four Men were indicted for ſetting up Signs on their Houſes and keeping Inns, &c. and for 
ſelling Victuals to Travellers ad commune nocumentum, &c. and upon Demurrer it was objected 
againſt this Indictment both as to the Matter and Form, for that it was a Nuſance, and that four 
could not be joined in one Indictment, when their Offences were ſeveral ; but adjudged, that tis 
lawful to ſet up an Inn, and that by putting up a Sign he becomes chargeable to the Publick ; and 
therefore if he refuſes Lodging to a Traveller, an Action on the Caſe lies againſt him; that Four 
might be joined in an Indictment, if it had ſet forth, that they ſeparaliter had ſet up Inns, but that 
for Want of that Word this Indictment was ill; that where an Indictment is preferred for a Thing 
which is malum in je, there it muſt conclude ad commune nocumentum ; bur if tis for Abuſing or 


Miſ uſing a Thing, which in itſelf was lawful, there the particular Miſ-uſer muſt be alledged, as 


in the principal Caſe, that the Place where the Inns were ſet up is dangerous; that there were 

too many before; that they harboured Thieves, Oc. and for theſe Reafons this Indictment was 

quaſhed. Palm. 367, 373. | | 
N | | 6, In- 


\ 


6. Indictment for erecting Poſts and Rails in the Highway ; tis neceſſary to prove, that the 
Party indicted ſet them up; for continuing them, or not ſuffering them to be removed, will not | 
ſupport ſuch Indictment. 1 Vent. 183. Auſtin's Caſe, 

7. Indictment for a Nuſance, ſetting forth, that Billing ſgate-Dock was a common Dock, to which 
all ſmall Ships coming with Proviſions to the Markets in London were brought, but that no great 
Ship ought or uſed to come there; that the Defendant brought a great Ship there of 300 Tuns, ol 
Ad commune nocumentum of the Queen's Subjects; it was objected, that it was inconſiſtent to ſay . FR 
a Place is a common Dock, and that it is a Nuſance for a great Ship to come there, becauſe a com- = 
mon Dock is free for all Ships, for otherwiſe it cannot be Common ; but ruled, that a Dock may 4 
be Common only for ſmall Ships as well as a Highway be common only for Pack- Horſes, or a 
Horſe-Way, and if Carts ſhould paſs in ſuch a Way,. and make it inconvenient for Horſes and their 
Riders, this would be a Nuſance, and indictable; beſides, Inditments for Nuſances are ſeldom 
quaſhed, but if removed into B. R. and the Indictment confeſſed, it will be a Mitigation of the Md 
Fine, and it may be proper to have Affidavits to leſſen the Offence; the Defendant in this Caſe | þ 
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demurred to the Inditment. Mod. Caſes 145. The Queen verſus Leich. 


(X) 
Oath of Allegiance, refuſing, 


1. Tx Lord Vaux was indicted for refuſing to take the Oath of Allegiance, being lawfully 
tendered to him, and he being above eighteen Years old; this was certified ro B. R. un- | 
der the Hands of ſeveral of the Privy Council, and he being brought into Court, and the Oath | h | 
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read to him, he prayed to have Counſel, but it was denied; and being preſſed to plead to the 
Indictment, he confeſſed it, and thereupon he had Judgment of Præmunire, according to the Sta- 
tute 16 R. 2. (viz.) to be out of the King's Protection, to forfeit his Lands, Tenements, Goods 
and Chattels for ever to the King, and to be impriſoned during Life. 1 Bulſt. 197. Lord Vaux's 
Caſe. | | 

2. The Defendant was indicted for malitiouſly and ſeditiouſly ſaying, He that ſpeaketh againſt 
the Pope is a Rogue, for the Pope is above the King and this Kingdom ; he was committed and re- 
manded for Want of Bail, Palm. 426: Matchett's Caſe. | 


Vi 
Foz Perjury and Suboꝛnation. 
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I. A Information was exhibited againſt a Sheriff for Perjury, for returning one who was not 

elected Knight of the Shire; it appeared, that by the Perſuaſion of B. G. he did not take 
an Oath at the Entrance into his Office, yet both the Sherift and the ſaid B. G. were fined and 
committed by the Court for their Contempt. Trin. 1 Eliz. Dyer 168. Bronker's Caſe. Hill. 5 
Car. Long's Caſe. S. P. | . 

2. The Oath was made in Middleſex, and the Indictment for Perjury on the Statute, was in 
Staffordſhire, ſetting forth, that he was examined upon certain Articles in the Star-Chamber, and 
that he falſo & voluntrie depoſuit, and did not ſhew in what Matter, nor in what Action, for 
which Realon it was quaſhed. Cro. Eliz. 137. Stedman's Caſe. 

3. Indictment on the Statute, for that the Defendant apud Caſtrum Leiceſter falſo depoſuit, and 
did not ſhew in what County the Caſtle was, and the proper Concluſion was omitted, (viz.) 
fic falſo & voluntarie perjurium commiſit, for which Reaſons it was quaſhed. Cro. Eliz. 137. Ri- 
chard verſus Thomas. | | . 

4. Tuo were indicted, for that they falſo & corruptive depoſuere, wheteas the Statute is wil- 2 Leon. 
Full); and the Indictment concluded & fic voluntarium commiſerunt perjurium, for this Reaſon it £ * 
was quaſhed. Cro. Eliz. 147. Lembro verſus Hamper. | 535. 8 P. 

5. The Defendant was indicted on the Statute, for that there was a Suit in Chancery between 
the Parties for the Manor of Staverton in Devonſhire, and a Commiſſion was awarded to examine 
Witneſſes in that Cauſe; and that the Defendant being examined, did ſwear, that a Feoftment of 
the Manor was delivered as an Eſcrow, innuendo Manerium praditt, when it was delivered abſo- 
lutely, and this was aſſigned for the Perjury; but the Indictment was quaſhed, becauſe it did not 
appear that the Defendant made Oath of the Delivery of a Feoffment of the Manor of Staverton, 
but of the Manor generally; 'tis true, tis made certain by the * Innuendo, but a Man ſhall not be 
puniſhed for Perjury by an Innuendo. Cro. Eliz. 428. | | 

6. Indictment for Perjury, ſetting forth, that the Defendant falſo depoſuit ſo and ſo, and con- 
cludes, & fic voluntarie corrupte & falſo depoſuit; adjudged haught, for voluntarie & corrupte 
ſhould be alledged with the Fact. 3 Cro. 201. Somerſett's Caſe. 

7. The Defendant was indicted for Perjury in an Afidavit made before Sir Robert Rich, contra 
formam Statuti 5 Eliz. and becauſe it was not alledged, that Sir Robert Rich was then a Maſter in 
Chancery, it was adjudged, that Perjury in this Affidavit was not within the Statute. 3 Bylſt. 33 2. 
The King verſus Bell. | . 

8. The 


* See The 
King v. 
Creep. 
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; 8. The Defendant'was indicted upon the Statute for Perjury, for that he being produced as a 
Wirnels for the King at a Trial upon an Information, and ſworn, did falſly ſwear, &. ſettin 
out the Oath and the Falſity; it was excepted againſt the Indictment, that a Witneſs for the King 
could not be puniſhed” by Indictment, becauſe that is likewiſe at the Suit of the King; and 'tis 
not reaſonable that be ſhould puniſh his own Witneſſes, and ſo it was adjudged. 2 Cro. 120. 
Prices Caſe. i | p 
9. Indi&metit on the Statute 5 Eliz. cap. 9 ſetting forth, that there was a Suit in Chancery, 
and that a Commiſſion iſſued to examine Witneſſes, and an interro atory being adminiſtred to the 
Defendant, whether he knew (ſetting forth the Interrogatory) he Ply and corruptly depoſed, &c. 
* , Roll (ſetting forth the Oath) whereas in Truth, Cc. the Indictment was quaſhed, becauſe it did not 
Rep. 42% appear * what was the Iſſue in Chancery, nor that what he ſwore tended to the Proof or Diſproof 
Mandy of the Iſſue, ſo as it might appear to be a Damage to the Proſecutor, 2 Cro. 257. Sharp's Caſe. 
Caſe. S. P. Cro. Elix. 184. S. P. and 428. S. P. 2 Leon. 40. Green verſus Edwards. S. P. 
to. Indictment was quaſhed, for that it ſet forth, tacto per ſe ſacro Evangelio falſo depoſuit, 
which is not a poſitive Allegation that he was ſworn. 2 Cro. 105. Dinſton's Caſe, 
11. The Defendant was outlawed upon an Indictment on this Statute; and upon Error brought 
it was aſſigned for Error, that he was indicted by the Name of B. G. de Parochia de Algate, and 
did not ſhew in what County Algate was, tho Middleſex was in the Margin; adjudged, that ſhall 
be referred to the Place where the Offence was committed, and not to the County in which the 
Defendant dwelt, and for that Indictments ſhall not be taken by Intendment, it was reverſed. 
2 Cro. 167. Leeche's Caſe. | 
12. Error to reverſe an Outlary upon the Statute of Perjury, the Error aſſigned was, that the 
Statute was miſrecited, for tis quod quilibet attinctus de tali offenſa admitteret inſtead of am;t- 
teret & forisfaceret 20 l. and for this Cauſe it was reverſed. 2 Cro. 133. Parker's Caſe. 
1 Bulſt. 13. Upon a Depoſition made in the Court of Requeſts, in a Cauſe there depending, concerning 
107. a Title to Lands, tho“ the Party ſwear a Thing which is falſe, yet he cannot bo puniſhed for Per- 
* But an jury; for *tis a vain and not a corrupt Oath, becauſe that Court cannot examine Titles of Lands. 


— 111. Paine's Caſe. Moor 627. Agard's Caſe. S. P. See Poſtea 36. 


Leet for Taking a falſe Oath coram Seneſchallo, was held good. 4 Leon. 105, and ibid. 25. Newman v. Sheriff. 


t4. There was a Bill and Anſwer in Chancery filed, and by an Order of Court one L. was made 
a Party to the Bill; and upon a Commiſſion to examine Witneſſes in a Cauſe between the Plain- 
tiff and the Defendant, and the aforeſaid L. a Witneſs was produced and examined on the Part of 
L. who depoſed dire&ly for him, and thereupon a Decree was made againſt the other Defendant, 
who brought an Action of Debt againſt this Witneſs, upon the Statute 5 Eliz. of Perjury, as a 
Party grieved by his Oath ; but adjudged, that the Action did not lie, becauſe there was no Iſſue 
between the ſaid L. and the Defendant in Chancery, for he was made a Party to the Bill by a col- 
lateral Order; and there was no Bill brought by or againſt him ſo out of the Statute; and it be- 
ing a Penal Law, ſhall be taken ſtrictly. Tel. 22. Brode verſus Owen, 
15. A Bill in Chancery was exhibited againſt two Defendants; one of them, after he had put 
in his Anſwer, made Afﬀidavit, that the other was very fick, and could not travel without Dan- 
er of his Life ; when the Cauſe came to be heard, the other Defendant came into Court, and af- 
rmed, that he was not ſick at that Time when the other ſwore he was, but that it was a Con- 
trivance of that Defendant, that he ſhould go to Bed and feign himſelf ſick, that when he came 
to London he might affirm that he left him fick in Bed ; whereupon the Lord Keeper Egerton or- 
dered both Parties to be examined upon Interrogatories, and one affirmed that the other was ſick, 
which the other poſitively denied ; and Witneſſes were alſo examined, who proved the Practice, 
which was not only a Contempt to the Court, but double Perjury, for which he was fined and 


committed, and ordered to pay Coſts of Suit. Moor 656. Bullen verſus Bullen. 
16. The Defendant was indicted for Perjury, for that he being asked by the Judge, in giving 
Evidence, whether T. S. brought ſuch a Number of Sheep from one Town to another altogether, 
he anſwered that he did, when in Truth he did not drive them altogether, but at ſeveral Times : 
Et per Curiam, he ſhall be diſcharged, for 'tis not material whether be brought them altogether, 
or not, for the Subſtance was, whether he brought them, or not, and not the Manner of bringing 
them. 2 Roll. Rep. 42. Laiſton's Caſe. | | 
17. The Defendant was to prove a Matter concerning himſelf, and he with one V. procured 0. 
a Knight of the Poſt, to ſwear that he knew T. S. did ſuch a Fact, and the Truth was, that he 
did it, but O. who made the Oath did not know it, nor ever ſaw T. S. before, and this was ad- 
judged Perjury, and puniſhable in B. R. the Indictment being by Order of the Lord Keeper, and 
the Oath being made in the Court of Chancery, and this is puniſhable at Common Law ; there- 
fore the Objection, that it did not conclude contra formam Statuti, was not allowed. 2 Roll. Rep. 
244+ Whickſley's Caſe. m2 Dis | | 
18. Exceptions to an Indictment for Perjury, for that it was in plena Seſſione generally, without 
ſhewing what Seſſions, either the Quarter-Seſſions, or not, and for that it did not ſer forth, that 
any of the Juſtices before whom it was taken were of the Quorum. Style 124. Trin. 24 Car. 
19. It was a Doubt to the Chief Juſtice Roll, whether a Man might be bailed upon an Indict- 
ment of Perjury, tho' the Clerks of the Crown-Side affirmed that he might, Hid. 1652. 
Style 368. | | | | | 
I 20. In- 
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Indictment. 

20. Indictment againſt O. for Perjury, and that I. was N and abetting to it; for that 
had made an Oath in Chancery, that certain Articles exhibited in that Court for the 
Good Behaviour were true, when he did not know the Parties to thoſe Articles, or that an 
Part of them were true; the Defendants were found guilty ; and now it was moved, that the 
Indictment was ill, becauſe it did not conclude contra formam Statuti ; and at Common Law a 
Man is not puniſhable for ſwearing what he doth not know to be true, unleſs 'tis falſe ; but ad- 


judged, that it is Perjury at Common Law to ſwear without Knowledge, tho? the Thing is true. 
Pal 294. Ockley and Whitlesby's Caſe. | 


21. Indictment for Perjury, ſetting forth, that one Sotherton had brought an Action of Treſpaſs , Roll. 


' againſt T. S. for a Treſpals done by his Sheep in Sotherton's Cloſe, (reciting the whole Record) and Rep. 368. 


that T. S. had pleaded Not guilty, and at the Trial GE. D. (the Perſon now indicted) falſo, mali- 
tioſe & corruptive gave Evidence to the Jury thus, (viz.) I ſaw thirty or forty of T. S.'s Sheep 
in Mr. Sotherton's Cloſe, and I knew them to be his Sheep, becauſe they were marked with a Five 
on the Shoulder, and all his Sheep are marked with a Five ; when in Truth his Sheep were 
not marked with a Five; it was objected to this Indictment, that the Perjury was aſſigned in a 
Thing immaterial to the Iſſue ; for that was, whether the Sheep of T. S. were in the Cloſe or 
not, and the Perjury was, that All his Sheep were marked with a Five; now, tho' they were 
not marked with a Five, yet they might be in the Cloſe ; but adjudged, that the Perjury 
was well aſſigned ; for when he had ſworn generally, that he had ſeen the Sheep in the Cloſe, he 
gave a Reaſon how he knew them to be the Sheep of J. S. and that being Falſe, it was a Means 
to induce the Jury to give a Verdict againſt T. S and he was prejudiced thereby. Palm. 382,535. 
Fary and King. 

22. The Defendant was indicted for Perjury and convicted for ſwearing, that he was Servant 


to V. R. when in Truth he was Servant to the Servant of V R. he was fined 101. whereas 
one Tyler was fined only 5 J. for the like Offence. Allen 79. 


23. There was a Verdict for the King upon an Information for Perjury againſt the Defendant, 1 Lev. g. 
for giving Evidence falſly in B. R. upon a Trial between Dun and Dawſon ; the Information Sid. 149, 


was, Memorandum, that Sir Tho. Fanſbau giveth the Court to underſtood, and to be informed, 
that in Hillary-Term 1659, in Rotulis continetur fic, that Dun brought an Action, and ſo recites 
the whole Record and the Trial, and that the Defendant Read Fallon pra(titit Sacramentum, at 
the ſaid Trial; and now it was moved in Arreſt of Judgment, that to ſay in Rotulis continetur, 
that Read took a falſe Oath, is not a poſitive Charge; it ought to be thus, after the Recital of 
the Proceedings, & c. & ulterius dat Curie hic intelligi that Read took a falſe Oath ; but ad- 
judged, that the Record it ſelf being a Record of that Court, the Judges will confider and take 
Notice what is poſitive in it. Raym. 34. The King verſus Read. In this Caſe, the Defendant 
was acquitted, and upon a Motion for a New Trial, for that ſome of the Witneſſes were abſent, 
it was not granted. See the King verſus Fenwick. | 
24. Information for a Perjury, ſetting forth, that Sir John Lee brought an Action of Treſpaſs 
in C. B. againſt one Garward, for felling Trees, and at the Trial Wright the Defendant ſwore, 
that Garward on ſuch a Day, did fell 60 Trees of the Value of 80 J. ubi revera he did not fell 
ſixty Trees of the Value of 80 J. Upon Not guilty pleaded, there was a Verdict for the King, 
and it was moved in Arreſt of Judgment, that in Recital of the Action brought in the Common 
Pleas, and the Iſſue joined, *tis ſaid, that it was awarded quod Venire faceret hic Duodecim, which 
is the Form of the King's Bench; ſo the Trial was coram non judice; and if ſo, Perjury cannot 
be committed; then 'tis ſaid, that in the Action Jurata ponitur in reſpet?* coram Domino Rege; ſo 
that the Action was begun in the Common Pleas, and tried in the King's Bench; but this was 
over ruled, and the Defendant was fined 20 J. and to ſtand in the Pillory. Raym. 74. The King 
verſus Might. | 
25. Information for Perjury ; upon Not guilty pleaded, the Record of the Action in which 
the Perjury was ſuppoſed to be committed, was produced at the Trial, and it varied from that 
which was laid in this Information; and thereupon at the Aſſiſes this Matter was found Specially ; 
and upon arguing this Special Verdict, it was adjudged, that the Jury at the Trial of this Infor- 
mation, could not have Conufance of the Variance between the Record and the Information, but 
that the Judge ought to have determined that Matter at the Trial; and therefore a Venire facias 
de nuvo was awarded, Raym. 202. The King verſus Sykes. | 
26. The Defendant was found guilty in an Information for Perjury, and upon ſeveral 4fida- 
vits the Court was moved for a new Trial; but it was denied, unleſs the King's Council would 
conſent, tho' it appeared to the Court, that there was Cauſe for a new Trial. Sid 49. Read 
verſus Dawſon. 
27. Indictment for Perjury will not be quaſhed for any Inſufficiency till the Merits are tried; 
and 'tis Time enough to move to quaſh it after a Verdict; the like for Forgery; the like for an 
Information for either of theſe Offences, and no Certiorari ſhall be to remove an Indictment for 
either of theſe: Offences; for: when 'tis removed they ſeldom proceed. Sid. 54. | 
28. Information at Common Law was exhibited for Perjury, and the Defendant was found guilty; 
and it was moved in Arreſt of Judgment, that the Perjury was ſuppoſed to be committed in an- 
ſwering to ſeveral Intcrrogatories in Chancery; which is very incertain, becauſe he did not ſet 

forth in what Interrogatory the Defendant was perjured; but adjudged, that the Information 
was good, for every Perjury is puniſhable at Common Law ; but upon the Statute 5 Elix. cap. 9. 
more Certainty is required. Sid. 106. | 
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Indictment. 


29. A Bill was exhibited to diſcover a Fraud in making a Will, and one Queſtion was, whe- 
ther the Defendant did ſolicite to have it proved in Chancery; to which he anſwered, that he 
did not ſolicite in Chancery to prove the Will, &c. and for this Anſwer he was indicted at Com- 
mon Law for Perjury, and the Evidence at the Trial to prove him guilty, was, that he did ſo- 
licite, but did not pay any Fees ; he was found guilty, and it was moved in Arrelt of Judgment, 
that this was not Perjury, for if falſe, it was in a Thing not material; for the ſoliciting or not 
ſoliciting to have a Will proved, is very inſignificant; but adjudged, that Perjury at Common 
Law may be in an immaterial Thing in an Anſwer in Chancery ; but if one ſwear falſe to an 
Interrogatory, in a Thing not materially charged therein, this is not Perjury at Common Law, 
becauſe he who adminiſtred the Oath had not Power to adminiſter it, but in Matters charged in 
the Interrogatory. Sid. 274. The King verſus Drue. 

30. The Defendant was convicted in B. R. for Perjury on a Record in C. B. and it was moved 

to ſtay Judgment, becauſe the Record in C. B. and which was recited in the Indictment, was 
erroneous ; but the Defendant was fined 20 J. and to ſtand in the Pillory ; for there was no Error 
in the Inditment, tho” there might in the Record in the C. B. and if there were, the Defendant 
ſhould not take any Advantage of it. Sid 148. The King verſus Wright. 
31. Upon a Trial at the Aſſiſes in Cumberland Sir John Jackſon was acquitted of a great Debt 
by the Perjury of Fenwick and Holt, for which they were indicted, and the Trial being appoint- 
ed in that County, the Witneſſes who could prove the Perjury, were arreſted for great Sums, and 
committed, ſo that they could not be preſent at the Trial and thereupon the Defendants were 
'acquitted; all this Matter being made evident, the Court was moved for a new Trial of the Per- 
jury; and eſpecially ſince an Information had been exhibited againſt Sir John Jackſon, at whoſe 
Contrivance the Witneſſes were arreſted in going to the Aſſiſes, and he was found guilty of the 
Miſdemeanor ; but the Court would not grant a new Trial in Perjury, becauſe the Record of the 
Acquittal was before them; but Juſtice J/yndham was of Opinion for a new Trial, becauſe tho” 
a Min is not to be put in Jeopardy twice for his Life, for one and the ſame Offence ; yet this 
is a Crime which 0 not reach Life; and therefore he was for extending Juſtice, that the Inno- 
cent might not be puniſhed by the Guilty, eſpecially when the Means by which the Party eſcaped 
Juſtice is a greater Crime than the firſt ; ſo Sir John Jackſon was fined 1000 Marks, and com- 
mitted for a Month without Bail. Sid. 149, 153. The King verſus Fenwick and Holt. 

32. Information againſt Buckworth for Ferjury, and againſt T. and G. for Subornation ; the Caſe 
was thus, Mr. Dormer being Tenant for Life of Lands of a conſiderable yearly Value, Remainder 
to his firſt Son in Tail Male, Remainder to his Daughters, married a Woman, and they both 
came to London from Lincolnſhire, and lodged in Chancery-Lane, where Mr. Dormer ſoon after- 
wards died, and the Widow pretending fhe was with Child, and lately delivered of a Daughter ; 
upon a Trial at Bar in Eje&ment, between this Infant and thoſe in Remainder, and the Birth of 
it was proved with the uſual Circumſtances of Women in Labour ; but Mrs Buckworth the Mid- 
wife gave Evidence, that it was not the Child of Mrs. Dormer, but of a poor Woman in &i. 
Giles's Pariſh, wt ich ſhe bought of the Mother for 2 s. 6 d. which Child was brought by this 
Midwife at a Time appointed to Mrs. Dormer, who was thereupon to cry out, and pretend her 
ſelf in Labour, and it was put to her into the Bed, and into her Boſom, and taken from thence 


— 


—— — 


by its Thighs; and that there was a Bladder of Blood and Lambs Purtenances provided, and ſnewed 


for the After-birth to thoſe who were preſent at this preterded Labour, and afterwards burnt; 
Mrs. Buckworth was proſecuted by this Information, for giving this Evidence, and to prove her 
guilty, that ſhe had received 50 l. of T. and G. and ſeveral Treats at Taverns, and ſo they were 
uilty cf Subornation ; and ſeveral Circumſtances were proved to this Purpoſe ; but on the o- 
ther Side the Mother of this poor Child gave Evidence, that the Midwife had it from her at 
ſuch a Time, and that ſhe could give no Account what became of it afterwards, unleſs this was 
the Child, and there was great Proof made by others, that after the Child was chriſtened at &.. 
Giles's, the Mother gave it to the Midwife; and it appeared, that Money had been given to the 
Witneſſes on both Sides; but upon the whole Matter the Defendants were acquitted of the Per- 
jury, and afterwards, at a Trial at Bar by a Lincolnſhire Jury, the Plaintiff had a Verdict, (viz.) 
that this was a Suppoſititious Birth. Sid. 377. The King verſus Buckworth, & ab. 
33. Indictment for Perjury, for that he ſwore at a Trial by Ny prius, that V R. was on ſuch 
a Day in London to be arreſted, and this was material, becauſe the Iſſue to be tried was con- 
cerning the arreſting V. R. by the Sheriff, and it was proved, that V. R. was in Southwark at that 
Time; row Southwark, according to the general Acceptation, is London, but not where the She- 
Tiff of London can arreſt ; and the Defendant being found guilty, and it ſeeming to be ſworn by 
Inadvertency, and not malitiouſly, he was fined only 20 J. Sid. 404. The King verſus Lewen. 
34. Moved to amend an Information for Perjury ; it was granted, giving Notice to the Defen- 
dant what they would amend, and he to ſhew Cauſe why it ſhould not. 1 Lev. 189. The King 
verſus Gofe. n | : | | | | 
35. At a Trial at Bar, in an Information for Perjury, ſuppoſed to be committed in an Anſwer in 
Chancery, and upon Exceptions taken to it for Inſufficiency, another Anſwer was put in and {worn 
before another Maſter, in which ſecond Anſwer the firſt - was explained, (viz.) the firſt was, that 
ſhe received no Money, Cc. the ſecond was, that ſhe received no Money before ſuch a Day ; andthis 
was aſſigned for Perjury, upon Proof of her ſecond Anſwer ; but adjudged, what is explained in 
the fecond Anſwer, ſhall not be aſſigned for Perjury, becauſe it clears that Matter which bee 
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have been Perjury by the firſt Anſwer ; that nothing which the Party offers upon his Belicf is 
aſſignable for Perjury ; that tho? a Recital of a Deed in other Caſes is Evidence, yet tis none ta 
prove a Perjury ; nor a Letter written by the Party indicted, upon the Evidence, that the Wit- 
neſs believes it to be his Hand. Sid. 418. The King verſus Lady Carr. 1 

36. Upon a Motion to quaſh an Indictment for Perjury, it appearing, that the Oath was made 
in the Spiritual Court, that being not a Court of Record, and ſo no Perjury ; it was denied, 
becauſe a falſe Oath in that Court, or in a Court-Baron, is Perjury, tho' neither of theſe. are 
Courts of Record, and puniſhable at Common Law by Indictment. Sid. 454. See Antea 13. 
S. P. 

37. Indictment for Perjury, reciting a Record of a Trial in which the Perjury was committed, 
and this was upon a feigned [ ſſue out of Chancery, in which the Declaration ſet forth, that there 
was a Diſcourſe between the Lord Vharton and four more, concerning the Boundaries of ſuch 
Lands, and that my Lord affirmed O. to be the Boundary, and that three of the four affirmed, that 
it was not; whereupon a Wager was laid, and mutual Promiſes between the Lord Wharton, and 
the other four Perſons, &c. and now at the Trial of the Indictment, it was objected againſt it, 
that there was a Variance between the Record recited in the Indictment, and the Indictment it 
- ſelf; for the Affirmation laid in the Record, that O. was not the Boundary, was made by four, 
but the Affirmation recited in the Indictment was, that it was made only by three, omitting 
the fourth ; another Variance was, that the Lands in the Record were called Barnap, and in the 
Indictment Barnep; and in the Record it was, ex orientali parte, but in the Indictment it was ori- 
enti ; beſides, the Record of the Trial in which the Perjury was ſuppoſed to be committed, was 
not entered up, and ſo it did not appear, that there was any Trial; then they offered the Minutes 
of it to be read as Evidence, which the Court denied ; but theſe Faulty Deſcriptions of the Re- 
cord in the Indictment made it ill, and for that Reaſon he might be indicted de novo; for even an 
Acquittal upon a bad Indictment had been no Flea to a good one; but an Acquittal upon a good 
one had been peremptory. Mod. Caſes 167. The Queen verſus Carter. 

38. An Information againſt the Defendant for Perjury in a Depoſition in Chancery, taken be- 
fore Commiſſioners in the Countrey: Upon a Trial at Bar, the Queſtion was, whether the Re- 
turn of the Commiſſioners, that the Defendant made Oath before them, might be ſufficient Evi- 
dence, without their being in Court to teſtify that the Defendant was the very Perſon ; the Court 
was divided; thereupon the Attorney General inſiſted to enter a Nolle proſequi, tho' the Jury was 
ſworn, which was dove accordingly. 3 Mod. 116, Anonymus. | | 

39. Indictment, ſetting forth, that a Conventicle was held at ſuch a Place, and that the De- 
fendants movebant perſuadebant & ſubornaverunt TJ. S. to ſwear, that ſeveral Men were there, 
who really were in another Place at that Time: Upon Not guilty pleaded, they were found 
guilty ; and upon a Writ of Error brought, the better Opinion was, that the Judgment ought to 
be reverſed, becauſe the Indictment did not ſet forth, that an Oath was made; for tis not enough 
to ſay, that one Man ſuborned another to commit Perjury, but he ought to ſhew what Perjury it 
is, which cannot be unleſs an Oath is made; therefore to make it Subornation, the Perſon mult 
ſwear what the other perſwaded him to ſwear. 3 Mod. 122. The King verſus Hinton, & a. 
40. Indictment at Hicks's Hall for Perjury was removed into B. R. and it was againſt Edward S. 
and fo he was named throughout the Indictment, till the Concluſion & fic præd Johannes S. com- 
miſit perjurium ; it was inſiſted, that it might be amended, becauſe they do not certify the Ori- 
ginal, but the Tranſcript ; but the Court would conſider before they gave Leave to amend. 1 
Vent. 13. 

41. Information of Perjury, alledged to be committed in Middleſex, and this was in an Affidavit 
taken before a Judge in his Chamber in the Inner Temple, and therefore ought to be tried in Loa- 
don where the Offence was done; the Court agreed, that if this had been an Indictment, it bad 
been local, but otherwiſe upon an Information. 1 Vent. 182. Maynard's Caſe. 

42. Indictment for Perjury, for, ſwearivg before a Juſtice of Peace, that V. R. was preſent at a 
Conventicle ; it was objected, that it did not appear, that there were five Ferſons then preſent ; 
and if ſo, then 'tis no Conventicle, and by Conſequence the Juſtices have no Power to take an 
Oath., But adjudged, that they may puniſh unlawful Aſſemblies, and hat a Man may be indicted for 
Ferjury upon a voluntary and extrajudicial Oath; as where a Man ſtole the Daughter, and made 
Oath before a Juſtice of Peace, that he had her Father's Conſent, and this in order to get a Li- 
cenſe to marry her; in the Principal Caſe the Defendant was ordered to plead. 1 Vent. 369. 

43. The Defendant was convicted in an Information, for Subornation of Perjury, and Judgment 
Purered quod Capiatur ; afterwards he was taken upon the Capias, and brought into Court, and 
would have moved in Arreſt of Judgment, but ic was denied, becauſe the ee quod Capi- 
atur before it was entered, was final, and the Entry of it was only for the Certainty of the Time. 
1 Salk, 78. The Queen verſus Darby. 7 | 

44. Upon a Motion for an Information againſt one Dummer for Perjury committed on a Trial 
between the King and Fitch, in anſwering this Queſtion, Whether he had received 800 J. in 
fene his Accounts; it was denied, becauſe rhe Queſtion was not fair, it being in Effect to an- 

wer, whether he was guilty of Bribery or not; you may indict him, but the Court would not 
grant an Information. 1 Salk. 374. The King verſus Dummer. | 

45. Indictment will not lie at Seſſions for a Perjury at Common Eaw ; but it will for a Perjury 


1 Mod. 
55 


upon the Statute 5 Eliz, becauſe that Statute gives the Juſtices Juriſdiction. 1 Salk. 406. The 


Queen verſus Iarrington. 
6 1 46. In- 
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5 Mod. 1 45 Information for Perjury, ſetting forth, that the Defendant, upon the giving a Leaſe and Re- 
leaſe 5 th 


343 in Evidence, bearing Baie the 15th and a6th Days of Fuh, 1681, executed at Allemarie- 
Houſe, to which Mr. Stroud was à Witneſs, Falſo ſwore, that Mr. Straud ahout the middle of July 
2 N 1681, was at Neun ham, Innuendo Neumbam in Devonſhire, when in“ Truth he was not, Cc. there 


Achement, Was 2 Verdict for the King; but the Judgment Was atreſted, becauſe the Word Newsham' was an 
that what individuum vagum, and might be as well in one Place and County as in another; and tis not re- 
be ſwore © trained by the Inuuendo to Newnham in Devonſbire, becauſe tis no Averment; it may ſerve for an 
was not Explanation of ſome Thing precedent, but never to add new Matter, or to make a. new Charge, 
„ or change the Senſe of the precedent Words; and if ſo, then this muſt be a conſtructive Perjury, 
fa 3 which the Law will not allow; 'tis true, this is an Information upon the Statute, but that ought 
ſufficient. to be as certain as in an Indict ment; the Difference is, if the Party be convicted on the Statute, 
Diſability is Part of the judgment, but if at Common Law, then the Diſability is the Conſequence 
of the Conviction; therefore in the laſt Caſe a Pardon reſtores him to his Teſtimony, but not in 
the other ; for there he muſt reverſe the Judgment before he can be reſtored. 2 Falk. 513. 
The King verſus Greep. See .Cro. Eliz. 428. Hob. 3, 6, 45. 2 Bulſt. $1, 82. Hutt. 44- 
Telv. 11. Cro. Car. 321. Allen 32. The Chief Juſtice Holt denied Couldſ. 191. to be Law, 
and held, that where a Man gives Evidence to the Credit of a Witneſs, tho' tis not to the Iſſue, 
if his Evidence is falſe, tis Perjury. | 


(2) 
Foz Poiſoning. 


1. NE Faux was indicted for poiſoning Ridley, but becauſe the Indictment did not ſet 
forth expreſly, that Ridley received and did drink the Poiſon, it was quaſhed; the 
Indictment was thus, — praditt N. Ridley, neſciens pred” potum cum veneno eſſe mixtum, 
ſed fidem adhibens perſuafioni ditt T. Vaux, recepit & bibit, but did not ſay Veuenum prad'; 
and tho the ſubſequent Words import, that he did receive the Poiſon, (viz.) per quod pe 
N. Ridley immediate poſs receptionem veneni prad', &c. yet that is not ſufficient, becauſe the 
Indictment ought to be full and certainly expreſſed, and ſhall not be maintained by Inferences or 
Implications. 4 Rep. 44. Vaux's Caſe. 


(Aa) 
Foz Rape. See Rape per totum. 


1. I Ndictment for a Rape of a Girl of the Age of ſeven Years, ſetting forth, quod ipſam fe- 

lonice rapuit & carnaliter cognovit ; the Court doubted, whether a Girl of that Age, 
and no more, could be raviſhed ; if ſhe had been nine Years old ſhe might. Mich. 14 Eliz. Dyer 
304. Cro. Car. 242. Page's Cale. S. P. 


(Bb) © 


Foz Reſcous, See Reſcous. (O) per totum. 


1. IN an Indictment for a Reſcous, the Words vi & armis were omitted, and there was no Place 
I uad where the Fact was done; but it was adjudged, that the Place ſhall be taken to be 
where the Arreſt was; and becauſe the Word percuſfit was in the Indictment, it was held good 


enough without vi & armis. 2 Cro. 345. Cramlington's Caſe. Godb. Paſch. 16 Jac. S. P. See 
Reſcous. (D) 1. S. C. | a 8 


2. Indictment for a Reſcous, the Defendant was found guilty ; and now a Writ of Error was 
— and the Errors aſſigned were, for that the Defendant ſet forth, that a Warrant was di- 
rected to three conjunttim & diviſim to arreſt . R. and that two of them did arreſt him; ſo they 
had not purſued the Warrant, and if fo, the Arreſt was void; for this being a miniſterial A 
it muſt be one which anſwers the Word divifim, in the Warrant, or by all three, which anſwers th 
other Word conjunctim; therefore where two arreſted him, it was not according to the Warrant; 
beſides this Indictment was againſt three Defendants for a. Riot, &c. and the Jury found one of them 


guilty ; which cannot be, for one alone cannot be guilty of a Riot; the Indictment was quaſhed. 
Mich. 2 Car. Poph. 202. Harriſon verſus Errington. | | 


Riots. 


— — — 


, 
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Riots, 


1. HE Attorney General exhibited an Information againſt ſeveral Juſtices of Peace, upon 

T the Statute 13 H. 4 cap. 9. for not making Enquiry of a very great Riot done by ſeve- 
ral Perſons, in burning Hedges, Cc. within a Month after the Fact done; tis made a Ouære in 
Dyer, whether they were within the Statute, having no Notice given them of the Riot; and it 
was che better Opinion they were not. Dyer 210. 4 Eliz. * 

2. Several were indicted for a Riot, and no Addition of Place to any of them but to the laſt, 
and he was called B. G. de Huttoft, Yeoman ; adjudged, that the Word T-oman went to them 
th not the Place, for which Reaſon the Indictment was quaſhed. 1 Bulſt. 183. Haſtings's 
Ca E. | p 
3. A Bill was exhibited in the Star-Chamber for a great Riot, and upon hearing the Cauſe, it 
appeared, that one who was hurt in the Riot died ſoon afterwards of the ſame; adjudged, that 
ſince this was Murder in all the Rioters, that Court copld not proceed to hear the Caufe, but 
that the proper Way was by Indictment at the Aſſiſes. Hob. 138. Sir Steph. Proctor verſus Darn- 
' brook. 

4. A joint Information was exhibited againſt two Juſtices, upon the Statute 13 H. 4. for not 
inquiring into a Riot; one was found guilty and the other acquitted; it was moved in Afreſt of 
udgment, that there ought to have been ſeveral Informations, becauſe their Offences are ſeveral ; 
lides, no Judgment could ke given againſt him who was found guilty, becauſe the other was 
acquitted ; but adjudged, that the Execution may be ſeveral, and that *tis not material, tho? one 
be acquitted. Style 245. Maine verſus Serjeant, 


Foz Robbery, 


1. INdictment for a Robbery in quadam via Regia pedeſtri, leading from ſuch a Place to ſuch a 

Place; the Party was copvicted, and before Judgment prayed his Clergy and had it, becauſe 
the Indictment was not for a Robbery in alta via Regia, for in ſuch Caſe Clergy is taken away 
by the Statute, but not in quadam via Regia pedeſtri. Moor 5. 

2. One Pudſey was indicted for a Robbery ; and upon Not guilty pleaded, the Evidence was, 
that. Pudſey and one more met two Perſons in the Highway, where they endeavoured ro rob 
them, and for that Purpoſe drew their Swords; thereup»n one of them ran away, and Pudſey 

urſued him, the other ran another Way, ard his Companion followed, and robbed him out of 
the Sight or Hearing of Pudſey ; and it was held that Pudſey was a Principal, and he was hanged. 
1 And 116. | | 

3. The Defendant was indicted for feloniouſly Taking a Purſe from the Perſon of the Proſecutor ; 
the Caſe was thus: The Defendant being on Horſe-back, deſired the Proſecutor to open a Gap that 
he might ride thro', and the Proſecutor going up a Bank to open the Gap, the Defendant rode up 
to him, and put one Hand on the Proſecutor's Shoulder and the other in his Pocket, and took 
out the Purſe, which the Proſecutor perceiving, and in his Hand, he demanded the Purſe, bur 
the other refuſed to deliver it; the Defendant was convicted, but had his Clergy, becauſe the Purſe 
was not taken with any Force or Violence, ſo as to put the Proſecutor in any Fear. 2 Roll. Rep, 
154. Harman's Cale. | 


(Ce) 


Foz flanderous Moꝛds. 


I. HE Defendant was indicted for Speaking ſlanderous Words of the Queen, but the Indict- 
ment did not ſet forth unde ſcandalum in regno inter Dominam Reginam & maguates & 
populum ſuum oriri poterit, and concluded contra formam diverſorum Statutorum ; the Queſtion 
was, what judgment ſhould be given by Law, for he was not puniſhable by the Statute 1 &@ 2 
Marie, becauſe three Months were paſt, nor by the Statutes 2 C 12 R. 2. for thoſe extend only 
to Words ſpoken of the Nobility ; therefore it was adjudged, that he ſhould be puniſhed by the 
Statpte V. 1. cap. 4 which was by Fine and Impriſonment at the Queen's Pleaſure. Mich. 5 Mar. 
Dyer 155. | 
yt Information by the Attorney General ore tenus, for Speaking ſcandalous Words of the Earl 
of Northampton, who was Lord Privy Seal and Warden of the Cinque Ports, (viz.) That more Je- 
ſuits came into England fince he was Warden of the Cinque Ports than before; That he had wrote 
a Book againſt Garnet, but did ſecretly write to Cardinal Bellarmine, intimating, that he did it ad 
placendum Regi, & ad captandum populum, and required him to anſwer it; reſolved by all the 
Judges, that the Publiſhing falſe Rumours concerning the King or the Nebility, was puniſhable 
either at the Common Law, or in the Star-Chamber, upon an Information ore tenus; and that if 
one hear ſuch falſe Rumours, tis not lawful to relate them to others, 12 Rep. 13 2. Earl of 
« Northampton's Caſe. 
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3. Error to reverſe a judgment given at the Seſſions at Hicks's Hall, upon an Indictment for 
ſlanderous Words ſpoken of the Lord Fairfax; the Error aſſigned was, (viz.) Juratores jurati 
elefti, &c. ad veritatem dicunt inſtead of dicend*, the Judgment was reverſed, and the Clerk of 
the Peace fined 40 J. Style 244: Williams's Caſe. 

4. Indictment for Speaking ſlanderous Words of the Queen-Mother of France; the Defendant 
was convicted, and had Judgment to be committed for a Year without Bail; upon a Writ-of Er- 
ror brought, the Errors aſſigned were, that this was no Offence, either againſt the Common or 
Statute Law, that the Words were not laid to be ſpoken contra pacem, and that the Proceedings 
were againſt taw, being indicted and tried in one Day; adjudged, that Juſtices of Oyer and Ter- 
miner cannot try an Indictment the ſame Day it is found, nor Juſtices of Peace at the ſame Seſſions 
in which 'tis preferred, but that there ought-to be fifteen Days between the Indictment and the 
Trial. Style 28. The King verſus Place. 

5. Indictment in Hull for theſe Words, (viz.) Whenever a Burgeſs of Hull comes to put on his 
Gown, Satan enters into him; it was objected, that the Words were not indictable, but it was 
held they were a Scandal to the Government; afterwards it was quaſhed, becauſe it concluded in 


malum exemplum inhabitantium, &c. when it ſhould be quamplurimorum ſubditorum Domini Regis 


in tali caſu delinquentium. 1 Mod. 35. The King verſus Baker. | 
6. At a Seſſions held in the Borough of Hat field, the Defendant was indicted for Speaking theſe 
Words, (viz.) The Mayor and Aldermen of Hatfield-are a Pack of as great Villains as any rob on, 


the Highway; after a Verdict for the King, it was objected, that the Indictment was ill, for it be- 


ing at a Seſſions in a particular Borough, it ought to ſet forth by what Authority it was held, 
either by Preſcription or Charter; beſides, theſe are Words of Heat and Paſſion, for which the De- 
fendant ought not to be indicted, but to be bound to his Good Behaviour. 5 Mod. 203. The 
King verſus Cranfeild. 5 | 

7. Indictment for theſe Words ſpoken of the Mayor of Salisbury: ſſ. You Mr. Mayor, I do not care 
a Fart for you ; you Mr.“ Mayor, are a Rogue and a Raſcal; it was inſiſted, that theſe Words were 
indictable, becauſe a Mayor is an Officer of the Government, and the Words are a Diſparagement 
to the Government ; which is very true, if a Mayor had been put into the Office by the Queen, 
but he is elective every Year; the Defendant might have been bound to his Good Behaviour with 
Sureties, or be committed, but cannot be indicted, unleſs it had ſer forth, that he was in Execu- 
tion of his Office, or a Juſtice of Peace ; and yet if theſe Words had been put into Writing, it 


would have been a Libel, and puniſhable by Indictment or Action. Mod. Caſes 124. The Queen 
verſus Langley. | 


to 


Foz uſing Trades, not being Appꝛentices. Indictments koꝛ Treaſon, ſce 
1} . Title Treaſon. 


1. INformation in Bury, upon the Statute 5 El. c. 4. for uſing a Trade, not being an Apprentice 


to it for ſeven Years; there being a Verdict for the Plaintiff, and a Writ of Error brought, the 
Error aſſigned was, that Informations upon Penal Statutes ought to be brought in one of the Courts 
at Weſtminſter, and not elſewhere, unleſs tis otherwiſe provided by ſome Statute ; and fo it was 
adjudged. Cro. Elix. 737. Barnaby verſus Goodale. 

2. Information for uſing the Trade of a Brewer brought in the King's Bench; after a Verdict 
againſt the Defendant, it was moved in Arreſt of Judgment, that a Brewer is not a Trade within 
the Statute, and that if it was, the Information ought to be brought in the Seſſions of the County 
where the Offence was committed, for ſo it is provided by the Statute 31 Eliz. cap. 5. but adjudg- 
ed, that a Brewer is a Trade expreſly within the Statute, and that the Act 31 El:;z. doth not ex- 


clude the Courts at Weſtminſter, becauſe there are not any negative Words in it for that Purpoſe. 


Mich. 4 Jac. Shoyle verſus Tailor. 


3 In the Caſe of the King and Miller, a Judgment was reverſed upon a Writ of Error, becauſe 
the Information for uſing a Trade was brought in London, and not in the King's Courts in I t- 


minſter; and the Reaſon was, becauſe there the Attorney General is to acknowledge or deny, Cc. 


2 Cro.578. The King verſus Miller. | 
4. An Alien was indicted for uſing a Trade, upon the Statute 22 H. 8. cap. 13. but the Indict- 
ment was quaſhed, becauſe it was not ſet forth, that he was natus extra Angliam. Style 256. 


Horman verſus Jacobs. | 


5. Indictment upon the Statute ; Eliz. for uſing the Trade of a Draper, not being Apprentice, 


Ce. it was quaſhed, becauſe he ſer forth, that he uſed the Trade, &c. in the Tear 1653, and did 
not ſay, In the Year of our Lord 1653. Style 448. Paſch. 1655. | 


6. Indictment for uſing the Trade of a Barber, not being Apprentice to it for ſeven Years con- 
tra formam Statuti, quaſhed by the Opinion of three Judges, contra Holt Ch. Juſt. becauſe not 


laid contra pacem, for every Breach of a Law is againſt the Peace, and ought to be Io laid. Mod. 
Caſes 128. The Queen verſus Lane. Wi | 


cw 


[ | | | 19 0 | | (ke) W 


Indiatment. 


(Ee) 
Catercourſe, fo: Stopping, 


1. INdictment for Stopping a Water-courſe, (viz) Quod quadam pars aque was ſtopped by the 
| Defendant ; adjudged this was too incertain, it ought to have been Ouædam pars terra 
aqua cooperta, or Magna pars aquæ, the Indictment was quaſhed. 2 Cro. 324. The King verſus 
Sorrell. | | 

2. Sir Edu. Winter and others, were indicted for erecting a Wear over the River Ve, by 
which the Subjects were hindered in paſſing with their Boats, and the Offence was laid Anno 
42 Elix. with a Continuance ad nocumentum of the Subjects of King James; and in the Verdict 
the Defendants were found guilty ; and the Jury concluded, that the ſaid Wear was erected and 
continued contra pacem Domini Regis nunc; adjudged ill, becauſe the Beginning of the Offence, 
(viz.) the eretting the Wear was, contra pacem nuper Dominæ Regina. Hill. 20 Fac. Telv. 67. 
Sir Edu. Wintei's Cale. | EI | 

3. Indictment before Commiſſioners of Sewers for a Nuſance in the Highway, by opening the 
Water in a River near his Mill, by which it overflowed the Banks and annoyed the Way; the 
Indictment was quaſhed, becauſe Commiſſioners of Sewers have no Authority to meddle with ſuch 
Nuſances in Highways, but only with Paſſages by Water. Style 60. The King verſus Hide. 

4. Indictment for Stopping a Water-courſe, and did not conclude ad commune nocumentum, but 
ad grave damnum, this was a private Treſpaſs, and the Court agreed a Man might be indicted ſor 


ſuch a Treſpaſs, but then he muſt make out a Title to himſelf in the Indictment, which the Plain- 
tiff had not done in this Cale, therefore it was quaſhed. Style 314. Hill: 1651. 


CET) 
Pleas to Jndictments, good, and not good. 


'Þ Po Defendant being indicted for Murder before the Coroner, pleaded the Stat. 14 H. 4. 
cap. 9. that none ſhould be impanelled, but by the Sheriff, & c. and that the Jurors 
ſhould be probi & legales homines, but that one of the Jury nominated himſelf, and was not re- 


turned by the Sheriff, and that two more were outlawed in Debt, and avetred the Outlarics were 
in Force; adjudged, that this Statute extends as well to Indictments taken before Coroners as be- 
fore Juſtices of the Peace, and likewiſe to Perſons outlawed in perſonal Actions; for ſuch a Man 
is not probus homo, thereupon the Defendant was arraigned upon a new Indictment, and he plead- 


ed Auterfoits acquit upon an Indictment before the Coroner ; adjudged no good Plea. Cro. Car. 
135 and 187. Sir William Withipool's Caſe. 


(Gs) 
Weſtminſter-Hall, ſtriking in it. 


1. INdidtment againſt the Defendant for Drawing his Sword in Niſtminſter-Hall, the Courts 

then Sitting, and he reſiſting the Sheriff in making an Arreſt; this was done upon the 
Stairs of the Court of Requeſts, and not within the View of the Courts; he was found guilty, 
and becauſe it was done in the Hall, tho" not in the Sight of the Courts, he was fined 1000 J. 
and ordered to perpetual Impriſonment. Carne's Caſe. Ouen 120. 

2. Sir Milliam Waller was indicted for an Aſſault and Battery on Sir Tho. Reuel in the Palace- Cro. Car. 
Yard at Weſtminſter, near the Hall, the Courts being then Sitting, and that he endeavoured to 373 
ſtrike the ſaid Sir Thomas, in Contempt of the King and the Courts aforeſaid, &c. upon Not 
guilty pleaded, he was found guilty ; the Sentence was not, that his Hand ſhould be cut off, be- 
cauſe the Fact was not done in the Sight of the Courts; but he was fined 1000/7. and to be com- 
mitted till he paid it, and to be of the Good Behaviour afterwards. V. Jones 341. Sir William 
Waliler's Cale. | | | 

3. The Defendant was indicted for Striking one in Weſtminſter-Hall, near the Side-Bar of the 1 Lev. 
C. B. ſitting the Court; he was bailed Body for Body, but in no Sum, becauſe if found guilty his 106. 
Hand mult be cut off; he was afterwards tried and convicted, but was pardoned. Sid. 211. The 
King verſus Bocknam. 

4. Collins gave Man the lie in Miſtminſter- Hall, ſitting the Courts, for which he was bound 
to his Good Behaviour; and it being proved, that Man gave him ſome Provocation at the ſame 
Time, he was alſo bound to his Good Behaviour. 1 Lev. 107. Collins verſus Man. 
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Indictment. 


(Hh) 
Foz Witchcerakt. 


uy Xception to an Indictment for Witchcraft, for that it was, the Defendant praficavit Artes 
diabolicas, which is too general; it ought to have expreſſed what Arts; but adjudged, that 
the Employing wicked Spirits to any Purpoſe whatſoever, is Felony within the Statute. Szy/e 116. 

The King verſus Camel. 8 
Noy 88. 2. Dr. Lamb was indicted and tried at H/orceſter, for that he on ſuch a Day, and at ſuch a 
—_ Place felonice exercuit quaſdam malas, diabolicas & execrabiles artes, vocat” Witchcrafts, Inchant- 
_ ments, Charms and Sorceries (which are the very Words in the Statute) in and upon the Lord 
Windſor, ea intentione to weaken and conſume the Body and virilitatem of the ſaid Lord Wind- 
for, and that vigore & pratextu of the aforeſaid deviliſh Art, the ſaid Lord Windſor poſtea ſcil't on 
the Day and Place aforeſaid, and at divers other Days and Times tam antea quam poſtea, fuit ta- 
. bidus & conſumptus in corpore & virilitate ſua, contra formam Statuti, &c. he was found guilty ; 
but the Judges of Aſſiſe thinking the Evidence not ſufficient to convict him, the Doctor was 
brought to the Bar by Habeas Corpus ; and it was objected againſt this Indictment, that it was 
for exerciſing quaſdem malas Artes, 15 Witchcraft, Cc. which is too general, for mala Ars 
doth not Geoify Witchcraft, the proper Word is Sortilegium, veneficium & incantatio, for Witch- 
craft, Sorcery and Inchantment; tis true, theſe Words come after the Ang/ice, but an Indictment 
mult be in Latin, and where there are proper Latin Words, thoſe muſt be expreſſed; and where 
there are not, then the Words that come neareſt to it muſt be expreſſed with an Anglice, &c. 
and for this Reaſon the Inditment was quaſhed; there was another Exception, (viz.) that the 
Indictment ſet forth, that he exerciſed theſe Arts on the Lord WWindſor, ea intentione to weaken 
him, and a Man's Intention could not be known; but this was held to be immaterial, becauſe the 


Intention may be found by the Overt- Act. . Jones 144. Dr. Lamb's Caſe. | 
(Ii) 
Quached upon Exceptions and Writs of Erroz, and not quathed, 


* Dyer 1, INdictment, for that the Defendant ſelonice cepit bona & catalla cujuſdem * ignoti, c. this 
285. was held good, becauſe the Goods might be ſtole in one County and brought into another, 
and ſo the proper Owner not known. Dyer 99. 
2. The Defendant was indicted in the County of the City of Norwich, for that he feloniouſly 
did ſteal a certain Piece of Linen Cloth of Anthony Nixon, &c. to ſuch a Value, &c. but did not 
ſet forth de bonis & catallis of the aforeſaid Anthony Nixon, for which Reaſon this Indictment 
was held ill, for it ought to be certain in every Thing; and here it may be intended, that the 
Linen-cloth was delivered or pawned to another at the Time when it was taken. Cro. Eliz. 489. 
Long's Caſe. | | 
3. Two were indicted, for that felonice duas centenas caſei cepit & aſportavit ; this was held 
ill, becauſe the Word Centenas is incertain what Height was intended, whether Ounces, Pounds, 
Fc. and becauſe Two were indicted, and the Verbs cepit & aſportavit are in the ſingular Num- 


1 ber. Cro. Eliz. 754. Lane's Caſe. 


The Caption was ad generalem Sæſſionem Pacis, without Domini Regis, and for that Reaſon 
it was the better Opinion, that it was ill; but that the Caption might be amended in the fame 
Term in which the Return is made, but not after. Sid. 175. The King verſus Love. Sid. 247. 
S. P. 422.S, P. See Vent, 344. 

5. Indictment for the Uſng the Trade of a Woolendraper, &c. the Exceptions were exiſtit 
præſentant inſtead of præſentat', it was quaſhed. Sid. 175. The King verſus True. 

6. Indictment for keeping Nine-Pins at Exceſter, the Exceptions were as to the Caption: . Ad 
generalem ſeſſionem pacis Com Civitat* pradict' tent apud Guildhall in Guildhall, &c. and fo doth 
not ſay pro Com; but adjudged, that was ſupplied by the Words Ad ſeſſionem pacis Com' Civita- 
tis. Sid. 247. The King verſus Warren. | 

7. Indictment for a Libel; it was moved to quaſh it, for that the Caption was 25 February, 
and the Certiorari to remove it was of the Michaelmas- Term precedent, ſo that the Certiorari 
was before the Indictment; the Court ſaid this Indictment was not removed; if ſo, then there 
could not be a Proceeding on it any where; for the Clerk of the Peace had entered Mittitur in 
Banco, ſo that the Seſſions could not proceed. Sid. 3 17. The King verſus Buck. 

aVent.39. 8. The Caption was at the General Seſſions of the Peace in London, and it was quaſhed, be- 

2 247» cauſe it was not ſaid Domini Regis. 1 Lev. 175. The King verſus Dudeney. 

198 9. Indictment for Taking out of his Pond Carp-Fyſbes ; it was objected, that he did not ſay 
what Numbers, as in Playter's Caſe; this would have been ill in an Action, and 'tis ſo in an In- 
dictment, which ought to be more certain: But adjudged, that in Actions Damages are to be re- 
covered, but in Indictments the Party is to be fined, according to the Circumſtances of the Fact, 


be it one Fiſh, or more. 1 Lev. 203. The King verſus Werwany. 


3 10. Error 
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10. Error of a Judgment in an Indictment, which was, that the Defendant ſcienter did receive 
and harbour Felons ; it was objected, that this was too general; it ſhould have been, that he, 
knowing them to be Robbers, received them, for he may know the Men, and not that they were 
Robbers; beſides, it ought to be felonice he did receive them; but adjudged, that “ Scienter is * This was 


ſufficient, and that tis a Common Nuſance to harbour Felons. 2 Lev. 208. The King verſus rd oo 
Thompſon. a 


Fuſt. in 


Hill 13 Will. in the Caſe of King verſus Cròſſe. 


11. Indictment upon the Statute 5 Eliz. cap. 2. for exerciſing a Trade in a Village, not being 
Apprentice, c. quaſhed for want of theſe Words, adtunc & ibidem onerati & jurati. 1 Mod. 
26. The King verſus Turnith. 

12. It was Juſticiarii ad pacem conſervand aſſign', and not ad pacem Domini Regis; it was 
likewiſe in Com? tent, and not pro Com; and for theſe Reaſons it was quaſhed. 1 Vent. 39. Sid. 
422.S. C. I Lev. 175. S. C. 


13. It was compertum fuit per Sacramentum duodecim proborum & legalium hominum, omitting 
the Words adtunc, Cc. jurat & onerat'; quaſhed. 1 Vent. 60. 

14. The Defendant was indicted, for not performing an Order of Juſtices to provide for a Ba- 
ſtard-Child; it was moved to quaſh it, becauſe it did not conclude contra pacem ; but adjudged 
well enough, it being only for a Nonfeaſance. 1 Vent. 108. 

15. Indictment for not performing an Order of two Juſtices concerning a Poor Rate; moved to 
quaſh it upon the ſame Exception; but held well, becauſe it was not for a Misfeaſance, but a 
Nonfeaſance. 1 Vent. 111. 


16. Indictment for a Forcibl? Entry quaſhed, becauſe it was, that the Party was ſeiſed aud poſ- 
feſſed ; and fo it was incertain which. 1 Vent. 108. | 


17. Indictment for Manſlaughter never quaſhed upon Motion; the Party was ordered to plead 
it. 1 Vent. 110. John Pettus's Caſe. 

18. Error to reverſe a Judgment in an Indictment, for that the Venire facias was praceptum 
uit Vicecomiti, in the Preterperfett Tenſe, which looks like a Hiſtory, it ſhould be præceptum eſt, 
in the preſent Tenſe ; and for this Reaſon the Judgment was reverſed. 1 Vent. 170. The King 
verſus Alway. 2 Sand. 393. S. C. 1 Mod. 81. S. C. 

19. Error to reverſe a Judgment againſt ſeveral Quakers, who were indicted upon the Statute 
3 Fac. for refuſing to take the Oath of Allegiance tendered to them in Seſſions; one appeared, 
and the Entry againſt him was Nil dicit, &c. Ideo remanſit (in the præterperfect Tenſe) Dominus 
Rex verſus eum indefens ; the reſt pleaded, and were convicted, and upon Error brought, the Error 
aſſigned was, that Ideo remanſit, &c. is not good, it ſhould be remaner ; and ſo it was adjudged as to 
him; then as to the reſt, it was objected againſt the Yenire, by which the Sheriff is commanded to 
return twelve good and lawful Men, qui nec Dominum Regem, nor either of the Defendants ali- 
qua affmitate attingunt, which is wrong, becauſe in the King's Caſes his Kindred may be return- 
ed, and if returned, tis no Challenge to the Favour; and this was held a good Exception. 1 Vent. 
171. The King verſus Green. | 

20. The Defendant was indicted, for that he being of the Jury for ſuch a Year of the 
Wardmote Inqueſt, did not attend; he pleaded a Grant by which the Company of Cooks were 
exempted ; and upon a Demurrer to the Plea, it was objected againſt the Indictment, for that it 
was for not ſerving of the Wardmote for ſuch a Tear, when no Man is to be of a Jury for a Tear ; 
beſides, it ſets forth, that the Defendant was elected a Juryman, and doth not ſay he ought to 
hold the Office to which he was elected; it was quaſhed. 3 Mod. 167. The King verſus Sellors. 

21. The Defendant was convicted of Manſlaughter, and the Record being removed by Cer- 
tiorari into B. R he pleaded his Pardon, and had Judgment Quod eat inde fine die; now, tho' 
be was out of Court by that Judgment, yet the Dean and Chapter of Weſtminſter having ſeiſed 
his Goods, he moved to quaſh the Indictment, for that it was, By the Oath of 12 honeſt and 
lawful Men ſworn and charged, præſentat exiſtit modo & forma ſequen', Middx. ſſ. Juratores 
pro Domino Rege præſentant; now this may be the Preſentment of another Jury, for 'tis very inco- 
herent to ſay, that it was preſented by the Oaths of 12 Men, that the Jury did preſent ; ſo that 
the modo & forma, and what follows, ſhould be leſt dut; and it ſhould be præſentat exiſtit quod, 
Cc. beſides the Indictment was, that Griffith and two others, did make an Aſſault on the deceaſed, 
and that quidam Johannes in nubibus did wound him with a Gun; now tis incertain who did 
wound him, and what Gun was ſhot off; and for theſe Reaſons the Indictment was quafhed. 
3 Mod. 201. The King verſus Griffith. 

22. Indictment for ſelling Low Wines in a Cellar, contrary to the Statute 3 & 4 Mill. 3. with- 
out giving Notice to the Exciſemen; moved to quaſh it, becauſe it was returned in Engliſh; the 
Court doubted. 5 Mod. 12. The King verſus Lammas. 

23. A Miller was indicted, for taking exceſſive Toll; it was moved to quaſh it, becauſe ir 
was not ſaid jurat nor onerat', nor the Jurors named; but it was held to be againſt the Courſe of 
the Court to quaſh Indictments for Extort ion or Oppreſſions. 5 Mod. 13. The King verſus Wadſ- 
worth, | | | 

24. The Defendant was indicted, for that he being qualified to be a Conſtable, was debito modo 
elettus to ſerve that Office at Hington, and that he had Notice of it, but did not take the Oath 
to execute the ſame ; quaſhed, for that it did not ſet forth, that he was choſen by one. who 
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984 Indictment. 

bad ſufficient Authority, nor that he was ſummoned before a Juſtice of Peace to take the Oath. 
5 Mod. 96. The King verſus | Harpu r. | -- 10rd Twadlind Kos 
Mod. Ca. 25, A Woman was convicted upon an Indictment for' a Common Scold, but the Indictment 
5 — 4 was quaſhed on a Motion in Arreſt of Judgment; for. that it was Communis calummatrix, which 
Rixatrix. 2 4 Latin for a Scold, it ſhould have becn Rixatrix. Mod. Caſes 11. The Queen verſus 
. Foxley. | | 5 5 | 
Antes (B) 26. Indictment for a Battery, &c. it was objected againſt the Caption, for that it was preſent- 
3. ed by the Jury ele, triat, jurat © onerat ad inquirend pro Domina Regina, Et corpore 
Com; that inſtead of the Copulative Et, it ſhould have been pro Corpore Com; it was agreed, 
that pro had been better, but that & was ſenſible enough. Mod. Caſes 180. The Queen verſus 
Coteſworth. Ke. 
Pl. 37. 27. Indictment for uſing a Trade not being an Apprentice to it, c. the Caption was Jura- 
8. P. tores ſuper Sacramentum ſuum præſentant exiſtit; quaſhed, for *tis Nonſence ; but one cannot 
move to quaſh an Indictment for a Fault in the Caption in the ſame Term that it comes in. Mod. 
Caſes, 220. The Queen verſus Franklyn. | | 
28. Indictment againſt the Defendant (being a Printer) for a ſecond Offence in printing a ſedi- 
tious Book, contrary to the Statute 14 Car. 2. cap. 33. he: was found guilty, and the Sentence 
was, that he ſhall be diſabled from exerciſing the Art of a Printer, and pay a Fine of 20 l. and 
ſtand in the Pillory ; and upon a Writ of Error brought, the Error aſſigned was in the Zudgment, 
for that the Statute appoints a Fine and Impriſonment, or other Corporal Puniſhment, in the Diſ- 
juntt ive, ſo that he ſhall not be fined and ſtand in the Pillory likewiſe; the Judgment was reverſed. 
1 Vent. 316. The King verſus Marlou. | head 
29. Information againſt the Defendant, for that he diſcourſing of the late Rebellion, and of thoſe 
Perſons who were executed for High Treaſon at Charing-Croſs, he ſpoke theſe Words, Guberna- 
tio noſtra confiſtebat de tribus Statibus, & fi eveniret- rebellio in Regno, niſi foret contra tres ſta- 
tus non eſt rebellio ; he was found guilty ; it was objected in Arreſt of Judgment, that to put the 
Words in Latin when they were ſpoken in Engliſh, and without an Anglice, was not to be allowed; 
for the true Tranſlation might either mitigate or extenuate the Senſe ; but the Court held, that 
the antient Precedents expreſſed the Words in Latin, purſuant to the Statute Ed. 3. which requires, 
that all legal Proceedings ſhall be in Latin; and it hath been always allowed to put Words more 
agreeable to the Phraſe of the Law, than to Tully's Orations; the Court ſet a Fine of 1090 J. 
upon him, and awarded, that he ſhould recant the Words in ſuch Form as they ſhould direct, and 
to find Sureties for his Good Behaviour for ſeven Years ; afterwards he produced a Writ of Error, 
returnable in Parliament, the Lords being then fitting, the Court allowed the Writ, but took 
L108 to conſider whether they ſhould admit him to Bail. 1 Vent. 324, 327. Harrington's 
. N 
30. Error to reverſe a Judgment in an Indictment at Seſſions, for writing a ſcandalaus Letter 
to one Melliſb, concerning a Homan whom he intended to marry ; the Errors aſſigned were, that 
it was a private Letter, and ſo not puniſhable by Inditment ; or if it was, then not before Ju- 
ſtices in their Seſſions ; but adjudged indictable at the Seffions, becauſe it tends to the Breach of 
the Peace. 1 Lev. 139. The. King verſus Summers. . . 
pl. 27. 31. Indidment for exerciſing the Trade of a Goldſmith, not being Apprentice to it for ſeven 
S. P. Years ; quaſhed, becauſe it was præſentant exiſtit, inſtead of præſentatum. 1 Salk. 370. The King 
verſus Franklyn. | P 
332. Indictment for, Words ſpoken to the Intent to prejudice the Market of Barnſtaple, and to 
hinder the Town of Toll, (viz.) I have got pager againſt the Town, that we ſhall not pay 
for ſtanding, and they are Fools who pay; quaſhed, and the Recorder ought to be fined. 1 Salk. 
370. The King verſus Harwood. 7 > | 
33. Indictment, reciting quod cum an Order was made, that the Pariſhioners, Cc. ſhould re- 
ceive a Baſtard- Child, they in Contempt did refuſe to receive it; quaſhed, becauſe the Charge was 
not poſitive, but only by Way of Recital. 1 Salk. 371. The King verſus Whitehead. | | 
34. Indictment, &@'c. per Juratores præſentat exiſtit, that the Defendant did erect a Cottage, 
G ulterius præſentant, that he continued it contra formam Statuti; he was found guilty; 
but upon a Writ of Error the Judgment was reverſed, becauſe the Continuing the Cottage was a 
new Indictment, diſtin& from the firſt; and if ſo, then there is no Nominative Caſe to agree 
with the Verb Praſentant ; beſides, the Continuing the Cottage is no Offence at Common Law, 
7. contra formam Statuti neceſſarily refers to the Continuing. 1 Salk. 371. The King verſus 
robridge. 

35. Abe Caption of an Indictment was preſentat* exiſtit quod ſeparalia indictamenta to this Sche- 
dule annexed, ſunt Bille vere; quaſhed, becauſe they are not Indictments till found, for till then 
they are only Bills. 1 Salk. 376. The King verſus Brown. | | 
36. Indictment removed by Certiorari and a Recogniſance taken, which was afterwards for- 
feited, for not carrying down the Record to be tried at the next Aſſiſes; and ruled, that after 
the Forfeiture of the Recogniſance, no Motion ſhall be made to quaſh the Indictment, nor ſhall 
any Exceptions be taken to the Certiorari, or Return thereof. 1 Salk. 380. | 
del. 37. If there are two Indictments againſt V. R. for the ſame Fact, (viz.) one found by the 

I 


4 Mod. 
345 


; 15 2 Coroner's Inqueſt, and the other by the Grand Jury, and V. R. is acquitted on the one; yet 


1 Ca. he muſt be tried on the other, to which he may plead the former Acquittal; but the faireſt Courſe 
* is to try him on both Indictments at once. 1 Salk. 382. The Queen verſus Culliford. 
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38. Indictment, for that the Defendant, with others, at the Pariſh of St. Giles in the Fields 
 riotouſly aſſembled, quoddam cubiculum of S. S. in the Manſion-houſe of David James, fregit & 
intravit, and thirty Yards of Stuff cepit & aſportavit ; upon the Evidence it appeared, that the 
Chamber was in the Dwelling-Houſe of David Jamſon, and not of James; adjudged, that this 
did not maintain the Indictment, for all being put „ as one entire Fact, under one De- 
ſcription, the Whole muſt be proved. 1 Salk. 385. The Queen verſus Cranage. 

39. The Defendant was indicted, for that he came to . R. pretending that he was ſent by 
7. F. to receive of him 20 J. and did receive it accordingly, whereas in Truth he was not ſent 1 
by T. F. adjudged, that tho' this was a Cheat, yet it was not indictable, unleſs the Defendant | i 
had come with Falſe Tokens ; he may bring an Action, but tis not indictable for one Man to make 9 
a Fool of another; Bainham was indicted, for that V. R. borrowed 5 J. of him, and pawned ii 
Gold Rings to ſecure the Re-payment, and that at the Day the Borrower tendered the Money, [ 


but the Defendant refuſed to deliver the Rings; quaſhed, 1 Salk. 479. The King verſus 
Jones. 
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(Kk) 
Foz Miſdemeanozs, 1 


I. HE Defendant was indicted, for that he being poſſeſſed of a Leaſe of a Houſe in Lon- W. Jones 
don 3 Aprilis 7 Car. the ſaid Houſe feloniouſly, voluntarily and malitiouſly did ſet on 351. 
Fire, ea intentione, the ſame Manſion-houſe, and ſeveral other adjoining Houſes, to burn and con- 
ſume by Fire; adjudged this was not Felony, becauſe it was an Iatention only, without actually 
burning the Houſes, for *tis not Felony to burn an Houſe of which he is in Poſſeſſion ; it muſt be 
ades 4 which is ſet on Fire; for tis that which makes it Felony ; the Defendant was fined 
500 J. and impriſoned during the King's Pleaſure. Cro. Car. 274. Holme's Caſe. 
2. The Defendant was indicted at Common Law for a Miſdemeanor, and it was for ſhewin 
himſelf naked in a Balcony in Covent-Garden, and for ſpeaking lewd Words, and acting indecent 
Poſtures there; the Indictment was read in Court, and in order to make a Publick Example, it 
was ordered to be tried at Bar; but the Defendant confeſſed the Inditment, and ſubmitted to a 
Fine, which was 2000 Marks, and to be impriſoned a Week without Bail, and to be of the Good 
Behaviour for three Years. Sid. 168. The King verſus Sir Cha. Sydley. 

3. Indictment againſt two Defendants, one for Challenging, and the other for carrying the Chal- 
lenge to the Party challenged, and knowing the Matter; they were both found guilty, 
and each of them fined 100 J. and to be committed for a Month without Bail, and to make 4 
publick Recantation, and to be of the Good Behaviour for 7 Years. Sid. 186. The King verſus 
Darcy & al. 5 Mod. 207. K. P. 8 | : 

4. Bacon of Grays-Inn was indicted for a Miſdemeanor, intending to kill Sir Harbottle Grim- Lev. 146. 

ſton, Maſter of the Rolls ; for that he diſcourſing with V. R. offered him 100 J. to kill the ſaid Ma- 
ſter ; it was objected after a Verdict, by which the Defendant was found guilty, that this is a 
Matter not indictable, becauſe it was only an Intention; but he was fined 1000 Marks, and com- 
mitted three Months without Bail, and to be of the Good Behaviour during Life, and to acknow- 
ledge his Fault in the Court of Chancery. Sid. 230. The King verſus Bacon. 
F. The Steward of Mindſor-Court, and the Surveyor of the Caſtle, were committed to the 
Lord Mordant, who was Lieutenant of Windſor-Caſtle ; and upon an Habeas Corpus brought, 
he returned, that they were committed by the immediate Warrant of the King, for refuſing to 
deliver certain Rooms in the Timber-Yard, when the King commanded it ; upon this Return 
they were diſcharged ; for tho“ tis a great Miſdemeanor, yet it being a Quarrel between the 
King's Servants concerning their Rights, tis no Offence againſt the Publick, the Patty grieved may 
file an Information in the Exchequer. Sid. 278. The King verſus Taylor. 

6. The Defendant was indicted, for ſelling Ale in Black Pots not ſealed, contra pacem, omit- 
ting contra formam Statuti; for which Reaſon a Motion was made to quaſh it, for that the Sta- 
tute Law dire&s the Sealing of Meaſures ; but adjudged, that Meaſures were at Common Law, 
tho? the Statutes direct the Manner of aſcertaining them, Sid. 409. The King verſus Burgoine. 

7. The Defendants being preſent with Sir John Friend and Sir William Perkyns at the Place of 
Execution, upon an Attainder for High Treaſon, and tho' they ſhewed no. Signs of Repentance, 
yet they all three laid their Hands on Sir John Friend, and Cook pronounced the Abſolution ; and 
they likewiſe all three laid their Hands on Sir Wm. Parkyns, and Colleir pronounced the Abſolution, 
for which they were indicted for a Miſdemeanor and found guilty ; but the Jury made a Special 
Concluſion, whether three laying on their Hands, and but one pronouncing the Abſolution, made 
them all guilty of the Whole. 5 Mod. 363. The King verſus Collier, Cook and Snatt. 

8. The Defendant was indicted at Common Law, and not on the Statute of Minton, for that 
he being an Inhabitant in the Town of Derby on the 19th of June, &c. was ſummoned to watch 
with one Booth a Conſtable, and did obſtinately, contemptuouſly and malitiouily make Default; 
the Exceptions to quaſh it were, It ſets forth, that the Deſendant was an Inhabitant, c. on the 

i9th of Tune, but doth not alledge, that he continued fo to be; it doth not ſet forth, that he 
had Notice given to watch within the Pariſh, and that he did not watch with one Booth a Con- 
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ſtable; which may be true, and yet he may watch with another Conſtable; it ſhould ſet. forth, 
that he did not watch at all; the Court would not quaſh it, but ordered the Defendant to demur 
to it. 5 Mod 393. The King verſus Stainford. . 

9. The Defendant was indicted, for that he falſo & per Conſpirationem to cheat V. R. of his Mo- 
ney, prevailed on him to lay the Wager upon a Foot-Race, and afterwards got the Party to run 
booty ; this being a Cheat, the Court would not quaſh it upon Motion; afterwards the. Defen- 
dant would not plead till he was ſerved with a peremptory Rule, and then his Plea would not be 
received without Bail to try it the ſame Term ; whereas if he had pleaded freely, he need not try 
it till the next Term. Mod. Caſes 41. The Queen verſus Orbell. 
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Indutement. 


(A) 


'S N Aſſault, &c. the Defendant pleaded, that the Plaintiff*'s Wife was preſented at the Leet 
for a Common Scold ; whereupon the Steward made a Warrant to the Defendant (being 
Conſtable) to puniſh her according to Law; that he the ſaid Conſtable, aud two more, 
went to the Plaintiff's Houſe to execute the Warrant, and that the Wife aſſaulted them; 

whereupon the Conſtable commanded them to take her, who in Obedience to his Command mol- 

liter manus impoſuere, &c. and upon a Demurrer to this Plea, it was objected, that the Defen- 
dants did not ſet forth on what Day the Leet was held, nor that the Plaintiff's Houſe was with- 
in the juriſdiction of the Leet, neither did they ſhew the Steward's Warrant ; but adjudged, that 
all this was only Inducement to the Juſtification, the Subſtance whereof was the Preſentment at 
the Leet, and the Command of the Conſtable. Moor 847. Curteis's Caſe. | 

2. In a Quare Impedit, the Plaintiff ſet forth, that Queen Eliz. was ſeiſed in Fee of the Ad- 
vowſon, Cc. and that the Church being void, ſhe preſented Pindar, who was inſtituted ; that af- 
terwards ſhe granted the Advowſon to Sir Chriſtopher Hatton, who granted it to Sir Walter 

Sands, under whom the Plaintiff claimed; the Defendant Boſtock confeſſed the Preſentation to Pin- 

dar, but that the Church was then full of another Incumbent, and that before the Grant of Sir 

Walter Sauds to the Plaintiff, he granted the Advowſon to Serjeant Moor, under whom the De- 

fendant claimed, and traverſed, that the Church was void when Pindar was inſtituted ; upon which 

they were at Iſſue ; it was objected, that the Plaintiff could never recover upon this Pleading ; 
becauſe the Defendant had made a good Title to himſelf from the Grantee of Sir Walter Sands, 


| before his Grant to the Plaintiff ; which deſtroyed his Title, and to which he made no Anſwer ; 


which is very true, if the Defendant had relied upon it; but he made it only as an Inducement 
to his Traverſe ; and in ſuch Caſe the Plaintiff could not take a Traverſe upon a Traverſe, and 
therefore he muſt maintain what the Defendant had traverſed. Cro. Car. 173. Pembroke Earl ver- 
ſus Boſtock, Poſtea Quare Impedit. (C) 5. S. C. Dyer 365. S. P. f 

3. Caſe, &c. the Plaintiff made a Title under four Coparceners, and preſcribed in them for 
Right of Common in Hartſhorne, as appurtenant to his Meſſuage there; and that the Defendant 
put in his Cattle, which eat the Paſture, and made a Warren in the Common, and Cony-Bur-_ 
rows, and hunted the Plaintiff's Cattle with Dogs, by Reaſon whereof he could not enjoy his 
Common in tam amplo & beneficiali modo, as before, &c. The Defendant as to the Hunting, plead- 
ed Not guilty, and as to the reſt he pleaded in Bar, that he was ſeiſed in Fee of the Manor of 


Hartſborn, of which the ſaid Common was Parcel; and that he in his own Right, and the other 


Defendant, as bis Servant, put the ſaid Cattle into the Common, prout ei bene licuit; and 
(without relying upon this Juſtification) he preſcribed to have a Free Warren within the ſaid Ma- 
nor, and fo juſtified the putting in Conies and making Cony- burrows ; and averred, that the 
Plaintiff had ſufficient Common ; the Plaintiff rejoined, and maintained his Declaration, and 
traverſed the Sufficiency of Common, and the Defendant's Preſcription to a Free Warren; and 
upon Demurrer to this Rejoinder the Plaintiff had Judgment, tho' it was objected againſt him, 


that he ought not to have. traverſed that Preſcription, but ſhould have anſwered the Defendant's 


Title in the Bar, (viz.) that he was ſeiſed of the Manor of Hartſborn; for if that was true, he 
had avoided the Title of the Plaintiff ; this was admitted to be a good Objection, if the Defen- 
dants had relied on their Juſtification under that Title, as they ought to have done, by ſaying, 
Et hoc parati ſunt . unde quoad the putting in the Cattle petunt judicium, &c. but 
they did not rely on that Juſtification, for they made it only as an Inducement to the Preſcription 
for a Free Warren, and thereby had given the Plaintiff an Advantage to traverſe that Preſcription. 
Lulu. Rep. 101. Haſſard verſus Cantrell. 


4 Ia 


8 tread. 


* * : 7 
— See * 3 
< = * * 


all. * Bos Dat * - 2 


- . 
* th. . Y — 


Induction. 987 


4. In Aſſault, Cc. the Plaintiff declared, that the Defendant ſtruck his (the Plaintiff's) Horſe 
with a Switch which he held in his Hand, on which the Plaintiff rode, by Reaſon whereof the 
Horſe threw him and broke his Thigh; upon Not guilty pleaded, the Plaintiff had a Verdict in 
C. B. and upon a Writ of Error in B. R. it was objected, that there was a Variance between the 
Writ and Declaration, for in the Writ there was no Mention of Striking the Horſe with a Swi:ch : 
Sed per Curiam, that is only an Inducement to the Action, and to ſhew by what Means the 
Plaintiff was thrown down and broke his Thigh. . Fones 444. | | | 


\ 
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Induttion. 


See Preſentation. (C) 9: 
© 2 off 


I: — HIS makes the Parſon complete Incumbent, and if the Archdeacon ſhou!d refuſe 
to induct after an Inſtitution, the Parſon may bring an Action on the Caſe againſt 
him. Godbolt 23. Ea | | 
2. The Patron preſented, and the Biſhop refuſed his Clerk; thereupon he com- 
plained to the ee we 12 who ſent a Monitioh to the Biſhop to receive the Clerk by ſuch a 
Day, or to appear and ſhew Cauſe why he refuſed ; but he did neither; then the Archbiſhop 
ranted Inſtitution, upon which he was indutted; then the Biſhop and one who was preſented by 
the King, ſued in the Delegates, ſuppoſing this Inſtitution by the Archbiſhop was void, and by 
Conſequence the Induction muſt be ſo too; but a Prohibition was granted, becauſe the Church 
being full by Induction, which is a temporal Act, it cannot be avoided but by a Quare Impedit. 
Hob. 15. Sir Timothy Hutton's Caſe. Inſtitution. (A) 8. S. C. 1 | 

3. In a Quare Impedit againſt the Biſhop of Peterborough and Robert Dunn, the Statute 21 H. 8. 
of Pluralities, was pleaded to make a Title to the Avoidance, and the Taking a ſecond Benefice 
with Cure; and Iſſue was taken upon the Induction to the ſecond Benefice ; 5 that 'tis not the 
Admiſſion and Inſtitution, but the Induction to the ſecond Benefice, which makes the firſt void. 
Moor 12. Agar verſus Biſhop of Peterborough. | 
4. A Biſhop ſued in the Court of Audience, to repeal an Inſtitution after an Induction had by 
the Clerk, and thereupon a Prohibition was granted, becauſe an Inſtitution is not examinable in 
the Spiritual Court after Induction, but then a Quare Impedit lies. Moor 860. Rowth verſus Bi- 
ſhop of Cheſter. We, : 

5. In a Prohibition, the Plaintift declared, that Pleas of Advowſons belonged to the Common 
Law and not to the Spiritual Court, and that he was inſtituted to the Church of C. and that, the 
Defendant libelled in the Spiritual Court againſt him, that he was inſtituted to the ſaid Church, 
and induced before the Plaintiff, and had obtained a Super-inſtitution upon him, and that the 
Spiritual Court proceeded, tho' this Plea was there pleaded, and tho? Induction belonged to the 


Common Law; the Defendant now pleaded, that he did not proſecute contra probibitionem, and 


pro conſult atione: habenda, he demurred ; and adjudged, that a Conſultation ſhould go; for tho” by 
the Declaration it appears the Plaintiff was inſtituted, yer it doth not appear that he was inducted, 
and fo the Matter ſtands only upon the Super-inſtitution, which is triable in the Spiritual Court; 
but afterwards, it being made appear to the Coutt that the Plaintiff was inducted, the Conſulta- 


tion was ſtayed, that he might declare de novo upon his Inſtitution and Induction. 2 Lev. 125. 


Monday verſus Purton. | 15 
6. In a Special Verdict in Ejectment, the Caſe was, a Clergy man was admitted and inſtituted 


into a Benefice in the Dioceſe of Gloceſter ſede vacante, and a Mandate was made by the Arch- 
biſhop, who is Guardian of the Spiritualties to the Archdeacon to induct him; the Archdeacon 


appointed certain Miniſters to do it, but before it was executed, a new Biſhop of Gloceſter was. 


conſecrated, and then he was inducted; the Queſtion was, whether the Archdeacon indus by 
by his own Authority or derivative from the Biſhop, for by the later this Induction is not good; 
and adjudged, that it was not good: It was compared to a Letter of Attorney to make Livery, 
which cannot be done after the Death of him who made it; but this Judgment was reverſed in 
the Exchequer-Chamber, for admitting the Archdeacon's Authority is derivative from the Biſhop, 
yet the Archbiſhop hath a concurrent Farifaidiion with the Biſhop throughout his Dioceſe as to Ad- 
miſſions, Inſtitutions and making Mandates, &c. and his Juriſdiction is taken away by the Sta- 
tute 23 H. 8. cap. 9. only as to Proceedings in the Biſhop's Court. 1 Vent. 30g. Robinſon verſus 
Woolley 319. S. C. 9 | | e 
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Dyer 130. 
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2 Lev. 
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Jones 78. 
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8 (B) 
What Acts are vold befoze Indutton. 


J. Prebendary after Inſtitution and before Induttion to the Prebend, granted an Anmity ot 
of i, which was confirmed by the Biſhop, Dean and Chaper, on the ſame Day that 

he was inducted ; adjudged, that this Grant, notwithſtanding the Confirmation, was void, becauſe 

it was made before Induction. Plow. Com. 526. Hare verſus Bickley. Dyer 221. S. P. en 


Infant. 

How he is favoured in Law, and not; | Where they ſhall be charged 
and what Acts he may do, and good, | faries, 2. where not. (E) nas N 
when Executor, &c. (A) Of Fines and Recoveries levied and ſuf. 


Where the Acts of another and his own | fered by them, and of Stat 
Acts ſhall bind him, and where | ed int by them, (F) — 


not. (B) 5 Of Inſpection by the Court. 
Of Deeds, Grants and Deviſes made to | How they 1 a) wy 
them. (C) | How they muſt be ſued. (I) 


Of Promiſes, Deeds, Grants and De- | Of Infants # | 
viſes made by them. (D) | S anon n 
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(A) 


Pow he is favoured in Law, and not; and what Act a | 
good, when he is Executoz, See Joint Executer. (P) 7 ene, 0 


. Nan both Male and Female have ſeven Ages by Law aſſigned to them for ſeveral Pur- 
| poſes : 
| . The Male at twelve Years is to take the Oath of Allegiance. in the Court-Leet ; 
fourteen Years to conſent to a Marriage, and to chuſe a Guardian in n x 
accounted his Age of Diſcretion, and under that Age he is in Ward to his Guardian; at ggeen 
the Lord is to have Aid to make his Son a Knight; at twenty- one he is to be out of Ward to his 
Guardian in Knights- Service, and then he is of full Age to alien his Lands. 

2. Then as to the Woman at ſeven Years, the Lord is to have Aid to marry her; at twelve 
Vears ſhe may conſent to a Marriage; until fourteen Years ſhe is to be in Ward, and if ſhe attain 
— Age in 12 Life- time of her — ſhe is Fa be out of Ward; at ſixteen Years the Lord may 
tender her a Marriage; at twenty-one Years ſhe may alien her Lan 70. f 
Darcy's Caſe, and 9 Rep. 72. in Dr. Huſſey's Caſe. g | FFAs 0 THe" SAGE 
; * Where a * = given ay 2m him 5 a formate in Reverter, it was reverſed upon 

Writ of Error brought by him, nfancy aſſigned for Error, which was tri v | 
of the Court. Dyer 104. Auderſon verſus Nad. 9 Rep. 31. ll 7 
4. He ſhall be favoured in the Law in all Things which are for bis Benefit, and not prejudiced 
in any Thing to his Diſadvantage, and therefore in all real Actions founded on a Right deſcend- 
ed to him, the Parol ſhall demur till he is of Age. Dyer 137. Baſſett's Caſe, and 133. S. P. | 

5. If 8 be againſt him by Default, he ſhall have a Writ of Error to reverſe it; but if it 
be upon ult after Appearance, tis otherwiſe. . Dyer 104. | ' 

6. Tenant in Tail levied a Fine to a Stranger, he in Remainder in Fee died, leaving his Heir 
an Infant, and then Tenant in Tail died without Ifſue, by Reaſon whereof the Title to have a 
Formedon in Remainder accrewed to the Infant, who ſuffered five Years to paſs without bringin 
wy Writ; but he ſhall have five Years after his full Age, by Virtue of the Statute 4 H. J. of Fines | 

yer 133. . | | | Et f 

7. Debt againſt three Heirs in Gavelkind, upon a Bond of their Anceſtor, one of them wa 

Infant; they were all outlawed, and the Two of full Age procured 2 Pardon, and the Plaintif 
I | 5 N brought 
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pro a Scire facias againſt them, in which he declared, that they fimul cum the Infant, &c. 
_— that the Parol ſhall not demur for his Nonage, becauſe the * againſt him was not 
void, but voidable only by Error. Trin. 7 Eliz. Dyer 239. Auger's Caſe. Moor 74. &. C. by the 
Name of Hatry verſus Anger. | 


8. In a Writ of Dower, the 'Tenant vouched the Heir of the Husband, who was then an In- 


fant, and in Ward to the King, and fo prayed in Aid of the King, and the Aid was granted; and 
afterwards there came a Procedendo in loquela, fed non ad judicium Rege inconſulto, and the Court 
was in Doubt how to proceed; but upon Conſideration they gave Judgment, that the Deman- 
dant ſhould recover againſt the Tenants, and they over in Value againſt the Heir, but with a Ce. 
ſar txecutio, &c. Mich. 8 Eliz. Dyer 256. Michael's Caſe. | 

9. But if he is Plaintiff in ſuch Actions, the Parol ſhall not demur, becauſe it may be to his Pre- 
judice, that the Poſſeſſion ſhould be kept from him till he is of Age; but where only a meer Right 
deſcends to him, there the Parol ſhall demur. 6 Rep. 3. Markall's Caſe. 

10. In a Ceſſavit per Biennium, altho' the Infant hath the Tenancy by Deſcent, he ſhall 
have his Age, becaule the Law preſumes he doth not know what Arrears to tender before 


2% Cate and if he doth not make a true Tender, he ſhall loſe his Land. 9 Rep. 84. Co- 
s Caſe. 


11. If there are two Jointenants Infants, and one of them, whilſt under Age, makes a Feoff- Latch 


ment of his Moiety, and dieth, it ſhall not ſurvive to the other, 
is ſevered. 8 Rep. 44. Whittingham's Caſe. 


try is in miſericordia, ſed pardonatur quia infans. 8 Rep. 58. Beecher's Caſe. Cro. Car. 296. Smith 
verſus Smith. S. P. 


13. If Tenant in Tail make a voidable Leaſe for Years, and die, leaving his Heir an Infant, and 
in Ward, the Lord ſhall avoid this Leaſe ; but if the Infant himſelf maket 


a Feoffment, the Lord 
ſhall not avoid it by Eſcheat, but the Guardian ſhall, becauſe he doth it in Right of the Infant. 
7 Rep. 7. Earl of Bedford's Caſe. | 


14. If Tenant in a Real Action voucheth an Infant, or if Tenant for Life prayeth in Aid of 
B. B. in Reverſion, who is an Infant, and that the Parol may demur, if the Demandant replieth 
that he is of full Age; this ſhall not be tried by a Jury, but a Writ ſhall iſſue to the Sherift, com- 
manding him, that on ſuch a Day Venire faciat B. B. ut per inſpectum Corporis ſui conſtare pote- 
rit Juſticiariis noſtris, fi pred” B. B. fit plena atatis necne. 9 Rep. 31, in the Caſe of the Abbot of 
Strata Marcella. | 

15. If an Infant being a Feme Covert levieth a Fine, with a Grant and Render to her ſelf in 
Tail, or for Life, and the Husband dieth, ſhe ſhall not take Advantage of her Infancy, and have 
a Writ of Error to reverſe the Fine, becauſe ſhe is Tenant of the Land, and ſhe cannot have a 
Writ of Error againſt her ſelf, ſo that ſhe is without Remedy ; the Caſe is the ſame of any othet 
Infant. Hil. 40 Eliz. Owen 33. 

16. Where an Infant is made Executor, he may lawfully ſell the Goods of the Teſtator, and ſuch 
Sale ſhall be good, becauſe he is bound to pay the Debts of his Teſtator, and by this Means he may 

be enabled to do it; and he who aſſiſts him in ſuch Sale, ſhall not be accounted an Executor de ſon 

Tort by intermeddling with the Goods, but ſhall be as his Servant; fo likewiſe if the Goods are 
ſold by any other Perſon, with the Conſent and by the Appointment of an Infant Executor, tis 
good, where ſuch Sale is not to his Prejudice; and if ſold at an under Value, tis likewiſe good, 
and ſhall bind him notwithſtanding his Nonage. Cro. Elix. 254. Clerke verſus Hopkins. 3 Leon. 
143. Manning's Caſe. S. P. 4 Leon. 210. S. C. Keilw. 51. & C. 

17. An Infant was a Shop-keeper and bought Wares to ſell in his Shop; adjudged, that he ſhall 
not be bound by this Bargain, becauſe he cannot contract for any Thing but for Neceſſaries. 
2 Cro. 494. Whittingham verſus Hill. —— | 

18. Feoffment, on Condition that if he or his Heirs, &c. paid 100 J. before ſuch a Day, that 
be might re-enter; the Feoffor died, and the Land deſcended to his Heir within Age; the Mother 
tendered the Money, and adjudged good, if the Heir was within the Age of fourteen Years, and 
there being no Age mentioned, it ſhall be intended for his Benefit, that he was within that Age. 
Owen 137. Watkyns verſus Aſtwick. Moor 222. S. C. Cro. Eliz. 132. S. C. Poſtea Tender. (B) 5. 
S. C. Leon. 34. S. C. | | 


19. Judgment againſt him, & quod capiatur, it was reverſed by Error for that Reaſon, 1 Bulſt. 
162. Daly verſus Holbrook. | 

20. An Infant was Tenant in Tail of Gavelkind Lands, where the Cuſtom was, that at the 
Age of fiſteen Years, he might make a Feoffment of his Lands and bind himſelf, and accordingly 
he made a Feoftment of his entailed Lands; adjudged, that this was not any Diſcontinuance to 
bind him, for it was not good by the Cuſtom, becauſe that ſhall never enable him to do a Wrong 
either to himſelf or to another, and therefore it ſhall be intended that this Feoffment was made of 


Lands of which he was ſeiſed in Fee. 2 Cro. 80, Vaughan verſus Lloyd. 


21. In Aſſiſe of Novel Diſſeiſin, the Tenant 8 a Recovery in another Aſſiſe, in Bar to the 2 Roll. 


for by the Feoffment the Jointure 199. 
Jones 


12. An Infant ſhall not be amerced, neither ſhall he find Pledges; therefore in ſuch Caſe the En- * 


31+ 


Action now brought; the Demandant replied, that he was then an Infant and not Tettenant of Rep. 14 
the Land, but that V. R. was Tertenant; and upon Demurrer to this Replication, it was the *** 


better Opinion, that a Recovery is not ſo ſacred, but that it may be fa'ſified in Point of Recovery 
of the Thing it ſelf, between the ſame Parties; and this being in the Caſe of an Infant, the Court 
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are of his Counſel; be cannot have Error or Attaint, and therefore he may falſiſy the Recovery. 
Hill. 15 Fac. 2 Cr0. 264. Holford verſus Platt. bu $03 36433 benbut! 

22. An Extent iſſued againſt the. Land of V. R. but before the Return of the Writ . R. died, 
his Heir within Age and in Ward to, the King; it was moved, that the Cogniſee of the Stature 
could not have the Land, becauſe the King was now in Poſſeſſion by Virtue of the Wardſhip of 
the Infant, and ſo the Land was in another Plight than when the Extent was taken out, but the 
Court would not allow it. Mich. 2 Jac. Telv. 55. Molineux verſus Rigg. YH tiny $444 

23. In a Writ of Partition brought againſt an Infant upon the Statute, adjudged, that he ſhould 
not have bis Age. Mich. 14 Fac. Hob. 179. Poyns verſus Gibbons: 167235" Uluollf 1 

24. The Demandant, who was an Infant, brought a Scire facias againſt the Tenant, to ſhew 
Cauſe why he-ſbou!d-not have Exccution of Lands, the Remainder whereof were entailed on his 
Anceſtor by Fine, Cc. the Tenant pleaded, that the Demandant was within Age, and prayed, 
that the Parol might demur until he was of full Age; the better Opinion was, that it ſhall not, 
and in no Caſe but where the Land it ſelf is in Demand; but here the Anceſtor was never in 
Poſſeſſion, neither is any Land demanded by this Sci. fa. of which the Anceſtor was ſeiſed, but 
tis only to have Execution of a Fine. Moor 35. Lord Sands werſas Brax. | 

25. Such an Infant may likewiſe give Releaſes or make new Acquittances for any Thing rela- 
ting to the Executorſhip, but then ſuch Releaſes muſt-be where a true and real Satisfaction is 


mage for the Thing. releaſed,” otherwiſe they are void, becauſe the Law will not allow that he 


ſhould have any Prejudice by bis own Folly whilſt under Age; and certainly tis a very fooliſh Act for 


an Infant to give a Releaſe without any Conſideration; and ſo it was adjudged Anno 21 Elix. tis 


z Cro. 
494. 


true, Mr. Plowden argued againſt the Judgment ; but the Chief Juſtice Mray told him, that he 
had conſulted all the Judges, who were all agreed, that the Judgment was well given. Moor 
146. Ruſſel's Cale. 5 Rep. 27. S. C. * 1 And. 117. S. C. Cro. Elix. 671. Knott verſus Barlow. 
iS. B. See Poſtea D) 2. req fel 8 N 1 9165. ieee | | 

26. Lenant in Fee. made a Leaſe for Years, rendring Rent, and afterwards entered into a Sta- 
tute for the Payment of Money; and upon an Extent taken out, the Sheriff returned, that the 
Cogniſor was dead, and that he had extended the ſaid Rent; but the Heir of the Cogniſor be- 
ing at that Time, an Infant, brought an Audita querela, and adjudged good. Moor 37. | 

27. In Dower againſt an Infant and two others, there was a 333 and 200 J. Damages; 

the Demandant died, and her Executors brought a Sci. fa. againſt the Infant and the other two 
Defendants ; the Court doubted, whether he ſhould be privileged by Infancy, becauſe in Dower 
he cannot have his Age; but he having brought a Writ of Error, and affigned. for Error, that 
he had nothing in the Lands; this made the Doubt, whether he ſhould be charged by the Sci: fa. 
Moor 342. Wiliams's Caſe. | ö | | | $4 

28. Adjudged, that where an Infant Shop keeper buys Goods to fell again, he ſhall not be 
charged in an Action of Debt upon the Contract for ſuch Goods, becauſe by Law he is not to. be 
charged, but for neceſſary Food and Raiment, and *tis not neceſſary for an Infant to keep Shop. 
2 Roll. Rep. 45. Hill verſus Whittingham.  \ | | 7% 

29: Infancy was pleaded by an Apprentice to an Action of Covenant brought againſt him for 
departing his Service ; and it was adjudged a good Plea, for no Covenant or Obligation of an In- 
fant for his n ſhall bind him. Cro. Car. 129. Gilbert verſus Fletcher. Hutt. 63. S. C. 
Winch 63. Flemming verſus Pitman. S P. | | 125 50 

30. He may be bound in a Bond to ſubmit to an Award, and fuch Bond is good, for other- 
wiſe he would be in a worſe Condition than a Man at full Age, who may ſave Charges by an 
Award, whereas an Infant would be bound to ſtand to the Hazard of the Law. Latch 207. 


Stone verſus Knight 111. Tates verſus Rudſtone. | 


ſuit. 2 Lev. 144. Seaſon verſus Gillert. 


31. Error of a Judgment in. C. B. in a Scire facias againſt three Executors, for that one of them 
was an Infant; adjudged, that a Scire facias lies againſt him, and becauſe he did not appear to 


it, the Judgment was well given. 1 Vent. 190. Cultilian verſus Pratt. ht: 


32. Aſſumpſit, &c. for that the Defendant promiſed the Plaintiff, (who was at that Time an 
Infant) that if he would- permit the Defendant to enjoy ſuch Lands till he (the Infant) came of 
Age, (he having then a Title to the Reverſion after the Death of V. R.) that he would then give 
him what it was worth: The Plaintift averred, that WJ. R. was dead, and that he did permit the 
Defendant to enjoy the Land, and that it was worth ſo much; after a Verdict for the Plaintiff, it 
was inliſted in Arreſt of Judgment; that a Promiſe to pay ſo much as it was worth, was very in- 
certain; beſides, this Act of the Infant was void, becauſe he had only a reverſionary Intereſt at 
the Time of the Contract made; but adjudged, that tho' this Agreement did not bind the Infant, 
yet it being for his Benefit, *ris not void, but voidable by his Entry; tis true, the Defendant 
could have no Remedy againſt him if he had enter'd, but ſince he had not, *tis reaſonable the De- 
fendant ſhould pay the Rent. 2 Sid. 109. Davis veiſus Mannington. | : 

33- Aſſumpſit againſt the Defendant, who pleaded Non Aſſumpfit, and at the Trial gave In- 
ſancy in Evidence at the Time of the Promiſe; and this was held good, and the Plaintift was non- 


* 


\ 


(B) Where 


r * 


Infant. 


(3) | 
Where the As of another, and his own Act ſhall bind him, and 
where not, 


I. Here an Infant hath a Tenancy by Deſcent, he may be diſtrained for the Rent, and ſhall 
W not take the Benefit of his Infancy. 9 Rep. 84. Coney's Caſe. 


2. But in a Ceſſavit per Biennium, tho' he hath the Tenancy by Deſcent, he ſhall have his 
Age ; for the Law preſumes, that he doth not know what Arrears to tender before Judgment, 
and if he make a wrong Tender, he forfeits his Land. JTbidem. | 

3. Infant * Feme Covert levied a Fine, with a Grant and Render to her ſelf in Tail, or 
for Life, and the Husband dieth, ſhe ſhall not take Advantage of her Nonage, and by Writ of Er- 
ror reverſe the Fine, becauſe ſhe is Tenant of the Land, and ſhe cannot have a Writ of Error 
againſt her ſelf. Owen 33. 

4. If the Cattle of an Iafant ſtray, and are proclaimed according to Law, and not claimed with- 
in a Year and a Day, he ſhall be bound. 5 Rep. 108. in Sir H. Conſtable's Caſe. | 

5. If he holds Lands of a Manor by Fealty and Rent, and the Lord makes a Feoffment of the 
Manor to another, to whom the Infant attorns, tis good, and ſhall bind him to pay and perform 
the Services, becauſe he might be compelied in a per que ſervitia; but he may avoid any Preju- 
dice thereby at his full Age. 9 Rep. 84. Conie's Caſe.. 

6. An Infant was Bail, and Judgment was had againſt the Principal, who did not ſurrender 
himſelf in Diſcharge of his Bail; thereupon a Sci. fa. was brought againſt the Infant, and Judg- 
ment againſt him; it was then moved, that he might have an Audita querela, for he was till un- 
der Age, and probably there might be no Error in the Judgment againſt the Principal, and the 
Bail being ſtill an 7zfarzt, could not plead his Infancy to the Scire facias ; the Court allowed 
an Audita querela de bene eſſe. Yelv. 155. Markham verſus Turner. | 

7. Where an Infant preſents to a Church, the Preſentation is good; and ſo a Grant made by 
an Infant to a Copyhold is good, becauſe the Grantee is in by the Cuſtom, which is binding to 
the Infant, Noy 41. Rench verſus Martin. =; 

8. An Infunt Copyholder in Fee made a Leaſe for Years of his Copyhold, without Licenſe, and 
at his full Age er the Rent; adjudged, that this Leaſe was no Diſſeiſin to the Lord, but 
ſtood good againſt the Iafant. Latch. 199. Aſhfield verſus Ajhfield. 

9. Adjudged, that where an Infant makes a Contract with another to give him ſo much Money 
to teach him to read and to write, this ſhall bind him. March Clare verſus Darrell. 

10. The Teſtator having two Sons, deviſed his Lands to his youngeſt Son in Tail, and died, 
his eldeſt Son having Iſſue a Son at the Time of the Death of the Teſtator; afterwards the yourg- 
elt Son aliened thoſe Lands to another in Fee, with Warranty, and died without Iſſue, the Son 
of his elder Brother being an Infant; it was adjudged, that this collateral Warranty ſhall bind the 


Infant without Aſſets, notwithſtanding the Statute T. 2. Mor 96. Evan's Caſe. Denied to be 
Law. Vaugh. 382. | | | 


11. Leaſe for Years made to an Infant, rendring Rent, which being in Arrear, the Infant be- G,gy, 


came of full Age, and ſtill continued to hold the Land; adjudged, that he ſhall be chargeable 120. S. C. 


2 Bulſt. 
69. S. C. 


with the Arrears incurred during his Infancy. 2 Cro. 3 20. Kettle verſus Elliott. 


(C) 
Of Deeds, Gzants and Deviſes made to them, and by them, 


1. INfancy was pleaded to an Action of Debt for Arrears of Rent upon a Leaſe made to an In- 
fant, and it was held a good Plea, becauſe a Leaſe made to an Infant is voidable at his E- 
lection; for if *tis for his Benefit, he may accept it, if tis not, he may make it void by refuſing 
the Land before the Day of Payment of the Rent incurrs ; but if the Rent is not more than the 
Land is worth by the Year, and if the Defendant comes of Age before the Rent Day, then he is 
liable. 2 Cro. 310. Kelſey's Caſe. 1 Brownl. 120. S. C. 2 Bulſt. 69. Kirton verſus Elliott. S. P. 
2. A Leaſe made to an Infant is voidable only at his Election, and not void of it ſelf ; for if *tis 
for his Benefit, it ſhall not be void; but becauſe it was not ſhewed, that the Rent was of greater 


Value than the Land, and becauſe he was of full Age before the Rent was due, the Leaſe was 
held good. 2 Cro. 320. Kelley's Caſe. 


3. The Biſhop of Rocheſter granted the Reverſion of the Office of Regiſter to an Infant, be- W. 
ing then but eleven Years old, habeudum & exercendum per ſe vel ſufficientem deputatum ſyum ; 310 
it was objected, that the Grant was void, both in Reſpe& of the Grantee himſelf, being under March 
Age, and alſo in Reſpect of the Deputy, which he could not make; but adjudged the Grant was 38. 


good, it being granted to be executed per ſufficientem deputatum; and it being of an Office in Re- 
verſion, he may be capable himſelf at the Time when it fals. Cro. Car, 203, 279. Voung verſus 
Stowell, and 400. Dung verſus Fowler, March 41. S. C. 
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4. In Chancery, the Queſtion was, whether a Deviſe to an Infant in ventre ſa mere, was 

ood; and per Finch Lord Chancellor, at Common Law it was certainly good of Lands deviſable 

y Cuſtom; but the Doubt ariſes upon the Statute of H. 8. which enables Men by Writing to 
deviſe their Lands to any Perſon ; but an Infant in ventre ſa mere cannot properly be ſaid 7, a 
Perſon ; but the better Opinion is, that if there is apt Words to deſcribe ſuch Infant, the Deviſe 
is good; for *tis hard to diſinherit an Heir, and the Teſlator's Intention ought to be favoured. 
2 Mod. 8. Nurſe verſus Tearworth. 

5. In Ejectment upon a Trial at Bar, the Queſtion was, whether a Will made by an Infant 
under the Age of 21 Years, and died after that Age, was good, or not; and it was held not 
good, unleſs he had republiſhed it after his full Age, and that in computing a Man's Age the Day 
of his Birth ſhall. be excluded. Sid. 160. Herbert verſus Toyball. See 2 Salk. 578, 625. 


(D) DES. 
Of Pꝛomites, Deeds, Gzants and Deviſes made by them, 
t And. 25. 1+ A” Infant entered into a Recogniſance, and when of his Age, he brought an Audita que- 


rela to avoid it; adjudged, that it did not lie, becauſe being now of full Age, be could 
not be inſpected, and therefore the Recogniſance ſhall bind him. Dyer 232. Harriſon's 


Caſe, | 
t And. 2. An Infant Executor, after Probate of a Will, releaſed a Debt; adjudged not good, becauſe it 
277. may be a Devaſtavit, and ſo charge him de donis propriis ; but if Payment be made of a Debt to 


Moor an Infant Executor, he may give a Diſcharge for ſo much as he receiveth. 5 Rep. 27. Ruſſell's Caſe. 
Cro. Car. 496. Kniveton verſus Latham. TJones 400. S. C. | 

3. If an Infant had conveyed Land to the Crown by Deed enrolled, before the Statute 18 Eliz. 
which eftabliſheth ſuch Grants, and after the Statute is made which confirmeth ſuch Deeds; yet 
they ſhall not bind becauſe an Infant is diſabled by Law to make any ſuch Conveyance of his 
Lands. 11 Rep. 77. in Magdalen College's Caſe. | 
4. In Covenant, Cc. the Plaintiff declared, that the Defendant bound himſelf Apprentice to him 

for ſeven Years, and covenanted not to depart within that Time, &c. the Defendant pleaded, that 
he was within Age at the Time the Covenant was made ; the Plaintiff replied, that by the Cuſtom 
of London an Infant above the Age of twelve, may bind himſelf to be an Apprentice; adjudged, 
that notwithſtanding this Cuſtom, a collateral Covenant ſhall not bind an Infant. Cro. Eliz. 653. - 
Walker verſus Nicholſon. 

5. Debt upon a Bond to the Teſtator, the Defendant pleaded, that one of the Executors ſeal- 
ed a Releaſe of all Debts, c. the Plaintiff replied, that it was made without Conſideration, and 
that he was within Age at the Time of the Releaſe given; adjudged, that the Releaſe was void. 
Cro. Elix. 671. Knolls verſus Barlow. | 

6. Aſumpfit, &c. for that the Defendant being an Infant, became bound in a Bond to pay 

the Obligee 17 J. at his ful] Age, and in Conſideration he would not ſue him on the Bond, he 
promiſed to pay the Money on a certain Day: Upon Non Aſſumpfit | am the Plaintiff had 
a Verdict, but could not get Judgment, becauſe the Bond being not ſufficient to bind him, there 
was no Conſideration to raiſe this Promiſe. Cro. E/iz. 700. Morning verſus King. | 

7. Upon Evidence in Eje&ment, it was adjudged, that a Grant of a Copyhold made by an 
Infant was good, becauſe the Copyholder is in by the Cuſtom, and ſhall bind the Infant, as a Pre- 
ſentation to a Church by an Infant is good. Paſch. 43. Eliz. Noy 41. Reeve verſus Martin. 

W. Jones 8. A Leaſe from a Dean and Chapter being aſſigned to an Infant, he ſurrendered it, and took 
405. a new Leaſe for the ſame Term, and under the ſame Rent, and covenants with the former ; it 
See 3 was adjudged, that the Surrender was void, becauſe the ſecond Leaſe was without Increaſe of 
8. P. zo the Term, or Decreaſe of the Rent; and where there is no apparent Benefit, the Acts of In- 
fants are void. Cro. Car. 502. Loyd verſus Gregory. | | 
T. Jones 9. In a Prohibition, the Plaintiff ſuggeſted, that T. S. being under the Age of ſixteen Vears, had 
210. By made a Will, and that they proceeded to prove it in the Prerogative Court, whereas by the Com- 
7 Name mon Law he is not capable to make a Will before * 17 Years old, and the Age of a Perſon is 
Chancetly triable at Law : Sed per Curiam, the Prohibition was denied, becauſe the Proof and Validity of 
4 Wills is of Eccleſiaſtical Cogniſance, and the Temporal Courts will not intermeddle, if they ad- 
eld's judge a Perſon capable of making a Will. 2 Mod. 3 1 5. Smallwood verſus' Brickhouſe. 
Caſe. 10. Caſe, &c. for a Deceit, in which the Plaintiff declared, that there was a Diſcourſe between 
him and the Defendant concerning the Lending 300 J. to the Defendant, who affirmed, that he 
was of full Age; whereupon the Plaintift lent-him the Money, and took his (the Defendant's) Se- 
curity for Re-payment, when in Truth he was no more than 20 Years and an half old, and ſo had 
avoided his own Security, and the Plaintiff had loſt his Money ad damnum, &c. After a Verdict 
for the Plaintiff, it was moved in Arreſt of Judgment, that this Action would not lie; tis true, an 
Infant ſhall not be bound by his Contracts, but he ſhall be chargeable for Wrongs done; but ad- 
judged he ſhall not be chargeable for ſuch Wrongs which are in Deceit of another, tho' he ſhall 
for Treſpaſſes which are vi & armis. Sid. 258. Fohaſon verſus Pie. 
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(E) 
here he ſhall be chargeable foz Neteſſarſes, and where not. 


1. AN Action was brought againſt an Infant who attended the Earl of Efſex in his Cham- Cro. 
ber, and it was for 40 J. for a ſatin Doublet and Hoſe, with Silver and Gold Lace, and Elis. 553- 

a Velvet Coat and Hoſe to his own Uſe ; he pleaded Infancy, and tho' he was ſued by the Ad- 

dition of Gentleman, yer the Court held, that theſe were hot proper Cloths for a Gentleman, 

but above his Degree, and ſo the Action would not lie againſt him for Neceſſaries. Gold: 

168. Mackerell verſus Batchelour, 

2. An Indebitatus Aſſumpfit will lie againſt an Infant even at Common Law, for Neceſſaries; 

but if he enter into a Bond, tho tis for Neceflaries, tis voidable, that is, where the Bond is with- 

out a Penalty; but if 'tis with a Penalty, tis void. Godb. 219. Rearſby verſus Cuffer. 

3. The Plaintift having paid ſeveral Sums for Meat, Drink, and other Neceſlaties for an Infant, 
he took a Bond of him in double the Sum, conditioned for the Payment of the Money by him 
laid out; adjudged, that for that the Bond is void; but if he had taken it only in the very Sum, 
it had been good. Cro. Eliz. 92. Ailiffe verſus Archdale. Moor 679. S. C. 

4. Infancy was pleaded in Bar to an Action for Money, for curing him of the Falling Sickusſs ; 
the Court inclined, that the Plea was not good; for it was as neceſſary to cure him of this Diſeaſe, 
and to allow him Meat, Drink, &c. 1 Bulſt. 39. Dale verſus Copping. 

5: Caſe, &c. wherein the Plaintiff declared, that the Defendant put Cloth to him the ſaid Plain- W. Jones 
tiff, being a Taylor, to make him a Suit of Cloths, and promiſed to pay him as müch as he de- 14% 
ſerved, &c. the Deſendant pleaded, that he was an Infant at the Time of the Promiſe, &c. it _ 2 
was adjudged for the Plaintiff, and that he need not aver, that it was for neceſſary Cloths, or FOR 
convenient for the Infant, becauſe the Promiſe was only for making the Cloths. Ney 85. Dala- 
vall verſus Clare, cited. ; | | 
6. Aſſumpfit by an Executor, for that the Defendant, in Conſideration the Teftator wot!'d buy Poph. 
and pay for the ſaid Defendant twenty-three Yards of Velvet and three Yards of Broad-Cloth, 21. 
and make a Cloak fot him, he promiſed the Teſtator to pay him ſo much Money as he ſhould 462. 
pay for the ſame; and alſo declared, that the Defendant was indebted to the Teſtator in 27 J. 2 Roll. 
for a Doublet and a pair of Hoſe of Velvet, made for him, and that he had not paid the Money ; Rep. 144- 
the Defendant pleaded, that at the Time of the Promiſes, &c. he was within Age; and it was 
adjudged for him, becauſe it did not appear by the Declaration, that the Cloak, Doublet and 
Hoſe were made for the Defendant himſelf; and if it had been averred, that they were made for 
him, and for his own Wearing, the Declaration had ſtill been “ ill, becauſe it was not averred, * Poph. 
that theſe Things were neceſſary and convenient for him to wear, according to his Circumſtances contra. 
and Degree. Hill. 17 Fag. 2 Cro. 560. Ive verſus Cheſter. See Stone verſus Mithypool. 

7. An Infant who had a Family, bought Bread of a Baker, and upon an Account between 
them, promiſed to pay 10 J. and afterwards the Baker brought an Aſumpfit againſt him; but ad- 
judged it did not lie, becauſe it was founded on an Account, and an Infant is not chargeable for 
Neceſſaries in Account, for no Contract binds him, but what concerns his Perſon. 2 Roll. Rep. 

271. TirrelPs Caſe. | | 
8. In Aſſumpſit and infimul computaſſet, the Defendant pleaded Infancy ; the Plaintiff replied, Palm. 
it was for Neceſſaries; and upon Demurrer, it was objected, that an Action on the Caſe would 528. S. C. 
not lie, becauſe Damages were to be recovered in that Action; it ſhould have been an Action of 7 the 
Debt; but this Exception being diſallowed, it was objected, thet an Account would not lie, be- _ 
cauſe an Infant might be miſtaken in it; and for that Cauſe it was adjudged, that the Action did ing v. 
not lie. Latch. 189. Wood verſus Mietherell. | Gunning. 
9. Debt on a ſingle Bill; the Defendant pleads, that the Bill was made by him within Age; W. Jones 
the Plaintiff replies, that it was for Victuals, Neceſſaries and Cloths ſuitable to his Quality; and 182. 8. C. 
upon Demurrer to this Replication, it was inſiſted, that this Bill was void as well as a Bond, and 
that it was not averred, that the Cloths were delivered to him for his ewn Uſe; which Exception 
was allowed in ves and Cheſter's Caſe ; but adjudged, that the Bill was good, it being for Neceſ. 
faries, and without a Penalty; and that when the Things were delivered to him, and ſuitable to 
his Quality, it muſt be intended for his own Uſe ; and that Exception was not allowed in Ives and 
Cheſter's Caſe, as reported by Popham, tho' Croke reports it was. 1 Lev. 86. Ruſſell verſus Lee. 
10. Aſumpſit againſt an Executor, for 60 J. as well for Money lent, as laid out for the Uſe of 
the Teſtator ; the Defendant pleaded, that his Teſtator was at that Time an Infant; the Plaintift 
replied Proteſtando, that the Teſtator was not at that Time an Infant, and pleads, that he laid 
out Money for Lodging, Meat, Drink, &c. for him and his Family, and that it was laid out for 
Neceſſaries; and upon a Demurrer to this Replication, it was adjudged ill; for tho' it was good as 
to the Money laid out, yet it did not maintain his Declaration as to the Money lent, 5 Mod. 368. 
Ellis verſus Ellis. | Soar ow 
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Ot Fines and Recoveries levied and ſuffered by them, and of Statutes 
= entered into by them... 7 


7 1. T Enant in Tail levied a Fine, he in Remainder died, his Heir being an Infant; then Te- 
nant in Tail died without Iſſue, ſo as the Title came to the Infant, and five Years incur- 
red during his /zfancy ; adjudged, that tt e Statute 4 H. 7. did fave his Right. till five Years after 

he came of fuljAge, and then he mey avoid the Fine; Dyer 133. | \ 
1 2. Husband and Wife levied a Fine of the Lands of the Wife, ſhe being then but eighteen 
133118 | Years of Age, and ſoon after died; but the Queen's Silver being entered four Days before her 


14 1 Deatlr, it was held a good Fine, and did bind the Heir. Dyer 220. Carell's Caſe. See Tey's 
1654 . Caſe. | | a 
| j | 3. An Infant levied a Fine, and afterwards brought a Writ of Error to reverſe it, and aſſigned 


"Yi Nonage for Error, and prongs a Sci. fa. againſt the Cogniſee, and on two Nihil returned, the 
| | | Court proceeded, and by Witneſſes and Inſpection reverſed the Fine. Dyer 201, 303. Cheney's 
| | Caſe.. | Py os | 
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=_ | 4. Tenant for Life, Remainder in Fee to an Infant, joined in a Fine, which was reverſed as 
148 to the Infant; yet the Cogniſee ſhall have the Land during the Life of the Tenant for Life. Eng- 
"8 lifts Cale, in Bredon's Cale. 1 Rep. 76, | 

* 1728 | F. A Common Recovery ſuffered by an Infant, who appeared by Guardian, ſhall not bind him. 

| 10 Rep. 44. Margery Portington's Caſe. But now the Law is otherwiſe. See pl. 20. | 

lt | 6. An Infant levied a Fine, and declared the Uſes thereof, this ſhall bind ſo long as the Fine 
148 doth remain in Force. 2 Rep. 131. in/beckwith's Caſe ; but if he levy a Fine to the King, it ſhall 
1 | bind him, and ſhall not be avoided for Infancy; and if he declare the Uſes of ſuch Fine by Deed, 


a. 


tis good. 10 Rep. 43 8 | RT | 
7. Husband and Wife, Tenant for Life, Remainder ip Fee to an Inſant, they all Three joined 
in a Fine; and upon a Writ of Error brought by the Infant alone, he aſſigned | Infancy for Error, 
and adjudged well, and the Fine was reverſed as to him only, for the Error was not aſſigned in 
as #5: but out of it, in the Perſon of the Infant. 1 Leon. 317. Pigot verſus Harrington. See 
ine, (C0 8. 4 td: o 5 527 | (7 RIM | 
8. Habana and Wife levied a Eine of the Lands of the Wife, ſhe being within Age, and after- 
wards they ſuffered a Common Recovery; the Husband died, the Widow married again, and her 
Husband and She brought a Writ of Error to reverſe this Fine and Recovery ; the Court reverſed 


the Fine, but would adviſe on the Recovery, becauſe it was had againſt them after Appearance, 


— . 
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and not by Default. Gold/. 181. Sir Henry Jones's Caſe. 5 5 | 
9. The Vendor being Tenant in Tail, the Remainder to B. in Fee, covenanted to make far- 
ther Aſſurance to the Vendee at any. Time within ſeven Years, who died before any ſuch Aſſurance, 
leaving his Heir an Infant; afterwards the Infant was made Tenant to the Pracipe, and the Ven- 
dor was vouched,. and ſo a Recovery was had, which was intended for the Uſe of the Infant 
and his Heirs ; and the Court being ſatisfied therein by the Affidavit of credible Witneſſes ; and 
there being a ſufficient Guardian, the Recovery was allowed. Leon. 211. Ny 


— 


10. Husband and Wife acknowledged a Fine before. Commiſſioners by Dedimus, the Wife be- 
ing within Age; and it was proved, that the Commiſſioners did know ſhe was an Infant, for 
| 2 they were fined; but the Fine it ſelf was effectual. Mich. 25 Elix. Candiſb verſus 
orfley. | 4. tro! f 11 v6 1: ts 36% Hits © OS. T4 br he Jed! 
11. Error to reverſe a Fine levied by an Infant, and he aſſigned his fancy: for Error, and 
prayed, he might be inſpected, which was done on the Day of the Adjournment of the Term. 
2 Brounl. 278. Poyne s Caſe. 2 Cro. 330. S. C. and held good. 1 Bulſt. 206. Batts verſus Fen- 
| nings, S. P. Nr 28 Fil 295 Hithi aut) ei v8 8771427 | | > 7 
1 Roll. 12, The Husband levied a Fine, and. after his Death the Widow, claiming. Dower, brought” a 
Rep. 223. Writ of Error to reverſe it; and upon a Sci. fa. againſt the Heir and Tertenanty, he pleaded, that 
| W.) u the Cogniſor, his Father, died ſeiſed, and that the Lands deſcended to him as Heir, and that he is 
419. Tertenant, and under Age; and upon a Counter. plea to the Age, the Infant had his Age allowed. 
2 Cro. 398. Herbert verſus Bingham. Moor 847. But not in Dwer. | 


* 


* + 106 1 A Common Recovery may be had againſt an Infant, being examined ſole & ſecrete, and 
Hetley he may ſuffer a Recovery by Guardian in open Court. Hob. 169. Blount's Cale, 2 Bulſt. 235. 
171. 2. Bulſt. 335. S. P. Zouch verſus Mitchill, S. P. * Holland verſus, Lee, S. P, Poſtea Infant. 


* 1 Roll. Rep. 301. | TIE 


5 CT . 


14. An Infant who wanted only 9 Weeks to be of full Age, acknowledged a Fine before Com- 
miſſioners, who by the Inſpection could not tell whether he was of Age or not; adjudged, it 


was + ay in them, but not puniſhable ; the Fine was reverſed, 2 Bulſt. 3 20. Requiſh verſus 


15. Where 


_ £24 Infant. 995 
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15. Where a Fine is levied by an Infant, if tis not reverſed duribg his Minority, it is una- 1 Roll. 
voidable in Law, becauſe his Age is triable only by Inſpection ; for if there ſhould be any other Rep. 113 
Trial allowed, then after the Death of the Conuſor many Years, it muſt be averred, that he was 
within Age at the Time of the Fine levied; and if fo, no Man could be ſure of his Inheri- 
tance, becauſe __ might be avoided by Averments. 12 Rep. 122. Anne Hungate's Cale. 
Moor 844. Keckwith's Caſe, contra. | 

16. The Teſtator being ſeiſed in Fee, deviſed his Lands to his Son in Tail, Remainder over, 
and appointed B. G. to be Guardian to his ſaid Son, who was a very deformed Cripple, and an 
Ideot a Nativitate ; the Son was taken away from his Guardian and kept privately till he ac- 
knowledged a Fine before one of the Judges of the Common Pleas,, to the Uſe of the Conuſee 
and his Heirs; upon a Trial at Bar in that Court againit one Mansfield, who claimed under the 
Fine, the Ideot was/ brought into Court; the Chief Juſtice, upon Sight of him, cauſed a Juror to 
be withdrawn by the Conſent of the Parties, but yet the Fine ſtood good. 12 Rep. 123. Manſ- 

eld's Cale. 27% 

þ 17. An Infant became bound in a Statute-Staple, and was taken in Execution at the Suit of 
the Cogniſee; thereupon he (the Infant) brought an Audita querela, and the Writ was quod ad- 
tune & adhuc infra atatem exiſtit; and it appeared to the Court at the Time of the Writ brought, 
that he was of full Age; adjudged, that this Audita querela would not lie after he was of full 
Age; tis like a Writ of Error to reverſe a Fine, which muſt be brought during the Infancy. 
Moor 75. Worley's Caſe. 

18. An Infant levied a Fine before the Chief Juſtices, the Cogniſees would not have it engtoſ- - 
ſed till after he was of full Age; and he moved the Court, upon producing a Note of the Caption 
before the Chief Juſtice, that his Age might be examined, and that he might bring a Writ of 
Error, for before the next Term he would be of full Age, all which was granted. Moor 18g. 

19. Nota, &c. one Hicks knowing Mr. Strangeways was under Age, procured him to enter in- 
to a Recogniſance to him the ſaid Hicks, for ſo much Money, for Goods ſold and delivered to 
him, for which the ſaid Hicks was fined in the Star-Chamber in 100 J. and committed. Moor 555. 
Strangeways verſus Hicks. 

20. Error to reverſe a Judgment in a Writ of Entry againſt an Infant, wherein he appeared 
per Guardianum, and vouched the common Vouchee, againſt whom the Judgment was given by 
Default; adjudged, this was no Error, for the Judgment was not given upon the Default of the 
Infant, but upon Departure of the Vouchee in ſpite of the Court; and they will not admit a 
Guardian, but ſuch who will anſwer the Loſs of the Infant, if he have any. Co. Car. 307. New- 
port Earl verſus Sir H. Mildmay. Hob. 196. Gold}. 181. Sir Henry "aig Cale. S. P. pl. 22. 

21. The Mother was ſeiſed of an Ad vowſon for Life, the Reverſion in Fee to her; they both Winch 
join in a Fine, and declare the Uſes to the Mother and her Heirs ſor ever, if the Son did not pay 103. S. C. 
195. on ſuch a Day, and if he did, then to the Mother for Life, and afterwards to his right Heirs; 
the Son died before the Day of Payment of the 105. came, wanting only one Month to be of full 
Age; adjudged, that this Declaration of the Uſes of a Fine made by the Infant, was good, and 
bound him; and likewiſe, tho' he was an Infant, he was bound to perform this Condition. . 

Jones 389. Spring verſus Caſar. | | 

22. An Infant ſuffered a Common Recovery, he cannot avoid it by Entry, but by Matter of 
Record, (viz.) by bringing a Writ of Error. Style 246. Ailett verſus Mutkyns. | 

23. Error to reverſe a 5 Recovery, and the Error aſſigned was, that the Perſon who Lev. 142. 
ſuffered it was an Infant at the Time of the Recovery ſuftered, but did not ſay, that he was yet 
within Age, for in Truth he was not; it was agreed, that if an Infant appear by Guardian and 
ſuffer a Common Recovery, it ſhall not be reverſed by Error, and that was my Lord Newport's 
Cafe, antea pl. 9. but if he appear by Attorney and ſuffer a Recovery, tis otherwiſe, for in ſuch 
Caſe he may reverſe it by Error when of full Age; becauſe it may be tried by the Jury, whether 
he was an Infant when he made the Letter of Attorney, or not; but in the other Caſe it muft 
be by Inſpe&ion, which cannot be after full Age; now, in the principal Caſe, the Party being of * Cro. 
full Age, that Trial fails, for it cannot be by Inſpection, and therefore Infancy cannot be aſſigned 
for Error after full Age in a Common Recovery, no more than it can in a Fine, which is unavoid- 
able. Sid. 321. Raby verſus Robinſon... See Poſtea (I) pl. 5. | 

24. The Son married one Judith Barrow, an Heireſs, being unde Age, and Sir Herbert Par- 
rott the Father, and an ignorant Carpenter, took a Fine of her by Dedimus, &c. and the Uſes 
thereof were declared to Mr. Parrott, the Husband, and to his Wife for their two Lives, Remain- 
der to the Heirs of the Survivor; the Wife afterwards died without Iſſue, and under Age, and 
Mr. Barrow, the Heir at Law prayed Relief of C. B. it appeared upon Examination, that Sir Her- 
bert did ask the young Woman whether ſhe was willing to levy a Fine, and that he likewiſe ask- 
ed both his Son and her, whether ſhe was of Age, and they anſwered ſhe was; and being pri- 
vately examined as to her Conſent, ſhe replied, ſhe was under no Reſtraint of her Husband, but 
was willing; but ſhe was not privately examined concerning her Age; the Court agreed, that 
there was no Way to vacate the Fine; and three Judges held, that the Son ſhould be fined, but 
not the Father, for the Son ſhall not be preſumed to be ignorant of the Age of his Wife. 1 Mod. 
246. Barrow: verſus Parrott. ' | 2 | | 

25. The Husband prevailed with his Wife, an Heireſs, and about twenty Tears of Age, to join 

with him in a Fine, to the Uſe of himſelf and his ** and the Heirs of their two Bodies; This 
+ | 6 L 2 5 ine 
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Fine was taken by Dedimus by the Father of the Husband and another; and at that Time the had 
Iſſue, but afterwards died without Iſſue; it being moved to diſcharge this Fine, and to ſet a Fine 
upon the Commiſſioners for taking a Fine of one under Age, the Court was of Opinion they could 
not meddle with the Fine, but if the Wife had been living they might have ſet it aſide by iaſpect- 
ing her; and the Court was divided about fining the Commiſſioners, for two .es held it might 
not appear to them upon their View, that ſhe was under Age, ſhe being twenty Years old. 2 Vent. 
30. Herbert Perrott's Cale. 1 Mod. 146. S. C. | 

26. In Ejectment tried at Bar, a Queſtion did ariſe concerning an Infant, who was a Party to 
the Suit, whether an Anſwer which he had given by his Guardian to a Bill in Chancery, ſhould 
now be read in Evidence againſt him, and adjudged that it ſhould not. 2 Vent. 72. 

27. A Common Recovery was ſuffered in the County Palatine of Lancaſter by an Infant per 
Guardianum ; and now being of Age, he brought a Writ of Error to reverſe the Judgment in that 
Recovery ; co ag of the Admiſſion by Guardian was conceſſum eſt per Cur hic quod Johannes 
Molineux ſequ, ur pro Tho. Hesketh Ar”, qui infra ætatem exiſtit, ut guardianus prædict Tho. 
verſus Tho. Lee & Alexandrum Rigly in placito terra; and in the Recovery it ſelf, at the End 
of the Court, the Entry is thus, viz. And the aforeſaid Tho. Hesketh, who is under Age, by 
John Molineux, who is admitted by the Court ad ſequend for the ſame Thomas, as his Guardian 
in the ſaid Plea, in propria perſona ſua venit, Cc. it was inſiſted, that it was Error to admit a 
Guardian ad ſeguend for an Infant, where he is Defendant, as in this Caſe he was; for he was 
Tenant in this Action, and the now Defendant was then Demandant ; ſo that there being no Suit 
for the Infant to proſecute, but only to defend himſelf againſt the Demand of another, the Ad- 
miſſion of the Guardian ought to have been ad defendendum : Beſides, the Entry is, that the 
Guardian was admitted ad equend' for the Infant in propria perſona ſua venit, which is plainly 
erroneous; for tho? the Guardian was admitted for him, yet he appeared in propria perſona ſua ; 
but adjudged, that the Admiſſion of a Guardian ad 1 * for an Infant Defendant is good ; for 
tis to follow or to take upon him the Defence of his Cauſe, and 'tis a Word which may be indif- 
ferently applied, as well where an Infant is Defendant as where he is Plaintiff; and as to the other 
Objection, that the Guardian was admitted ad ſequend for the Infant in propria perſona ſua 
venit, that Clauſe ſhall be thus conſtrued, that the Infant came by his Guardian, which Guar- 
dian was in propria perſona ſua, ſo that theſe Words ſhall rather be apply'd to the Guardian than 
to the Infant; ſo the Judgment was affirmed. 2 Suund. 95. Hesketh verſus Lee & al”. See Simp- 
Jon and Jackſon's Caſe. 

28. Sr John St. Aubin being about nineteen Years of Age, and his Siſter, who was next in 
Remainder, having married his Footman, Sir John petitioned the King for Leave to ſuffer a Com- 
mon Recovery, who referred it to the Judges of the Common Pleas ; and many Precedents were 
ſhewn of Recoveries ſuffered by Infants upon Privy Seals; but the Judges held this Matter had 
been carried too far, and therefore they diſallowed it. 3 Salk. 567. Sir John St. Aubin's Caſe. See 
Hob. 196. Cro. Car. 309. | 


7 2 Joppa 
Df Juſpection by the Court, See (F) pl. 23. 


1. HE Inſpection of an Infant was taken on an Eſſoin- Day, and Judgment given on the ſame 
Day, and held good. 2 Cro. 230. Poynt's Caſe. 1 Bulſt. 35. Walter's Caſe. &. P. 

2. An Infant having entered into a Recogniſance, brought an Audita querela in the Common 
Pleas, and upon Inſpection was adjudged within Age; and thereupon a Sire facias was awarded 
againſt the Conuſee, and upon one Nihil returned, Judgment was given, that the Recogniſance 
ſhould be vacated; thereupon the Cogniſee brought a Writ of Error in the King's Bench, and aſ- 
ſigned for Error, that he was never warned, and that without Warning the Recognifance ought 
not to be vacated, for there ſhould be two Nihils returned, or a Scire feci ; but one Nihil re- 
turned was no Warning, for which Reaſon the Judgment was reverſed ; and now the Infant be- 
ing of full Age, brought another Audita querela in B. R. and ſhewed all this Matter, and that 
the firſt Judgment was reverſed only for Error in the Proceedings, and not for the Principal Mat- 
ter in Law; but adjudged, that the Audita querela did not lie, becauſe the Reverſal of the Judg- 
ment was general, and not for any particular Cauſe mentioned; and the Inſpection by the Judges 
of the Common Pleas, is not binding to the Court of King's Bench; and that now he could not 
be inſpected, becauſe he was of full Age. Telv. 88. Randall verſus Wales. Cro. Eliz. 208. Clavill 
verſus Mallaroy. S. P. (79 | TELE ; 

3. An Infant confeſſed Judgment in an Action of Debt brought againſt him, and during his 
Nonage he brought an Audita querela; and adjudged it did not lie upon a Judgment confef- 
fed in an Action of Debt in B. R. tho? it would lie upon a Statute or a Recogniſance; but the 
Party ought to bring a Writ of Error in the Exchequer-Chamber by Virtue öf the Statute 27 E- 
liz. Moor 460. Raudal's Caſe. 5 b : 

4. An Infant was inſpected, when there was no Action depending, and à Guardian aſſigned, and, 
afterwards the Court was moved for a new Inſpection, and that the Guardian, might be diſcharg- 
ed, there being now an Action to be brought, which was granted. Style 456. wn . a 
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J. Husband and Wiſe levied a Fine of the Lands of the Wife, an Infant ; ſhe was brought in- 
to Court to be inſpected, and upon a Sci. fa. to the Tettenants, they pleaded ſhe was of full Age 
at the Time of the Fine levied, and Iſſue being joined upon it, the Plaintiff had a Verdict, (via) 
that ſhe was under Age, notwithſtanding which ſhe was inſpe&ed; and adjudged, upon Inſpectlon, 
to be within Age. Style 474. Vidian verſus Fletcher. 

6. Error to reverſe a Fine for Infancy; upon 4 Motion, the Party was brought into Court and 
inſpe&ed, and the Inſpection was recorded; and there was a Copy of tbe Regiſter- Book ſworn to 
be a true Copy, and ſeveral Affidavits of her Age. 1 Vent. 69. Couſin's Caſe. 


(H) 
How they mult tue. See Falſe Judgment. (A) 4. 


t. HE Error aſſigned in the Exchequer-Chamber to reverſe a Judgment in B. R. was, that 
| the Plaintiff was an Infant, and was admitted per R. B. Guardianum ſuum ad hoc per 
Cur? ſpecialiter admiſſum, which was only a Recital, and no Record made of the ſaid Admittance 
in B. R. as tis in C. B. but the Error was difallowed. 4 Rep. 53. Rawlins's Caſe. See Telv. 58. 
2. The Caſe of Row and Long before - mentioned proves, that an Infant himſelf cannot ſue by 
Attorney; but where he is made an Executor he may then ſue by Attorney, becauſe he brings 
the Action in Right of another; *tis true, it was otherwiſe adjudged in the Caſe of Bartholme iu 
verſus Dighton. Cro. Eliz. 424. but in the very next Year that Caſe was denied to be Law. Cro. 
Eliz. 541. Bade verſus Stokes, and 569. Sedborough verſus Rant. S. P. 
3. Error in the Exchequer-Chamber of a Judgment in B. R. in Ejectment, (viz) that the 


Plaintiff being an Infant, ſued per“ Attornatum, and this was held Error in Fact. 2 Cro. 5. Row = 1 Roll. 
verſus Long. Rep. 380. 


Weſtcot v. Cattle. 


4. The Plaintiff ſued per proxi mum amicum, and pending the Action, he came of Age and ſtill 
eontinued the Suit and recovered; and this was aſſigned for Error, (viz.) that after he came of 
Age, he ought to have ſued by Attorney, &c. adjudged not aſſignable for Error, and if the De- 
fendant would take Advantage of it, he ſhould have pleaded it; but now tis too late, it being 
after Judgment. 1 Bulſt. 24, 171. Stone verſus March. 2 Cro. 580. S. C. 

5. A Guardian and Prochein Amy are diſtin, tho' they may either of them be admitted for the 
Plaintift, for the Prochein Amy was never before the Statute J7/. 1. cap. 47. he was appointed in 
Caſe of Neceſſity, where an Infant was to ſue his Guardian, or where the Guardian would not 
ſue for him, for which Reaſoti he may be admitted to ſue by Prochein Amy, where he is to de- 
mand or gain any Thing. See Poſtea. (I) Simpſon verſus Jackſon, 2 Cro. 640. 

6. An Infant ſued by Attorney, and aſtetwards became Nonſuit, and Coſts were given againſt 
him according to the Stztute 4 Fac. and upon a Motion to mitigate the Colts, becauſe he ſued ly 
Attorn:y, it was denied, becauſe after a Nonſuit and Coſts given, the Parties have no Day in 
Court; and if the Infant ſhould bring a Writ of Error, he eannot have a Benefit of it, after a 
Nonſuit. Hill. 9 Fac. 1 Bulſt. 199. Hamlen verſus Hamlen. 


7. If the Admiſſion is ro ſue per Guardianum, when it be per proximum Amicum, *tis well kala 
enough, for there are many Precedents both Ways. Cro. Car. 86. Dung verſus Young. Hutt. al 91. 
92. S. C. . 


Het. 54. 
Litt, 60. W. Jones 177- 


' { 
8. The Maintiff being an Infant, may ſue per guardianum, of per proximum Amicum, but if 
he is ſued, it muſt be per guardianum. Cro. Car. 115. Goodwin verſus Sir R. Moor. Ween: 

9. There were two Executors, and one of them an Infant, they both joined in an Action, which Mod. 47. 
they brought per Attornatum; it was objected, that they could not ſue by Attorhey, becaufe an * 
Infant may not make a Warrant of Attorney; for the Law preſumes that he is not able to inſtruct LT 
one; but it was adjudged, that ſince one of the Executors was of full Age, they might both ſue Sid. 448. 
* per Attornatum, for both repreſent the Perſon of the Teſtator, and ſue in the Right of another; 1 Vent. 
and it ſeems unreaſonable, that one of them ſhould ſue per Attornatum and the other by his Guardian; 102. 
but Twiſden was of another Opinion, (viz.) that an Infant Executor cannot ſue per Artornatum, _ 
becauſe he cannot make a Warrant of Attorney, and if he ſhould be nonſutt, he muſt be in miſe- 1 Roll. 
recordia, which an Infant ought not to be. Foxwift verſus Tremaine. Saund. 207, 212. See Hat- Rep. 380, 
ton verſus Maskall. S. P. Weſteote 

10. There were four Exccutors, and two of them were under Age ; the Queſtion was, whether “ Cottel. 
they ſhall al fue by Attorney; if they might, then if the Attorney ſhould plead any Thing to 
their Prejudice, they cannot bave an Action againſt him, which they may againſt a Guardian ; 
adjournatur, 1 Vent. 40. 1 Lev. 299. S. P. 2 Saund. 212. S. P. See Foxwiſt verfus Tremaine. 

11. Infant brought an Aſſumpfit per Guardianum, for that the Defendznt entered into his Cloſe 1 Mod. 
and cut his Graſs, and that in Confideration he (the Infant) would permit the Defendant to make 29. 
it into Hay, and to carry it away, he promiſed to pay ſix Pounds; upon Demurrer to this Declara- Sid. 41. 


tion, it was inſiſted, that here was no Conſideratiun for this Promiſe, becauſe the Infant was not 
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bound by his Permiſſion as aforeſaid, but might have ſued the Defendant notwithſtan 
yet the Plaintiff had Judgment. 1 Vent. 51. Smith verſus Bowen. | 2 
Sid. 446. 12. Error to reverſe a Common Recovery had againſt an Infant, the Error aſſigned was the 
2 Saund. Admiſſion of the Guardian, for it was conceſſum eſt per Curiam quod I. M. 4 pro T. H. 
94, % A,. ut Guardian, when it ſhould not be ſequatur, but ad comparendum & defendendum; beſides, 
* quod ſequatur ut Guardianus is only ſimilitudinary; but adjudged, that quod ſequatur is proper 
; enough, for tis no more than to follow the Cauſe, and ſequatur ut Guardianus is likewiſe pro- 
per, for ut ſometimes ſignifies an Identity, as ſeiſitus, & c. ut de feodo, and Conuſance is made by 
ſuch an one ut Balli uus. 1 Vent. 73. Heskett verſus Lee. See 2 Cro. 641. 
T. Jones 13. In Dower unde nihil habet, the Demandant had Judgment in the Grand Seſſions in Breck- 
* nock; and now the Tenant brought a Writ of Error, and aſſigned for Error, that he was an Infant 
) at the Time of the Judgment given, (viz.) at the Age of fourteen, and no more, and that he ap- 
peared by Attorney, whereas he ought to have appeared by Guardian; and Iſſue being taken up- 
on the Infancy, and laid to he at Abergavenny in Com. Monmouth, the Trial was had at Mon- 
month, and found for the Plaintiff in . Writ of Error; and it was moved in Arreſt, that the 
Trial ought to have been in Brecknock/hire where the Land lies; but adjudged, that Infancy, or 
not, may be tried in the County where the Party dwelieth, and not where the Writ of Dower 
was brought, becauſe tis collateral to that Action: Raym. 456. Morgan verſus Vaughan. See 

1 Bulſt. 129, and 1 Brownl. 150. Ord verſus Moreton. S. P. Telv. 212. S. C. 

14. Scire facias againſt an Executor, upon a E had againſt his Teſtator; the Deſendant 
pleaded in Abatement, that there was another Executor living, and not named in the Writ; the 
Plaintift replied, that the Executor was an Infant under the Age of ſeventeen Years, and ſo not 
capable to take upon him the Executorſhip ; and upon Demurrer it was adjudged, that the Action 
was well brought by the Executor alone, who was of full Age, without joining the Infant-Exe- 

cutor, and this Judgment was affirmed in the Exchequer- Chamber. Mich. 15 Car, 2. Rot. 703. 
B. R. Hutton verſus Maskew. See Joint-Executor. (D) 7. | 
15. The Caſe was, the Defendant covenanted to teach the Plaintift (who was an Infant) to ſing 
and to dance, and alſo to find her Meat, Drink, Waſhing and Lodging; and the Infant covenant- 
ed to ſerve the Defendant for ſv many Years; and in an Action of Covenant brought, the Breach 
aſſigned was, that the Defendant did not find the Plaintiff in Meat, Drink, Cc. there was a Judg- 
ment by Default; and it was moved, that this Action would not lie by an Infant, becauſe this 
Covenant being reciprocal, it would bind on the Part of the Infant, and therefore ought not to 
bind on the Part of the Defendant; but adjudged, that it ſhall bind the Defendant, ſhe being of 
full Age, tho? it did not bind the Infant. Sid. 446. Farnham verſus Atkins. 

16. Aſſumpſit, &c. for Money lent and Money laid out to the Uſe of the Deſendant's Wife dum 
fola ;, upon Non Aſſumpfit pleaded, it was adjudged, that the Defendant might give in Evidence 
the Iufuncy of his Wiſe at the Time of the Promiſe ; that this Promiſe is meerly void; but a Bond 
given by an Infant is only voidable, becauſe tis a more deliberate Act; adjudged likewiſe, that 
where Money is lent to an Infant, who imploys it in buying Neceſſaries, yet he is not liable, be- 
cauſe the Foundation of the Contract is the Lending, for after that Time there could be no Con- 
tract raiſed to bind the Infant. 1 Salk. 279. Darby verſus Boucher. 


ONES 
How they muſt be ſyed. 


2 Roll. 1. E of a judgment in Ejectment, wherein the Father appeared by Attorney, and his 
n ILL Son being an Infant, appeared by the ſame Attorney as proximum amicum, admitted by 
_ and for theſe Cauſes the Judgment was reverſed, (viz.) wh 
295 the Court ad proſequendum, and for theſe Cau Judgn , (viz.) where an 
Infant is Defendant, he always ought to be ſued per guardianum, admitted by the Court not 
ad proſequendum, as in this. Caſe, but ad defendendum. 2 Cro. 641. Simpſon verſus Jackſon. 
+2: 1 dee Der 104. S. P. n | 
2. Error of a Judgment againſt three Defendants, one of them being an Infant, and all appear- 
ing by Attorney, when the Infant ſnould have appeared by Guardian, Cc. and this being Error, 
:  and.it being; a joint Judgment, it was reverſed as to all the Defendants, and not as to the In- 
fſant alone. Style 400. Hocking verſus Simonds. 2 Cro. 303. King verſus Marleboroug h. S. P. Al- 
een, é | 
We as of a Judgment had againſt an Infant Executor, (viz. that he appeared per Attornatam 


4 


ding it; but 


when it ſhould be per Guardianum; it was inſiſted, that he _ ſued as Executor to, one who 
»Was of full Age, and ſo; repreſenting. his Perſon,» he might make an Attorney; but adjudged, 
that he could not, becauſe y 4 falſe Plea he may be charged de bonis propriis. 2 Cro. 441. Cot- 
ton verſus Weſlcot. Poph. 130. F. C. 1 Rol. Rep. 3 80. S C. reported by the Name of Preſcot and 
Cotton. See Autea H) EEE IR Eo TN | barn eto 
4 Jn Replevin againſt Moile, an Infant, he appeared in two Terms per Attornatum, and in the 
gy "Third per guardianum, and for this Reaſon; the, Judgment, was reverſed ;; tis true, he may appear 


der guardianum; and if pending the Suit he comes of Age, he may then plead per Attornatum. 


* 


Moor 665. Eure verſus Aoile. * abi: a0 40 | 
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5. Error to reverſe a Common Recovery, ſuffered by Husband and Wife, of the Lands of the 
Wife, they both appearing per Atrornatum, and the Wife being an Infant; and this was held Er- 
ror, for an Infant cannot make an Attorney; and tho” it was objected, that the Husband being 
of full Age, might make an Attorney for himſelf and his Wife, it was adjudged, that he could 
do no Act of himſelf to bar the Inheritance of the Wife, but that ſhe ought to appear by her 
Guardian. _ 69. Holland verſus Fackſon. See antea (P) pl. 23. 5 Mod. 209, Stokes verſus 
Olliver. S. P. 3 | | 

6. Judgment was had againſt the Defendant and another, who was an Infant, and he brought 
a Writ of Error, and affigned for Error, that he was an Infant at the Time of the the Action 
brought, and that he appeared by Attorney, when it ſhould be per Guardianum, or Prichein A- 
my; the Defendant in Error pleaded, that there was no Warrant of Attorney filed by the De- 
fendant in the Action; the Plaintiff in Error allegando, that there was a Warrant of Attorney, 
ſhewed the Error as before; and then the Defendant pleaded in nullo eſt Erratum, and the adg- 
ment was reverſed ; but inſtead of pleading, that there was no Warrant of Attorney, it had been 
the better way for the Defendant in Error to have demurred ; for if there was no Warrant of 
Attorney, then the Infant did not appear at all. March 24. Lewis verſus Jones. 

7. Error, &c. to reverſe a judgment; the Error aſſigned was, that the Action was brought 
againſt three Defendants,” one of them being an Infant, and all appearing by Attorney ; whereas 
he within Age ought to have appeared by his Guardian; ſo that this being a joint Judgment a- 
gainſt three, and it being erroneous againſt one, it muſt of Conſequence be ſo to the reſt ; and 
it was adjudged accordingly. Style 400. Bocking verſus Simons, and 318, eld verſus Rumney, S. P. 
1 Lev. 294. Grell & aP verſus Richards, S. P. | | 

8. Error to reverſe a Judgment in C. B. in Debt againſt an Heir; and the Error aſſigned was, 


that the Defendant being an Infant, appeared "of Guardianum, and did not ſay per Curiam, Cc. 
— 


ſpecialiter admiſſum, according to Rawlin's Cale; tis true, where he appears by Attorney inſtead 


of his Guardian, this is helped by the Statute 21 Fac. cap. 13. but where he appears per Guar- 
dianum, if in the C. B. there muſt be an Admiſſion entered on the Roll ; but the Plaintiff had 
Judgment. Sid. 173. Swift verſus Not. | 

9. In Debt upon a — Bill, the Defendant pleaded Infancy; the Plaintiff replied, that the 
Money was due for Neceſſaries, (viz.) 10 J. for Cloths, and 15 J. pro & erga his neceſſary Sup- 
port at the Univerſity ; the Defendant rejoined, that the Money was lent him to ſpend at his 
Will and Pleaſure, and traverſed, that it was lent for Neceſſaries, upon which they were at Iſſue, 
and the Plaintiff had a Verdict and Judgment in C, B. and upon a Writ of Error in B. R. the 
Judgment was reverſed, becauſe that which was put in Iſſue is only, whether the Money was lent, 
and not whether it was laid out for Neceſſaries ; for it may be borrowed for Neceſſaries, and laid 
out at a Tavern; a Feme Covert may buy Neceſſaries, but ſhe cannot borrow Money for that Pur- 
poſe ſo as to charge her Husband ; ſo tis in the Caſe of an Inſant, he may buy, but cannot bor- 
row Money to buy Neceſſaries; for the Law will not Truſt him with Money, but at the Peril of 
the Lender, who muſt lay it out for him, or ſee that tis laid out, and then tis his Providing Ne- 
ceſſaries for him. 1 Salk. 386, Earl verſus Peel. | | 


KJ 
Df Jnfants in ventre ſa mere. 


I. ET Anno 15 C16 Eliz. it was held, that a Deviſe to ſuch an Infant was not good, be- 
canſe he is not capable of taking an Eſtate. Dyer 303. See pl. 8. 

2. It was a Queſtion, whether a Surrender of a Copyhold to ſuch an Infant after his Birth, was 
good or not good; it was adjudged, that if it had been by any other Conveyance, it hath been 
void; and ſo likewiſe by this. Cro. Eliz. Clamp's Caſe. | | | 

3. A Thing which is not in Eſſe, but in apparent Expectancy, is regarded in Law, and there- 
fore an Infant in his Mother's Womb ſhall be vouched ; and if an Uſurpation be upon him, 
ſhall Fo relieved againſt it at the next Turn after his Birth. Hob. 240. Stanhope verſus Biſhop 
Lincoln. | ; 15 6 | 

4. And this agrees with many former Reſolutions in the like Caſe; as for Inſtance, Lands were 
deviſed to two Men, and to the Child of T. P. in Ventre ſa mere; this was held a gocd Deviſe, 
but it may be a Queſtion, whether they were Jointenants or Tenants in Common. Moor 177. 


5. So where the Teſtator bein poſſeſſed of a Term for Years, deviſed the ſame to his Daugh- 
ters, he having two born at that 1 


a Title to the Term. Moor 220. Stanley verſus Baker. | 

6. 'Tis true, my Lord Coke and Dodderidge were of a contrary Opinion, (viz.) that where 
there is a Deviſe to an Infant in ventre ſa mere, and then the Teſtator dies, and the Child is not 
born till after the Death of the Teftator, that in ſuch Caſe the Deviſe is void, tho by the Civil 
Law Conception is accounted for Birth, when it relates to the Benefit of an Infant. 1 Roll. Rep. 
110. Simpſon verſus South. „ 


7. Now becauſe. of theſe different Opinions, it ſtill remained a Queſtion, whether a Deviſe to 


an Infant in Ventre ſa mere, was good, or not; for Anno 19 Car. this Matter was debated again, 


7 | and 


ime, and another after his Death; adjudged, that all three have 


— — 


7 * 

— — 9 — nd — % 
— — 

Nr WS - — 


— 


— 


= — — 
n wo « 
——_—_ 2 — — ũ ᷑ w »-ðe.i i „ 


- -— I -< == 45. 


— — — 


— 
— 


SUA 


— 8 
2 n 


0 = — — —_— => 
—— — 
—— — — * — — ” 4 - = 
* — MY, * 
* — 
* 2 — Is _ 
_ CY 


. ² — ad 
— — — 

a "i + A 
> _— y 

LT - * — 


5 
= 8 
. , 
* * 
— — „ 3 
- 


e Infe 
— ᷑ —˙ ———_ — — 
and two Judges were of Opinion, that the Deviſee muſt be in rerum natura at the Time when 
the Will takes Effect, and that is at the Death of the Teſtator ; otherwiſe the Deviſe is void as to 
that Perſon ; but Mr. Siderfin, who reports the Cale, tells us, that the Court was clearly of Opi- 
nion, that a Deviſe to an Infant, when it ſhall be born, is good; but this doth not agree with 
the Reaſon before-mentioned ;. for if the Teſtator dies before the Child is born, then tis plain, 
that 'tis not in rerum natura when the Will takes Effect; tis true, two other Judges, (viz.) 
Twiſden and Keeling, were of Opinion, that a Deviſe to an Infant in Ventre ſa mere was good, 
and they-affirmed, that the Lord Chief Juſtices Hale and Hide were of the ſame Opinion; there- 
fore, becauſe the Court was now divided, it was adjourned into the Exchequer- Chamber; but 
before any Judgment was given, the Parties agreed. Sid. 135. Snow verſus Cutler. Raym. 162. 
& C. 1 Lev. 135. S. C. 3 | | 

8. As to that Caſe in Dyer, where tis held, that a Deviſe to an Infant in Ventre ſa mere is 
not good, my Lord Chief Juſtice Hale cauſed the Roll to be ſearched, and upon Peruſal of it, he 
tells us, that it doth not warrant the Judgment as reported by Dyer, and therefore it was adjudged 
by the Court, that ſuch a Deviſe is good. 1 Lev. 135- | 


rior Courts. 
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1. M Udgment was obtained in B. R. and an Action of Debt was brought upon that Judgment 
| in an Inferior Court againſt the Bail; and after a Summons and Nihil returned, the De- 
fendant was taken upon a Capias and reſcued; and an Action on the Caſe was brought 


| in the ſame Court againſt the Perſon who reſcued him; and upon a Motion a Prohibition 
was granted, for that the Original Foundation of this Action commenced in this Court. 1 Roll. 


— Aſumpfit, the Conſideration muſt be laid within the Juriſdiction of the Inferior Court. 
105. 


3. If a Foreign Plea be tendered on Oath and refuſed, a Prohibition lies, or a Bill of Exceptions 
may be made, and Errors aſſigned thereon, 1 Vent. 181. Coxe's Caſe. ARS 

2. An Action on the Caſe lies for ſuing one in an Inferior Court, where the Cauſe of Action 
ariſes out of its Juriſdiction; but it muſt be brought againſt the Plaintiff in the Action, and not 

againſt the Officer. 1 Vent. 369. Hodſon verſus Coke. | .nl e 

5. Aſumpfit in Windſor-Court for Meat, Drink, &c. at Maidenhead infra juriſdictionem, Oc: 
Upon Non Aſſumpfit pleaded, the Evidence was of Meat, Drink and a Promiſe at Henly, which was 
out of the Juriſdiction; the Defendant demurred on the Evidence, but the Steward refuſed, and 
the Plaintiff had a Verdi& and Judgment, and now moved for a Prohibition, but it was denied, 

| becauſe after Judgment. 2 Lev. 230. Jackſon verſus Neale. 

6. In Aſſumpfit, & c. the Defendant. pleaded two Attachments of Money in London (viz.) of 
one Patt of it for himſelf, and the Reſt for a. Stranger, and both due on Bond; the Plaintiff re- 
plied, that both the Bonds on which the Attachments were made, were executed extra Juriſ- 
diftionem, &c, the Defendant rejoined, that the Bond made to him was executed infra 5 
tionem; and upon a Demurrer to this Rejoinder, the Plaintiff had Judgment, becauſe where they 
give Judgment of a Thing extra Furiſdiftionem, tis abſolutely void, and Adyantage may be taken 

thereof, by Pleading, without a Writ of Error; beſides the Rejoinder anſwers only Part of the Re- 
plication. 3 Lev. 23. Frumpton verſus Pettis, _ "HEE | 

7. Debt upon a Bond againſt an Executor, who pleaded, that in Curia Domini Regis de Re- 
cordo tent 4 Novemb. Anno Regni Domini Regis nunc 34 apud Guildhald' Civitat” Norwic* co- 
ram A. & B. Vicecom ejuſdem Civitatis, one Lilly brought an Action of Debt on a Bond againſt 
him for;500 l. and recovered, and ſo pleaded plene adminiſtrauit praterquam, &c. and upon De- 
murrer to this Plea it was adjudged f becauſe the Defendant did not ſhew by what Authority 
this Court was held, either b F leIoe rant, or otherwiſe, according to Turner's Cale. 8 
Rp... 3 Lov. 148 Tones / Io oo oi no nd 2: | 

8. Aſſumpſit, &c. in London for the Paſture of an Horſe in Eſſex ; the Defendant pleaded in 
Bar a former Action bronght in the Sheriffs Court in London, for the ſame Paſture, and that he 
had Judgment. in that Action; the Plaintiff, replied, that the Cauſe of Action did ariſe in Eſſex 
extra 7 Aickionem; and upon a Demurrer, it was adjudged, that the Plea was ill; for if the 
Cauſe of, Action did ariſe, gut of. the Juriſdiction, &c. then the Judgment is void. 2 Lev, 234. 
Ilie verſus Morin, nnn ea Nb 3 25 , 
9. In. Treſpaſs, & c. the Nefendant juſtified by Proceſs, out of an Inferior Court, ſetting forth, 
that a Pl 1 5 levied, &.. in placito trangreſſonis, to which the Defendant n 
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thereupon taliter proceſſum fuit, that 13 was given againſt the now Plaintiff, upon which 

he was taken, Cc. the Plaintiff replied, that the Cauſe of Action did not ariſe infra Furiſdiftio- 

nem Curie, &c. the Defendant rejoined, that the Plaintiff is eſtopped to ſay fo ; for the Decla- 
ration below did alledge the Cauſe of the Action to ariſe infra Furiſdictionem; to which the 

Defendant (but now Plaintiff) pleaded, and Judgment was given againſt him; and upon a De- 

murrer to this Rejoinder, it was held, that he who ſues in an Inferior Court, is bound at his Pe- 

ril to taxe Notice of the Limits of its Juriſdiction ; and that if the Party after a Verdict below, 
prays a Prohibition, and alledges, that the Court had no Juriſdiction, a Prohibition ſhall be grant- 
ed; but two Judges were of Opinion, that ſince the Plaintift had replied, that the Cauſe of Ac- 
tion did not ariſe within the Juriſdiction ; and the Defendant having rejoined, that the Declara- 
tion below did alledge it to be done infra juriſdictionem, and admitted there ſo to be; the 

Plaintiff by his Demurrer hath confeſſed it, and therefore ſhall not now take Advantage of it, but 

is concluded by his former Admittance. 2 Mod. 195. Higginſon verſus Maſon. 

10. In a Prohibition to the Sheriffs Court of London, the Plaintiff ſuggeſted, that be was ſued 
there in an Action on the Caſe, and ſets forth the Proceedings at Large, and that there was a 
Verdict apainſt him, and averred, that the Contract upon which he was ſued, was revera made in 
Middleſex extra juriſdictionem; and upon a Demurrer to this Prohibition, it was argued, that 
it ought to be granted, tho" after a Verdict, becauſe the Admittance of the Juriſdiction below 
cannot give a Juriſdiction where originally they had none: Sd per Curiam, where it appears in 
the Declaration it ſelf, that the Cauſe of Action did not ariſe infra juriſdictionem, or if the 
ſubject Matter in the Declaration is not proper for the Judgment or Determination of an Infe- 
rior Court ; or if the-Deferdant intended to plead to the Juriſdiction, and is prevented by ſome 
Artifice, as by not accepting, or by over-ruling his Plea ; in ſuch Caſes a Prohibition may be grant- 
ed at any Time; but after the Defendant hath admitted the Jurildi&tion by pleading to the 
Action, and eſpecially, if a Verdict and Judgment pals againſt him, this Court will not examine 
whether the Cauſe of Action did ariſe within the Juriſdiction, or not; for 'tis now too late for 
that Purpoſe ; therefore a Prohibition was denied. 2 Mod. 270. Mendike verſus Stint. 

11. Upon a Motion for an Attachment againſt a Steward of an Inferior Court, for diſcharging 
a Jury before they gave their Verdict; it was held, that the Steward might from Time to Time 
adjourn the Court till they were agreed, and that they ought to be kept without Meat, Drink, 
Fire or Candle in the mean Time; that all Miſdemeanors in judicial Officers of Inferior Courts 
are Contempts to the Courts of King's Bench, and therefore Attachments are granted againſt Stew- 
ards of thoſe Courts. 1 Salk. 201. 

12. Judgment in the Town-Court of Briſtol, and Coſts taxed, and a Scire facias iſſued againſt 
the Bail, and a Year afterwards the Court let afide the Judgment, and granted a new Trial; and 
for this Cauſe an Attachment was granted againſt the Steward. 1 Salk. 201. The Queen verſus 
Hill. | | | | 

13. Caſe, &c. againſt a Serjeant at Mace, for the Eſcape of a Perſon in Cuſtody by Proceſs out 
of the Sheriffs Court of London, in an Action of Debt upon a Bond; upon Not guilty pleaded, it 
appeared, that the Bond was made out of the Juriſdiction of the Court, and ſo the Proceedings 
were coram non judice, and void, and the Serjeant a Treſpaſſer; adjudged, that where an Infe- 
rior Juriſdiction is confined to Perſons, as the Mar/ha/ſea was to thoſe of the King's Houſhold, if 
it appear by the Declaration, that the Perſon who ſues is qualified to ſue, tho' in Truth he is not; 
yet if the Defendant doth not plead to the Juriſdiction, he ſhall never take Advantage of it after- 
wards ; but if 'tis not averred in the Declaration, that the Cauſe of Action ariſes within the Ju- 
riſdiction, then all the Proceedings are void; ſo where they are confined to Place (viz.) to all Con- 
tracts ariling within ſuch a Diſtrict, tho' it did really ariſe out of it, yet the Inferior Court may 
award Proceſs, and the Officer may execute it, unleſs it appears to him that it did ariſe out of 
the ſmiſdiction; as if in this Bond it had appeared to be dated at Tork, for he is not bound to en- 
quire where it did ariſe ; but where a Defendant pleads to the Merits of the Cauſe, and not to 
the Juriſdiction of che Court, he ſhall never afterwards take any Advantage of the Want of Ju- 
riſdiction; for by the Averment in the Declaration, and his admitting it by his Plea, he is eſtopped 
to ſay, that the Matter did ariſe out of the Juriſdiction; and 'tis impoſſible the Court ſhould know 
where a tranſitory Matter ariſes, unleſs the Defendant acquaints them with it. 1 Salk. 201. Luck- 
ing verſus Denning. See 2 Bulſt. 64. Hob. 267. March 117. 2 Mod. 196. 30. 1 Lev. 95. 
Lutw. 935, 1560. | ; 

„ 14. The Cenſors of the College of Phyſicians in London, bave Power by their Charter to pu- 
niſh Perſons practiſing Phyſick within ſeven Miles, by Fine and Impriſonment pro mala praxi, 
and accordingly they condemned the Defendant for adminiſtring inſalubres pillulas & noxia me- 
dicamenta, and fined and committed him; the Queſtion was, whether a Certiorari lay on this Con- 
viction ; adjudged, that where Power is given to hear, examine and puniſh, tis a judicial Power; 
and if the Power is to ine and impriſon, the Perſons in whom *tis repoſed, act as Judges, and *tis 
a Court of Record. 1 Salk. 200. Groenvelt v. Burwell. See 8 Rep. 38, 60. See Stat. . 2. cap. 11. 

15. Where a Jury in an Inferior Court will not agree on their Verdict, they may be kept with- 


out Meat, Drink, Fire or Candle, and the Stewards may adjorn the Court from Time to Time 
till they agree. Paſch. 1 Anne Farr, 1. 
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On Penal Statutes. (A) s For ſeveral other Offences. (B) 
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(A) 
On Penal Statutes. 


HERE an Offence is made by a Statute, which was not ſo at Common 
Law, and a Penalty is inflited, to be recovered in any of the Courts of Re- 
cord, it muſt be in one of the Courts at Weſtminſter-Hall, and cannot be re- 
covered at the Aſſiſes. Mich. 7 Eliz. Dyer 236. 3 

2. Information in the Court of Exchequer, againſt the Defendant, a Merchant Stranger, up- 
on the Statute 18 H. 6. cap. 6. TY the Gaging Veſſels of Wine, ſetting forth, that the 
Defendant had ſold to B. G. ſo many Veſlels' of Vine, and none of them did contain 126 Gal- 


lons, as they ought, and that he had not abated in the Price, &c. according to the Want of 


Meaſure, by Reaſon whereof he had forfeited to the Queen the Value of the Wine ſo defective, 
c. it was objected, that it was not ſet forth, in how many Veſſels, nor“ how much Mine in each 
was wanting, that an Abatement might be made in Proportion to the Defe& ; and for this Reaſon 


it was held ill. 2 Leon. 38. Martin van Herbert's Cale. 
or upon a Demurrer. 


3. Information upon the Statute of Uſury, depending four Terms ; after Iſſue joined, the De- 
fendant moved the Court of Common Pleas, that he might bring it on by Proviſo, before Com- 
miſſioners in the County where the Information was laid, as the Courſe is in the Exchequer ; 
the Court doubted it, becauſe the Queen is quodam modo a Party to the Suit: Serjeant Fleet- 
wood informed the Court, that the Courſe was ſo ; but Mr. Nelſon, the Chief Pronotary, ſaid he 
never ſaw any ſuch Precedent; and the old Books are, that it cannot be granted without the Con- 
ſent of the Attorney General. 2 Leon. 110. Knevett verſus Taylor. 

4. Information upon the Statute 27 Elix. cap. 7. brought by the Party grieved, one Moiety be- 
ing to the Queen, and the other to himſelf; the Plaintiff was Nonſuit ; adjudged, that he ſhall 
not pay Coſts by the Statute 18 Eliz. becauſe that Stature is to redreſs Diſorders in Common 
Informers, and the Action given to the Party grieved is not a Popular Action. 2 Leon. 116. Dog- 
head's Caſe. | | 
F. Information brought in London, upon the Statute 13 Elix. cap. 5. for juſtifying apud London 
a fraudulent Gift of Goods made by B. G. to him, to defraud the Plaintiff of his Debt; the De- 
fendaat pleaded, that B. G. gave him the ſaid Goods at Coventry bona fide, and juſtified the Gift 
there, and traverſed the Juſtifying at London; adjudged an ill Plea; for tho” the Statute 31 Elix. 
reſtrains Common Informers to bring their Action in any other County than where the Offence 
was done, yet the Party grieved, as in this Caſe, might inform in what County he would. Cro. 
Eliz. 645. Allen verſus Steer. 

6. Information upon the Statute 5 Ed. 6. cap. 7. for buying Wools contrary to the Statute ; the 
Defendant pleaded to all, except fifty Stone of Wool, Not guilty, and as to that he pleaded an In- 
formation depending againſt him in C. B. at the Suit of B. G. and averred, it was for the ſame 
Offence, unde petit Judicium, &c. and upon Demurrer, it was objected, that the Plea was not 
good, becauſe it was not ſer forth, that any Proceſs iſſued upon the Information; and if there was 
no Proceſs, then the Information was not depending; but adjudged, that as ſoon as the Informa- 
tion is filed, *zis depending; and therefore the Plea is good. Cro. Eliz. 261. The King verſus 
Harris. | 
- 7. Judgment in the Court of Piepowders at R. upon an Information upon the Statute of buy- 
ing Leather; the Defendant was in Execution, and being brought up by Habeas Corpus, it was 
objected, that the Judgment was coram non Judice ; for tho' the Court of Piepouders is the King's 
Court, yet they have not Authority to hold Pleas upon Penal Statutes; and ſo it was adjudged ; 
but the Judgment was voidable by Writ of Error. Cro. Eliz. 532. Wilkinſon verſus Netherſall. 

8. Information upon the Statute of Uſury, tam quam, Cc. the Attorney General enter- 
ed a Nolle proſequi, which was pleaded in Bar againſt the Informer; but adjudged no good Plea 
to bar him, for he might ſtill proceed; and ſo he may, if the Queen be Nonſuit. 1 Leon. 119. 


Shetton verſus. Taylor. 11 Rep. 56. In Dr. Foſter's Caſe. 


3 9, But 


I I " x) \ — IE 
. r r y . 


2 , j ; 
RISE FLATS . 
ng e * 


hs es 1 
r 
a 


88 


lie 
WRT . — 1 1 
A 7 ACS WE 9 
* 1 x 
oF — — 


. * . = 
— 


r 1 
E * 3 


£ 


q $ 4 * 
N n 1 


— 
w_ 
bY 
"* 
27 
by 
6 
a 4, 
8 * 
-& 


+ * 
— 6— 
1 * * * be n > 


Informations. 
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9. Bot where the Attorney General proſecuted a Præmuni re againſt the Dean of Chrift-Church, 
Oxon, and others, for the Queen and B.G. for that they procured him to be ſued before 
Commiſſioners there, in an Action of T reſpaſs, according to the Eccleſiaſtical Law, and proceed- 
ed in the Suit after he pleaded his Freehold, and ſo to the Juriſdiction of the Court, and aſter- 
wards the Attorney General entered a Nolle proſegui; in ſuch Caſe B. G. who was the Party 


grieved could not go on, becauſe the principal Matter was the Pramunire, the Conviction, &c. 


and putting the Party out of the Queen's Protection; and the Damages of the Party grieved are 
but acceſſary; ſo that the Principal being releaſed, the Damages are gone. 1 Leon. 292. The 
King verſus Dean of Cbriſt- Church in Oxford. 3 Leon. 139. S. C. reported by the Name of Par- 
rett verſus Dr. Matthew. | | 

10. Information in the Lord Mayor's Court in London, upon the Statute 5 Eliz. for 465. per 
Month, for uſing a Trade, not being Apprentice for ſeven Years; after, a Verdict for the In- 
former, a Writ of Error was brought, and the Error aſſigned was, that the Information being on 
a Penal Law, ought to be proſecuted in the King's Courts at Weſtminſter, where the Attorney 
General may acknowledge or deny the Fact; beſides, the Judgment was, that the Defendant be in 
miſerecordia, when it ſhould be quod capiatur; and for theſe Errors the. Judgment was reverſed. 
Trin. 17 Jac. 2 Cro. 538. Miller and the King. | , , | 

11. An Information was exhibited againſt the Defendant upon à Penal Statute, and before 
Judgment the Informer died; adjudged, that the Attorney General might proceed for the Queen's 
Moiety, for neither the Death or Releaſe of the Party ſhall bar her of it. Moor 541. 

12. Error to reverſe a Judgment given in the Common Pleas, upon an Information for ſelling 
Wine without a Licenſe; the Error aſſigned was, becauſe it was brought in the Common Pleas, 
and the Fact was done in Lambeth; adjudged, that the Statute 21 Fac. gives no Juriſdiction to 
the Juſtices in Caſes where they had none before. Style 542. Buckſtone verſus Sherlock. 

13. Information upon the Statute 1 Fac. cap. 22. for that the Defendant being a Currier, 


the Jury, that the Defendant bought the Hides, and curried them with Oil and Tallow, and ſha- 


W. Tones 


bought two Hides of tanned Leather, &c. and fold them again unwrought, c. it was found by 463. 


ved and died them, and ſo fold them unwrought into Wares ; adjudged, this was an Offence with- 
in the Statute 21 Fac. and tis againſt the Meaning of the Statute 6 Ed. 6. cap. 15. Cro. Car. 425. 


Lodge verſus Holliuell. 


14. Error to reverſe a Judgment in Coventry, upon an Information for uſing the Trade of an 


Ironmonger, not being Apprentice; it was aſſigned for Error, that by the Statute 21 Jac, every 
common Informer ſhall be ſworn before his Information ſhall be received, which this Informer 


was not; beſides, the Statute gives one Moiety of the Forfeiture to the King, and the other to 


Informer, except in corporate Lowns; and this being done in a corporate Town, the Informer 


cannot have a Moiety, becauſe it muſt go to the Corporation; but adjudged, that as to the firſt 
Error aſſigned, that the Informer was not ſworn, the Judgment ſhall not be reverſed for that 
Reaſon, becauſe tis only a Direction to the Officers of the Court not to receive the Information, 
unleſs the Informer is ſworn; and as for the other Objection, the King's Moiety ſhall go to the 
Corporation, and the Informer ſhall have his Moiety ſtill. Cro. Car. 230. Trin. 9 Car. 

15. Information in B. R. upon the Statute 23 H. 8. cap. 4. for ſelling Beer at another Price 
than appointed in that Statute ; upon Not guilty pleaded, there was a Verdict againſt the Defen- 
dant, who moved in Arreſt of Judgment, that the Information ought not to be brought in B. R. 
becauſe by the Statute 21 Jac. cap. 4. tis enacted, that Informations ſhall be brought before the 
Juſtices of Peace, for ſuch Matters whereof they have Power to enquire, and not in the Courts at 
Weſtminſter ; but adjudged, that this Information is well brought * in B. R. becauſe the Statute 
upon which 'tis brought, gives the Forfeiture to be recovered in Courts where no Protection, Eſ- 
ſoin, or Wager of Law are allowable, which Words extend only to the Courts at Veſtminſter, 
tho not named, for no inferior Court can allow an Eſſoin, &c. beſides, the Statute 21 Jac. doth 
not introduce a new Law to enable Juſtices of Peace to determine Informations, where they had 
no Power ſo to do before; but it appoints, that where an Information may be brought before 
them, or in the Courts at Weſtminſter, at the Election of the Proſecutor, there it ſhall be brought 
in the County where the Offence was committed, and this is for the Eaſe of the Subject. Cro. Car. 
79. Farrington verſus Keymer. Cro. Elix. 112. Cro. Car. 146. | 

16. Reſolved by B. R. that the Statute 21 Fac. of Penal Laws is to be expounded thus, (viz..) 
where Liberty is given to ſue for the Penalty by Information, Debt or Plaint, in any Court of 
Record, that muſt be intended in any Court at Weſtminſter ; and therefore on ſuch Statutes the In- 
formation may be brought in Weſtminſter ; and 'tis not reſtrained by the Statute 21 Fac. 2. where 
any Penal Law gives Power to the Juſtices of Aſſiſe, Oyer or Terminer, or Juſtices of Peace, to 
hear and determine an Offence againſt any Statute, this muſt be by Way of Indictment, unleſs 
Bill, Plaint, or Information is ſpecially named. (3.) And if thoſe Words are ſpecially named, and 
yet the Offender is indicted, it may be removed in B. R. and there tried; or after the Defendant 
hath pleaded, it may be ſent to be tried at the Aſſiſes. (4.) That an Information in Midadleſex, 
upon a Penal Law, may be tried in B. R tho' the Juſtices of Peace have Power to determine it. 
V. Jones 193. Reſolution on 21 Jac. concerning Penal Laws. 
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t. AN Information hath not only ſomewhat in it of an Indictment, (viz.) to alledge the Of- 
A ſence in particular, but bath alſo ſomething in Nature of an Action as to demand what is 
due; therefore if the Informer make no Demand, or if he doth demand what appears not to be 
his due, in ſuch Caſe the Information is ill ; as for Inſtance, an Information again an Inn-keeper 
for ſelling Fleſh in a Time prohibited, ande petit adviſamentum Curie, and that the Defendant Fo- 
risfaciat 5 J. for every Otfence, unde ipſe petit medietatem, this was held inſufficient. Hob. 242. 
Pie verſus ö ie ee ee eee ene p : 
2. An Infortnation was brought againſt the Mayor and Commonalty of London, for not ſuppreſ- 
ſing an unlawful Aſſembly in the City, made there in June, 4 Car. in the Day-time, when Dr. 
Lamb was killed in che Riot, nor any of the Offenders taken, &c. The Defendants confeſſed the 
Offence, & poſuerunt 1 in gratiam Curia, they were ſined 1500 Marks, for this is an Offence at 
Common Law the like Information was brought Anno 21 H. 6. againſt the City of Norwich, 
Vhere one Gladman took upon himſelf the Title of King, and with a Crown of Paper on his 
Head went to the Priory there in a riotous Manner, and for this their Liberties were ſeiſed. Cro. 
Car. 183. Mayor and Commonaliy of London's Caſe. 19vig 2 ul 1 | 4974.5 
3. Information brought before the Judges of Aſſiſe at Oxford, againſt a Taylor, for raking an 
utireaſonable Sum of Money with an Apprentice; after a Judgment for the Proſecutor, a Writ of 
Error was brought, and the Error aſſigned was, that it did not appear by which of their Com- 
miſſions the Juſtices of Aſſiſe did determine this Offence; for they have not Power by all their 
Commiſſions to determine Offences of this Nature; and if they had ſuch Power, as they are Juſti- 
ces of Oyer and Terminer, this ſhould have appeared in the Information; beſides, in this Caſe there 
was a Fault in the Entring the Judgment, for it is not ſaid, It was confidered by the Court, but 
only that it war conſidered, for which Cauſe the judgment was rever Style 430. Richard- 
g ons Caſe. l "I 
Vent. 49. 4 4 Information againſt Paris and others, for a Cheat, in obtaining a Judgment of a Woman, 
Who was afterwards married to Mr. Lee, upon which his Lands were extended: The Caſe upon 
the Evidence at the Trial was thus: . The Defendant being a Shop-keeper in London, and ac- 
quairited with this young Woman (who was well born, but had little or no Portion) undertook to 
provide a Husband for her, and for that Purpoſe he told Mr. Lee, that ſhe had 4000/7. Portion; 
and likewiſe told her that Mr. Lee had a better Eſtate than in Truth he had; and on the Day before 
Marriage the Defendant got her to a Tavern, where he told her it might be neceſſary for her to 
ſeal ſome Writings, for her better Proviſion, in Caſe Mr. Lee ſhould! be unkind when he ſhould 
find that ſhe bad no Portion; and thereupon he gave her 100 J. and took a Judgment, with a Re- 
leaſe of Errors for a greater Sum, and all this was done in the Preſence of Witneſſes; but ſoon aſter 
he went into the next Room with her, and took the 100 J. from her; and upon the Evidence of 
all this Matter, but chiefly of the Woman herſelf, the Defendant was found guilty, and fined and 
committed, and the Judgment was ſet aſide. Sid. 431. The King verſus Paris. | 
5. Information for a Libel in Writing a Book, which he entituled, 4 Paraphraſe upon the New 
Teſtament, in which the Crime laid to his Charge was, that he intending to bring the Proteſtant 
Religion into Contempt, and alſo the Biſhops, (Iunuendo the Biſhops of England) did publiſh the 
Libel, in which was contained ſuch Words, &c. The Defendant was convicted; and it being in- 
ſiſted in Arreſt of Judgment, that the Innuendo would not ſupport this Charge, it was over-ruled, 
for by the Word Biſbops no other could be intended, but the Engliſh Biſhops; he was fined 500 J. 
and ordered to give Security for his Good Behaviour for ſeven Years. 3 Mod. 69. Mr. Baxter's 
Caſe. | | | 
6. Information againſt the Defendant, upon the Statute 2 Ed. 3. for going armed in Affray of 
the Peace, ſetting forth, that the Defendant did walk about the Streets in Briſtol armed with a Gun, 
and that he went to St. Michael's Church in Time of Divine Service, with a Gun, to terrify the 
King's Subjects contra formam Statuti; the Puniſhment is a Forfeiture of the Armour and Impriſon- 
ment. 3 Mod. 117. Sir John Knight's Caſe. n | | 
7. Information in the Crown-Office againſt ſeventy poor Men, ſetting forth, that Mr. Prynn 
was Lord of the Manor of H. and that the Defendants did meet together in a riotous Manner, and 
pulled down certain Fences, &c. one of the Defendants demurred to this Information, and it was 
* And. argued for him, that an Information would not lie for this Riot, but a Preſentment or Indiłl- 
I 56. ment in the County where the Fact was committed; that Informations began in the Reign of H. 7. 
4 Inſt. 41. hen Empſon and Dudley procured an f Act of Parliament to enable Juſtices of the Peace, — 


_ * Informations for the King, to hear and determine all Contempts and Offences, except for Treaſon, 


Raſtal's Murder and Felony ; but Anno 1 H. 8. cap. 6. this Act was repealed, as being oppreſſive -to the 
Statutes. Subject, and Empſon and Dudley were hanged : By the Petition of Right, Anno 3 Car. 1. no Man 

is to be tried but by legal Proceſs; but that Parliament being diſſolved, and none called again in 

thirteen Years, in that long Interval Informations came in again, and the firſt was 5 Car. 1. againſt 

my Lord Hollis and Elliot, and others, in the Court of 'Star-Chamber, and many other were proſe- 
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cuted in that Court; which being a Grievance, as ſoon as a new Parliament was called, Anno 
1640, that Court was aboliſhed, and the Parliament enacted, that no Court of that Nature 
ſhould ever again be ſet up in England; there were no mote Informations in all that Reign; 
but when Car. 2. was reſtored, then Informations bog to revive, and were afterwards as op- 
preſſive as they had been in unn as for Inſtance, upon an Information againſt Sir Sam, 
Bernardiſton, for Writing only a merry Letter to a Friend he was fined 10000 J. and ſo was an- 
other for drinking to the pious Memory of Stephen Colledge ; and there are other Hardſhips in In- 
formations; for if the Defendant come into Court upon his Recogniſance, he muſt plead inſtan- 
ter, and if he is acquitted, he ſhall have no Coſts againſt the King; to which it was anſwered, 
that there are Precedents of Informations as antient-as Iudictments; that the Crime of Empſon and 
Dudley was for compounding and not for exhibiting Informations; that the Statute for enablin 
Juſtices of Peace to take Informations, except for Life or Limb, implies, that they did lie in other 
Caſes; that the Reaſon. why the Court of Star- Chamber was taken away, was, becauſe there was 
nothing puniſhable there, but what might be done in the King's Court at Common Law; true 
it is, that an Information was exhibited againſt the Lord Hollis and others, - for Aſſaulting the 
Speaker in his Chair, and for ſpeaking ſeditious Words ia the Houſe of Commons; and that there 
was a Judgment againft him, which was reverſed, not becauſe:the Proſecution was upon an In- 
formation, but becauſe B. R had intermedled in Parliamentary Affairs; there were many Infor- 
mations in B. R in the Lord Chief Juſtice Hal#'s Time, who never complained that they were 
illegal, but of the Abuſe of them; tis true, the old Statutes do enact, that Proceedings ſhall be 
by Preſeatment or Indictment; but an Information by the Attorney General is no more than a 
Preſentment ; adjudged, that Informations were at Common Law, and that a Crime committed at 
Jork cannot be puniſhed in B. R. by Indictment, becauſe it cannot be removed out of the 
proper County, therefore it muſt be puniſhable here by Information. 5 Mod. 459. Mr. Prynn's 
Cale. | 601 | UL 191! p'9 ©: wile bf 1 

8. Information againſt the Defendant for reſuſing to take upon him the Office of Sheriff of 
Norwich: The Defendant pleaded the Statute 13 Car. 2. cap. 1. that he had not qualified him- 
ſelf by Taking the Sacrament, according to the Uſage of the Church of Englaud, within a Year 
aſter his Election; the Attorney General replied, that he ought to have done it by Law; the De- 
fendant rejoined, and ſet forth the Act of Toleration, and that he was a Proteſtant Diſſenter and 
exempted by that Statute ; and upon Demurrer to this Rejoinder, it was adjudged, that this was 
a Departure from the Plea, for it ſhould have been pleaded at firſt; that B. R. cannot take No- 
tice of the Toleration-Act, unle(s pleaded, becauſe tis a private Statute; that by the Statutcs of 
Ed. 6. and Q. Elix. all Perſons are bound to obſerve the Diſcipline of the Church which hath 
been eſtabliſhed Time out of Mind; and that the Law rook no Notice of Diſſenters till this A& 
of Toleration ; beſides, it doth not extend to all Diſſenters, but only to ſuch as take and ſubſcribe 
the Declaration at Qyarter-Seſſions ; that the Deſign of the Statute 13 Car. 2. was not to exempt 
a Man from ſerving in an Office to which he was obliged before, but to qualify him to execute it; 
that the King hath an Intereſt in every Subject, and a Right to his Service, and he cannot be 
exempt from the Office of a Sheriff, but by Act of Parliament or Letters Patents; and laſtly, no 
Man ſhall take Advantage of his own * Diſability, where *tis in his Power to remove it. 1 Salk. 
King verſus Larwood. See Moor 111. 9 Rep. 46, Sav. 43. 2 Vent. 247. | 

9. Motion to file an Information in the Nature of a ©#o Harranto, againſt the Mayor and Al- 
dermen of Hertford, to ſhew by what Authority they admitted Foreigners to be Freemen of their 
Corporation, which was an Encroachment upon the Freemen ; this being a Queſtion of Right, 
and no other Way to try it, an Information was granted, in which the firſt Proceſs is a Subpna 
and then a Diſtringas ; and Proceſs being moved accordingly, the Court was moved to ſet it aſide, 


4 Mod. 


269. 


* Fee Sir 
ohn 
ead*'s 


Caſe: 


becauſe no Recogniſance was given, (viz.) By the Statute 4 & 5 Will. 3. cap. 18. "tis enacted, 


that the Clerk of the Crown-Office ſhall not, without expreſs Order in open Court, receive or file 
any Information for Treſpaſſes, Batteries, and other Miſdemeanors, or iſſue any Proceſs thereon, 
** he ſball have taken a Recogniſance from the Informer, in the Penalty of 10 l. to the Perſon 
proſecuted, with the Place of his Abode, Title, or Profeſſion, to proſecute with Effect, &c. now it 
was inſiſted, that by Treſpaſſes, Batteries and other Miſdemeanors, the Statute did intend frivolous 
Wrangling about Matters of an inferior Nature, and not Informations to try a Right; but adjudged, 
that the Uſurpation to admit Foreigners was a Miſdemeanor, and the Information might be as 
vexatious as in Treſpaſſes or Batteries; that this is a remedial Law, and ſhall be conſtrued ac- 


cordingly ; ſo the Proceſs was {et aſide, hut the Information ſtood. 1 Salk: 376. The King verſus 
Mayor ef Hertford. 
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Inkoꝛmers. 


(A) 
Ot common Inkozmers. 


NE NVE TT exhibited an Information agaioſt the London Butchers, upon a Penal 
. Statute, and at the Trial the Verdict was found againſt him; whereupon the 
| Defendants ſeverally moved for their Coſts; upon the Statute 18 Eliz. cap. 5. it 
was inſiſted for him, that the Act was made againſt common Informers, which he 
was not, becauſe this was the firſt Information that ever he was concerned in, and the Statute was 
made to redreſs Diſorders in common Informers,” as appears by the Preamble: Sed per Curiam, 
tho? the Preamble mentions common Informers, yet the Body of the Act is againſt every Informer 
upon a Penal Law; and where any Statute gives an Action to him who will ſue the Perſon, in 
ſuch Caſe Suing ſhall be reputed a common Informer ; but where a Moiety, or any Part is given 
to the Party grieved, he ſhall not be taken to be a common Informer; and in this Caſe Knevett 
paid Coſts. 1 And. 116. Knevett's Caſ mac. ; 
2. Information upon the Statute 21 H. 8. cap. 13. againſt two Parſons, (viz.) againſt one for 
Norn-reſidence, and againſt the other for Taking a Farm; one of them pleaded Sickneſs, and that 
by Advice of Phyſicians he removed into a better Air; the other pleaded, that he took the Farm 
for the Maintenance of himſelf and Family; theſe were both good Pleas, and the Informer not 
Proceeding, but having brought this Information only for Vexation, and-to-make the Defendants 
compound with him, they exhibited another Information againſt him upon the Statute 18 Eliz. 
cap. 5. and moved the Court, that becauſe the Informer was a mean Perſon, he might give Bail 
to anſwer the Coſts,” but it was denied. 2 Bulſt. 18. Martin's Cale. 


„ 


(A) 


vASE, Cc. for ſlandering the Plaintiff's Title, in which he declared, that he was ſei- 
ſed of the Manor of Upton Grey, and that the Defendant ſaid, he (the Plaintiff) had 
no Title to Upton, innuendo Upton Grey; after a Verdict for the Plaintiff, it was ob- 
8 jected, that Words ſpoken of Upton generally, can never be intended to be ſpoken 
of Upton Grey, and cannot be helped by the Innuendo; but adjudged, that it ſhall explain what 
Upton was meant. Cro. Elix. 419. Marein verſus Maynard. 
2. The Plaintiff declared, that he was produced as a Witneſs in ſuch a Cauſe, and that the De- 
fendant ſaid, that he was diſproved at the Aſſiſes, by the Oath of Mr. K. Innuendo, that he was 
diſproved in his Oath taken at the Aſſiſes; Judgment for the Defendant, becauſe the Innuendo 


/ 


will not ſupply ſuch a Suggeſtion. Moor 407. Brown verſus Brinckley. 


1 | Inns 


Inns and Inn⸗keepers. 


(A) 


Y the Statute 4 & 5 Will. 3. cap. 13. Par. 18. tis enacted, that Conſtables, Tything- 5 Mod: 
men, &c. and other Chief Magiſtrates, may quarter and billet Officers and Sol- 427. 

diers in Inns, Livery Stables, Ale- Houſes, Vittualing- Houſes, Jelling Bran- 

dy, Strong-Waters, Cyder and Metheglin by Retail, to be drunk in their Houſes, 

but in no private Houſes. An Action of Treſpaſs was brought _ the Defendant, being a Con- 

ſtable, for quartering a Dragoon upon the Plaintiff ; and upon Not guilty pleaded, a Special Ver- 

dict was found, that the Plaintiff kept a Houſe at Epſom, and let Lodgings to ſuch Perſons who 

came thither for the Air and drinking the Waters; that he dreſſed Meat for his Lodgers at 4 4. 

the Joint, and ſold them ſmall Beer at 2 d. per Mugg, and alſo found them Stable room and Hay 

for their Horſes, at ſuch a Rate; and that the Defendant being a Conſtable quartered a Dragoon 

on him; the Queſtion was, Whether this was an zu, or not; thoſe who argued for the Defen- 

dant, infiſted, that it being a Common and Publick Houſe, kept for Gain, *tis within the equi- 

table Conſtruction of the Act; but adjudged, that it was not, becauſe to quarter Soldiers upon a 
Man againſt his Will, is contrary to the Petition of Right, 3 Car. 1. and therefore this Statute 

ſhall not be extended to Equity; tis not within the Words of the Statute, for 'tis not an Inn, 

becauſe there Men are entertained at Acceſs, but here upon a Contract; and an Inn-keeper is in- 

dictable if he refuſe a Gueſt, but the Plaintiff is not, if he refuſe a Lodger ; *tis not a Livery Palm. 

Stable, for there is Accomodation for Horſes only, but here for Horſe and the Owner; *tis not an 367, 374 

Ale-houſe, for they ſell to all publickly, &c. 1 Salk. 389. Parkhurſt verſus Foſter. 
2. Replevin for a Horſe ; the Defendant avowed, and juſtified the Taking, for that he kept an 

Inn, and the Plaintiff being a Traveller, left his Horſe there, and it was kept fo long, till the 

Keeping came to ſo much, and that he detained the Horſe till Payment, Cc. and upon Demur- 

rer to this Plea, it was adjudged, that fince Inn-keepers are bound to receive Gueſts, they might Moor 

detain their Goods till Payment; that the Plaintiff was a Gueſt, by leaving his Horſe there, 471. 


tho! he never came himſelf, (which Holt Chief Juſtice doubted) becauſe the Horſe muſt be fed, ©9Ph- 
by which the Inn-keeper hath Gain; but if it had been a Trunk, ic had been otherwiſe, 1 Salk. * 4 A: 
388. Torke verſus Grindſtone arr 
Noy 46. 
Latch 126. 
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Jnqueſt of Office. 


(A) 


NE who was ſeiſcd of an Advowſon in Groſs, which he held in Chief of the 
Crown, aliened the ſame by Fine, without Licenſe of the Queen, the Church be- 
came void, and the Conuſee preſented ; the Queen, without any Office found, 
brought a Quare Impedit againſt the Biſhop of London and the Preſentee; adjudged, . 

that this Alienation being by Matter of Record, a Scire facias will lie before Office found ; but 

if it had been by Deed only, without a Fine, then without Office found of the Alienation, the 

Queen could not be entitled to the Preſentation, becauſe an Alienation by Deed is only Matter 


in fait, upon which a Scire facias will not lie. Trin. 30 Eliz, The Queen verſus Biſhop of Lon- 
don and Scott. 3 Leon. 195. 


2. Covenant to ſtand ſeiſed to Uſes ; Proviſo, that if the Covenantor by himſelf, or any o- 
ther, during his natural Life, tender a Gold Ring to the Covenantee, to the Intent to make the 
Uſes void, that then they ſhall be void ; the Covenantor was afterwards attainted of Treaſon, 
and outlawed upon it ; the Queen made a Leaſe of the Lands for forty Years, the Attainder was 
confirmed by Act of Parliament, and enacted, that the ſame ſhall not extend to make any Leaſe 
void made by the Queen after the Treaſon ; the Queen reciting the Proviſo, and the Benefit 
thereof given to her by the Statute, authoriſed . R. to make the Tender, &c. who did accord- 
ing to the Proviſo, and the Covenantor refuſed to accept the Ring; this being certified into the 
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Inqueſt of Office. 


— 


Exchequer, it was adjudged, that the Tender and Certificate was 7 without Office found, and 
if the Party is grieved thereby, he may traverſe it ; for the Inqueſt of Office is only a Record 
to ſatisfy the Queen of her Title. 7 Rep. Englefield's Caſe. Tender. (A) 10. S. C. REA 

3. The King made a Leaſe for Years, rendring Rent; provided, that if it be behind, and not 
paid on the Days on which tis limited to be paid, that the Leaſe ſhall ceaſe; adjudged, that 
upon Default of Payment this Leaſe is determined without any Office found. Trin. 36 Eliza. 
Poph. 53. Finch verſus Roſely. | | 

4. Adjudged, that where an Office is found againſt the King, and a Melius Inquirendum is a- 
warded, and upon that Melius, &c. tis found for the King, tho* the Writ may be void for Re- 
pugnancy, or otherwiſe, yet a new Melius Inquirendum ſhall be awarded ; but if upon the firſt 
Melius it had been found againſt the King, in ſuch Caſe he could not have a New Melins, &c. 
for then there would be no End of ſuch Writs ; and if an Office be found for the King, the Par- 
ty grieved may traverſe it, and if the Traverſe is found againſt him, there is an End of that Cauſe, 
and if found for him, it ſhall conclude the King ; but after Office found againſt the King, no Me- 
lius Inquirendum ſhall be awarded, without View of ſome Record, or other pregnant Matter in 
his Behalf; and this is for avoiding the Vexation of the Subject. 8 Rep. 169. Paris Stoughton's 
Caſe. 8 Jac. Lea 26. Gardner's Caſe. S. P. | 

5. It was found by Inquiſition, that Ruſbton was poſſeſſed of Lands for a Term quorundum 
Annorum; this was held void for the Incertainty, and that the particular Term it ſelf ought to be 
found. 2 Leon. 147. Ruſbton's Cale. 

6. An Office was found by Virtue of a Mandamus before the Eſcheator of L. in the County 
of C. after the Death of V. R. that he died ſeiſed of certain Wood-lands, ſed de quo vel de qui- 
bus, vel per qua ſervitia, &c. ignorant; afterwards a Melius Inquirendum was awarded, reci- 
ting the Time and Place where the former Inqueſt was taken, and the Ignoramus of the Tenure, 


but omitted to ſay coram Eſcheatore, and then the Writ proceeded, that the Lands, or ſome of 


them, were held by Kinghts Service or Chief, or otherwiſe : Ideo tibi pracipimus to inquire, 
whether the ſaid Lands, or any of them, be ſo holden, &&c. It was objected againſt this Writ, that 
it was naught, becauſe coram Eſcheatore was left out, and becauſe where there was an Ignoramus 
ofjthe Tenure in the former Inqueſt; it ought to be left at Large in the Melius Inquirendum, and 


not be. reſtrained to the King's Tenure ; as to the firſt Objection, it was held, the Writ was 


good, tho" coram Eſcheatore was omitted; for it recites the Mandamus, virtute cujus the Inqueſt 
was taken at ſuch a Place, which muſt be before the Eſcheator ; but it was held to be ill for the 
Objection, for the Tenure ought not to be reſtrained in the Writ, but left at Large. Trin. 12 
Jac. Hob. 73. Curtice's Caſe. 

7. Upon the like Inquiſition, after the Death of Edward, Earl of Rutland, it was found, that 
he was ſeiſed in Fee of and in the Reverſion or Remainder of the Manor of Eckering, Cc. and 
this was held void, becauſe it was lo zncertain, that no Man could tell which to traverſe, either the 
Reverfion or Remainder, Moor 723. Earl of Rutland's Caſe. | 

8. There is no ſuch Nicety required in an Inquiſition, as in Pleading ; becauſe an Inquiſition is 
only to inform the Court, how, and in what Manner Proceſs ſhall iſſue for the King, whole Title 
accrews by the Attainder, and not by the Inquiſition ; and yet in the Caſes both of the King 
and a common Perſon, Inquilitions have been held void for the Incertainty ; as for Inſtance, upon 
an Inquilition after a diem clauſit extremum, it was found, that King Ed. 2. granted the Manor 
of Skipton in Craven to the Lord Clifford, and the Heirs of his Body, and the Reverſion being 
in the King, the Jury found, that King H. 6. by a ſufficient Conveyance, granted it to another; 
it was objected, that this Inquiſition was void for the Incertainty; beceale neither the Quality 
of the Conveyance was found, nor the Time or Place where it was made; the Court doubted, 
whether this ObjeQion ſhould be allowed in the Caſe of the King, becauſe it would be miſchie- 
vous, he ſhould be deveſted of an Inheritance by ſuch an incertain Office, for it could not be tra- 
verſed ; but they held it a proper Objection, if it had been in the Caſe of a Common Perſon, 


Lane 39. Earl of Cumberland s Cale. 


Upon the like Inquiſiticz, it was found, that one Golſey at the Time of his Death was 


feiſed in Fee of a Meſſuage and Lands, ſituate in vel prope Dorcheſter ; this was adjudged void 


for the Incertainty, and not to be helped by a Melius Inquirendum, becauſe the Words in vel 
prope are ſo very incertain, that neither the County or Town can be intended out of which the 
Viſne ſhould come, if the Fact ſhould be traverſed. Ley 24. 

10. Upon the like Inquiſition, it was found, that one Barber died ſeiſed in Fee de duobus 
meſſuagiis five Tenementis in W and of forty Acres of Meadow, in the Tenure of R. C. but did 
not ſay, in what Pariſh, Town or County; for which Reaſon, and alſo becauſe of the Word Tene- 
mentum, Which is nomen collect i vum, this was held void for Incertainty. Ley 43. Barber's Cale. 
I KC | | 

2 the like Inquiſition, it was found, that Iſabell Forteſcue had no Lands but thoſe in 
a Schedule to the Inquiſition annexed, in which Schedule ſeveral Lands were named; but that 
the Jury did not find, that ſhe died ſeiſed of them; and this was held void for the Incertainty. 


Lane 91. Iſabel Forteſcue's Caſe. 


12. In the ſame Book it was found by Inquiſition, that Sir Thomas Greſham was ſeiſed of di- 
verſe Meſſuages in London; and upon Demurrer, this was held void; becauſe the Word Diverſe 


is ſo general, that it cannot particularly be anſwered. Lane 100. 
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13. Inquiſition taken upon an Outlary found, that the Perſon outlawed was ſeiſed in Fee 
of a Meſſuage, and of ſeveral Pieces and Parcels of Lands in H. in the Occupation of 
T. H. and found the Value, and that he was alſo ſeiſed in Fee of two Marſhes in S. by par- 
' ticular Names, and their Value, and in whoſe Occupation: Corey and others appeared as Ter- 
"tenants, and demurred; and it was objected, that this Inquiſition was incertain, becauſe tis not 
found how much of theſe Pieces was Arable, and how much Paſture ; as in Replevin pro cen- 
tum ovibus, vervecibus & matricibus, without ſhewing how many of each, is naught ; and an In- 
quiſition ought to be as certain as a Declaration or Indictment. Then as to the Marſhes, tis 
not found how many Acres; neither is there any Tertenant found; for tis only in the Occu- 

ation of ſuch ; but adjudged well, becauſe the ſeveral Values are found; it had been other- 
wiſe, if the Value of the Whole had been entirely found, and that the finding an Occupier is 
a good Tertenavt, Hardr. 59. Protector verſus Corey. 

14. Inquiſition taken vpon an Outlary of one H/thens in Debt, at the Suit of of Vm. Grove; 
the Jury found, that at the Time of the Outlary and Inquiſition, J/ythens was ſeifed in Fee of a 
Mel 
Land, twenty Acres of Meadow, Cc. in Grove aforeſaid, now or late in the Occupation of Edu. 
Dawſon, of the clear yearly Value of 30 J. &c. about two Years after Richard Buckridge came in 
as Tertenant of a Meſſuage, Cc. and of a Parcel of Ground called Bull- Acre, and of a Cloſe called 
But- cloſe, and of a Cottage or Tenement adjoining to But-cloſe, containing an Acre and half, Part 
of the Premiſſe>, and pleads, that ythens was indebted to him in 600 J. for which he brought an 
Action, and had Judgment by Default in C. B. at Haſtmiuſter in the County of Middleſex ; upon 
which he brought an Elegit, and the Sheriff returned an Inquiſition by him taken at Abington, 

and delivered him a Moiety of a Meſſuage, and of Bull-acre, Cc. to the Value of 10 l. and a- 
vers the Land which he ſet forth in his Plea, to be Parcel of the Lands ſet forth in the Inquiſition, 
and prays, that the Protector's Hands may be amoved ; to this Plea the Attorney General de- 
murred, and Buckridge joined in Demurrer; it was objected, that the Plea was ill, becauſe the 
Defendant had not ſhewed the Quantity or Quality of the Lands, but had only deſcribed them 
by particular Names ; but adjudged, that was a ſufficient Cerrainty, becauſe it appeared to the 
Court, that the Lands in the Inquiſition and in the Plea, are one and the ſame ; *tis true, an E- 
jectment de uno meſſuagio five tenemento, is ill; but this Plea de uno Cottagio five tenemento is not 
ſo, becauſe the Defendant avers it to be Parcel of the Premiſſes, &c. then ig was objected againſt 
the Plea, that it doth not appear but that the Defendant might be ſatisfied of his Debt by Per- 
ception of the Profits; for which Reaſon he ought to aver, that he was not ſatsified; but ad- 
judged, that there needs no ſuch Averment, becauſe it appears on Record, that the Extent was 
on the 12th of October 1652, for 602 J Debt and Colts; and that the Lands extended were 
of the yearly Value of 10 J. and that they had been in Extent but two Years at the Time of 
the Plea pleaded, which was in Michaelmas-Term 1654 ; ſo that it was impoſſible for the Debt 
to be ſatisfied by the Perception of the yearly Profits. Hardr. 75. Attorney General verſus 
Buckridge. * | 

15. Inquiſition upon an Outlary found, that the Perſon outlawed was ſeiſed in Fee de ſex clau- 
fis prati & paſture ; it was objected, that it was void for Incertainty ; but adjudged, that this is 
not an Office of Entituling, but of Information; and therefore a preciſe Certainty is not requi- 
red in it. Hardr. 191. Wilford verſus Graves. N 

16. Inquiſition taken upon an Attainder in Treaſon, by which it was ſound, that the Per- 
ſon attainted was ſeiſed of Lands infra manerinm, Villam five parochiam de Catterick ; this was 
ſaid to be void for the Incertainty. 2 Lutw. 996. The King verſus Hungerford. 

17. Manlove the Warden of the Fleet ſuffered many voluntary Eſcapes, which being found by 
Inquiſition, the King granted the Office to Layton; but the Lord Chancellor refuſed to ſeal the 
Grant, becauſe in his Opinion it ought to be quaſhed ; for there are two Sorts of Inquiſitions, 
one to inform the King, the other to veſt an Intereſt in him; the one need not be certain, but 
the other mult ; now in this Inquiſition tis not found what Eſtate Manlove had in this Office; 
which Defe& cannot be ſupplied by a Melius Inquirendum; tis true, where an Inquiſition finds 

ſome Parts well, and nothing as to others, that may be ſupplied by a Melius Inquirendum ; but 
not where there is any Defect in the Points which are found. 2 Salk. 469. Layton verſus Manlove, 


* —_— 
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Anquiſtion. See Cozoner and Felo de ſe, 
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uage, with the Appurtenances, in Grove, in the Pariſh of Wantage, and of five Acres of arable 
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Inrollment. 
Sce Bargain and Sale. (A) per totum. 
(A) 


Argain and Sale of Lands in Exchange was made by the Duke of Somerſer to 
King Ed. 6. the Deed was brought into the Court of Augmentations, and there 
put into a Cheſt, but not enrolled ; afterwards, Anno 19 Eliz. it was moved, 
whether it could not be then enrolled, and thereby the Lands veſt in the Queen as 

Heir or Purchaſer ; adjudged, that it could not veſt any Intereſt in the Queen ; but about forty Years 


' afterwards this was denied to be Law; it was in Ejectment for a Farm in C. The Cafe upon 


the Evidence was, that V/. R. was ſeiſed in Fee, and about 29 H. 8. this Land was ſuppoſed to be 


conveyed to him in Fee, for the Inlargement of the Honour of Hampton; but there was no 


2 And. 
160. 


1 And. 
229. 

4 Leon. 8, 
184. S. C. 


Hetl. 82. 


* Fee 1 
Vent. 
160. 


T. Jones 


196. 


Yel. 213. 


Deed, or any Matter of Record, to prove this Conveyance; but it was proved, that the Kin 

enjoyed it as long as he lived, aud that it had been likewiſe enjoyed under ſeveral Leaſes made by 
Ed. 6. and Queen Eliz. and that ſhe granted it to the Earl of Lincoln, Anno 16 of her Reign, 
and that the Earl enjoyed it under that Title for a long Time; it was proved, that V. R. 
brought the Deed by which he conveyed it to H. 8. into the Court of Augmentations, but it 


could not be found, neither was it enrolled; yet this was adjudged a ſufficient Record to entitle 


the King. Hill. 19 Eliz. Dyer 355. Paſch. 15 Jac. Hutt. 1. Combs verſus Inwood. 
2. Tenant in Fee-ſimple entered into a Recogniſance of 200 J. and then bargained and fold all 
his Lands; the Recogniſance was forfeited, and then the Conuſee brought a Scire facias againſt 


the Bargainee, and had Judgment to have Execution; afterwards the Deed was enrolled adjudged, 


that the Bargainee was 'not a ſufficient Tenant againſt whom the Scire facias was brought, be- 
cauſe he had nothing in the Land till the Inrollment. Owen 69. Mallory verſus Jennings. 
Owen 149. Hob. 184. Dimmock's Caſe. contra 2 Cro. 408. S. C. Owen 149. S. C. See Cro. 
Car. 217. 5 

3. og and Sale of Lands, and before the Deed was enrolled, the Bargainor made Livery and 
Seiſin to the Bargainee, and afterwards the Deed was enrolled ; adjudged, that the Livery prevents 
the Operation of the Enrollment ; for tis the more worthy Ceremony in the Law to paſs Eſtates, 
and therefore ſhall be preferred. 1 Leon. 5. Stonely verſus Bracebridge. ' 

4. A Recogniſance was acknowledged before a Maſter in Chancery, and the Cogniſee died be- 
fore it was enrolled ; adjudged, that his Executors may enroll it. Godbolt 141. Halon's Caſe. 

5. Bargain and Sale of Land by Deed dated 11 June, on the very next Day Common was 

ted to the Bargainee for all commonable Cattle; the Deed was enrolled three Days after- 

wards ; this was adjudged a good Grant of the Common, and that the Inrollment ſhall have Re- 
lation to it. Godb. 270. Ludlow verſus Stacie. 

6. Tenant for Life, Remainder to his Siſter for Life, of two Parts, Remainder to her in Tail 
of a Third Part, Remainder over; ſhe by Deed bargained and fold all her Part, &c. to her Bro- 
ther ; in this Caſe, amongſt. other Things, it was adjudged, that where the Bargainee, after the 


Sealing and Delivery of the Deed, and. before the Inrollment, makes a Leaſe of the Lands, and 


* afterwards the Deed is enrolled within the ſix Months, yet the Leaſe is void, and the Relation 
of the Inrollment ſhall not make it good. Cro. Car. 110. Iſebam verſus Morris. 

7. A Deed may be enrolled before the Juſtices of the Peace of the County, &c. Some Coun- 
ties, as particularly Torkſhire, is divided into ſeveral Riding, and the Juſtices of Peace act diſtin&- 
ly in their reſpective Ridings; yet if a Deed be enrolled before the Juſtices of the Welt or Eaſt- 


Riding, tis ſuthcient, if the Lands lie in that Riding where the Deed was acknowledged, Hob. 


128. Perkin verſus Perkin. n | | 72 

8. Bargain and Sale of Lands by Deed dated 27 February, &c. the Bargainee by another Deed, 
dated the very next Day, reciting the firſt Deed made to him, bargained and fold the ſame Lands 
to B. G. in Fee; afterwards 5 May, the firlt Deed was enrolled ; and after that, (viz.) 6 Auguſt, 
the ſecond Deed was enrolled : Anderſon, Ch. Juſt. and another Judge, held, that the Lands did 
not paſs by this ſecond Deed, becauſe *tis againſt a Rule in Law, for a Man to convey what he 
hath not; and here the Bargainee had nothing in the Land till the Deed was enrolled, and there- 
fore could paſs nothing ; but the other three Judges held, that the Land was well conveyed ; for 
when the firſt Deed was enrolled, it being between Privies, it ſhall have Relation to the Sealing 
and Delivery of the Deed. 2 Cro. 5 2. Bellingham verſus Alſop. - 

9. In Debt, &c. the Plaintiff declared, that V. R. was ſeiſed, and by Indenture bargained and 
ſold the Lands in Fee; which ſaid Indenture was afterwards within ſix Months, Cc. enrolled in 


due Form, according to the Form of the Statute; and upon a Demurrer to this Declaration, it 


was adjudged ill; becauſe the Plaintiff did not ſhew in what Court it was enrolled, that the Court 
may know, whether it was duly enrolled, and that the Party againſt whom *tis pleaded mighs 
know in what Place to ſearch for it. Mich. 9 Fac. 2 Cro. 291. Warley verſus Purley, 1 


** 8 — _ 


Inſtitution. 
10. Tenant in Fee-ſimple made a Leaſe for Years, and afterwards bargained and ſold the 
Lands to the Leſſee and his Heirs, but in this Deed there were not theſe Words Give and Grant ; 
adjudged, that nothing paſſes by this Deed, unleſs it was inrolled, for then, and not before, the 


Freehold paſles. Moor 34. 
11. In Eje&ment, the Plainti 
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iff gave in Evidence a Deed of Bargain and Sale enrolled in Chan- 
cery, and exemplified under the Great Seal, and at the Bottom of the Exemplification there was a 
Memorandum, that this Deed was enrolled, but did not ſay when, and thereupon the Plaintiff 
ave ſeveral Circumſtances in Evidence, to prove that it was enrolled within ſix Months; but the 
Counſel for the Defendant offered to demur upon this Evidence, for that the Time of the Enrol- 
ment is made Parcel of the Record by the Statute 27 H. 8. and therefore ought to be tried by 
the Record, and not by any other Matter given in Evidence to the Jury; for if the Time is 
omitted out of the Record, tho' in Truth the Inrolment was within fix Months, yet the Bargain 
and Sale is void: Sed per Curiam, tis not void, and that before the Year 16 Eliz. at which the 
Office of Enrolment was eſtabliſhed, they never inſerted the Time of the Enrolment in the Re- 
cord, but that it was uſual ſo to do ever ſince. 2 Roll. Rep. 119. Worſley verſus Filesker. 

12. A Deed may be enrolled without the Examination of the Party himſelf, for tis ſufficient if 
Oath is made of the Execution of the Deed ; if the Party dies before tis enrolled, yet it may be Godb. 
enrolled afterwards; if Two are Parties, and the Deed is acknowledged by one, yet the other is 270. 
bound; if a Man lives in New Jork, and would paſs Lands in England, tis uſual to join a nomi- 3 Leon. 
nal Perſon with him in the Deed, who acknowledges it here, and it binds. 1 Salk. 389. Tailor 84 
verſus Jones. 

13. The Rule in B. R. is, that all Deeds ſhall be acknowledged on the Plea-Side, and in open 
Court. 1 Salk. 389. Lady Anderſon's Caſe. | 


Inſtitution. 


(A) 


Nſtitution is the Act of the Biſhop, which he doth by theſe Words, (viz.) Inſtituo te Re- 
forem, &c. and then the Clerk hath Beneficium, and may celebrate Divine Service, ad- 
miniſter the Sacraments; and the Church is full againſt all Perſons but the King; but he 
is not complete Parſon till Induction. 

2. If a Clerk is inducted to one Benefice with Cure, &c. of the yearly Value of 87. and ac- 
cepts of another of the like Value, and is inſtituted to it, and afterwards hath a Diſpenſation, and 
is then inducted, this Diſpenſation, tho' before the Induction, yet coming after the Inſtitution, is 
too late, becauſe the Church was then full againſt all Perſons but the King. 4 Rep. 79. Digby's 
Caſe. 

3. As to the Spiritualty, (viz.) Cura Animarum, the Preſentee is compleat Parſon by the Inſti- 

tution made by the Biſhop. 4 Rep. 79. in Dighy's Caſe. | 

4. By Inſtitution he bath jus ad Rem, but not jus in Re, and therefore if he doth any Act to 
charge the Gleble or Tithes before Induction, ſuch Act is void. Dyer 221. Plowd. 528. Hare ver- 
ſus Bickley. S. P. | 

5. If the King hath a Title to preſent by Lapſe, and his Clerk is inſtituted, and dies before he 
is inducted, he may preſent again. Giles's Caſe cited in Holt's Caſe. 10 Rep. 132. Dyer 348. in 
Meſton's Cale. | 

6. By Inſtitution the Church is full as to the Spiritualties, (viz.) to celebrate Divine Service 
and to adminiſter the Sacraments; and tis a good Plea againſt a common Perſon, but not againſt 
the King. 33 H. 6.24. 4 Rep. 79, in Digby's Caſe. Poph. 133. Morgan and Glover verſus Ronne. 

7. The King was Patron of a Church, but one who had no Title preſented to it upon the 
Death of the Incumbent, and his Clerk was admitted and inſtituted; afterwards B. B. preſented 
to it, and his Clerk was likewiſe admitted and inſtituted, then -R. got a Preſentation from the 
King, and he was admitted and inſtituted ; adjudged, that by the Inſtitution of the Clerk who 
was firſt preſented by him who had no Title, the Church was full againſt all Perſons but the 
King, and by Conſequence the Preſentation of the Clerk of B. B. mult be void, becauſe of the 
Super-Inſtitution of the Clerk, tho his Patron had no Title. Poph. 133. Morgan and Glover ver- 
ſus Ronne. Hob. 301. S. C. | 

8. Sir Timothy Hutton preſented his Clerk to the Biſhop of Cheſter, who reſuſed him, where- 
upon he complained to the Archbiſhop of Jork, who ſent a Monition to the Biſhop to receive the 
Clerk, or to appear before him, &'c. who did neither; then the Archbiſhop inſtituted him here | I 
in London, and by his Warrant the Clerk was inducted; afterwards the King preſented, and his i 
Preſentee ſued in the Delegates, ſuppoſing the 1 by the Archbiſhop was void, * by | 
Wo; | 6 N 2 on- 
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Intention. 


— 


Conſequence the Induction, for that the Inſtitution was made in London to a Benefice in Cheſhire | 
but a Prohibition was granted, becauſe the Induction is a temporal Act and triable at Common 
Law, and not to be avoided but by a Suit in a Quare Impedit. Hob. 15. Sir Timothy Hutton's 
Caſe. Induction. (A) 2. & C. 


wy 


Intention. 


Where Conſtruction ſhall be made ac- | In Wills, as to the Limitation of the E- 
cording to the Intention of the Par- | ſtate. (B) ; 
ties, and where not. (A) 


(A) 


Where Confkruction ſhall be made accoꝛding to the Intention of the Par- 
ties, and where not, See J/ays. (A) 3. 


1. HE Cogniſor having an Houſe in London, acknowledged a Statute to the Chamber- 
lain, and afterwards he acknowledged another to B. G. before the Recorder and 
Mayor of the Staple; and the laſt Conuſee having taken out Execution, the Suc- 
ceſſor of the Chamberlain likewiſe ſued out Execution by Elegit, and having aſ- 
ſigned their ſeveral Intereſts to ſeveral Perſons, an Action was brought; and the Jury found, that 
the Cogniſor entered into the laſt Statute coram Recordatore Civitat London & R. B. majore Sta- 
pulz, but do not ſay ſecundum formam Statuti, nor per ſcriptum ſuum obligatorium, all which is 
required by the Stat. 33 H. 8. but the ſecond Reſolution in Fulwood's Caſe is, that the Jury ha- 
ving found a Recogniſance before the Mayor, &c. it ſhall be intended to be ſecundum formam 
Statuti, for otherwiſe they cannot take any Record. 4 Rep. 65. Fulwood's Caſe. 

2. A Man being ſeiſed in Fee, made a Leaſe for Life, rendring Rent, &c. and afterwards in 
Conſideration of 50 J. he demiſed and granted the Reverſion to another for ninety-nine Years, 
rendring Rent; adjudged, this was a Bargain and Sale, becauſe their Intent was to pals it as 
ſuch, tho” there were not apt Words to make it ſo. 1 Rep. 94. Fox's Caſe. 

3. Debt on a Recogniſance taken in London, ſetting forth, that the Lord Mayor had uſed to 
take Recogniſances by Cuſtom, of all Perſons except Infants, &c. and upon any Day except Sun- 
days, &c. and that the Recogniſance was taken before the Mayor, &c. it was objected, that the 
Plaintiff did not aver, that the Defendant was not an Infant, or that the Day on which it was 
taken was none of the Days excepted ; but adjudged, it ſhall be ſo intended, if the contrary. is not 
ſhewn by the Defendant. Cro. Eliz. 118. Chamberlaine verſus Thorp. 

4. In Replevin, the Defendant avowed for an Amerciament in a Court- Leet, and made Title 
under B. O. who was ſeiſed of the Hundred in Fee, in which there was a Leet, and that he died 
ſeiſed, and it deſcended to *. O. his Couſin and Heir, &c. and upon Demurrer it was objected 
to the Avowry, for that the Defendant had not ſhewn, that B. O. died without Iſſue; for if he 
had, it could not deſcend to JF. O. as Couſin and Heir; but adjudged, that it ſhall be intended he 
died without Iſſue. Cro. Eliz. 245. Porter verſus Grey. | 

5. The Plaintiff declared, that whereas the Defendant was indebted to him in 10 J. he promiſed 
to pay the Money, if he would forbear him but one Week, and averred, that he did forbear him one 
Week, but did not ſay one Meek following; but adjudged upon a Writ of Error brought, that it 
ſhall be ſo intended. Cro. Eliz. 272. Tracy verſus Brown. 

6. Aſſumpfit, &c. in Conſideration the Plaintiff would marry the Daughter of the Defendant, 
ſuper ſe Aſſumpſit, and did not ſay, the Defendant ſuper ſe Aſſumpfit ; and this was objected againſt 
the Declaration in Arreſt of Judgment, but adjudged, it muſt neceſſarily be intended, that the 
Defendant promiſed, becauſe the Plaintiff queritur verſus B. G. where he was named. Cro. Eliz. 
913. Law verſus Sanders. ELD 

7. Debt againſt an Executor upon a Bond of his Teſtator, the Defendant pleaded Non eſt fa- 
Hum ſuum ; it was objected againſt this Plea, that the Relative ſuum muſt relate to the Defen- 
dant, and tis not mentioned in the Declaration, that it was his Bond, ſo the Plea mult be ill; but 
adjudged, that ſuum ſhall refer to what may be reaſonably intended to make the Plea good, and 
that is to the Teſtator. Latch 125. Booker's Caſe. 

8. If a Feoffment be made of an Houſe, and *tis delivered there, without any other Circum- 


ſtances, the ſame doth not amount to a Livery of Seiſin; but if he doth any Act by which the In- 
8 . a n „ "vane 
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Intention. . 


tent of the Feoffor appeareth, that the Feoffee ſhall have Livery, that ſhall amount to a Livery and 
Seiſin. Leon. 207, Mills verſus SHomball. | . 

9. Aſſumpfit, Cc. in Conſideration the Plaintiff had fold and delivered one Hundred Couple of 
Newfoundland Filh to the Defendant, and for his proper Uſe, and had ſhipped them, and agreed 
to export them from Briſtol to St. Lucar in Spain, and to import from thence the Value of the Fiſh 
to London or Briſtol, according to the Cuſtom of Merchants, the Defendant promiſed to pay him one 
Hundred and twenty Pounds upon the Arrival of the Ship, &c. and alledged, that he had export- 
ed the Fiſh to St. Lucar, and had imported Goods from thence to the Value of the Fiſh to Lon- 
don, according to the Cuſtom of Merchants, &c. after a Verdict for the Plaintiff, it was moved 
in Arreſt of Judgment, that here was no Conſideration, becauſe he alledged the Fiſh were deli- 
vered to the Uſe of the Defendant, but doth not ſay to whom; then he alledged, that he agreed 
to export them from Briſtol, but doth not ſay with whom the Agreement was made, and probably 
it may be with a Stranger, which doth not bind the Defendant; then he alledged, that he im- 
ported Goods to the Value of the Fiſh to London, but did not ſhew to whom the Property of 
thoſe Goods did belong; but all theſe Exceptions were diſallowed ; for as to the firſt it ſhall be 
intended, that the Fiſh were ſold and delivered to the Defendant himſelf, and that the Plaintiff 
imported the Goods of the Defendant ; for he alledged, that it was ſecundum uſum mercatorum, 
which implies both ; and laſtly, it ſhall be intended, that the Agreement was made with the De- 
fendant ; and if it had been made with a Stranger, to the Uſe of the Defendant, it had been the 
ſame Thing. Cro. Eliz. 229. Hopkins verſus Stapes. 

10. Leaſe for Years, to commence the Day after Lady-day, habendum from the Feaſt of the 
Annunciation, by Virtue whereof he entered and enjoyed, &c. from the Annunciation; after a 
Verdi& for the Plaintiff, it was moved in Arreſt of Judgment, that the Declaration was not good, 
becauſe the Defendant could not enter by Virtue of the Leaſe therein ſet forth, for that was to 
commence the Day after Lady-day, by which the Day it ſelf was excluded, and the Entry and 
Poſſeſſion was laid from Lady-day, ſo that muſt be before the Commencement of the Leaſe, and 
then the Defendant is a Diſſeiſor; but adjudged, that he ſhall be intended to have the Poſſeſſion 
by Agreement before the Leaſe. Cro. Eliz. go5. Waller verſus Campion. 

11. Deviſe to the Maſter and Wardens of the Myſtery of Cordwainers, &c. and they were in- 
corporated by the Name of Maſter, Wardens and Commonalty ; adjudged, that the Deviſe was 
good, for it ſhall be intended, that the Teſtator had no Counſel to adviſe him ; and they being 
uſually known by that Name, it ſhall be farther intended, that he meant that Corporation and 
no other. Cro. Eliz. 106. Foſter verſus Walter. Antea Miſnoſmer. (E) 6. S. C. | 

12. Debt upon Bond againſt Husband and Wife, as Executrix of the Laſt Will of V R. &c. of 
London, Taylor ; the Defendants pleaded in Bar a Recovery againſt them in B. R. as Executrix of 
the Laſt Will of J. R. &c. of London, Barber-Chirurgeon, and did not aver, that the ſaid JJ/. R. 


Taylor, and . R. Barber-Chirurgeon, were one and the ſame Perſon; and upon Demurrer to this 


Plea it was inſiſted for the Defendant, that if a Plea in Bar is good to a Common Intent, that is 
ſufficient ; and here it ſhall be intended, that they were the ſame Perſon ; but adjudged, that the 
Plea was ill, for they ſhall not be intended the ſame Perſon, but rather the contrary ; for common 
Intent is where one Thing or Perſon may be more ſtrongly intended than another, and can never 
be intended, that a Barber and a Taylor can be the ſame Perſon, becauſe their Trades are diffe- 
rent. Mich. 39 Eliz. Goldsb. 111. 

13. Debt upon a Retainer in ſuch a Place, to embroider a Gown ; it was obje&ed againſt the 
Declaration, that the Plaintiff did not ſhew where he embroidered it; but adjudged, that it ſhall 
be intended where the Retainer was. Cro. Elix. 880. 

14. A Grant of a Rectory una cum the Glebe Lands and Tithes of V. 'tis true, the Tithe 
alone will not paſs without a Deed, but it paſſeth by the Livery of the Rectory, and in ſuch Man- 
ner, that tho* the Deed mentions the Tithes to paſs, yet if Livery is not given by which the 
Lands paſs, the Tithes will not paſs by the Deed, becauſe it was not the Intention of the 
- Grantor, that the Lands and Tithes ſhould paſs ſeverally, but the one una cum the other (i. e.) 

both together. 2 Brounl. 201. Knowles verſus Maſon. 

15. Covenant to repair a Mill cum omnibus appertinentiis, the Breach aſſigned was, in not re- 
pairing the Mill-Pool, but did not ſet forth where that Pool was; and this being objected in Ar- 
reſt of Judgment, the Objection was diſallowed, for he had ſet forth where the Mill was, and it 
ſhall be intended, that the Pool was there. 2 Roll. Rep. 144. Preſley verſus Humfries. | 

16. Debt on a Bond, conditioned, that his Wife ſhould make a Mill, Cc. the Defendant 
pleaded, that his Wife did not make a Will; the Jury found, that ſhe made a Will, and that ſhe 
was a Feme Covert at the Time of making it; adjudged, that tho' *tis not properly a Will, ſhe be- 
ing a Feme Covert, yet *tis a Will within the Intent of the Condition, and good. Cro. Car. 159. 
Mariott verſus Kinſman. Antea Baron and Feme. (D) 4. S. C. | 

17. Debt on an Award Bond of R. and B. ſo as they made it before ſuch a Day, &c. and if 
they did not agree, then to ſtand to the Umpirage of N. upon nullum arbitrium pleaded, &c. the 
Plaintiff replied an Award made by the Umpire; and the Plaintiff having a Verdict, ic was mo- 
ved, that the Award-Bond was incertain, for it was, that if the Arbitrators did not agree, and did 


not ſet forth what they ſhould agree on, but it ſhall be intended, that if they do not agree to make 
their Award, &c. Cro. Car, 163. Taverner verſus Sking/e. 
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18. A FeoGnon was made with Warranty, and in the Deed the Feoffor mentions B. G. to be 
his Son and Heir apparent; afterwards he makes a Feoffment to another, and an Ejectment be- 
brought by the laſt Feoftee againſt B. G. as Heir of the Feoffor, upon whom the Warranty 


in 
delrended, the Jury found the ſaid B. G. to be unicus filius of the Feoffor by E. his Wife, but did 


not find that he was his Heir, and the Court would not_intend it, for he may have other Sons by 
another Wife. Cro. Car. 391. Gimlett verſus Sands. 

19. A Fine was levied to the Conuſor and his Wife for Life, then to the Uſe of the Heirs 
Males of his Body, and afterwards to the Uſe of the Plaintiff, who brought an Action of Waſte 
againſt the Wife after the Death of the Cogniſor, ad ex hæreditatem of him the ſaid Plaintiff; and 
upon no Waſte pleaded he had a Verdict and Judgment, upon which Error was brought; and the 
Error aſſigned was, that he had not well entitled himſelf to the Reverſion, becauſe he did not ſet 
forth, that the Cogniſor was dead without Iſſue Male of his Body ; but he having alledged, that 
the Wife entered and was ſeiſed for Life, Remainder to him, and that ſhe committed Waite in ex- 


bareditatem of the Plaintiff, and the Jury having found it ſo, it ſhall be intended, that the Cogni- 


ſor died without Iſſue Male, for it could not be to his Diſ-inheriſon, if he had ſue living. Cro. 
Car. 277, 291. Stonehouſe MiP verſus Corbet MiP. 

20. Writ of Error to reverſe a Fine levied by Tenant in Tail; it was objected, that 'tis not al- 
ledged that the Cogniſor was Tenant in Tail at the Time when the Fine was levied ; but adjudged, 
that where Sein of an Inheritance is once alledged, it ſhall be intended to continue till the contra- 


ry is ſhewed. Jones 181, 182, 
21. Debt upon Bond dated in the Year 1648, before King Charles was beheaded; the Condi- 


tion was, to pay ſo much Money for fix Horſes when the King ſhall be reſtored to his Crown in 


Peace; the Defendant pleaded, that King Charles the Firlt was never reſtored to his Crown in 
Peace ; and upon Demurrer to this Plea, two Judges were of Opinion that it was good, for Con- 
ditions of Bonds ſhall be taken according to the Intention of the Parties, and here they plainly in- 
tended King Charles the Firſt; one Judge doubted, and the other held the Pleas ill, fo the Plaintiff 
had * gment. Sid. 314. Grinſtall verſus Archer. | 

22. Covenant, Cc. the Caſe was, that T. A. being ſeiſed in Fee of a Piece of Ground in Meſt- 
minſter, let it upon a Building Leaſe, and paying 100 J. per Ann. Rent, and afterwards granted the 
Reverſion to Sir Philip Meadows and his Heirs; that Sir Philip, by Leaſe and Releaſe, conveyed the 
Reverſion to the Plaintiff and his Heirs; and upon Demurrer to this Declaration, it was obje&ed, 
that the Plaintiff did not alledge, that Sir Philip Meadows was ſeiſed of the Reverſion at the Time 
of the Releaſe executed; but adjudged, that the Reverſion ſhall be intended to continue in him, it 
being an Eſtate in Fee. 1 Lutw. Rep. 351. Lamplugh verſus Shiers. 

23. In Treſpaſs, &c. for Taking three Buſhels of Barley on the 16th Day of November, &c. 
The Defendant juſtified for Toll in Walling ford Market, of all Foreigners, &c. then ſets forth, 
that John Ferrars, a Foreigner, brought tive Quarters of Barley to Walling ford, to be ſold there; 
and that he ſold it to the Plaintiff Kirby (but did not ſay there) &c. and upon Demurrer it was 
objected, that there was no Place alledged where the Barley was fold; but adjudged, that the De- 
fendant having alledged that the Barley was brought to V. to be fold there, and having juſtified 
the Taking the Toll on the 16th Day of November, it ſhall be intended that it was ſold on that 
Day, and at that Place. 2 Lutw. Rep. 1498. Kerby verſus Whichelow. | 


(B) 


Jn Wills, as to the Limitation of the Eſtate, Sce Zxpoſition of Milli. (A) 
per totum. 


— * Husband being ſeiſed in Fee, deviſed his Lands to his Wife ſor Liſe, Remainder to 


J. P. and the Heirs Males of his Body, and if he die without Heirs of his Body, (omit- 
ting the Word Males) Remainder over to another in Fee; adjudged, that this Condition did not 
alter the Eſtate-tail limited in the precedent Clauſe, becauſe the Intention of the Teltator did plain- 
ly appear, that T. P. ſhould have an Eſtate-tail Male. Mich. 2 Eliz. Dyer 171. 

2. A Woman had one Son by one Husband, and after his Death ſhe married again and had 


another Son, and then her Husband deviſed his Lands to the Wife for Life, Remainder to her next 


of Kin; adjudged, that the youngeſt Son ſhall have the Lands, for it being incertain by theſe 
Words which Son ſhall have, they being equally of Kin to their Mother, it ſhall be conſtrued that 
the Intention of the Teſtator was, that his own Son ſhould have the Lands, and not that Son 
which his Wife had by her firſt Husband. See Dyer 333. | 

3. In all Conveyances, except Laſt H/ills, the Law requires apt Words to yon away Eſtates, 
but in Wills the Intention of the Teſtator is ſufficient ; but that Intention muſt conſiſt with the 
Law, and be collected out of his Words, as a Deviſe of a Term of Tears to W. R. and his Heirs ; 
adjudged, that. he ſhall have the whole Term, for tho' he cannot take by the Word Heirs, ac- 
cording to the legal Conſtruction thereof, yet it plainly appears that the Teſtator intended he 
ſhould have what Eſtate be himſelf had in the Term, therefore the Whole ſhall paſs. 2 Aud. 17. 

4. The Teſtator being ſeiſed in Fee of ſeveral Manors and Lands, made a Feoftment thereof to 


the Uſe of himſelf for Lite, Remainder to his right Heirs ; and after the Statute of Wills, 32 H 8. 


2 he 


/ 


Inventory. 

he deviſed All his ſaid Manors and Lauds to his Wife for Life ; but that if he could not deviſe 
all his Lands, by Reaſon of the Statute, then he deviſed ſo much thereof to his Wife as he 
could by Law deviſe ; and that his Feoffees ſhould ſtand ſeiſed of the ſaid Manors and Lands af- 
ter the Death of his Wife, to the Uſe of M. M. and others, for Tears, for the Payment of his 
Debts, and to raiſe Portions for his Daughters; and if the Law would not allow, that M. M. 
and others, ſhould have Intereſt, then he deviſed, that his Son ſhould have all his ſaid Manors 
and Lands, and ſhould pay his Debts, and raiſe ſo much Money for his Daughters Portions ; the 
Queſtion was, whether this Deviſe to the Son in the later Part of the Will had not diſtroyed the 
Deviſe to M. M. adjudged, that the Will was good for two Parts in three, both to the Wife 
and M. M. and that by the Intent of the Will, the Son was to pay as much Money as M. M. was 
ro have paid ; for it was not made in Favour of the Son, but it muſt be conſtrued according to 
the Intention of the Teſtator. Mich. 15 Elix. 3 Leon. 28. Sir Peter Philpott's Caſe. 

5. Tis uſual to tranſpoſe Words to make the Sentence agree with the Intention of the Te- 
ſtator z as where he intended to deviſe his Lands to the Heirs of V. R. and inſtead thereof the 
Clerk writes to V. R. and his Heirs, this may be helped by an Averment, becauſe the Intent of 

the Teſtator appeared to be ſo by the very Words of the Will, tho' fomething more was wrote 

than he intended; but if the Deviſe is to the Heirs of V. R. and the Teſtator intended to give 
it to W. R. and hig Heirs, there an Averment will not carry an Eftate to V R. becauſe it cannot 
be collected our MP Words, that the Teſtator intended any Thing for him; ſo that an Aver- 
ment may be allowed to take away a Surpluſage, but never to add to a defective Will; there- 
fore, where the Intention of the Teſtator cannot be collected out of the very Words of his Will, 
*ris void; as if he deviſed his Lands to the Heirs Males of any of his Sons, or to his next of Kin; 
Per Anderſon in Godb. 131. and per Rolle in Style 240, 

6. Debt upon Articles of Agreement, reciting ſeveral Articles, &c. and for the due Perform- 
ance of all the Agreements, Ve bind our ſelves (but did not ſay to whom) in 200 J. to be for- 
| feited upon due Proof of any Part of theſe Articles of either Side; the Action was brought for 

the 200 J. and the Breach aſſigned; and upon a Demurrer to the Declaration, it was objected, 
that an Action of Debt would not lie upon theſe inſenſible Articles; but adjudged, that it ſhall be in- 
tended the Parties were capable to oblige themſelves, had done it accordingly, and under a Pe- 
nalty to perform their mutual Agreements; fo that tho' the Articles are ſenſieſs, yet they ſhall be 


conſtrued according to the Intent of the Parties to ſupport the Deed. 1 Lutw. 436. Watts 
verſus Pitt. Poſtea Proof. (A) 12. S. C. 3 Lev. 21. S. P. 
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Inttreſt. See Authozity. 
Intereſt. See Principal. 
Interrogatozies, See Ejeament. 
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Jnventozy. 


(A) 


N Inventory is a true Deſcription of the Goods and Chattels in Writing, together 
with the true Value thereof to be appraiſed by two indifterent Perſons ; and this 
is required by the Statute 21 H. 8. cap. 5. by which: 'tis enacted, That the Execu- 
tor or Adminiſtrator ſhall call, to his Aſſiſtance, either two Creditors, or two of the 

next of Kin, or two Neighbours or Friends of the Deceaſed, and in their Preſence to caule a true 

Inventory to be made of the Goods and Chattels, Wares and Merchandiſe, as well moveable as 

not moveable, and ſhall deliver the ſame on Oath unto the Ordinary, indented, of which one Part 

ſhall remain with him, and the other Part with the Executor or Adminiſtrator. | 
2. The Intention of this Statute was for the Benefit of the Creditors and Legatees, that the 

Executor might not conceal any Part of the Perſonal Eſtate from them ; and as to the Valuation 'tis 

not concluſive, but the true Value as found by a jury; 'tis true, if they are undervalued the Cre- 


ditors may take them as appraiſed-; and if overvalued, it ſhall not be prejudicial to the Exe- 
cutor. 


* 


3. Now tho' 'tis generally true, that all the perſonal Eſtate of the deceaſed, of what Na- 1 Roll. 
ture or Quality ſoever it be, ought to be put into the Inventory, and appraiſed ; yet the Goods Rep. 123. 


to which the Husband is entitled, as Adminiſtratos to his Wife, are not, nor Goods given away 
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Joinder in Action. 
in the Life-time of the Deceaſed, and actually in the Poſſeſſion of the Perſon to whom they 
wele given; as for Inſtance, an Adminiftratrix exhibited an Inventory to the Ordinary, in which 
ſhe put ſome Goods which the Inteſtate had given to a Younger Child, and which were then in 
his Poſſeſſion ; and he being ſued in the Spiritual Court for thoſe Deeds, he pleaded this Deed 
of Gift, and the Plea being rejected by that Court, he moved for a Prohibiton, and had it. 3 
Bulſt. 355. James verſus James. Poſtea Prohibition. (C) 2. S. C. | 7h ; 

The Civil Law requires, that the Inventory be exhibited within three Months after the 
Death of the Perſon ; but if *tis done afterwards, 'tis good, for the Ordinary may diſpenſe with 
the Time; and even, whether it ſhall be exhibited or not; as for Inſtance, Thomas Boon a 
Merchant in Exceſter, being poſſeſſed of a Perſonal Eſtate, the Value of 100,000 /. and up- 
wards, which lay in ſeveral Places, and was put out upon ſeveral Securities, deviſed conſider- 
able Portions to his Daughters, and to Chriſtopher his ſecond Son, 2500 J. and no more, to be 
paid at three ſeveral Payments, and made John his eldeſt Son, Executor, and died; afterwards 
the ſaid Executor proved the Will per Teſtes, and made Oath to bring in the Inventory as uſual ; 
but he not doing it at the Time appointed by the Judge of the Prerogative Court, his Brother 
Chriſtopher cited him to bring in an Inventory; but the Judge did not think it neceſſary ; becauſe 
there were two Payments already made to Chriſtopher; and his Brother John, the Executor, of- 
fered to pay the Third and Laſt ; whereupon he appealed to the Delegates, where the Sentence 
of the Judge was confirmed; then he brought a Commiſſion of Review, and Whiſted, that there 
might be another Will, and that he himſelf might be Executor in that Will, thEfefore an Inven- 
tory was neceſlary, for otherwiſe it might be prejudicial to him; beſides, there might be Spe- 
cialties taken in the Name of his Brother John, and no Truſt declared; and that John might 
die Inteſtate, and then Adminiſtration de bonis non, Cc. would of Right belong to Chriſtopher ; 
and laſtly, that John is not only obliged by the Statute to exhibir an Inventory, but is ſworn to 
do it; but adjudged, that not one of theſe Objections ſhall be preſumed; and as for the Statute, 
it was made for the Benefit of Creditors as well as Legatees ; and in this Cale they were all paid 
by the Executor ; ſo was Chriſtopher too, or his Legacy tendered to be paid ; and here were no 
Creditors complaining ; therefore the Will being performed, and the Eſtate of the Teſtator con- 
ſiſting chiefly in Debts due to him upon Specialties, it might be prejudicial to thoſe who owed 
the Money, to have their Debts diſcovered ; eſpecially where it was no Manner of Advantage ſo to 


do. Raym. 470. Boon's Caſe. . 


Joinder in Action. 


Who ſhall join and be joined in Acti- | Of Actions againſt two or more, jointly, 
ons. (A) and where one of them is acquit- | 


Who ſhall not join and be joined in Ac- ted or releaſed. (C) 
tions. (B) Of joint and ſeveral Actions. (D) 


JI I f 


(A) 
. Who wall join and be joined, and in what Actions, Sec poſtea (B) 
Mp nt 4 te placito 8s. | 


WO were robbed of one joint Sum between them both, they may join in a Suit 
againſt the Hundred upon the Statute of Minton; but tis otherwiſe, if the 
were robbed of ſeveral Sums. Paſch. 22 Eliz. Dyer 370. | 


| 2. Two are Partners in Merchandiſe, one of them appoints a Factor » they may 
both have ſeveral Writs of Account againſt him, or they may join. Mich. 29. Eliz. Godb. 90. 


Moor 188. Dawheny verſus Goor & a. S. P, | | 
3. Debt upon Bond, the Defendant pleaded a Releaſe, ' which was in theſe Words, (viz.) 


the Obligee conſeſſeth himſelf ta be diſcharged of all Bonds, @c. and that he will deliver up 
all, except one, which is not yet forfeited, in which the Defendant, and two others, ſtand bound 
to the Plaintiff ; and thereupon the Plaintiff in his Replication averred, that this was the Bond 
upon which the Action was brought ; and upon Demurrer it was adjudged againſt him, becauſe 
the Action was brought againſt the Defendant alone, when by the Plaintiff's own Confeſſion, 
it appeared, that the Bond was made by him and two others, who ought to be joined in the Ac- 
tion, 9 Rep. 5 2. Hickmott s Cale. © A a 5 Tre * 
4. The 
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4. The Leſſor being ſeiſed in Fee of one Houſe, and being poſſeſſed of a Term for Years in 
another, made a Leaſe of both for ten Years, and the Leſſee covenanted to repait, Cc. aſter- 
wards he granted the Reverſion in Fee to the Plaintiff, by one Deed, and the Reverſion for Years 
by another Deed, and for not repairing, he brought an Action of Covenant againſt the 

Leſſee ; and upon Demurrer to the Declaration, the Plaintiff had Judgment ; and upon Error 
brought, it was aſſigned for Error, that he having two Reverſions, the one in. Fee, and the o- 
ther for Years, and that by ſeveral Deeds, he ought to have brought ſeveral Actions; but ad- 
judged, that the Action was well brought. 2 Cro. 329. Pyott verſus Lady Si. John. 

5. Iwo Leſſees for Years, rendring Rent; one of them aſſigns his Intereſt to one of the De- 
fendants, and the other made his Will, and appointed an Executor, and died; the Rent was 
behind aſter the Aſſignment made by one, and aſter the Death of the other Leſſee, and an Action 
was brought againſt the Deſendants in the Debet & Detinet; it was objected, that a joint Action 
would not lie againſt both, becauſe the Contract was determined, and the Intereſt was divi- 
ded; one by Aſſignment, and the other as Executor; but adjudged, that the Severance of the 

Land ſhall not a any Severance of the Action. 3 Bulſt. 211, Ipſwich Bailiffs verſus Martin 
and Parker. 

6. In Treſpaſs, the Plaintiff declared, that the Defendant ſimul cum B. G. clauſum fregit, &c. 
Upon Not guilty pleaded, it was found for the Plaintift ; but the Judgment was reverſed upon 
a Writ of Error, becauſe it appears upon the Plaintiff's own Shewing, that the Action ought to 
be brought againſt two; but if Treſpaſs had been brought againſt one, who pleaded, that it was 
done by him, and by one V. R. whom the Plaintiff had releaſed, and the Plaintiff traverſeth the 
' Releaſe ; in ſuch Caſe, becauſe the Matter doth not appear upon the Plaintiff's Shewing, but 
comes in on the Part of the Defendant, the Declaration is good. 1 Leon. 41. Henly verſus 
Broad. | 

7. The Inteſtate, by a Bill under his Hand, did acknowledge, that he received 401. to be be- 
tween 4. and B. and afterwards A. died, and his Executor brought an Action of Debt againſt 
the Adminiſtrator, and had judgment; it was objected, that the 40 J. being to be divided be- 
tween two, they were Tenants in Common, and ſo the Plaintiff ought to have joined both in 
the Action; but adjudged, that theſe were ſeveral Debts, (viz.) 20 J. to one, and 20 J. to the 
other; and ſo the Action was well brought. Telv. 23. Whorewood verſus Shaw. 

8. Scire facias on a Recogniſance againſt three, who were bound in it jointly and ſeverally ; 
and upon Iſſue joined, it was found for the Plaintiff, and Execution awarded; but becauſe Erro- 


nice emanavit, it was ſuperſeded ; and then the Conuſee brought an Action of Debt upon the 


Judgment againſt one of them; adjudged it would not lie, becauſe the Judgment was Joint againſt 
all three. Paſch. 26 Eliz. 2 Leon. 220. 

9. Two Men are Partners, one of them ſold Goods, which were in Partnerſhip, and he alone 
brought the Action; adjudged, that it did not lie ; for the Sale by one is the Sale of both, and 
the Action mult be brought in both their Names. Godb. 244. Lambert's Caſe. 

10. Leſſee for ninety-nine Years, leaſed Part of the Lands for the whole Term, they are both 
ſued in the Spiritual Court for Tithes ; adjudged, that they may both join in a Prohibition, and 
that the Death of one of them ſhall not abate the Prohibition. Owen 13. Bertue's Caſe. 

11. In Treſpaſs, the Writ was againſt two, and one of them appeared, but the other was 
outlawed, and yet the Plaintiff declared only againſt him who appeared; and upon Not guilty 
pleaded, it was found againſt him; it was objected againſt the Declaration in Arreſt of Judg- 
ment, that it was ill, becauſe the Plaintiff ought to have declared againſt both, or againſt him 
who appeared ſimul cum the other, but adjudged good; and that if it was not fo, yet it was 
helped by the Statute of Jeofails. Mich 31 Eliz. Goldſ. 109. 

12, Covenant with V. R and two more by Name, to enter into a Bond to pay 10 J. to V. R. 
who died before any Bond was given, and his Adminiſtrator brought an Action of Covenant a- 
gainſt the Covenantor ; but adjudged, that it was not well brought by him alone, becauſe the 
Covenant was made jointly to three, and therefore the Action ſhall ſurvive to the other two who 
were living; and tho' the Covenant was, to enter into a Bond, and doth not ſay, to whom; 
yet the Bond ſhall be given jointly to the three Covenantees ; therefore, tho' the Money is to 
be paid to one of them, yet all muſt join in an Action of Debt on this Bond. 2 Brownl. 207. 
Tates verſus Rolls. | 

13. Tenants in Common of a Reverſion, after a Leaſe for Years, &c. the Leſſee committed 
Waſte; the Leaſe expired, and the Tenant in Common joined in an Action of Waſte, and ad- 
judged good, becauſe now they are not to recover in the Realty, (viz.) locum Vaſtatum, but 
only Damages for the Waſte done; but if the Leaſe had not been determined, they could not 
join in this Action: Coparceners may join in this Action, becauſe they are but as one Heir; but 
Tenants in Common have ſeveral Titles. Moor 40. See (B) pl. 4. 

14. The Teſtator deviſed 40 J. to A. and B. two Infants, equally, and died, his Executor 
paid the Money to . R. who gave a Receipt for it, to the Uſe of A. and B. the Infants, and 
afterwards he died; then one of the [nfants died, and his Adminiſtrator brought an Action of 
Debt againſt the Executor of . R. who had received the Money; and adjudged good, tho? 
the Infants were Tenants in Common of this 40 J. yet each of them may ſue for 20 J. becauſe 
it being of a Perſonal Thing, they need not join in the Action, as they ought to do in an Ac- 
tion for the Profits, iſſuing out of a Realty, of which they are Tenants in Common, as in 
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Treſpaſs, Cc. Moor 667. Shaw verſus Norwood. Cro. Elix. 729. S. C. Telv. 23. S. C. affirmed 
in Error. | ROD on | 
15; In a Writ of Falſe Judgment, to reverſe a Judgment given in the Hundred-Court, the 
Defendatit pleaded, that the Judgment was bad there againſt the now Plaintiff and others, and 
therefore all ought to have joined in this Writ, as in Attaint or Error, all who are Privy to the 
Record, muſt join; but adjudged, that one alone, if he is a Tenant, and had Damage by the 
Judgment, he might have Reſtitution. Moor 854. Philpott verſus Ballard. t | 
16. Covenant to ſtand ſeiſed to the Uſe of himſelf and his Wife, for their Lives, for her 
— Remainder to his Son and Heir, excepting the Timber- Trees, ſaving that his Wife ſhall 
have the Loppings ; the Covenantor died; the Widow married the Plaintiff; the Son cut down 
five Oaks, and the Husband and Wife brought the Action; it was. objected, that he ought not 
to have joined his Wife in the Action, becauſe he alone might have releaſed the Damages; tis 
his Poſleſſion, and the Wrong was done to the Poſſeſſion; but adjudged, that he being entitled 
to the Land in the Right of his Wife, the Action is well brought by both, and ſhe ſhall have the 
Damages, if ſhe ſurvive. Cro. Car. 316. Trigmiell verſus Reeves. | 
17.. Judgment againſt three ; one of them was taken in Execution, the reſt being at large; they 
all three brought an Audita querela ; and adjudged, that they might all join; for they being Par- 
ties to the Jedamoin, and liable to Execution, tho' it was never executed againſt the other two; 
yet for their Indemnity, they may well join with the other. Cro. Car. 320. Corbett verſus Bates. 
18. Judgment on a Demurrer, and a Writ of Error brought; and the Error aſſigned was, that 
the Record is, ad reſpondendum Domino Regi & præſidenti Collegii, &c. qui tam, &c. where- 
as the Action ought to be brought by the Preſident alone, without joining the King; but ad- 
judged well enough. Cro. Car. 186. Butler verſus College of of Phyſicians. 4 Mar. Dyer 159. 
S. P. : | | 
\ 19. In Debt for Arrears of Rent; the Caſe was, the Plaintiff made a Leaſe for Years to the 
Defendant, and 7. S. rendring Rent; T. S. aſſigned his Moiety to Symonds, and the Plaintiff brought 
his Action againſt him and the Leſſee jointly, for the Rent, and had a Verdict; it was moved in 
Arreſt of Judgment, that tis in the Election of the Leſſor, to ſue the Leſſee alone for the whole 
Rent, or to have ſeveral Actions againſt the Leſſee and Aſſignee, but they cannot be joined both 
in one Action; becauſe the one is charged upon the Contract, which continues, notwithſtanding 
. the Aſſignment; and the other is charged by Reaſon of the Occupation of the Lands, and not up- 
on the Contract; for there is none between him and the Leſſor; fo that theſe are Actions of ſe- 
veral Natures ; but adjudged, that the Action lies jointly againſt the Aſſignee and Leſſee, becauſe 
otherwiſe it would be in the Power of every Leſſee to put the Leſſor to two Actions to recover 
his Rent; *tis true, he may bring one Action againſt both the Leſſees, becauſe the Reverſion re- 
mains entire notwithſtanding the Aſſignment of a Moiety by one. Palm. 283. Waldron verſus 
| Vicars & al. 
3 Mod. 20. Caſe againſt the Defendants, Proprietors of a Ship, wherein Goods are commonly carried 
321. for Hire, in which the Plaintiff declared, that he loaded Goods on board the ſaid Ship, to be car- 
2 Salk. ried for Hire from London to Topſham, Cc. and that the Defendants received them, and under- 
_ took to carry them to Topſham, but did fo careleſly place and carry them, that tho' the Ship ar- 
rived at Topſham, the Goods were ſpoiled : Upon Not guilty pleaded, the Jury found, that the 
Ship had a Maſter placed in her by the Proprietors, and that ten other Perſons, belides the Defen- 
dants, were Proprietors ; that the Maſter had 60 l. Mages for every Voyage from London to 
Top/ham ; that the Goods were delivered to the Maſter, none of the Proprietors being 
preſent, and that the Contract was made with them, Cc. that the Ship ſhould arrive ſave at 
Topſham, but that the Goods were ſpoiled by Negligence ; the Queſtion was, whether the Pro- 
prietors were chargeable, there being no Contract made with them, or whether the Maſter ought 
to be charged in Reſpe& of his Wages ; as in the Caſe of Morſe verſus Sluce; and adjudged, that 
as the one is chargeable in Reſpect of Wages, ſo are the other, in Reſpect of the Freight; and 
this at the Election of the Plaintiff; but that the Action muſt be Ws 4 againſt all the Propri- 
etors ; for they are all chargeable, in Reſpect of their Joint Profit, which they receive by the 
Freight, and this in the Point of Contract, upon their Joint Undertaking to carry the Goods 
for Hire; and they are not chargeable as Treſpaſſers, for then they might be charged alone. 3 
Lev. 258. Boſon verſus Sandford. 
21. The Caſe upon the Pleadings was, that there were ſeveral Joint Merchants; one of them 
died, and then his Executor, and the ſurviving Merchants, bring an Action of Treſpaſs againſt 
the Defendant, for taking their Goods in the Life-Time of the Teſtator. 2 Lutw. 1493. Smyth 
verſus Milward. 1912b ad 26h Ea We: 
22. Judgment in Debt on a Bond againſt Father and Son; and afterwards the Father alone 
brought a Writ of Error, and aſſigned: for Error, that the Son was under Age: Sed per Curiam, 
„Roll. the Son ought to be joined in the Writ of Error; which not being done, it was ordered, that 
Abr. 920, the Writ ſhould be * abated 3 Mod. 134. Hacket verſus Herne. | 


placit. 32. contra. g 


3 Lev. EI The Plaintiff having the fifth Part of a Ship, brought an Action on the Caſe an the 
351. Defendant, for hindring the Ship to Sail by a Proceſs out of the Admiralty, per quod he loſt his 
Voyage ad damnum, &c: there being a Verdict and Judgment for the Plaintiff, and a mY of 
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Error brought, it was objected, that this Action ought not to be brought by one Proprietor alone, 
who had only a fifth Part of the Ship, but that all Five were Joint-Owners, and therefore ſhould 
have joined in this Action; but adjudged, if this had been pleaded in Abatement, as it might, the 
Declaration had been ill, but now it doth not appear but that the other Four may be dead, and if 
ſo, then the Action is well brought by the Survivor; and-whether theſe were Jointenants or Je- 
nants in Common, the Action ſurvives; now, if Jointenancy had been pleaded in Abatement, 
then the Life of the Jointenants not named muſt have been averred, otherwiſe the Plea had been 
ill. 1 Salk. 31. Child verſus Sands. See 1 Saund. 29. S. P. | i 

24. In Covenant, the Plaintiff declared, that the Defendant and 7. S. demi ſerunt to the Plaintiff 
for ſeven Years, by Virtue whereof he entered, Cc. and that the Defendant entered upon him, 
and that neither the Defendant nor the ſaid T. S. ought to have demiſed, but that at the Time of 
the Demiſe, one R. was ſeiſed in Fee; the Defendant pleaded, that J. S. was ſeiſed and had 
Power to demiſe, and traverſed, that R. was ſeiſed, and likewiſe traverſed, that the Defendant 
entered and kept the Plaintiff out; and upon Demurrer to this Plea it was adjudged, that this Ac- 
tion muſt be founded upon the Word Demiſerunt, which is a Covenant in Law; for there was no 
expreſs Covenant ; and therefore as the Intereſt granted to the Defendant by that Word is joint, 
ſo muſt the Covenant be; and if fo, then this Action being brought againſt the Defendant alone, 
cannot be maintained, but it ought to be brought jointly againſt the Defendant and T. S. who 
both were the Leſſors. 1 Salk. 137. Coleman verſus Sherwin, Shower, Cc. 79. S. C. 


(B) 
Cho ſhall not join and be joined, and in what Actions, See (A) 15. 


I. WO cannot join in an Action of Slander, becauſe the Defamation of one is not the Defa- 
mation of the other. Trin. 28 H. 8. Dyer 19. | 

2. Two brought Treſpaſs againſt the Defendant for Breaking their Cloſe ; upon Not guilty 
pleaded, the Jury found, that one of them was ſole ſciſed of the Lands, and that he expoſuit ad 
culturam to the other to plough and ſow by Halfs; adjudged, that no Eſtate paſſed to the other 
by theſe Words, but that he was ſtill ſole ſeiſed, and by Conſequence they could not join in 
this Action. 1 Leon. 315. Hare verſus Oakly. Goldsb. 77. S. C. | 

3. In Replevin, the Defendant made Conuſance as Bailift of G. D. for Damage-feaſant, ſetting 
forth, that V. R. was ſeiſed of the Lands, and deviſed them to G. D. &c. but becauſe it ap- 
peared in the Pleading, that the ſaid G. D. was Tenant in Common with the Heir at Law, Ex- 
ception was taken to the Conuſance, for that Tenants in Common ought to join in an Avowry, 
and the Conuſance muſt be in both their Names; but adjudged, that a Tenant in Common may 
defend alone, without his Companion, and he alone may diſtrain and juſtify the Taking, tho” his 
Avowry be by Way of Action. Cro. Eliz. 530. Wilks verſus Fletcher. Poſtea Verdict. (G) 5. 
Clotworthy verſus Mitchell. S. P. | 

4. Tenants in Common cannot join in an Action of Waſte againſt their Leſſee ; but *cis other- 
wiſe I Caſe of Coparceners or Jointenants. Moor 34. See (A) 13. | 

5. Two Perſons exhibited two Informations at the ſame Time, againſt a Parſon for Taking a 
Leaſe of Lands contrary to the Statute 21 H.8. adjudged, that he ſhall not plead to either of them; 
tis like two Replevins brought at the ſame Time for the ſame Taking, Oc. the Def:ndant ſhall 
anſwer neither. Moor 864. Pye verſus Cook. 

6. Three covenanted jointly and ſeverally with Two ſeverally, this is a good Covenant; but 
the Three cannot join in an Action of Covenant. Trin. 17 Car. March 103. 

7. Caſe, &c. wherein the Plaintift declared, that in Conſideration her Father would ſurrender 
a Copyhold to the Defendant, he promiſed to give his two Daughters 20 l. a-piece, and the Ac- 
tion was brought by one of them; after a Verdict for the Plaintiff, it was moved in Arreſt of 
Judgment, that the Plaintiff had declared upon a joint Promiſe made to Two, and the Action was 
brought by one, whereas the other ought to be joined; but adjudged, that they had diſtin& Inte- 
2 and by Conſequence the Action is well brought by one of them. Style 461. Thomas's 

aſe. | | 

8. Aſumpſit brought by two Plaintiffs, in which they declared, that the Defendant, in Conſi- 
deration of 10 /. paid to him by the Plaintiffs, promiſed to procure their Cattle which were taken 
by a third Perſon, to be redelivered to them on or before ſuch a Day, &c. upon Non Aſſumpfit 
pleaded, the Plaintiffs had a Verdict; and the Defendant moved in Arreſt of Judgment, that the 
Plaintiffs ought not to join in this Action, becauſe the Promiſe on which it was founded was not 
one, but ſeveral Promiſes made to each of them; but adjudged, that the Promiſe was joint and not 
ſeveral, and the Conſideration was intire, and cannot be divided. Style 203. Vaux verſus Draper, 
and 157. ibid. Vane verſus Steward. | 

9. Caſe, Oc. againſt two Defendants for Speaking ſcandalous Words of the Plaintiff ; upon Not 
guilty pleaded he had a Verdict againſt both, but could never get Judgment, becauſe this Action 
will not lie againſt two Defendants jointly ; the Plaintiff ought to have brought his Action aga int 
them ſeverally, becauſe where the Cauſes are ſeveral, the Actions muſt be fo too. Palm. 319 
Chamberlaine verſus Millmore. WE | : 
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10. Error to reverſe a Judgment in the Borough- Court; this Writ was brought both by the 


Principal and Bail, and for that Reaſon it was abated, for the Principal and Bail cannot join in a 


Writ of Error. Palm. 567. Plaw verſus Richards. 8 la 52 

11. Caſe, &c. the Plaintiff had delivered the Goods of T. S. to the Defendant, who, in Conſide- 
ration of ſo much Money paid to bim by the Plaintift, promiſed to deliver: them to 7. S. the right 
Owner, but did not; adjudged, that either the Deliverer or the Owner might bring the Action, 
but they cannot join in it, becauſe the Confideration was not joint; ſo where a Promiſe is made 
to the Father for the Benefit of the Son, they cannot join, but either of them may bring the Ac- 
tion ; and if brought by the Son, the Declaration muſt be upon a Promiſe made to his Father, 
Hardres 321. Bell verſus Chaplin. | * 9 

12. The Father and Son covenanted with the Purchaſer to ſell Lands, c. Jem, Tis agreed, 
that the Purchaſer ſhall pay the Purchaſe- Money to the Son; the Action was brought in the 
Name of both; and upon a Demurrer to the Declaration, it was held ill, becauſe the Duty is 
veſted in the Son, and he alone ought to have brought the Action. 3 Mod. 263. Tippett verſus 


Hawkey. | 


(C) 
Of Actions againſt Two oz moe jointly, and one acquitted oz releaſed, 


1. Reſpaſs againſt one Deſendant, who pleaded, that the Treſpaſs was done by him and one 
6 5 k. whom the Plaintift had releaſed ; the Plaintiff replied and traverſed the Releaſe ; 
adjudged, that the Declaration is good againſt one Defendant alone, becauſe, tho? two were guilty 
of the Treſpaſs, and tho' both ought to be ſued, yet this Matter doth not appear on the Plaintiff s 
own Shewing, but comes in on the Part of the Defendant. Mich. 29 Eliz. 1 Leon. 41. Henley 
verſus Broad. Antea Declaration. (A) 2. S. C. 2 ag | 
2. Treſpaſs againſt Two for Taking a Gun; one of them jultified, for that the Plaintiff aſſault- 
ed B. G. with his Gun, and for the Preſervation of the Peace and the Life of the ſaid B. G. he 
took away the Gun; the other pleaded Not guilty ; the Plaintift replied to the Juſtification, and 
the Jury. found the other guilty, and the Jultification was held good; it was objected, that the 
Action being brought againſt both of the Defendants jointly, and the Juſtification of one of them 
being good, the other cannot be guilty; but adjudged, that he who was found guilty ſhall not 
take Advantage of the juſtification made by the other, but it ſhall rather be intended he took a- 
way the Gun at another Time; but if one Defendant juſtifies by the Gift of Goods, and *tis 


found for him, the Plaintift cannot have Judgment againſt the other, becauſe it appears he had no 


Cauſe of Action. 2 Cro. 134. Marlar verſus Ailoffe. 

3. Treſpaſs againſt 'Three; one of them pleaded Not guilty, and the other Two juftified; the 
Plaintift replied, and the Defendants demurred to the Replication; and before the Demurrer was 
argued, the Iſſue was tried againſt the other Defendant, and Judgment againſt him; then the 
Plaintiff entered a Nolle proſequi againſt the other two Defendants, and they all brought a Writ of 


Error in the Exchequer Chamber, and aſſigned for Error, that the Nolle proſequi was a Diſcharge 


to all of them; adjudged, that if it had been before Judgment, it would have diſcharged all the 
Defendants, and ſo it would if Judgment had been given againſt all of them, but becauſe Judg- 
ment was given againſt one, there was an End of the Action as to him, and there being none à- 
gainſt the other Two, therefore they were not diſcharged. Hob. 70. Parker verſus. Lawrence. 
Cro. Car. 173, 239. Wall verſus Biſhop. S. P. See Poſtea pl. 8. | 
4. Adjudged, that where a Plaintift brings a perſonal Action againſt two Defendants, and they 
'ead ſeverally, and he is nonſuited againſt one before he hath Judgment againſt the other, in ſuch 
Caſe he is barred againſt both, becauſe the Nonſuit works in Nature of a Releaſe of the Whole; 
but where there is but one Defendant, and he pleads to Iſſue as to Part, and demurs to the reſt, 
the Plaintiff may be nonſuit as to Part, and proceed for the reſt. Hob. 180. Showly verſus Evely. 
2 Bulſt. 316. S. C. Poſtea Traverſe. (D) 14. S. C. 8 
5. Treſpaſs againſt I. R. for Breaking his Cloſe at D. and Beating him 10 Octob. 10 Jac, 
the Defendant pleaded, that he, e with one M. M. at the Time of the Treſpaſs, ſuppoſed, 
did jorntly — the Plaintiff's Cloſe and beat him, and that afterwards, (viz.) 13 Funii 11 Fac. 
the Plaintiff did by Writing, Cc. releaſe to the ſaid M. M. all Actions, Cc. and averred, that the 


Treſpaſs for which the Plaintiff complained, and that which the Defendant and M. M. did joint- 


ly, was one and the ſame, & non alia neque diverſa; adjudged, that tho the Treſpaſs was joint, 


yet the Plaintiff might ſue alone, or all, but that in ſuch Caſe all make but one Treſpaſſer, and 


that either of them is anſwerable for the Act of the other; and therefore a Releaſe made to one 
diſchargeth the whole Treſpaſs, for againſt joint Treſpaſſers there can be but one Satisfaction. 


Trin. 12 Jac. Hob. 66. Cork verſus Founger. 
6. Caſe, &c. againſt two Defendants; one of them pleaded to Iſſue, and the other demurred to 


the Declaration, and the Plaintiff had Judgment upon the Demurrer; and now he relinquiſhed 


fie Iſſue as to the other, and brought a Writ of Inquiry of Damages againſt him who demurred, 
and the Writ being returned, he prayed Judgment; but it was objected, that the Plaintiff having 


relinquiſhed the Action as to one, that was a Relinquiſhment as to the other; but it was adjudg- 
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ed otherwiſe, (viz.) that the Plaintiff might relinquiſh as to one Defendant, and have Judgment 
againſt the other. Moor 624. The Lady Warwick verſus Atwood and Davis. | 
7. Debt upon Bond againſt Two; after Appearance the Plaintiff entered a Retraxit againſt one 
of them; it was held, that this amounted to a Releaſe, and by Conſequence was a Di charge to 
both. March 95. Paine verſus Dennis. Poſtea Retraxit. (A) 3. F. C. | 
8. Two covenanted to build an Houſe artificially, and in an Action of Covenant brought againſt 
them, there was Judgment againſt one of them by Default; the other pleaded, that they Two 
did artificially build the Houſe, upon which they were at Iſſue, and the Defendant had a Verdict, 
and yet the Plaintiff moved for a Writ of Inquiry againſt the other, againſt whom Judgment paſ- 
ſed by Default, but it was denied, becauſe the Covenant was performed, for that is the principal 
Matter, and 'tis not material whether by both or by one of them; and *tis not like where two 
covenant to go to Rome, becauſe that is perſonal, and one cannot plead that he went thither, but 
muſt ſhew that both went, for one cannot go by Deputy, but one may build an Houſe by Depu- 
ty. Sid. 76. Boulter verſus Ford. See pl. 3. 2 Cro. 134. 
9. In Covenant, Cc. the Cafe was, one covenants with Two, that he would not make any 
Agreement to farm the Exciſe of Beer in Cornwall, without the Conſent of the other Two ; and 
one alone brought this Action, and aſſigned the Breach, that he (the Defendant) did make an A- 
greement to farm the Exciſe without his (the Plaintiff's) Conſent; after a Verdict for the Plaintiff, 
it was objected, that the Plaintift and the other had a joint Intereſt, and therefore this Action 
could not be brought by the Plaintiff alone, without joining the other: Sd per Curiam, here is 
no joint Intereſt, but each of the Covenantees may maintain an Action for his particular Damages, 
ſo the Plaintiff had Judgment. 2 Mod. 82. Wilkinſon verſus Lloyd. | 
10. Aſſault and Battery, &c. againſt four Defendants; after a Verdict for the Plaintiff a Writ of 
Error was brought, to which the Defendant in Error pleaded a Releaſe of one of them ; and u 
on a Demurrer to this Plea, per Curiam, this Releaſe ſhall not bar the other Three of a perſonal | 
Thing as this is; but where ſeveral are to recover in the Perſonalty, the Releaſe of one is a Bar 5,. Rug- 
to the reſt; but tis not ſo in Point of Diſcharge, as in the principal Caſe. 3 Mod. 109. A. dock? 
nonymus. Caſe. 
11. In Trover againſt Two, upon Not guilty pleaded by one, the Plaintiff had a Verdict; the 
other pleaded a Releaſe of all Actions, and there the Verdict was againſt the Plaintiff; upon a 
Motion for Judgment againſt him, who was found guilty, it was denied per Curiam, becauſe the 
Trover being joint againſt both, a Releaſe of all Actions diſcharges both. 4 Mod. 379. Kiffn 
verſus Willis Q al. | 15 
12. Two Joint Merchants made T. P. their Factor, one of them died, leaving an Executor; ad- 
judged, that he and the ſurviving Merchant cannot join in an Action againſt the Factor, for the 
Remedy ſurvives, yet the Duty doth not; therefore the Action muſt be brought by the Survivor; 
and if he recover, he muſt be anſwerable to the Executor of the other. 2 Salk. 444. Martin 
verſus Crump. | 
13. Cale, Cc. for Money had and received to the Plaintiff's Uſe, it appeared upon the Evi- 
dence, that Layfeild and the other Defendants were Bankers and Partners, and that the Plaintiff 
had given 20 5. to Layfeild, for a double Exchange Lottery-Ticket, who undertook to pay what 
Benefit ſhould happen, and the Ticket came yp a Benefit of 40 J. for which this Akion was 
brought againſt all the Partners; it was objected at the Trial, that Layfeild only ought to be 
charged, becauſe it did not appear that the other Defendants had undertaken to be Truſtees ; but 
adjudged, that the Adventurers put their Money in upon the Credit of all the Partners, and the 
Act of one ſhall bind the reſt, unleſs he could ſhew a Diſclaimer, and a Refuſal to be concerned 
in it. 1 Salk. 292. Layfeild's Caſe. " | 


CD) 
Ok joint and ſeveral Actions, See Tizhes. (R) 5. Treſpaſs. (K) 22. 


that. 


— — — 


I. Aueh in Conſideration the Plaintiff would permit the Defendant to enjoy ſuch Lands for 
five Years, he promiſed to pay at the Feaſt of A. Saints next coming, and fo yearly 20/. 
at the Feaſts of the Anuunciation and Al- Saints, by equal Portions, during the Term; and al- 
ledged, that he had enjoyed the Land for half a Year, and had not paid the 20 J. adjudged; that 
theſe were ſeveral Duties, and fo ſeveral Actions were maintainable; ſo where one Gaſcoigne pro- 
miſed to give a Man 700 J. in Conſideration he would marry his Daughter, and to pay 100 J. 
every Year, till the whole Sum was paid; adjudged, that a ſeveral Action might be brought for 
every 100 J. Mich. 29 Eliz. Gaſcoigne's Caſe. Owen 42. Hunt verſus Thorney. | | 
2. Caſe for Riding the Plaintiff's Horſe, and Trover and Converſion for a Horſe and a Mare; 
it was held, thar any Actions may be joined where the Plea of Not guilty goes to all, as Treſpaſs 
on the Caſe, and Treſpaſs Vi & Armis ; ſo in the 8th 2p. Writ was de libero Tenemento, and 
the Plaint was de quatuor Acris Salici, and to have reaſonable Eſtovers; and it was challenged, 
becauſe the Plaintift had joined two Freeholds in one Plaint, but the Challenge was not allowed, 
ſo the Plaint was held good. 8 Rep. 47. B. Lutw. Abr. 36. Cowper verſus Towers. Cro. Car. 20. 
S. P. Allen 9. S. P. Sid. 244. J. P. Matthews verſus Hopkins. td : - 
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| 3. Eje&ment and Treſpaſs, and Aſſault and Battery were brought againſt the Defendant ; upon 


Not guilty pleaded, the Plaintiff had a Verdid both for the Ejectment and Battery, and entire Da- 


mages aſſefled; the Court took Time to adviſe what Judgment ſhould be given, becauſe it was 
without Precedent ; but they N that the Damages ſor the Battery could not be releaſed, be- 
cauſe they were entire with the Ejectment. Hill. 16 Fac. Hob. 249. Bird verſus Snell. Juſtice 
Minch was of Opinion, that tis not good. | | 

4. Treſpals againſt the Defendant, for that he ſimul cum T. S. with Force and Arms did aſſault 
him 1 Junii, Cc. The Defendant, as to the Force, &c. pleads Not guilty, and as to the Aſſault 
he pleaded, that the Plaintiff had brought another Action againſt T. S. for the ſame, and had Judg- 
ment and Damages for the ſame Treſpals, Cc. and upon a Demurrer to this Plea it was inſiſted 
that it was well laid; for tho' the Plaintift had Judgment againſt one, yet that ſhall not bar him 
from bis Action againſt the other, becauſe the Afſlault of the one is not the Aſſault of the other: 
Sed per Curiam, the Plea is a good Bar againſt another's Action, for tis the ſame Treſpaſs, arid 


the Plaintiff ſhall not have a double Satisfaction. 2 Roll. Rep. 224. Honey verſus Rice. 


5. The Bill was in placito tranſgreſſionis ſuper caſum, and the Declaration and all the Proceed- 
ings were in Nature of a Conſpiracy; after a Verdict for the Plaintiff, it was moved, that the De- 
claration was not warranted by the Bill, and that the Judgments in thoſe Actions were ſeveral 
and different: Sed per Curiam, if a Bill contain Matter at Common Law, and the Declaration 
Matter on a Statute, the Plaintiff ſhall have 223 as at Common Law; fo he may have a 

eneral Writ of Treſpaſs for Breaking his Park, where a Remedy is ; ova by the Statute de ma- 
TefaBboribus in Parcis; ſo he may have Treſpaſs or an Appeal of Maihem by the Statute. 2 Roll. 


* 


Rep. 49. Cranbank's Caſe. e | 
6. The Husband was indebted to the Plaintiff in 200/. and died, and his Wife admipiſtred; 


and the likewiſe was indebted to the Plaintift in 70 J. and upon an Account between them, ſhe 
promiſed to pay all the Money, and for Non-payment the Flaintiff brought an Aſumpfit; upon 
Non Aſſumpfit pleaded, the Plaintiff had a Verdict and Judgment; but upon a Writ of Error 
brought, it was reverſed, becauſe the Defendant ought to be charged in two ſeveral Actions, in 


one as Adminiftratrix, and in another in her own Right, and not in one Aſſumpfit for the Whole. 


Vent 365. 


Hil. 12 Jac. Hob. 88. Herenden verſus Palmer, and Sgle 472. Conge verſus Laws, S. P. Poſte 
Joint Executors. (D) 9, 10. $4652 »% | | 

7. In Treſpaſs for Aſſault and Battery againſt two Defendants, the Plaintiff declared againſt one 
for the Battery, and againſt the other for Taking away his Goods, and had Judgment for joint 
Damages againſt both of them; but adjudged, they could not be joined in one Action, becauſe 
the Treſpaſſes were of ſeveral Natures. Mich. 24 Car. Style 153. Cutſworth's Caſe. 

8. Action for a Penalty on a new Statute 12 Car. 2. which gives ſo much to the right Incum- 
bent, if he who was the preſent Incumbent did not ſecure to him half a Year's Profit, &c. and an 
Indebitatus Aſſumpſit for Tit hes generally, without ſetting forth any 1 Agreement; upon 
Non Aſſumpfit pleaded, the Plaintiff had a Verdict; adjudged in Atrreſt of Judgment, that ſo much 
of the Declaration which relates to the Penalty of the Statute is diſcontinued by this Iſſue; but if 
the Defendant had pleaded Not guilty, it might have been otherwiſe; and as to a general Indebi- 
tatus Aſumpſit for Tithes, it ſhall be intended after a Verdict, that a Special Agreement was 
made; and tho? it was ſaid pro decimis, without ſaying deliberatis, yet tis well enough, for an Ju- 
debitarus pro equo is ſo, the Word Pro implying a Sale. Sid. 223. Wright verſus Beale, 

9. Caſe, ec. wherein the Plaintiff declared upon the Cuſtom of the Realm, and that the De- 
fendant 10 May was a common Carrier, and that the Plaintiff 6 May was poſleſſed of 50 J. which 
on the ſame Day, &c. he delivered to the Defendant to carry, which he did ſo negligently, that 
it was loſt; and he alſo declared in Trover for the ſame Sum ; the Defendant pleaded Not guilty, 
and the Plaintiff bad a Verdict generally; it was objected, that an Action on the Caſe and Trover 
could not be joined, becauſe one is founded on a Cuſtom and the other on a Wrong, to which it 
was anſwered, that the Plea of Not guilty goes to both; but adjudged, that this Declaration and 
Verdict is ill, for tho' Not guilty goes to both, yet the Verdict ought not to be for the Plaintiff 


generally. Sid. 245. Matthews verſus Hopkins. See Sid. 223. See pl. 15. S. E. 


10. Error of a judgment in C. B. where the Plaintiff joined Aſſumpſit and Trover in one Decla- 
ration, and the Jury found for the Plaintift in the Aſumpfit and for the Defendant in the T rover: 
Hale Ch. Juſt. held, that tho' the Cauſes are made ſeveral by the Verdict, yet the Declaration be- 
ing void ab initio, the Judgment is void. 2 Lev. 101: Holmes verſus Taylor. See Hardres 166. 
3 Lev. 99. Bage verſus Bromnell. S 7. | 
11. Caſe, Ec. upon the Cuſtom of the Realm, and Trover againſt a common Carrier, joined in 
the ſame Action, and adjudged good, becauſe the Plea Not guilty goes to both; but if a Carrier 
loſeth Goods committed to him, a general Action of Trover doth not lie againſt him. 1 Vent. 


223. Owen verſus Lewin. Sid. 244. Matthews verſus Hoskins. S. P. contra, I ent. 365. Den- 
niſon verſus Ralphſon. S. P. | 


12. Aſſumpfit and Trover iti the ſame Declaration, the Defendant pleaded Non Aſſfumpfit as to 
one, and Not guilty as to the other, and the Plaintiff had a Verdict upon the Aſumpſit, and the 


Defendant was found Not guilty upon the Trover; and now, upon a Writ of Error brought, the 


Joining theſe Actions was aſſigned for Error, and it was held Error” Raym. 233. Tailour verſus 


Holmes. 
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4e ae of ſeveral Goods; the Defendant pleads an Action of Treſpaſs vi & armis was 2 Mod. 


formerly brought againſt him for taking and diſpoſing the ſame Goods ; and that upon Not guil- 
ty pleaded, there was a Verdict and Judgment for him, Cc. Judgment ſi actio, &c. the Plain- 
tiff demurred to this Plea, and had Judgment, becauſe Trover and Treſpaſs are Actions ſometimes 
of a different Nature; for Trover will lie, where Treſpaſs vi & armis will not; as where one 
delivers Goods to another to keep for the Uſe of the Deliverer, 'who afterwards demands them, 
and they are not delivered ; here Trover will lie, but not Treſpaſs, becauſe the Taking was nor 
wrongful ; but where there is a wrongful Taking and Detaining the Goods, the Plaintift may have 
either Treſpaſs or Trover ; and in ſuch Caſe a Recovery in the one is a good Bar to the other; 
for the Rule is, (viz.) where the ſame Evidence will maintain both Actions, there the Recovery in 
one is a good-Plea in Bar to the other; and as to this Purpoſe Ferrers's Caſe is good Law; ſo in 


318, 


3 Mod. 1. 


this Caſe it ſhall be intended, that the Plaintiff “ had miſtaken his firſt Action, by vringing Treſ- See Roſe 


paſs vi & armis, when he had no Evidence to prove a wrongful Taking; but bis Proo 
only in a Demand and Refuſal, which is proper Evidence in a Trover ; and for that Reaſon the 
Verdict paſſed againſt him in the Action of Treſpaſs, and therefore he was obliged to begin again 
in Trover. Raym. 472. Putt verſus Rauſterne. Nan | 

14. Treſpaſs, &. for taking a Mare, and converting her to his own Uſe ; the Defen- 
dant juſtified under a 8 c. and upon a Demurrer, it was objected againſt the De- 
claration, that Treſpaſs and Trover ought not to be joined in one Action; but adjudged, that the 


den. 


Converſion was only alledged by Way of Aggravation of Damages; and that fince the Plea of 


Not guilty goes to both, the Declaration was good. 2 Lurw. 1524. Hardall verſus Smith & al. 
See Execution. (D) 15. S. C. and 14. S. P. | 

15. Aſumpfit on the Cuſtom of the Realm, and Trover in the ſame Declaration againſt a Com- 
mon Carrier; after a Verdict for the Plaintiff, and entire Damages, the Judgment was arreſted ; 
becauſe an Aſumpſit is quaſi ex * contraftu, and a Contract and a Tort cannot be joined in 
one Action. 1 Satk. 10. Sir John Dalſton verſus Johnſon. 2 Salk. 703. The Pleadings. See Mat- 
thews verſus Hopkins. S. P. See Trial. (F) 10. See pl. 9. S. P. 

16. Indebitatus Aſſumpſit brought by the Plaintiff as Adminiſtrator to T. S. upon a Promiſe 
made to his Teſtator, and an inſimul computaſſet between the Plaintiff and the Defendant, for 
Money due to himſelf ; the Defendant demurred to the Declaration, and had judgment; for the 


Plaintiff cannot ſue for his own N and for that of another, in one and the ſame Action, 
becauſe the Coſts will be entire, an 


ſtrator, and how much for himſelf. 1 Salk. 10. Rogers verſus Cooke, * 
17. Caſe, &c. in which the Plaintiff declared, that he was Maſter of a Ship laden with Corn 
in ſuch a Port, and ready to fail, Cc. and that the Defendant entered and ſeiſed the ſaid Ship, 
and detained her, by Reaſon whereof he loſt his Voyage; there was an ill Plea, and upon a De- 
murrer to it, there was an Objection to this Action, that it ſhould not be Caſe, but Treſpaſs ; but 
adjudged, that this Action is well brought for the Special Damages which the Plaintiff had ſuſtained, 
as he was Maſter of the Ship, and could only recover for his particular Loſs ; 'tis true, he 


might have brought an Action of Treſpaſs upon his Poſſeſſion. 1 Salk. 10. Pitts vetſug 
Gainer. oh | | 


. 
_— 
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conſiſted », Stan- 


Mod. 903 
* 3 Mod, 


321. 


3 Lev. 


258. 


he cannot diſtinguiſh how much he is to have as Admini- 


Joint and Several. 
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Fe Eaſe of Lands to two for their Lives, without Impeachment of Waſte, during the 
Lives of the ſaid Leſſees, naming them, &c. one died, and the Leſſor brought an 
Action of Waſte againſt the Survivor; adjudged, that the Action will not lie; for 
theſe Words, without Impeachment of Waſts, ſhall follow the Intereſt which ſur- 
vives. 1 And. 151. | } 2$03 4 f2 254%) 

2. The Conuſor entered into a Statute in Nature of a Recogniſance for 580 J. and a Deſea- 
ſance was made, that if the Conuſor paid the Money at ſeveral Days therein mentioned, the Re- 
cogniſance ſhould be void ; the Conuſor paid Part of the Money on the Days of Payment, and 
the Conuſee acknowledged the Receipt of 150 J. and did acquit, releaſe and diſcharge the Co- 
nuſor thereof, and of ſo much of the Sum mentioned in the Defeaſance, and of ſo much con- 
tained in the Recogniſance, Cc. and afterwards the Conuſor brought an Audita querela, pretend- 
ws that the whole Recogniſance was diſcharged by this Releaſe; for it being entire, a Diſcharge 
of Part is ſo of the Whole : Sed per Curiam, tho the Recogniſance it ſelf is entire, yet the 
Sum therein contained, is not ſo; for that may be devided and paid at ſeveral Days, and ſeveral 
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Joint and Several. 


1 And. 


161. 


> Lev. 6. 


- Acquittances may be given for the reſpective Sums received, and an Acquittance of Part is not an 
Acquittance of the Reſidue. 1 And. 235. Cook verſus Bacon. | e d Sect 
3. Tenant for Life and he in Reverſion joined in a Leaſe; afterwards the Tenant for Life 
died, and the Leſſee havin committed Waſte, he, who was the Reverſioner, brought an Action 
of Waſte againſt him for Waſte done in the Lands, which he (the Plaintiff) had demiſed to the 
Defendant ; who pleaded, that the Leaſe was made to him by the Plaintiff, and by the Tenant 
for Life, and traverſed, that it was made by him alone; adjudged, that this Traverſe was ill, 
becauſe tho' at firſt it was the Leaſe of the Tenant for Life, and the Confirmation of him in Re- 
verſion, and ſo joint; yet when the Tenant for Life died, tis then the Leaſe of him in Rever- 
fion, and ſo ſeveral. - Moor 72. Newdigate's-Caſe. | 
4. | Leaſe for Years to Husband and Wife, if they, or any Iſſue of their Bodies, 
ſhould ſo long live; one of them died, and they had no Iſſue, yet the Leaſe is not determined, 
for it ſhall be intended to continue ſo long as either the Hushand, Wife, or any of their Iſſue 
ſhould live; and not ſo long as the Husband and Wife ſhould jointly live; for in this Caſe 
the disjunctive or, ſhall be taken diſtributively to either. Moor 239. Baldwin verſus Cook. 

5. Debt upon Bond, conditioned to ſtand to the Award of four Perſons, ſo as the ſame be 
made by four or three of them, and three only. made the Award; adjudged good, for Awards 
ſhall be taken by Equity, that all Parts may ſtand together; and Coke argued, that there was a 
Difference between an Intereſt and Authority; as where the next Avoidance was granted #0 
four & uni eorum  conjunttim & diviſim; in ſach Caſe one of them cannot preſent, becauſe 
the Jutereſt is joint; but if a, Letter of Attorney be made] to four & uni eorum conjunctim 
& deviſim, there if "tis executed by one, tis good, becauſe that is only an Authority to do a 
Thing without any Intereſt in the Thing it ſelf; ſo if a Covenant is made with four conjunc- 
tim & divifim, if that Intereſt on which 'tis founded is joint, then the Covenant is joint, o- 
therwiſe not. Moor 849. Barry verſus Perin. - 

6. Upon an Information againſt an Engroſſer of Cattle, he juſtified the Buying and Selling fo 
many Cattle under two Licenſes, without diſtinguiſhing how many he bought and fold by one 
Licenſe; and how many by the other; and upon Demurrer the Informer had Judgment for that 
Reaſon. Moor 879. Dawkes verſus Hills. 
- 9. Upon a Bill in the Exchequer, the Caſe was, ſeveral Commiſſioners of the Exciſe were 
bound each for himſelf, & c. to make true Payment of all Money received by himſelf, or by any 
other. for him, and by his Means, Conſent or Procurement ; and it was held by Ch. Baron Hale, 
if the Words had been, Or by his Means, Conſent or Procurement, that each would have been 
bound for the Receipts of the other joint Commiſſioners; ſo if they had been joint Accountants, 
each would have been liable for the Whole, tho' not received by himſelf, eſpecially it being 
in the Caſe of the King; tis true, it would not be fo in the Cafe of a Common Perſon, as in 
joint Executors, each is - chargeable for no more than comes to his Hands; but yet, if by A- 

eement amongſt. themſelves, that each ſhall intermeddle with ſuch a Part of the Teſtator's E- 
Fave, each of them ſhall in ſuch Caſe be chargeable with the Whole; becauſe the Receipts of 
each are purſuant to the Agreement made by both. Hardr. 314. Gill verſus Attorney General. 

8. Covenant upon a Charter-Party between Bolton the Owner and Lee and Morgan, Mer- 
chants and Freighters of a Ship, by which Bolton lent the Ship for 48 J. per Month, &c. and it 
was mutually covenanted between the Parties & quemlibet eorum, &c. and the Action was brought 
againſt Lee alone; and upon Demurrer to the Declaration, it was inſiſted, that the Action ought to 

be againſt both; that quemlibet eorum doth not make it ſeveral, for that ſhall be referred to the 
Plamriff” who is the ſole Party on one Side; fo that tis disjunctive between him and the other 

two, but-*tis-ftill joint as to them; but adjudged, thar tis joint and ſeveral on both Sides. 2 Lev. 

57 56. Belton verſus Lee. en 8 \ 1 5 hk. wo 2 | 

s. 9. Aſumipſit, Cc. to perform, an Award, which was afterwards made, and it was that the De- 


 . - / fepdant ſhould phy to the Plaintiff ſeveral Sums, and at ſeveral Times, and to ſign mutual Re- 


: 
* 
». 


| leaſes; and the Plaintiff ſhewed, that one of the Times, in which Part of the Money was to be 
paid, Was palt, and that the Defendant had not paid it; there was an ill Plea, and a Demurrer ; 
and it was objected againſt the Declaration, that this Action did not lie till all the Days were 
paſt, on which the ſeveral Sums were to be paid; but adjudged, that the Action was well brought 
for the Money which was then due, and the Plaintiff ſhall recover Damages accordingly, and that 
he may bring'a new Action when another Sum is due, and ſo totes quoties. 2 Saund. 337. Cook 
verſus Morewood. Ni act boat 15 ; 
10. Debt upon Bond for Performance of Articles, brought by the Plaintiff as Adminiſtrator of Vin. 
Waite; the Defendant pleaded, that the ſaid Articles were made between him and the ſaid Vm. Waite, 
reciting, that the-ſaid Maite being entituled, in Right of his Wife, to the Thirds of the Eſtate of one 
Amer), whoſe Widow ſhe was; and that the Defendant having married the only Daughter and 
Heir of the ſald Amery; and it being incertain to how much the Thirds would amount, it 
was agreed between him and the ſaid Waite, That Waite ſhowld accept 101, yearly, during the 
Life of bis Wife, in Satisfaction for her Thirds, which the Defendant covenanted to pay him 
half yearly, for ſo long Time at his Wife ſpould live, which had performed, &c. the Plaintiff re- 
plied, that Maite s Wife. lived after Lady-day- 1 Fac. 2. and that 5 J. was due to the Plaintiff af- 
ter the Death of Waite, for half a Lear; and upon Demurrer to this Replication, it was Rp 
that by the Intent of the Articles, the 10 J. was to be paid only during the joint Lives of pr 
<A ; an 
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and his Wife, and he dying firſt, nothing could be due after his Death. 2 Lutw. Rep. 323. Reeves 
verſus Sheppard. 
vr 11. Debt upon a Bond made to a Woman dum ſola, conditioned, that the Defendant ſhould 
| pay to her 10/. yearly, ſo long as be and ſhe ſhould live together, &c. the Woman afterwards 
married, and this Action being brought by the Husband and Wife, the Defendant pleaded in 
Bar, that he and the Plaintiff's Wife did not live together; and upon Demurrer the Plaintiff had 
Judgment ; the Queſtion being, whether the Words /ive together, ſhall be taken as living together 
in the ſame Houſe, or living together at the ſame Time ; and 4 that the Money ſhould 
be paid during their joint Lives. 1 Lutw. 555. Gatland, & Ux' verſus Chat field. 

12. Debt upon Bond, for Performance of Covenants in Marriage-Articles; ſetting forth, that a 
Marriage was intended between the Defendant and A. the Widow of S. C. and that ſhe was ſeiſed 
of Lands of the yearly Value of 80 J. for her Life, Remainder to ſuch Perſon to whom ſhe ſhould 
deviſe the ſame, whether ſole or married, and that the Defendant was to receive the Profits after 
the Marriage, during the joint Lives of him and and the Wife, Cc. and that he covenanted in 
Conſideration of the Marriage, to pay unto the Plaintiff 20 J. yearly from Michaelmas next after 
the Marriage, &c. in Truſt, and for the Benefit of the Wife, which he had not done, &c. the 
Defendant pleaded Performance; the Plaintiff replied, and aſſigned the Breach, that after the Mar- 
riage he did not pay 10 at Lady-day, 35 Car. 2. and averred, that the Wife was then living; and 
upon Demurrer to this Replication, it was objected, that the 20 J. being by the Artic'es to be paid” 
yearly, and not ſaying every Year, or for how long, it ſhould be therefore paid but one Year, for 
that anſwers the Word yearly ; but adjudged, that the Defendant being to receive the Profits of 
his Wife's Lands during their joint Lives, the Payment of the 20 J. ſhall be intended to continue ſo 
long, 1 Lutw. 459. Death verſus Dennis. 

13. A Latitat was ſued out againſt four Defendants in Treſpaſs ; the Plaintiff was nonſuir, 
for want of a Declaration, and the Attorney for the the Defendant entered four Nonſuits againſt 
him ; adjudged irregular, becauſe the Treſpaſs is joint ; and tho? the Plaintiff may declare ſeveral- 
ly in Treſpaſs, yet it remains joint till ſevered by the Declaration. 2 Salk. 454. Allington ver- 
ſus Vavaſor. | 

14. In Covenant, Cc. the Plaintiff declared, that the Defendant and V. R. convenerunt pro ſe & 

uolibet eorum, that they, or either of them would freight ſuch a Ship, &c. The Defendant 
pleaded in Abatement, that there were Covenantors living, and not named, &c, and upon a De- 
murrer it was adjudged, that this was joint and ſeveral ; like obligamus nos & utrumque noſtrum; 
ut Holt Ch. Juſt. held, that there was a Difference between this and that H. R. and T. P. conve- 
niunt & quilibet eorum convenit; for there the laſt Words make it ſeveral; but convenerunt pro 
ſe & quolibet eorum, goes to the Thing to be done, and imports, that both or either of them would 
do it. 1 Salk. 393. Robinſon verſus Walker. Farr, 153. S. C. 

1 15. V. R. having a Diſcourſe with the Defendant concerning the Marriage of his Daughter with 
_ the Defendant's Son; it was agreed, that . R. ſhould give 50 J. with his Daughter, and that 
* if ſhe ſurvived, then the Defendant ſhou'd pay her 100 J. after the Death of her Husband; and 
E- ſo mutual Promiſes were made between V. R. and the Defendant ; the Parties inter- married, /. 
$ R. died Inteſtate, having paid the 50 J. the Wife ſurvived her Husband, and now the Admini- 
{tratrix of . R. brought an Action on the Cale againſt the Defendant, and aſſigned the Breach, 
that the Defendant had not paid the 100 J. in Retardationem Adminiſtrationis, &c. aſter a Ver- 
d & for the Plaintiff, upon Non Aſſumpſit pleaded, it was objected in Arreſt of Judgment, that 
the Action ought to have been brought by the Daughter; but adjudged, that the Conſideration 
moved from . R. and the Promile was made to him; but true it is, that the Action might have 
been brought by the Daughter. An 1. Bafield verſus Collard. See Rippon verſus Norton 
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Joint Exetutoꝛs. 


Where one proves the Will, and the o- 


ther refuſes. (A) 


Of Actions, where they are Plaintiffs, 
| good; and not good, and what may 


Where the Act of one ſhall bind the o- be joined in Actions by them. (D) 


ther. (B) 


Where the Act of one ſhall not bind 


the other. (C) 


— 


_— . 


1 


Of Actions, where the 
| good, and not wood. 


are Defendants, 
E) 


(A) 


0 


Caſes, where one pzoves the Will, and the other tekutes. 


1. 


Oint Executors are accounted in the Law but as one ſingle Perſon, for they all repre- 
ſent the Perſon of the Teſtator ; and therefore any act done by one of them, which 
relates to the Delivery, Gift, Payment, Poſſeſſion, Sale or Releaſe of the Goods of 


the Teſtator, is eſteemed and taken to be the Act of every one of them, altho' they 
have a joint and entire Authority over the Whole. 


2. There is a Caſe in Dyer, where one of the Joint Executors proved the Will, and the other 


refuſed ; afterwards he who proved the Will ap 


pointd T. S. to be his Executor, and died; it was 


held, that T. S was by this Means become the Executor of the firſt Teſtator, becauſe the Power of the 
other Executor was determined by his Death: Tis true, my Lord Dyer, who reports the Caſe, puts 
a Quaære to it, which ſhews, that he did not take the Law to be clear in this Point; but ſince that 


Time hath been acjudg 
Will; and the other refu 


ed otherwiſe ; as for Inſtance, two Executors ; one of them proved the 
ed; afterwards he who proved it, died Imeſtate, and T. S. took out Ad- 


miniſtration cum Teſtamento annexato, which was adjudged wrong ; becauſe the Proving the Will 
by one, made them all Executors, and no other Perſon can adminiſter during the Life of the ſur- 
viving Executor ; therefore, becauſe it did not appear, that both the Executors were dead, the Bill 
was diſmiſſed. Dyer 160. B. Hardr. 111. Pawlett verſus Freak. 


3. In Henſtoe's Caſe it appears, that they are all Executors, tho one alone proves the Will 


and the other refuſe; as. where an Action of Debt was , 
them refuſed before the Ordinary, and the reſt proved the 


ht againſt Joint Executors, one of 
ill, yet he who refuſed may come 


in when he pleaſes ; therefore they who proved the Will muſt join him in every Action; but if 
they all refuſe, then the Ordinary may grant Adminiſtration to a Stranger. 9 Rep. 39. Henſloe's 


Cale- 


* . 


(B) 
Cahere the act of one ſhall bind the other. 


1. YOint Executors, one of them had a Bond for Money due to the Teſtator, which Bond he 


gave to T. S. in Satisfaction of his own Debt, and died; the ſurviving Executor brought an 
Action of Detinue againſt T. S. for this Bond; and it was inſiſted for him, that tho' one Executor 
may give a Thing which was actually in his Poſſeſſion, or may releaſe a Debt due to the Teſta- 
tor, and it ſhall bind his Companion, becauſe theſe are Things executed, and nothing remains for 
his Companion to do; yet the Delivery of a Bond is a Thing of another Nature, for the Debt 
zit ſelf, (which is the Choſe in Action) remains, and by Conſequence, if ſo, there muſt be a 
proper Remedy for the Bond it ſelf, which is this Action of Detinue ; but adjudged, that the 
Action would not lie, becauſe one Executor alone might have releaſed the Debt, and if he might, 
by Conſequence he might diſpoſe the Deed it ſelf, by which the Debt is created. Cro. Eliz. 478. 


Kelfick verſus Nicholſon. 


2. Two Executors, one gave an Acquittance 


ſeſſeth the Action; this ſhall bind the other fo 


Lawry verſus Aldred. Kelu. 23. § P. 
* 


— 


1 


for a Debt due to the Teſtator; adjudged, that 
the other Executor is barred by it, becauſe they being accounted but as one Executor to their 


Teſtator, therefore each of them hath an Authority over the whole Eſtate; the Law is the ſame 
where there are two Executors, and a Suit being cummenced againſt them, one of then con- 


r ſo much as was in his Poſſeflion. 2 Brow il. 183. 


3. Two 


Joint Executors. 1020 


3. Two had a Leaſe for Years as Joint Executors, one of them ſold the Term; adjudged, that 
the Sale was good without the other joining with him, becauſe each of them had an abſolute 
Power to diſpoſe the Whole, both of them being poſſeſſed of it as one Perſon in Right of the 
Teſtator, and that is the true Reaſon why one of them cannot aſſign the Term to the other, be- 
cauſe he was poſſeſſed of the whole Term before. Cro. Eliz. 347. Pannell verſus Ferne. 

Joint Executors divide the Bonds of their Teſtator, and one of them took ſome of the 
Bonds and the other the reſt; afterwards one of them releaſed a Bond, which the other had for 
his Share, the Debtor having Notice of the Partition made between them, but he could have no 


Relief in Equity, unleſs the Releaſe had been procured by Fraud for a lefſer Sum than was really 
due; for in ſuch Caſe the Debtor ſhall ſatisfy the reſt. Moor 620. 


(C) 
There the Act of one ſhall not bind the other. 


'F HREE joint Executors, one of them waſted the Goods of the Teſtator, and died ; and 
in an Action of Debt brought againſt the Survivors, they pleaded plene adminiſtraverunt, 
and thereupon they were ar Iſſue ; and the Jury found, that the dead Executor had waſted, &c. 
and that the Defendants had Goods of the Teſtator to the Value of 167. only; adjudged, that 
they ſhall be charged with no more than was found, and not for the Waſte done by the dead Exe- 
cutor, for where there are Joint Executors, the Act of one is not to charge the reſt any farther 
than for what he actually poſſeſſed of the Goods of the Teſtator, but not de bonis propriis. Cro. 
Eliz. 318. Hagthorne verſus Milforth. 2 Leon. 209. S. P. Keilw, 23. B. S. P. 
2. Joint Executors, one of them cannot compel his Companion to account, becauſe both are as 
one Perſbn; and are poſſeſſed of the whole Eſtate of the Teſtator in Judgment of Law; *ris true, 
Mr. Siderfin, who reports this Caſe, puts a Quære to it, and compares it to the Caſe of Jointe- 
nants, where orie may compel the other in a Court of Equity to account ; but theſe Caſes are not 
alike, for tho? the ſurviving Jointenant is entitled to the whole Eſtate by Survivorſhip, yer 
whilſt they are both living, each of them is entitled to a Moiety, and that is the true Reaſon 
why he may compel his Companion to account; but *tis not ſo in the Caſe of Joint Executors, 
for they are not entitled to any Moiety, but to the Whole, unleſs they are made Refiduary Lega- 
tees as well as Joint Executors ; for if ſo, and one of them dies Inteſtate, his Adminiſtrator ſhall 
| have a Moiety of the Surplus of the perſonal Eftate of the Teſtator, after Debts and Legacies paid, 
becauſe the Teſtator intended an equal Share to both, and his Intention will prevent any Right . 
by Survivorſhip. Sid. 33. 1 Ch. Rep. 238. Cox verſus Quantock. 


pos 


Of Actions, where they are Plaintiffs, good, and not good; and what 
may be joined in an Action by an Executoz o2 Adminiftratoz. 


I. We; RE two Joint Executors have commenced a Suit againſt the Defendant, and one of 
them dies pending the Action, it ſhall abate, tho' he ſo dying had been ſummoned and 

ſevered ; and the Law is the ſame where they are Defendants, and one of them dieth pending the 
Action againſt them. h | | 

2. Two Joint Executors, one of them had the Poſſeſſion of the Teſtator's Goods, which were 
afterwards taken from him, yet they muſt both join as Plaintiffs in an Action of Treſpaſs againſt 
him who took them away, becauſe the Poſſeſſion of one is the Poſſeſſion of both; and for that 
Reaſon, if one alone ſhould bring the Action, and the other ſhould releiſe it, ſuch Releaſe would 
be good. 3 Leon. 209. 4 Leon. 56. S. P. | 11 | | 

3. Two are Joint Executors; Proviſo, that one ſhall not adminiſter, yet the Action ſhall be 
brought in the Name of both. Dyer 3. B. a 

4. Mother, and Son an Infant, were made Joint Executors, and Adminiſtration was granted to 
the Mother during the Minority of her Son, afterwards ſhe married, and then the Husband and 
Wife as Executrix, brought an Action of Debt againſt the Defendant, who pleaded in Abatement, 
that there was another Executor, but not named in this Action; and upon a Demurrer to this 
Plea the Defendant had Judgment; but if the Plaintiffs had ſet forth this Matter ſpecially in their 
Declaration, that there was another Executor under Age, it might bave. been good, tho' he was 
not joined in the Action. Tel. 130. Smith verſus Smith. 1 Brownl. 101. S. C. Poſtea pl. 7. S. P. 

5. The Teſtator made two Executors, and then he deviſed, that if they ſhould refuſe, that in 
ſuch Caſe E. D. and T. S. ſhould be his Executors and died, afterwards thoſe who were firſt 
named did refuſe; adjudged, that they ſhall not be joined in an Action with the other Two as 
Plaintiffs, becauſe tis plain, that the Teſtator did not intend them all to be Executors, but Two 
alone, and that but upon a Condition; that if the othzr Two ſhould refuſe. 

6. The Teſtator made three Executots, and two. of them brought an Action of Debt againſt 
the Defendant as Adminiſtratrix to one-Truelock, upon a Bill of their Teſtator; who pleaded, ny 
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by the Wit Truclotk was made Executor with the Plaintifſs, and that the Teſtator appointed, that 
he pon pay ta his other Executors all ſuch Debts as he owed to him, before he ſhall meddle with the 
i; and then pleads, that Truelock had proved the Will with the other Plaintiffs, and that be 
had in his Life: time paid them the 16 J. for which the Action was now brought, Cc. and upon 
a Demurrer to this Plea the Plaintiffs had Judgment, becauſe Payment without an Acquittance is 
no good Plea, ſhe ought to have pleaded an Acquittance of the 161. Moor 11. Stapleton & at 
verfus Truelock. | | N Dil 1:57 bas flo 
7. Error in the Exchequer- Chamber on a 2 in B. R. the Teſtator obtained 1 
in bis Liſe: time and made an Infant and another of full Age Joint Executors and died; ſhe. of full 
Age was his Wife, and the Inſant was his Daughter, to both whom he had deviſed his Eſtate ;, 
the Wife proved the Will, with a Reſervata poteſtate to the Daughter when ſhe ſhould come in, 
and aſterwards the Wife alone brought a Scire facias upon this Judgment, ſetting forth all this 
Matter, and that there were two Executors, and that one was under the Age of ſeventeen Years; 
adjudged, that the Scire facias was well brought by her alone, becauſe the Infant could not prove 
the Will during her Infancy, and it would be very inconvenient, if no Execution'could be had u 
on the Judgment till the Infant ſhould be of full Age, the Judgment was affirmed. 1 Mod. 297. 


Hatton verſus Maskell. Ray. 198. S. C. 1 Lev. 181. S. C. 


8. But if both the Executors had been of full Age, and one alone had proved the Will and 
brought the Action without joining the other, it had been wrong, becauſe tho' the other had re- 
faſed, he is ſtill an Executor and may adminiſter as ſuch, when he will. 2 Lev. 239. Colborne ver- 
ſus Wright. Pe SO 8 | == 1 0 

9. One Executor or Adminiſtrator may join different Things in one Action, as where an Admi- 
niſtratrix declared upon an [adebitatus Aſſumpfit to her ſelf, but did not ſay as Adminiſtratrix, and 
upon an Infimul computaſſet to her as Adminiſtratrix, and concluded her Declaration with a Profert 
hic in Cur literas, &c. upon Nu Aſſumpſit pleaded the Plaintiff had a Verdict and entire Da- 
mages; and it was moved in Arreſt of Judgment, that the firſt Promiſe muſt be intended in her 


. own Right, and the ſecond muſt be in Right of the Inteſtate, becauſe it was warranted by her 


producing the Letters of Adminiſtration; but adjudged againſt the Opinion of Juſtice Tuiſden, 
that both might be joined in one Declaration, and that after a Verdict it ſhall be intended, that 
the firſt Debt was due to her as Adminiſtratrix, 2 Lev. 110. Curtis verſus Davis. Antea Joint 
Actions. (D) 6. S. P. 05 | | 2 

10. Anno 30 Car. 2. the like Judgment was given, (viz.) that an Executor might declare up- 
on two Promiſes, one made to himſelf and the other to his Teſtator, but that he could not be 
jointly ſued with another, becauſe he is to be charged de Bonis Teſtatoris, and the other de Bonis 


* propriis. 2 Lev. 228. Hall verſus Huſſam. 


Raym, 
123. 


11. Action by two Executors, in which they declared as Executors, and that they had proved 
the Will; the Probate being ſet ſorth, it appeared that one of them proved it, and thereupon the 
Defendant proved this Matter in Abatement, but he had Judgment to anſwer over, becauſe both 
the Executors have a joint Right, and he who did gown the Will may come in at any Time, 
and cannot refuſe, during the Life of the other. 1 Salk. 3. Brooks verſus Stroud. Farr. 39. S. C. 


(E 
Ot Actions, where they are Defendants, good, and not good. 


; 7 T* oint Executors cannot plead diſtinct Pleas, becants they both repreſent but one Per- 
I fon, (viz.) the Teſtator, who, if living, and an Action ſhould be brought againſt him, 


could have but one Plea himſelf. - 


2. Two Joint Executors, one of them made his Will and V. R. Executor, and died, and the 
other likewiſe died, but Inteſtate; afterwards a Legatee libelled againſt the Executor of him who 
died firſt, who pleaded this Matter ; and upon the Refuſal of this Plea by the Judge of the Spiri- 
tual Court, the Defendant moved for a Prohibition, but it was denied, for tho' the ſurviving Exe- 
cutor is entitled to the Whole of the Teſtator's Eſtate by our Law, and might have been ſued 
without joining the Executor of the dead Executor; yet it may be therwil in their Law, for 
the Executor of him who died firſt might have the whole Eftate in his Poſſeflion, or he might be 
an Executor of his own Wrong, and the Matter is purely teſtamentary and triable in that Court. 
1 Lev. 164. Guillam verſus Gill. Jt EMT | 711 
3. Two Joint Executors; an Action of Debt was brought againſt one of them, who pleaded, 
that 7. S. was made Executor with him, but not named in the Writ; and he did not aver in his 
Plea, that T. S. had adminiſtred; and upon Demurrer it was adjudged an ill Plea, for tho' where 
an Executor is Plaintiff, the Deſendant may plead that there was another Executor with the Plain- 
tiff not named in the Writ, without ſetting forth, that he adminiſtred, becauſe tis a. Thing not 
property in the Knowledge of the Defendant; yet where an Executor is Defendant, he muſt plead 


and aver, that the other Joint Executor did adminiſter, for this is a Thing which falls under his 


Knowledge. 1 Lev. 161. Swallow verſus Emberſon. Sid. 242. S. C. ren: 
4. Robert made his Brother Milliam Executor, and died, and afterwards Milliam made his 
Wife Lacy and one Todd Executors, and died; Lucy alone proved the Will, and ſhe. 2 two 
wy I "0" xecutors 


** 
* b — uLt—tE 
| | | 
— 
— 


. 
whilſt his Companions lived, yet after their Death he ſhall be preferred before any of their Exe- _— 
cutors; but the Civilians held, that a Renunciation is peremptory by the Civil Law. 1 Salk. 311. Hardr. 


Houſe and Downs verſus Lord Petre. , 

5. Decreed by Harcourt, Lord Chancellor, that where there are two or more Executors, one 
alone may give a Diſcharge, and the Joining of the other is not material; but if they join in a 
Receipt, and one of them only receives the Money, each of them is liable to the Whole, as to 
Cred:tors, who are to have the utmoſt Benefit of the Law, but not as to Legatees, and to thoſe. 
who claim Diſtribution, who have no other Remedy but in Equity; for as to them the ſubſtantial 
Part is to be conſidered, which is the Receiving the Money, and that ought, to be regarded in 


Conſcience, and not the Joining in the Receipt, which is only Matter of Form. 1 Salk. 318. 
Churchill verſus Hogſon. 


111. 
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— — 
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Jointenants and Tenants in 
Common. 


What ſhall be a Jointenancy of a Free- By what Acts a Jointenancy is not ſe: 
hold, either by Deed or Will. (A) o | 1 

What ſhall not be a Jointenancy of a | Where, and what Acts by one Jointe- 
Freehold, but a 'Tenancy in Com- | nant alone ſhall be good without his 

mon. (B) Companion. (F) 

Of Jointenants and Tenants in Common | Where, and by what Acts _ _— 
of a Chattel. (C) tenant cannot prejudice his Compa- 

By what Acts a Jointenancy ſhall be] nion; and of Actions by Jointenants 
ſevered, (ig.) by Fines, Recoveries, | and Tenants in Common. (G) 


Ge. (D) 


8 1 * — — "EY 


(A) 
What chall be a Jointenancy of a Freehold either by Deed oz Will, 


1. T EASE to Two, habendum to them for the Term of their Lives jointly, and to the 
| Survivor of them and his Aſſigns, whoever of them ſhould firſt happen to die, during 
the Life of the Survivor, and not otherwiſe, this made them Jointenants; then if 
one of them ſhould aſſign the Whole, and die, a Moiety only paſſeth. Mich. 31 H.8. 


Dyer 46. Tg 
2. Feoffment in Fee to the Uſe of himſelf and his Wife, who ſhall be hereafter ; adjudged, when 
he marries, the Wife ſhall take jointly with him, tho? at firſt all the whole Eſtate veſted in the Huſ- 
band. 1 Rep. 101. in Shelley's Caſe. 17 Eliz. Dyer 340. S. P. en 
3. The Teſtator having only tuo Daughters who were his Heirs, deviſed his Lands to them and 
their Heirs for ever; adjudged, they were Jointenants by this Deviſe, becauſe they take in an- 
other Manner than what the Law would have given them, which would have been as Coparceners 
by Deſcent, but here the Survivor ſhall have the Whole. Mich. 38 Eliz. Cro. Eliz. 431. Goldsb. 
28. 141. S. C. Mich. 40 Eliz. Dyer 350. S. C. See Poſtea pl. 14. | 
4. The Teſtator deviſed his Lands to his eldeſt and to his youngeſt Sons; it was objected, that 
the Sons were Tenants in Common, becauſe the eldeſt ſhould take by Deſcent ; but ad judged, that 


they were Jointenants, and that the eldeſt Son ſhall take by the Will, for the Benefit of him in the 
Remainder. Mich, 29 Elix. Goldsb. 28, | ds "1 
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Jointenants and Tenants in Common. 
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I. The Father gave Lands to his Son and his Wife, & eorum primogenit proli ſucceſſive, they 
having no Iſſue at that Time, buy afterwards they had Children; adjudged, that after the Death 
of 'the Son and his Wife, their Iſſue ſhould take nothing by this Grant, becauſe they were not in 
Being at the Time when it was made; and by the Grant, 'tis plain, that the Iſſue were to tak 
jointly with them.” Mich. 30 Elix. Cro. Eliz,121. Stevens verſus Lawton. 

6. The Teſtator deviſed his Lands to T. P. in Fee, and in the ſame Will he deviſed the ſame 
Lands to . C. in Fee ;' adjudged, that they were Jointenants. Cro. Eliz. 9. 3 Leon. 11. S. C. 
J. The Father having three Houſes, and one Son and two Daughters, deviſed all his Houſes to 
bis Wife for Life, Remainder of one of his Houſes, r. to his Son and his Heirs, Remainder of 
another Houſe to his eldeſt Daughter and her Heirs, Remainder of the third Houſe to his youngeſt 
Daughter and her Heirs; and if any of his three Children ſhould die, without Iſſue of his or her 
Bodies, then the other ſurviving ſhall have totam illam partem between them, equally to be di- 
vided ; the Teſtator and his Wife and one of his Daughters died, hut that Daughter left Iſſue; 
then the Son died without Iſſue, and afterwards the ſurviving Daughter and her Husband entered 
into the Houſe deviſed to the: Son, then ſhe died, and her Husband held the Poſſeſſion as Tenant 
by the Curteſy ; the Queſtion was, if his Wife, who. was the ſurviving Daughter, ſhould have all 
that Part deviſed to the Son, who was dead without Iſſue; or whether the Child of the other dead 
Siſter ſhould be Coparcener with her; adjudged, that theſe Words totam illam partem ſhall extend 
to the Houſe, and not to the Eſtate in the Houſe ; and that if both the Daughters had ſurvived 
the Son, they would have been Coparceners, not by the Will, but by Deſcent ; and the Will being 
of the ſame Effect, and making no other Diſpoſition than what the Law would have done with- 
out it, therefore as to that Matter 'tis void, and in ſuch Caſe the Law ſhall take Place, and 
the Child of the dead Daughter ſhall be Coparcener with the Survivor; ſo the Husband could not 
be Tenant by the Curteſy. Hill. 29 Eliz. 3 Leon. 185. Pettiwood verſus Cook. 1 And. 180. S. C. 
2 Leon. 129, 193. S. C. Cro. Eliz. 52: S. C. Latch 46. S. C. Eftate for Life. (B) 4. S. C. 
8. So where the Teſtator deviſed ſeveral Parts of his Lands to his reſpective Sons in Tail, and 
if any of them ſpould die without, Iſſue Male, that the Survivor each to be the others Heir, but 

* x And. did not ſay by * equal. Portibas.; adjudged, that by this Clauſe the Sons were Jointenants, and this 

194. will plainly appear by tranſpoſing the Words thus, (viz.) each Survivor ſball be the other's Heir, 

Fowler v. ſo that when one of them dies without Iſſue, (as it happened the eldeſt Son did in this Caſe) the 

Ongley, next Brother ſhall not have his Part alone, but all his ſurviving Brothers ſhall be Jointenants. 

Caſe . Goldsb. 100. Hambleden verſus Hambleden. Owen 25. S. C. Cro. Eliz. 163. S. C. 1 Leon. 166. & C. 

Words By 3 Leon. 262, and cited in 1 And. 194. *. is 

equal Portions vere in the Mill, and that is a Tenancy in Common. 


9. Now as to the Word Equally, it generally makes a Tenancy in Common, as where the Teſta- 
tot deviſed” his Lands to his Children, equally to be divided between them; but if the Deviſe had 
been to Two equally, and to their Heirs, this would have made them Jointenants, 'becauſe they 

| haye equal Eſtates. 2 And. 17. Lowen, verſus Bedd. Poſtea (B) pl. 5. S. P. 3 
Gouldsb. 10. Not long before the laſt Caſe there was a contrary Reſolution, as reported by Croke and 
+ oo Couldiborougb, (viz.) the Teſtator deviſed his Lands to his Children, equally to be divided between 
$94. S. C. them, this was held to be Jointenauc); but thoſe Reporters muſt be miſtaken, not only becauſe 

Serjeant Moor, who reports the ſame Cafe, tells us that it was adjudged a Tenancy in Common, but tis 

expreſly againſt the fifth Reſolution in Ratcliſfe's Caſe, which was thus, (viz.) the Mother deviſed 

| her Lands to her Son in Tail, Remainder to her two Daughters and to the Heirs of their Bodies 

begotten, by equal Portions, equally to be divided amongſt them; the Son died without Ifſue ; ad- 

judged, that the two Daughters were Tenants in Common, for theſe Words in a Will equally to be 

divided, &c. make a Tenancy in Common. Cro. Eliz. 330. Dickens verſus Marſhall. 3 Rep. 39. 
in Ratcliffe's Caſe. Eſtate for Life. (B) 9. S. C. truly reported. 

11. The Teſtator ſurrendered Copyhold Lands to the Uſe of his Will, and deviſed it to his two 

Sons and the Hitrs'Males of their Bodies, and that they ſhould not enter till their ſeveral Ages of 

twenty-one Years; and farther, that his Executors ſhould have the Lands for the Performance of 
his Will until his Sons ſhould come to their 8 Ages of twenty-one Years; adjudged, that 
the Sons are Jointenants, and if one enter when he comes of Age, the other being ſtill under 

Age, that ſball not deſtroy the Jointenaney. Telv. 183. Ailett verſus Choppin. 2 Cro. 259. S. C. 

Poſtea (E) 3. S. CG. | | 


- 


12. Three Jointenants, one of them let his Share to the other, and then they Two made a 
Leaſe of the Whole, and in Ejectment the Plaintiff declared upon this Leaſe, ſuppoſing it to be 
made by both as Fointenants of the Inheritance, which was falſe, for they Two let only their 
two Parts jointly, and one of them having the Share of the Third as Tenant in Common, he 
alone let that Part, and not jointly with bis Companion. 2 Cro. 83. Jordan verſus Steere. 

13. The Father by Deed made between him and his eldeft Son, bargained and ſold his Lands to 
the Son, habendum to him and to his Heirs and Afigns, to the only Uſe of the Father and Son, 
their Heirs and ns for ever; adjudged, that they were Jointenants. Mich. 7 Fac. Samm's Caſe. 

14. The Father aving two Sons, deviſed his Lands to them jointly and ſeverally ; adjudged, 
that they were Jointenants and not Tenants in Common, notwithſtanding the Word Several, be- 
cauſe tis added and coupled to the Word Jointly. Poph. 52. Morgan's Caſe. See pl. 3. 
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15. In Treſpaſs on a Special Verdict, the Caſe was, a Leaſe was made to Husband and Wife, 
and to their Son, habendum to all three from the Date of the Leaſe, pro termino vita eorum 
& cujuſtibet ipſorum alteri poſt alterum  diutius viventi, with a Letter of Attorney to make 
Livery, Oc. adjudged, that the Leſſees took jointly, and not ſeverally. Moor 636. M:!low verſus 

ay. KS W644 . Ne __— k 19 4 1 | 6 
—_— The Teſtator being ſeiſed in Fee, deviſed his Lands to his e for Life, and after her 
Deceaſe to his three Daughters, and the Heirs Males of their Bodies, and for want of ſuch I. 
ſue to their Heirs Females ; the Wife and two of the eldeſt Daughters died ; adjudged, that the 
ſurviving Daughter ſhall have the whole for her Life, becauſe the three Siſlers were Jointe- 
nants for Life, and where ſeverally Tenants in Tail of the Inheritance. Lea 47. Fletcher's 
Caſe. . | ea oP, 
17. The Father having two Daughters and a Son, deviſed his Lands to his Daughters equally to 
ze divided between them; adjudged, that if the Will had gone no farther, the Daughters had been 
Tenants in Common by that Clauſe ; but there were theſe Words following, to have and to hold to 
the Survivor of them, and to the Heirs of the Body of ſuch Survivor, until each of them receive 
t5ol. at one entire Payment, upon Condition, that upon Payment of the Money, the Mill to 
be void: Now by this ſubſequent Clauſe it ſeems, that the Teſtator intended his Daughters 
mould be Jointenants for Life, and that the Survivor ſhould have an Eſtate-tail in the Whole, 
in Truſt to pay her Siſter's Portion, which otherwiſe might never be paid ; for if the Daugh- 
ters had been Tenants in Common for Life, even in that Caſe the Survivor would have been 
{ill Tenant in Tail, and by the Death of the other, her Portion would never have been paid, 
becauſe her Eſtate was determined by her Death ; and this would be contrary to the very Con- 
dition of the Will, which plainly ſhews, that the Teſtator did not intend, that her Eſtate ſhould 
determine, or that the Will ſhould be void, before the Portion was paid. Style 211. Furze verſus 
H-eks, or Ford verſus Lenthall. 1 Roll. Abr. go. | 

18. H. Hill being ſeiſed in Fee covenanted, &c. that in Conſideration of the Love which he 
had for William Hill, and for that he was of his Name and Kindred, and for preſerving and 
continuing his Lands in the Name of the Hills, and in Conſideration of a Marriage to be had 
between Richard Hill, the Son of the ſaid Milliam, and Urſula, the Daughter of T. S. cove- 
nanted to aſſure his Lands to himſelf for Life, and after his Deceaſe, Remainder to the Uſe of the 
ſaid Richard and Urſula, and to the Heirs of the Body of the ſaid Richard, Remainder over, Cc. 
and afterwards he made a Feoffment, and levied a Fine to the ſaid Uſes: Richard married an- 
other Woman, and Urſula another Man ; the Queſtion was, what Eftate Urſula had ; and ad- 
judged, that ſhe was Jointenant with Richard, notwithſtanding the Marriage did not take Effect, 
becauſe the Feoffment and Fine were to that Uſe; but if it had been made in Conſideration of 
Marriage, ©&c. and they had not married, ſhe would then have nothing. V. Jones 347. Jones 
verſus Boyleſon. | | wt | 

19. Adjudged, that Tenants in Common may join in an Action on the Caſe for hindering a 
Watercourſe. Noy 135. Stone verſus Browick. 5 5 | 

20. Feoffment in Fee, in Truſt for himfelf for Life, and afterwards to pay the Profits to John, 
Robert and Nicholas, Dickens in ratable and equal Manner ; and when they ſhould come to the 
Age of twenty-one Years, then to convey the Premiſſes to them and their Heirs ; the Queſtion 
in Chancery was, whether this Truſt was a Jointenancy, and ſo ſhould ſurvive, or a Tehancy in 
Common ; and decreed a Tenancy in Common, as well of the Inheritance as of the Profits, and 
as well by a Deed as by a Will, in both which the Intention is to be conſidered. 2 Lev. 232. 
Bois verſus Roſewell and Dickens. See 4 Anne cap. 16. 


21. In Waſte, the Caſe upon the Pleadings was, that one Tenant in Common brought an 


P w __ 


Action of Waſte, without joining his Companion; & per Curiam, the Action of Waſte is well 


brought by one alone; *tis true, they muſt join in Perſonal Actions, where Damages are to be re- 
covered, but they muſt ſever in the Realty ; now Waſte is a mixt Action, and it ſavouring of the 
Realty, that ſhall draw over the Perſonalty to it, and by Conſequence this Action by one alone 

is good. 2 Mod. 61. Curtis verſus Bourn.  _ | . | 
22. Indebitatus Aſumpſit, Cc. upon a Trial at Bar, the Caſe was, a Grant was made of the 
Office of the Clerk of the Papers to two, for their Lives, and for the Life of the Survivor ; one 
of them conſents, that another ſhall be admitted, and accordingly a new Grant was made of the 
fame Office to the Peffon conſenting and to another; and this was likewiſe for their Lives, and 
for the Life of the Survivor; one of the firſt Grantees dies, and whether the other ſhould have 
the whole Profits by Survivorſhip, was the Queſtion : Et per Curiam, where two have an Office 
for their Lives, and for the Life of the Survivor, if one of them ſurrenders to the other, and a 
new Grant is made to, this other and a Stranger, they are then both jointly ſeiſed, and he hath 

barred himſelf of the Survivorſhip. 2 Mod. 95. Woodward verſus Afton. . | 5 
23. Caſe, Cc. in which the Plaintiff declared, that he was Owner of a fixteenth Part of a 
Ship, and the Defendant wes Owner of another ſixteenth Part of the ſame Ship, and that he 
fraudulently and deceitfully carried the ſaid Ship into Places beyond the Seas, and diſpoſed 
her to his own Uſe, by Reaſon whereof the Plaintiff loſt his ſixteenth Part, ad damnum, 
Oc. Upon Not guilty pleaded, the Plaintiff had a Verdict, but could never get Judgment; be- 
cauſe Texauts in Common have no Remedy by Action againſt each other; and here the Plaintiff 
and Deſendant were Tenants of Common of this Ship, and tho” it was laid in the Declaration, 
4b aa: 574 1 88 
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1032 Jointenants and Tenants in Common. 


that the Defendant deceptive diſpoſed the Ship, and it was ſo found by the Verdict; yet it will 
not help, becauſe the Law ſuppoſes a Truſt between Tenants in Common, and that there can 
be no Fraud between them. Ram. 15. Graves verſus Saucer. See Noy 14. Croſſe verſus Abbort. 
Sid. 15). 24. Two Tenants in Common had a Leaſe, in which there was a Covenant for the Leſſee to 
1 Lev. repair, and in an Action of Covenant for not repairing, the Plaintiffs had a Verdict; and it was 
103. objected in Arreſt of Judgment, that Tenants in Common ought not to join in this Action, be- 
cauſe to repair a Houſe ſavours of the Realty; tis true, in Real Actions, they may not join, 
but in all Perſonal Actions, where Damages are to be recovered, they may join, as in Debt for 

Rent; and ſo is Keilw. 114. They may join in a Detinue of Deeds; they may join or ſever in 
mixt Actions; as in parco fracto, Moor 452. fo in Account, Godb. 90. So if two Tenants in 
Common make a Leaſe for Years, rendring Rent, and then one of them dies, the Executor and 
the Survivor may join in an Action of Debt, or ſever; ſo the Plaintiffs had Judgment. Raym. $0. 
Kitchin verſus Bulkly. _ Mt 
23. In Replevin for taking his Cattle in a Place, called Fludder-Park; the Defendant avowed 
for that the Place where, &c. contained twenty Acres, and that he was ſeiſed in Fee of a third 
Part of a Meſſuage or Tenement, called Trewint, of which the ſaid twenty Acres are Parcel, 
and that he demiſed the ſaid third Part to F. R. for 99 Years, rendring Rent, S. and for two 
'Years Rent arrear he deſtrained, &c. the Plaintiff replied in Bar, and confeſled the Seiſin of the 
third Part, and the Leaſe prout, & c. but faith, that before the Taking, &. one William Spry 
was ſeiſed in Fee of the other two Parts of the ſaid Meſſuage, and being fo ſeiſed, he licenſed 
the Plaintiff to put his Cattle in and upon the ſaid twenty Acres; and that by Licenſe, as afore- 
ſaid, he put them in, where they remained till the Defendant took them, &. and upon Demur- 
rer it was adjudged, that the Plaintiff and Defendant being Tenants in Common of undivided 

Parts, one of them could not diſtrain the Cattle of the other, or of a Stranger, who put 
them in by his Licenſe, for Rent due to the other; and that the Plaintiff having conteſ- 
ſed and avoided, it had been impertinent for him to have traverſed, that the Cattle were taken 
in tertia parte tantum. 2 Vent. 227, 283. Kemp verſus Corey & al. See Moor verſus Neu- 
man. | 

26. Covenant to ſtand ſeiſed to the Uſe of T. P. for Life, and afterwards to V. R. and S. . 
equally to divided, and to their Heirs and Aſſigns for ever ; the Lord Keeper North decreed, that 

this was a Tenancy in Common as well of the Iuberitance, as of the Eſtate for Life, and that 

the Words ſhall not be conſtrued to make a Tenancy in Common for Life, and a Jointenancy of 
the Inheritance; for in ſuch Caſe there would be a Survivorſhip of the Inheritance, which is never 

favoured in Law, in Prejudice of the Heir ; and he held, thata Deviſe to two equally, would make 

a Tenancy in Common. 2 Vent. 365. | 

2 Lev. II. 27. In Replevin for taking his Cattle, the Defendant avowed, for that the Place where, Cc. 
f Time out of Mind was Parcel of the Manor of Old Fillongley, Cc. and that the Mayor and Bai- 
liffs and Commonalty of Coventry, and one Millon and qthers, were ſeiſed thereof in Fee; and by 

Indenture made between them of the one Part, and one Baſſnett of the other Part, &c. de- 
miſed the Premiſſes, rendring Rent; there was an Iſſue and a Verdict for the Plaintiff ; but it 
was arreſted, for that the Avowant had alledged, that the Corporation and Millon, and other 

natural Perſons, were ſeiſed in Fee, &. when by the Law a Corporation and a Natural Perſon 
cannot be Jointenants. 2 Saund. 319. In Bennett and Holbech's Caſe. ; 

28, In a Special Verdict in Ejectment, the Caſe was, the Teſtator being ſeiſed in Fee, and 
| having two Daughters, Frances and Jane, and Frances having Iſſue Phillip and Frances, he de- 
viſed his Lands to Jane his Daughter, and to his two Grand-Children, for thirty Years, to hold 

by equal Parts, (viz) his two Grand-Children to have one Moiety of the Rents and Profits, and 

his Daughter Jane the other Moiety ; and that if either of them ſhould die before the Term ex- 
pired, then for the Benefit of the Survivor ; afterwards he made a Codicil, by which he gave 

Power to his Executors to let his whole Lands for the Benefit of his Children for thirty Years ; 
one of the Grand-Children died, but left a Child; this being adjudged a Tenancy in Common 

in C. B. a Writ of Error was brought in B. R. and the firſt Queſtion was, whether the Power 

given to the Executors by the Codicil, did take away the Intereſt veſted in the Children by the 
he” Wil; and per Curiam, it ſhall not, becauſe the Executors had only a bare Authority, and no In- 

tereſt : The next Queſtion, was, whether the Deviſe to bis Daughter and Grand- Children by e- 
qual Parts, and that if any die without Iſſue, then it ſhould ſurvive to the other; whether Fran- 
ces the Grand Child, being dead, but leaving a Child, her Intereſt ſhould ſurvive to her Brother 
. Phillip, or go to her own Child; and per Curiam, it ſhall go to her own Child, becauſe the Te- 
ſtator having made them Tenants in Common, by equal Parts, and deviſed it by Moieties, there can 
be no Survivorſhip in ſuch Cafe by Law. 3 Mod. 209. Anonymus. See King verſus Rumball. 

2 Lev. 29. In Ejectment, the Caſe was, the Father deviſed his Lands to his two Sons, and their 
313. _ Heirs, and to the Survivor of them, equally to be divided between them and their Heirs, after the 
Death of his Wife; Treby; Ch. Juſt. and two other Judges were of Opinion, that the Sons were 

. Tenants in Common, becauſe by theſe Words it appeared, that the Father intended not only to 
provide for them, but for their Poſterity; for the Words are, equally to be divided between them 
and their Heirs ; tis true, by the firſt Wards tis given to them and their Heirs, and to the Sur- 
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vivor; but the laſt Words explain what he meant by the Survivor, (viz.) that the Survivor 
mould have an equal Share with the Helrs of him who ſhould firſt die; here the Inheritance is 
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appointed to be equally divided between the Sors and their Heirs ; and 'tis obſervable, that theſe 
Words immediately follow the Word Survivor, which ſhews, that he intended a Diviſion in the 


' Caſe of Survivorſhip ; and this differs from Style 211, and 2 Roll. Rep. go, for there the Inheri- 


tance was fixed in the Surviyor ; but Powell Juſtice held, that by the Word Survivor, there 
was an expreſs Jointenancy deviſed, and no Conſtruction ſhall be, what the Teſtator intended 
againſt ſuch expreſs Words. 1 Salk. 226. Bliſſett verſus Cranuell. See 2 And. 17. 3 Cro. 443, 
695. Lewin verſus. Dodd, S. P. Moor 558. S. C. Style 434. Torrell verſus Frampton, S. P. A De- 
viſe to three Sons, and to their Heirs reſpectively, makes a Tenancy in Common. 

30. In a Trial at Bar in Ejectment it was reſolved, that the Poſſeſſion of one Jointenant is the 
Poſſeſſion: of both, ſo. as to prevent the Statute of Limitations ; and that if one Jointenant levy 
a Fine, it ſevers the Jointenancy; but it doth not amount to an actual Turning out his Companion, 
1 Salk. 286, In Ford and Grey's Caſe. 

31. In Trover, upon Not guilty pleaded, the Caſe was, the Defendant was Tenant by the Curteſy 
of Lands in Ireland, and had cut down and ſold the Trees; the Reverlion belonged to the Plaintiff; 
and two others in Coparcenary ; W r that in all local Actions, as in Treſpaſs quare clauſum 
fregit, the Plaintiff cannot prove a Treſpaſs, but where he lays it; nor lay it in any other Place but 
where it was done; but in tranſitory Actions, as Trover, he may lay the Converſion here, and 
prove it to be done in Ireland; that one Jointenant, or Tenant in Common, or Coparcener, can- 
not bring Trover againſt his Companion; if he does, tis good Evidence upon Not guilty ; but he 
may againſt a Stranger, and then 'tis pleadable in Abatement. 1 Salk. 290. Brown . verſus 
Hedges. 

= In Replevin, the Defendant made Conuſance as Baliliff to the Counteſs of Salisbury for 
Rent arrear ; and it appeared in the Conuſance, that the Reverſion deſcended to the ſaid Counteſs, 
and to her Siſter, as Coparceners, &c. and upon a Demurrer, it was adjudged, that the Conu- 
ſance was ill, becauſe both the Siſters ought to join, for they take as one Heir by Deſcent. 1 Salk. 
390. Stedman verſus Bates or Page. 

33. Adjudged, that one Tenant in Common may diſſeiſe his Companion; but it muſt be by 
actual Turning him out, and not by a bare Perception of the Profits. 1 Salk. 392. Reading's 
Caſe. Ek | | | 
34. In Replevin, the Defendant made Conuſance, as Bailiff to V. R. and T. P. and ſhewed, that 
ſuch an one being ſeiſed in Fee of the Place where, &c. granted an Annuity of 100 l. per Annum, to 
five Perſons, to be equally divided amongſt them, to have and receive 20 J. to each of them during 


5 Mod; 
141. 


their Lives, and the Liſe of the Survivor; and that if one died, his Share ſhould be equally di- | 


vided amongſt the Survivors, and that /. R. and 7. P. were the Suryivors ; the Avowant had 
a Verdict and Judgment; and it was inſiſted in Arreſt of Judgment, that the Grantees of this An- 
nuity were Tenants in Common, and not Jointenants ; and if ſo, then Tenants in Common can- 
not join in an Avowry, but muſt avow ſeverally. Holt, Ch. Juſt, held, that the Words, equally 
to be divided, did not make a Tenancy in Common in a Deed, tho* they might in a Mill, ſo that 
this is but one Rent, and one Grant undivided ; and if ſo, then they are Jointenants ; and fo ir 
was adjudged. 1 Salk. 390. Ward verſus Everard. See Knight's Caſe, in which there is but one 
Reſervation, and the Land at firſt is charged with the intire Rent. | 

35. Surrender of Copyhold Lands to the Uſe of A. B. C. and their Heirs, equally to be divided 
between them and their Heirs, reſpeftively : Two Judges held this to be a Tenancy in Common; but 
Holt, Ch. Juſt. held it a Jointenancy; for if a Feoffment is made to A. and B. equally to de di- 
vided, they are Jointenants, becauſe they have the Lands by one Title, and the Words, equally 
to be divided, import no more than what was implied before; but if it be to A. and B. habendum 
one Moiety to A. and the other to B. the Habendum makes them Tenants in Common; for they 
have ſeveral Titles, and there muſt be ſeveral Liveries and Seiſins; that the Word divided did 


not import a Tenancy in Common, becauſe, tho ſuch Tenants hold by ſeveral Titles or Rights, 
yet their Poſſeſſion is entire and undivided: a Deviſe to two and their Heirs, equally to be di- 


vided, was formerly held a Joint Eſtate, but now it makes a Tenancy in Common, not by Force 
of the Words, but by the Intention of the Teſtator, that there ſhall be no Survivorſhip : a De- 
viſe two equally to be divided, habendum to them, and to the Heirs of the Body of the Survi- 
vor, makes a Jointehahcy. - Salk. 391. Fiſher verſus Vigg. TOW: 75 

36. 1 wo Coparceners ; there was Judgment had againſt one of them, and the Goods of both 
were taken in Execution, and adjudged good; for if the Sheriff had ſeiſed only a Moiety, and ſold 
it, the other Coparcener would have a Right of a Moicty of that Moiety; therefore he muſt 
ſeiſe the Whole, and ſell the Moiety thereof undivided, and then the Vendee will be Tenant in 
Common with the other Coparcener. 1 Salk. 392. Heydon verſus Heydon. 
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What ſhall not be a Jotntenancy of a Freehold, &c. but a Tenancy in 
Common. See antea (A) pl. 9, 10, 17. 


1. IF before the Statute 27 H. 8. of Uſes, a Feoffment had been made to a Man and Woman, 
| ard to their Heirs, and they afterwards married, and then the Statute was made; in ſuch 
Caſe they hold by Moieties; and if the Husband alieneth, tis good only for a Moiety, becauſe the 
Statute executes the Poſſeſſon according to the Quality, Form and Manner which they had in the 
Uſe. Plowd. 58. Talbotr's Caſe. 
2. Lands were given to three in the Premiſſes of the Deed, habendum to one for Life, Remain- 
der to the other for Life, Remainder to the third for Life ; adjudged, that thgy were not Foin- 
tenants, but ſhould take ſucceſſively. Paſch. 5 Mar. Dyer 160. | 

3. So where Lands were given to the Mother and her Son, habendam to them for Life, or to 
one of them after another, as they are named in the Deed, and not jointly ; adjudged, that they 
were not fointenants. Mich. 20 Elix. Dyer 361. 

4. Tenant for Life, Remainder to three others for their Lives; he in the Reverſion levied a 
Fine ſur Cogniſance de droit, &c. to the Uſe of the Tenant for Life, for his Life, and afterwards 
to the Uſe of one of the Remainder Men in Fee; the Tenant for Life died, and ſo did he in Re- 
mainder for Life, who took the Eſtate in Fee by the Fine; adjudged, that his Part ſhall deſcend to 
his Heir, and ſhall not ſurvive to the other two, who had the Remainders for Life. Cro. Eliz. 
481. Child verſus Heſtcott. 2 Rep. 6. S. C. Poſtea (D) 2. S. C. 

5. Deviſe of Lands co his two Sons, equally to be divided between them ; this makes them Te- 
nants in Common, and not Fointenants ; for Tenants in Common are thoſe who have an equal Right 
to Lands, and hold them by ſeveral Titles ; but Jointenants are thoſe who hold Lands jointly by 
one Title, and without Partition; and they muſt jointly plead, and be jointly ſued, and ſo muſt 
Coparceners ; but there is a Survivorſhip between Fointenants, but none between Coparceners. 
1 Bulſt. 113. Newman verſus Edwards. See [C) pl. 1. (D) pl. 5. S. C. | 
6. In an Action of Debt for Rent reſerved upon a Leaſe, the Caſe upon the Pleadings was, 
the Teſtator being ſeiſed of the Lands in Fee, deviſed them to Thomas and John Lewin equally, 
and to their Heirs ; the Queſtion was, whether they were Jointenants, or Tenants in Common; 
and adjudged, that they were Tenants in Common, by the Word Equally, tho" the Ch. Juſtice 
Popham was of Opinion that Word was not put in the right Place; for if it had been to them, 
and to their Heirs equally, it would have made a Tenancy in Common, but not where that Word 
is placed before the Word Heirs, as in the principal Caſe. Moor 558. Lewin verſus Cox. 

7. Deviſe to B. G. and V. R. and to four more, to hold to them, their Heirs and Aſſigns for ever, 
and that all of them ſhould have an equal and like Share, Part and Part alike ; adjudged, that 
by this Deviſe to them, their Heirs and Aſſigns, and that they ſhould have Part and Part alike ; 
they were not Jointenants, but Tenants in Common. Cro. Car. 53. Thorowgood verſus Collins. 

8. The Teſtator having four Daughters, deviſed his Lands to his Wife for Life, and after her 
Deceaſe, equally to be divided amongſt his Daughters, Or their Heirs ; the eldeſt Daughter at 
that Time had a Daughter, but afterwards the Mother died, and then the Queſtion was, whe- 
ther that Daughter ſhould have the fourth Part of the Lands which' would have been the 
Share of her Mother, if ſhe had been living; and adjudged, that fie ſhould, for the Word 
Heirs was not added of Neceſſity, ſo as to make all the four Daughters take by Purchaſe ; but 
to make the Heir of the eldeſt Daughter a Title to her Part of the Lands; and 'tis the ſtronger, 
being in the Disjunctive. Mich. 3 Car. Godb. 362. Tailour verſus Hodgkins. | 


Ly 
Of Jointenants and Tenants in Common of a Chattel, 


1 Teſtator being poſſeſſed of a Term for Tears, deviſed it to his two Sons equally ; 
this was made a Quære, whether they were Jointenants, or Tenants in Common, in Anno 
27 H.8. Dyer 25. But in Hillary-Term, 29 Eliz. it was reſolved, that they were Tenants in Com- 
mon. Cook verſus Petwell. 3 Rep. 33. In Ratcliff s Caſe. S. P. Ian: 

2. A Leaſe was made to two; provided, that if they died within the Term, that it ſhould 
ceaſe ; they made a Partition, and afterwards one died; adjudged, that his Executor ſhall have 
the divided Moiety. Dyer 67. Farrington's Caſe. 

3. Leaſe for twenty-one Years to Husband and Wife, if he or ſhe, or any Child begotten be- 
tween. them, ſhould ſo long live; the Wife died without Iſſue; the Queſtion was, whether the 
Leaſe was determined; and adjudged, that it was not, becauſe by the Disjunctive, if he or ſhe, 
Cc. ſo long live, it appears, that the Intent was, that it ſhould not be determined by the Death 
of one of them. Paſch. 29 Eliz. Gold}. 71. Corn verſus Baldwin. | P 
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4. Adjudged, that where a Tree grows in 2 Hedge which divides the Lands of B. and . ſo 
that the Roots thereof are nouriſhed by each of their Lands, that they are Tenants in Common of 


this Tree, 2 Roll. Rep. 255. 


SSL een * 
m | 15 (D) 


By what Acts a Jointenancy wall be tevered, (viz.) By fines, Keco- 
rr ee, e veries, &c. . 11 


901 f | | | 
I. WO Tointenants of a Term for Years, one of them grants Part of the Term to another, 
| F this is a Severance of the Jointenancy ; but if the Husband hath a Term for Years in 
Right of his Wife, and grants Part of it to another, rhe Wife ſhall have the Reſidue, which was 
not granted, if ſhe ſurvive her Husband. Cyo. Eliz.. 33. Simms's Caſe. Mich. 21 Eliz. 2 Leon. 
159. Pleadall's Caſe. S. P. e * | 75 9 

2. Tenant for Life, Remainder to V. R. and to another for Life, Reverſion to M. M. and his 
Heirs, who levied a Fine to the Tenant for Life, and to V. R. to the Uſe of the Tenant for Life, 
for his Life, Remainder to the Uſe of V. R. in Fee; then the Tenant for Life died; adjudged, 
that by his Death, the Jointure between /. R. and the other who were Jointenants for Life, was (e- 
vered, and that the ſaid V. R. was now become Tenant in Common with the other; and this 
Difference was taken, '(viz.) when a Fee-ſimple is limited by a new Conveyance, there one may 
have the Fee, and another an Eſtate for Life; but when both of them are Tenants for Life firſt, 
and then one of them gets the Fee-fimple, there the Jointure is ſevered. 2 Rep. 6. Wiſcort's Caſe. 
Cro. Eliz 481. Antea (B) 4. S. COC. | | 2 

3. The Caſe was, two Jointenants for Life, one of them makes a Leaſe to T. S. to commence 
immediately after his Death, and afterwards he died, and the Leſſee entered; adjudged by nine 
2 that this Leaſe ſhall bind his Companion, as well as if it had been to take Effect in Poſ- 
eſſion in the Life · time of the Leſſor; but three Judges held it void, becauſe tis impoſſible it 
ſhould take Effect and commence in the Life-time of the Leſſor, unleſs he ſurvive the Leſſee; for 
by a Leaſe in Poſſeſſion the Jointure is ſevered, tho' the Freehold ſtill remains. 2 And. 26. | 

4. Husband and Wife, Jointenants of a Manor, and to the Heirs of the Body of the Husband, 
Remainder to B. in Tail; the Husband alone in the Life-time of his Wife ſuffers a Common Reco- 
very with Voucher, the Remainder Man is attainted of Treaſon, and the Husband died without 
Iſſue, and then his Wife died; now, tho' ſhe was jointly ſeiſed and ought to have been named 
in the Writ, Which is not good without naming her; yet the Vouchee by entring generally into 
the Warranty, hath admitted it to be good, and ſo the Recovery ſhall be a Bar to one Moiety. 
Marqueſs of Winton's Caſe. 3 Rep. 1. | 
F. Deviſe of Lands to Two, equally to be divided, &c. they are not Jointenants ; but if a Re- 
verſion do deſcend upon one Jointenant; in ſuch Caſe the Jointure is ſevered, and by Operation 
of Law they are then Tenants in Common. 1 Bulſt. 113. Newman verſus Edwards. Antea (B) 
pl.5. S. C. Poſtea (E) pl. 2. S. C. 

6. Two Jointenants, the one by Deed grants, bargains and ſells* all his Eſtate, Right, Title, 
Cc. to the other; adjudged, that this amounts to a Releaſe; and in Pleading it muſt be ſet forth 
quod relaxavit, becauſe one Jointenant cannot grant to another. 1 Vent. 78. Cheſter verſus Mal- 
ſon. Sid. 452. S. C. 2 Saund. 96. S. C. Raym. 187. S. C. | 

7. In Ejectment, the Caſe was, the Father having two Sons and eight Daughers, covenanted to 
ſtand ſeiſed to the Uſe of his ſecond Son for Life, Remainder in Tail to his Iſſue, and for Default 
of Iſſue, to all his Daughters in Tail, ſo that they were Jointenants by this Settlement; the Father 
died, and his ſecond Son intending to ſettle the Eſtate upon his elder Brother, he and four of his 
Siſters join in a Common Recovery to the Uſe of himſelf for Life, and afterwards to his Sons in 
Tail, and afterwards to his elder Brother in Tail Male, and afterwards to his ſaid four Siſters in 
Tail, and died without Iſſue; the elder Brother entered and ſuffered a Common Recovery, in 
which the other Siſters joined and limited new Uſes, and then died without Iſſue ; the Daughters 
entered and conveyed to ſeveral, and ſome of them died without Iſſue; the Queſtion was, whe- 
ther by the firſt Recovery the Eſtate of four of the Siſters was turned into a Right, who did not 
join in that Recovery; and adjudged that it was, for where there are ſeveral Jointenants, and ſome 
of them ſuffer a Common Recovery of the Whole, the Eſtate of the others is turned into a Right; 
and by this firſt Recovery the ſecond Brother had deſtroyed the contingent Remainders, and gain- 
ed a new Eſtate. Sid. 241. Morgan's Caſe. | 5 


) 
By what As the Jointenancy is not ſevered, 


Is I a Feme Sole and B. G. purchaſe a Term for Years jointly, and afterwards they intermarry, 
4 this is no Severance of the Jointenancy. Bracebridge's Caſe. See 14 Elix. Dyer 318, 
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2, Where Lands are given to Two, and to the Heirs of one of them, and afterwards the Rexer- 
fou 4 8% 00S this ſhall not ſever the Jointure. 1 Bulft. 113. Newnan verſus: Edwards. 
ntea 5. J. C. \ N = 214 2 

3. Deviſe to his two Sons, and to the Heirs Males of their Bodies, but that they ſhould not enter 
till their ſeveral Ages of twenty Years, and that his Executors ſhould have his Lands to perform 
his Mill in the mean Time; adjudged, that theſe Clauſes ſhall be tranſpoſed, ſo as to make the 
Eſtate of the Executors precede the joint Eſtate to the Sons, (viz.) that his Executors ſhall have 
his Landg in their Poſſeſſion until his Sons come of Age, and then they ſhall have it; and that by 
the Entry of one of them, when he came of Age, the Jointenancy was not ſevered, becauſe his 
Entry was only to take the Profits, and not as to the Eftate which he held jointly with the other. 


1.Bulſt. 42. Allet verſus Cheppip. Telv. 183. S. C. 2 Cro. 259. S. C. Autea (A) 11. S. C. 

4. Adjydged, that where one Jointenant made a Leaſe for Tears, reudriug Rent, this was no 
eyerance of the Jointepangy, becauſe the Leſſor had ſtill à Title to the Rever/ion expectant upon 

the Determination of the Leaſe, and his Companion hath the Inheritance in Poſſeſſion, and is like- 

wiſe intitled to the Reverſion, if he ſurvive, but not to the Rent. 2 Lutw. 1173. 1 Inſt, 15 J. a. C. P. 

f Ms as ACTENT | N | ues 1 | / 


(F) 


extycre, and what Ars by one Jointenant alone hall be good without 
a Ide + Companion, and what not. Sec Antea (E) per 2 Jags, We'v t 


I; TAO Jointenants for Life, one of them leaſeth his Moiety for Years, rendring Rent, and 

died; adjudged, that the Term did continue, and ſhould not be determined by his Death, 

ſo that the Survivor might have the whole Freehold diſcharged of it, but that the Leſſee ſhould 

{till enjoy his Leaſe diſcharged of the Rent. Mich. 3 Eliz. Dyer 187, and 103. S. P. Plowd. 

* Noy 192: Fulmerſtone verſus Steward. S. P. Poph. 96. * Harbin verſus Chart. S. P. Poſtea pl. 4. S. C. 
1 | 157. Poſtea pl. 14. K C. ; ani | ey NA, n 
1 = John Arundel being ſeiſed in Fee, made a Leaſe to Two for their Lives, and granted the Re- 
bi verſion to B. G. for Life, to which Grant one of the Jointenants for Life attorned, and then ſurren- 
Ut! dsred all his Eſtate to the ſaid B. G. and died, who entered and claimed to hold in Common with 
13 the ſurviving Jointenant for Life; and adjudged that he might, for the Attornment of one Jointe- 
1 nant: for Liſe ſhall veſt the entire Reverſion in the Grantee, becauſe the Eſtate of joint Leſſees is 
| entire, and by Conſequence the Reverſion which depends on ſuch Eſtate is likewiſe entire, and the 
[ | Attornment of e is the Attornment of both, for it paſſes no Intereſt, but only per- 

| I poſtea fecteth the Grant; ſo if one Jointenant gives Seiſin of Rent, that ſhall bind the other, and one 
1 | (G)pl.15- Jointenant may prejudice his Companion in the Perſonalty, tho' not in the Realty; therefore if one 


ung Is nd 
” 


V 


q! | contra, receive all the Profits, or releaſeth a perſonal Action, the other is without Remedy, becauſe of 
bt! ſor 2 — the Privity and Truſt which is between them; and the Folly ſhall be imputed to him, to keep a 


able to the joint Eſtate with ſuch a Companion when he may ſever it. 2 Rep. 66. Tooker's Caſe. See Poſtea 
reſt, Pl. 14. The Law altered as to this Matter, | | 
3. Judgment in an Action of Debt is had againſt one of the Jointenauts for Life, who before 
Execution releaſed to his Companion; adjudged, that the Moiety is ſtill liable to the Judgment du- 
ring the Life of the Releaſor; but if he had died before Execution, the Survivor ſhould have held 
the Land diſcharged of the Debt and judgment. 6 Rep. Lord Abergaveuny's Caſe 78. 
Two Jointenants, one cannot make a Feoffment to his Companion, but he may releaſe to 
him, and if they are Jointenants of a Leaſe, and one doth covenant and agree that the other ſhall 
ſſeſs the Whole and ſow it with his own Corn, this doth not transfer any ſole Intereſt to him ; 
— if he agree that he ſhall ſow it ſolely, this excludes him. Ouen 102. James verſus Portman. 
5. Leſſee for Years was bound to reſign to the Leſſor on a particular Day, upon Requeſt; before 
the Day came the Leſſor aſſigned the Reverſion to Two, habendum to them and their Heirs, ſo that 
they were Jointenants; one of them required the Leſſee to deliver Poſſeſſion according to the Pur- 
port of his Agreement with the Leſſor; it was a Queſtion whether this Requeſt by one Jointenant 
as AiÞgnee of the Leſſor was good; and adjudged that it was, and that he need not alledge any 
Notice of the 14 for every Act done by one Jointenant, for the Benefit of his Companion, 
ſhall bind, and it ſhall be intended to be the Act of both. Owen 129. Lingen verſus Paine. 2 Cro. 
475. SC. Bri dgm. 129. Godbolt 272. S. C. | 
6. There were four Jointenants of an Adyowſon, one of them granted his Intereſt ; this was 
adjudged a good Grant, and that the Survivorſhip ſhould not take Place, tho* the Advowſon is a 
| Thing entire. Goldſ. 81. Kemp verſus Biſhop of Minton. 3 
1 Roll. 7. Two Jointenants for Life, one of them made a Leaſe of his Moiety for ſixty Years, if he and 
| Rep. 309. þjs Companion ſhould ſo long live, and then ſurrendered his Moiety, and died; adjudged, that the 
| Leaſe determined by his Death, and that it continued no longer than the joint Eltate. 2 Cre. 
| * Noy 377. Daniel verſus Waddington. Dyer 187. Harbin verſus Barton, S. P. pl. 1. S. C. Poſtea 
= 137 J. 12. S. C. 
1 Roll. . 8. Husband and Wife, in the Right of his Wife, who was Jointenant with B. G. for the Lives 
5: ay the Wife aud the ſaid B. G. made a Leaſe of the Moiety for twenty-one Years; the Miſe 
3 Bulft died, and then B. G. the ſurviving Jointenant entered, ſuppoling that the Leaſe was determined 
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by the Death of the Wife, for that the Husband was not Jointenant with her, but in her Right, 
and therefore had not Power to contract for any longer Time than for her Life ; but adjudged, 
that the Leaſe was good, until ſhe, or one who claimed in Privity by her, avoid it by Entry, 
which cannot be done by the ſurviving Jointenant, becauſe he is in Paramount the Wife, and not 
under her Title, therefore the Leaſe ſhall bind as long as the other Jointenant Lives. 2 Cro. 417. 
Salman verſus Agharow, and Bridgman 43. S. C. antea. 


9. By what ever Means one Jointenant comgs to the Eſtate/ of his Companion, it ſhall enure 2 Roll. 
by Way of Releaſe, for both Eltates being in him, the Law ſhall ſo velt it in him, as if he had it e 
trom the Feoffor; for if one Jointenant bargains and ſells by Deed enrolled to his Companion, 7 : 
tho? that veſts the Uſe, and the Statute the Poſſeſſion, yet it being in him, the Law will conſtrue it 55. 


to he entirely in him, and not by Diviſion of Eſtate. 2 Cro. 649. Euſtace verſus Scauen. 


1̃0. Jointenants as to the Poſſeſſion of the Lands in Jointure are ſeiſed by Entireties of the Yelv.175. 
| Whole, and of every Part equally ; but as to the Right of the Land, they are ſeiſed only of Moje- 2 Brownl. 
ties; therefore if one grant the Whole, a Moiety only paſſeth. 1 Bali. 3. Proctor verſus Johu- 212. 8. C 


for. Cra. Elix. 80g. S. C. 2 Cro. 233. S. C. 
11. Where one Tenant in Common entereth on the whole Land and claimeth it, this Entry 
ſhall not diſpoſſeſs his Companion; for a Coparcener, a 2222 or a Tenant in Common, can 
never be diſſeiſed by his Companion; and *tis for the ſame Reaſon, that if one Tenant in Com- 
mon brings an Action of Treſpaſs againſt a Stranger, it ſhall be abated by Pleading, that the 
Plaintiff is Tenant in Common with another, tho' he entered on the Whole. Hob. 120. Small ver- 
ſus Dale. Moor 868. S. C. | 

12. Two Jointenants in Fee, (but Popbam tells us, for Life) one of them made a Leaſe for 
Years, to commence after his Death, and afterwards he died; the Queſtion was, whether this 
Leaſe' was good againſt the Survivor, and adjudged that it was good. Moor 395. Harbin verſus 
Barton. Antea pl. 2, 4. S. C. See Baron and Feme. (F) 10. Poſtea (G) pl. 4. contra. 

13. Two Jointenants of an Office committed the Seal thereof, and the Receiving the Profits, to 
T. . * afterwards exhibited a Bill in Equity againſt him to have an Account thereof; then one 
of the Jointenants gave a Releaſe to the Defendant T. S. of all Actions, Accounts, &c. where- 
upon the other Jointenant exhibited another Bill againſt his Companion; and the ſaid 7. S. ſug- 
geſting that the ſaid Releaſe was obtained by Combination, and for a valuable Conſideration paid 
in Money, to which Bill T. S. pleaded the Releaſe, and adjudged a good Plea, tho? the Bill ſeeks 
Relief againſt it, far the Releale is good in Law, and there appears no Combination or Default in 
him in obtaining it ; and it being for a valuable Conſideration, Equity ought not to ſet it aſide ; 


and if che Plaintiff has any Remedy, it muſt be againſt his Companion alone. Hardres 168. Grif- 


fth verſus Mauſer. 

14. Before the Statute 4 Anuz, cap. 16. one Jointenant had no Remedy againſt his Companion 
to recover Damages for what he had received more than his Share (as may be ſeen before pl. 2. in 
Tooker's Calc) either out of the Rents or Profits of the joint Eſtate, or for any Goods or Chattels 
of which they were Jointenants, and converted to the Uſe of one of them ; but the other was to 
make Repriſals if he could, becauſe there was a Privity in Truſt between them, which is the 
Reaſon that they muſt all join in an Action; but if Two alone brought an Action where there 
were Three or more, and the Defendant did not take Advantage of it by Pleading the Jointenan- 
cy in Abatement, but pleaded the General Iſſue; there, if they have a Verdi& * ſhall recover 
two Parts, c. 1 Lev. 232. 

15. But now by the Statute before - mentioned, an Action of Account is given to one Jointenant 
or to one Tenant in Common, his Executors or Adminiſtrators, againſt his Companion as Bailiff er 


Receiver, if he receive more than his Share or Proportion, and likewiſe againſt their Executors or 
Adminiſtrators, &c. 


(G) 


here, and by what Acts one Jointenant cannot pzejudice his Compa- 


nion; and of Actions by Tenants in Common and Jointenan:s. 
See Antea (A) 11, 


1. F*WO Jointenants, one is indebted to the King and dieth, the other ſhall hold the Land diſ- 

|; charged of this Debt; but if Husband and Wife purchaſe a Term jointly, and the Huſ- 
band is indebted to the King, and dieth, in ſuch Caſe the Term ſhall be ſubject to the Debt, be- 
cauſe the Husband might have diſpoſed the whole Eſtate. Plowd. 321. 

2. Two Jointenants of a Term for Years, one of them ſells all that which to him appertained ; 
adjudged, that the Whole ſhould not paſs, but only his Part and Share. 28 H 8. Dyer 33. 

3. One 3 ſhall not prejudice his Companion as to any Matter of Inheritance or Free- 
hold, tho” he may as to the Profits of the Freehold, for there is a Privity and Truſt between them 
as to that, and therefore if one of them taketh all the Rents or Profits, the other hath no Remedy. 
2 Rep. 62, in Tooker's Caſe. 

4 Two Jointenants for Life, one of them by Indenture covenanted, granted and agreed, that 
L. E. ſhould enjoy the Maiety of the Lands after the Death of the other Jointenanr for ſixty Years, 
if he the Covenantor ſhould ſo long live, but the Covenantor died firlt; adjudged, that where 


there 
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there are two Jointenants for Liſe, and one maketh a Leaſe for Vears to begin after his Death, tis 
good to bind his Companion. 2 Cro 91. Whitlock verſus Hartwell.” Noy 14. S. C. Moor 776. S. C. 
contra, that the Leaſe is void. Antea (PE) pl. 12 contra. | g 56% 2). ods ad. 
F. Husband and Wife were Jointenants, and the Action was brought againſt the Husband! a- 
lone, who made Default ; thereupon the Wife prayed to be received, but it was not allowed, be- 
cauſe ſhe was no Party to the Writ; but he in the Reverſion may be received, and may plead 
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10 Joiatenancy in Abatement of the Writ. © Moor'248. Caine's Caſe. LT * NM 

— 1 6. Fwo Tenants in Common of a Manor brought a Writ de parco frafto; and upon Demurrer 
1111 it Was adjudged, that the Action lies without ſhewing how they came to be Tenants in Com- 
* | mon, and one alone might have'this Writ! Moor 45 2. VNentworth verſus Ruſſel & al;-Cro E- 
— 14 2 Roll. 7. In Replevin; the Queſtion was, whether dne Tenant in Common might diſtrain upon his 
| {| Rep. 212. Companion, ard adjudged that be might. 2 Cro. 611. Snelgar verſus Henſton. | 
11 2 Cro. 8. Caſe, Cc. for diſturbing them to bave a Seat in Beckenham Church in Kent, in which they 
i | * 611. 8. C. preſcribe to have a Pew in that Church, as belonging to the Manor to which the Advowſon is ap- 
1 1 note Pendant, and that they were Lords of the Matier and Founders of that Church; the Deſendant 
110 5 G. © pfeads, that he was ſeiſed of a Meſſuage, &c. and that Time out of Mind the Pew belonged to the 
10 ſaid Houſe, and traverſed the Preſcription of the Plaintiffs modo & forma as they had alledged; 
114 and they being at Iſſue upon this Traverſe, the Evidence upon the Trial proved them to be Te- 
| | | nants in Common, whereas by there own Shewing they were Jointenants; now, if they are Tenants 
11 in Common, then they could not join in a Preſcription, which is very true, if this Action was for 


In the Right of the Seat; but this was only a poſſeſſory Action for the Diſturbance, to which the 
"pod Preſcription was only an Inducement, and Tenants in Common may join in a poſſeſſory Action, 
Fl 1 "becauſe they have an undivided Poſſeſſion jointly, tho* the Right is ſeveral ; but adjudged; that 
TEN ſince it appears by the Declaration, that they are Jointenants, the Evidence that they are Te- 
nants in Common will not maintain this Action; for tho' *tis perſonal, yet when they claim the 


5 i | | Poſſeſſion by Virtue of a Title derived out of a Preſcription, that Title is ſeveral, and by Conſe- 14 
WT "quence they ought to preſcribe ſeverally. Palm. 161. Snelgrave verſus Brograve, © _ © 4 
_ ; 9. The Plaintiff declared, that he and T. 9 were Tenants for Years as Tenants in Common of 


a Meſſuage, c. to which he had Common appendant, and that the Defendant' had ploughed the 
Lands, fo that he was damnified in his Common; it was objected, that this Action would not lie 
by one Tenant in Common againſt his Companion; but if he had any particular Damage by Diſtreſs 
2 of his Cattle, &c. tis otherwiſe. LI. Jones 144. Hammond verſus Whyte. | 
1 10. In Debt for a Moiety of the Tithes of D. the, Plaintiff had a Verdict; and it was moved in 
Tn Arreſt of Judgment, that it appears by the Declaration, that the Plaintiff was Tenant in Common 
1 with another of theſe Tithes, becauſe he declared for a Moiety; and Tenants in Common ought © 

| to join in perſonal Actions, as in Debt, @c. but adjudged, that it being after Verdict, it ſhall be —_ . 
* intended, that the Plaintiff had a Title to a Moiety in Law, and not to a Moiety in Common; 0 
| and that if there are two Tenants in Common of a Rectory for Years, and one is outlawed ; yet 
the other upon ſhewing that Matter may have an Action of Debt for his Moiety. Sid. 49. Cole 
1 verſus Banbury. 107 
1 11. There were three Jointenants of Goods, two of them bring an Action of Trover; the De- 


1170 fendant pleaded Not guilty, and they recovered for two Parts in Damages; *tis true, the Defen- 
| 1 dant might have pleaded this Matter in Abatement quoad tantum; but having pleaded Not guilty, 

j ; they, . tho” Jointenants with another, ſhall recover Damages for their proportionable Shares. 2 Lev. 
ws 113. Nelthrope verſus Dorrington. | | | 

| 12. In Aſſiſe of an Houſe, upon a Trial at Bar, the Evidence was, that there were two Tenants 


in Coinmon of an Houſe, and one of them nailed up the Doors and made a Wall againſt them, that 
the other might not enter, and this was reſolved to be no Diſſeiſin. Alen 8. Waters's Caſe. 
13. If Tenant in Common bring a perſonal Action alone, without joining his Companion, in 
ſach Caſe the Defendant muſt take Advantage of it by Pleading in Abatement ; but if he plead 
Not guilty, *tis good, and the Plaintiff ſhall recover Damages only for a Moiety ; ſo if he delive 
an Ejectment alone, he ſhall recover only a Moiety. © 1 Mod. 102. | 
14. In Dower, the Demandant counted for 350 Acres; the Defendant pleaded as to fifty 
Acres, Jointenancy with T. S. &c. The Demandant replied, and averred the ſole Tenancy of the 
Tenant at the Time of the Writ brought, without a Traverſe of the Jointenancy ; and upon a 
Demurrer, per Curiam, this Replication is not good without a Traverſe, for it might be, that the 
Tenant was both ſole ſeiſed and jointly in the ſame Day. T. Jones 6. Lady Cobham verſus Thom- 
5. Mod. 15. Adjudged, that one Jointenant cannot avow for a Rent-Charge without making himſelf Bai- 
1109 liff to his Companion. , 5 Mod. 71. Pullen verſus Palmer. 2 Lutw. in Oſmere and Sheafe's Caſe. & P. 
See Tovker's Caſ. 
16. Treſpaſs againſt two Defendants, one of them pleaded in Abatement, that the other was 
Tenant in Common with the Plaintiff, &c. The Plaintift replied, that he was ſole ſeiſed; there 
was a Demurrer and Joinder in Demurrer; and adjudged, that in Treſpaſs the Defendant cannot 
- plead Tenancy in Common with the Plaintiff, becauſe he may give it in Evidence at the Trial, 
| | Lon he may plead that another is Tenant in Common with the Plaintiff, for that will be no Proof 
3% that he is not guiity of the Treſpaſs. 1 Salk. 4. Hywood verſus Davis. | 
| See 33975 Hege | | | JUS -* | Jointure. 


rr 


a FRY r ; 
— = — — — — . IF ID wr - oo — — ms * 
> 
b "- 


- 


N 


Jeõinture. 


(A) 
Mhat it is, and where it ſhall be a Bar to Dower, where not. 


HE Husband covenanted, to ſtand ſeiſed to the Uſe of himſelf and his Heirs, till 
the Marriage ſhould take effect, and afterwards to himſelf, his Wife, and their 
Heirs ; adjudged, that tho? this was an Eſtate in Fee to the Wife, yet it was a good 
Jointure within the Statute 27 H. 8. for tis a competent Livelyhood for her to 

take effect immediately after the Deceaſe of her Husband. Hill. 8 Eliz. Dyer 248. Sir Maurice 

Dennis's Caſe. | | | 

2. The Father, in Performance of Covenants upon the Marriage of his Son with E R. made 
a Feoffment to the Uſe of the ſaid E. F. for Life, for her Jointure ; the Marriage took Effect, 
the Father died, and the Son had other Lands holden of the King, as of his Dutchy of Lancaſter, 
and the Wife would have Dower of thoſe Lands; but adjudged, ſhe could not, becauſe the o- 
ther was a good Jointure within the Statute 27 H.8. Dyer 228. Aſhton's Caſe. 

3. A Jointure is a competent Eſtate of Freehold in the Wife, to take Effect immediately after 
the Death of the Husband; therefore if he make a Feoffment in Fee to the Uſe of his Wife, 
for the Life of V. R. for her Jointure, this is not within the Statute of Jointures, becauſe the 
Eſtate is not for the Life of the Wife. 3 Rep. in Vernon's Caſe. | 

4. Feoftment to the Uſe of himſelf, without Impeachment of Waſte, and after his Deceaſe to 
che Uſe of his Wife, for her Jointure, apon Condition, that ſhe (hould perform his Mil; the 
Husband died, the Wife entered and agreed to the Eſtate ; adjudged, this is a good Jointure 
within the Statute 27 H. 8. tho' it was limited to the Wife, upon a Condition, becauſe ſhe ac- 
cepted it; otherwiſe it could not be averred, to be for her Jointure, becauſe that is to take Ef- 
fect immediately after the Death of the Husband ; that where a Jointure is made before Coverture, 
the Woman cannot afterwards waive it, and take her Dower, as ſhe might, if it had been made 
after Coverture ; but if Lands be conveyed to her before Coverture for Part of her Jointure; and 
if after her Marriage more Lands are conveyed to her in full of her Jointure, ſhe may waive 
the Lands conveyed to her after Coverture, and retain the other Land, and her Dower alſo, 4 
Rep. 1. Vernon's Caſe. ales / 

5. Deviſe to his Mife generally, without expreſſing for what Eſtate ; this cannot be averred 
to be for her Jointure, becauſe a Deviſe cannot be averred to any other Uſe than to the Deviſee; 
but a Deviſe to a Woman for Life or in Tail, for her Jointure, this is good within the Statute 
27 H. 8. Leak verſus Randall, cited in Vernon's Caſe. | 
6. Where an Aſſurance was made to a Woman, and it was not expreſſed, that it was made 
for her Jointure ; —_ that it may be averred, it was made for that Purpoſe, and ſuch an 
Averment is not traverſable. Trin. 7 Eliz. Owen 33. 

7. The Husband deviſed Lands. to his Wife till his Daughter ſhould be 19 Years old, and af- 


terwards to his ſaid Daughter in Tail, and that then ſhe ſhould pay to her Mother 12 1. per An- 


num for her Life, in Recompence of her Dower ; and if ſhe failed, then her Mother ſhould bold 
the Lands for her Life ; afterwards the Husband died, and then the Wife brought a Writ of 
Dower before her Daughter was 19 Years old, and after ſhe came to that Age, then the Mother 
likewiſe entered for Non-payment of the Rent of 12 l. per Annum ; adjudged, that by her bring- 
ing the Writ of Dower for her Thirds, ſhe had waived the Benefit of Entry into the Lands, ſo as 
to hold them for her Life; and that it was againſt the Intent of the Teſtator, that ſhe ſhould 
have both the Dower and the 12 J. per Annum for her Life. Cro. Eliz. 128. Goſlin verſus War- 
burton. 1 Leon. 137. S. C. | 

8. The Father made a Feoffment to the Uſe of himſelf for Life, and afterwards to the Uſe of 
his Son and his Wife, for their Lives, for the Jointure of the Wife ; adjudged, this was no Join- 
ture to bar the Wife of her Dower, becauſe it might not commence immediately after the Death 
of the Husband, for he might die in the Life-Time of his Father; ſo if a Feoftment be made to 
the Uſe of the Husband for Life, Remainder to . R. for Years, Remainder to the Wife for 
Life for her Jointure; this will not bar her Dower. Hutt. 51. Sherwell's Caſe 2 Cro. 489. Wood 
ve:ſus Shir!y. S. P. Poſtea 14.S. C. | 


9. The Father of the intended Wife in Conſideration of 200 J. paid to him by the Father of W. jones 
the intended Husband, and in Conſideration of a Marriage to be had between his Daughter 254. 


and the Son of the other, covenanted to aſſure certain Lands, to the Uſe of the Husband and 
Wife, and the Heirs of her Body to be begotten by the Body of the Husband, Remainder over; 


the Marriage took effect; the Husband died, and the Wife married again, and they by Fine con- 


veyed the Lands to the Defendant, upon whom the Iſſue entered for a Forfeiture by the * 
11 #2. 
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11 H. 7. adjudged this was no Jointure within that Statute, becauſe it was an Advancement of 
the Woman by her own Father, and not by the Husband or his Anceſtors; and tho' it was 
found, that Money was paid by the Anceſtor of the Husband, yet tis not found to be of the 
Value of the Land; and the Eſtate beingito take Effect ichmediately in the Husband, that may 
be ſufficient for the Money. Cro. Cat. $44; Copland yerius Piatt. 2 Cro. 624. Kinaſton verſus 
Loyd. Palm. 212. S. C. Jones 13. jt 

10. But where the Father covenanted, that as well in Conſideration of 200 J. paid, &c. as of 
a Marriage between his Son and the Daughter of the Covenantee, that he would convey Lands 
to them, and to the Heirs of the Body of the intended Wife, and died before he made ſuch Con- 
veyance, which was afterwards made by the Son, in Performance of his Father's Covenant, and 
they had Iſſue; and then the Son made a Feoffment to . R. and he and his Wife joined in a 
Fine to the Feoffee, and then their Iſſue entered for a Forfeiture upon the ſaid Statute 11 H. 7. 
adjudged this was e, within the Letter and Meaning of that Act, becauſe it was made by 
the Husband to his Wiſe, and not by any of her Anceſtors. 2 Cro. 479. Kirkman verſus Thom- 

u. 97 i 399. 99 1 4 « | Foal 
, 11. The Maſter, in Conſideration of Service done by N. T. bis Servant, and for divers other Con- 
federations, granted Lands to him, and to a Woman whom the Servant intended to marry, and to 
the Heirs f their two Bodies to be begotten ; the Marriage took effect, and they had Iſſue two 
Sons; the Husband died; and afterwards his Widow married V. R. and then the Husband and 
Wife made a Feoffment of the Lands to the eldeſt Son; then the ſecond Husband died, and the 
Widow entered on the Lands; and afterwards the eldeſt Son, to whom the Feoffment was made, 
levied, a Fine to the now Defendant; and the Widow made a Feoffment in Fee to her. youngeſt 
Son; the Queſtion was, whether by this Grant to the firſt Husband and his Wife, ſhe had a Join- 
ture, or not, within the Statute 11 H. 7. cap. 10. ſor if it was a Jointure, then the Feoftment 
which ſhe made to her youngeſt Son, is a Forfeiture, and the eldeſt Son might enter upon the 
Lands as forfeited to him; adjudged, that it was not a Jointure, for it was not a Gift of the Huſ- 
band, or of any of his Anceſtors, but of his Maſter, and in Conſideration of his Service, which 
will not make him ſuch a Purchaſer as the Law requires. Hill. 3 Jac. 2 Cro. 173. Ward verſus 
Matthews. Moor 683. S. C. By the Name of Hard verſus Ludman. a 

12. Feoffment in Fee, upon Condition, that the Feoffees ſhould make another Feoffment to the 
Uſe of the Son of the Feoffor, and to his (the Son's) Wife, in Tail, Remainder to the Right Heirs 
of the Feoffor, Which Feoffment was made accordingly ; the Son died; adjudged, that this is a 
Jointure within the Statute, and a good Bar to the Dower of the Wife, tho' ſbe doth not claim 
the Jointure under the Anceſtor himſelf, but under thoſe Feoffees who derived their Power from 
him. Moor 28. rs W | | " 8 7053 

13. The Husband being ſeiſed of the Manors of Northfield and Woolley in the County of Wor- 
ceſter, and of Lands, called Fernolds in Shropſhire, did in Conſideration of a. Marriage already had 
between him and Ciceley his Wife, covenant to ſtand ſeiſed of the Premiſſes, to the Uſe of him- 
ſelf for Life, and afterwards to the Uſe of Ciceley his Wife, for her Life, for her Jointure, Remain- 
der in Tail to the Heirs of the Husband; the Lands, called Fernolds were afterwards, and during 
the Coverture, law fully recovered from the Husband by a Verdict and Judgment; then the Huſ- 
band died, his Heir being within Age ; adjudged in the Court of Wards, that the Wife ſhall have 
Recompence in Value of other Lands of the Heir for the Term of her Life, tho” ſhe had accepted 
the other Lands which were not evicted. Moor 717. Gervois's Caſe. See the Statute 27 fl. 8. cap. 
10. Of Jointures. | | TR" | 
14. In Dower, the Caſe was, that the Husband was Tenant in Tail, Remainder to his Wife for 
Life; then the Husband made a Feoftment in Fee to the Uſe of himſelf and his Wife, for Life, for. 
ber Jointure, and died without Iſſue; adjudged, that this 2 was not pleadable in Bar to her 
Dower, becauſe it was avoided by a Remitter to her firſt Eſtate for Life. Moor 872. Wood verſus 
Shirley. Pl. 8. F. C. | F » h Ra bar | £S9f OL 2 ct 
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Illues. See Amerciaments. 
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Iſſues joined, 
Where Iſſue is well joined. (A) What Things are iſſuable, and what 
Where Iſſue is not well joined, and off not. (C) 


Iſſues on collateral Matters, and of } Of Iſſues on Things local and tranſitory, 
immaterial and dilatory Iſſues. (B) (D) 


3 "il 
Where Jue is well joined. See Juror. 


x. N an Action of Conſpiracy againſt A. and B. for procuring him (the Plaintiff) to be in- 

_ dicted for Robbery, the Defendant pleaded, that a Robbery was committed, and the 

Plaintiff was ſuſpected, and carried before a Judge, who upon Examination adviſed 

them to have the Plaintift indicted ; and upon a Demurrer to this Plea, it was objected, 

that this was only Matter of Evidence upon Not guilty, and amounted to no more than the Ge- 

neral Iſſue Net guilty : But per Curiam, tis well enough, for he confeſſes the Indictment, and 

avoids it by Matter in Law ; befides the Plaintiff ſhall not take Advantage of this Matter, with- 
out a Special Demurrer. Cro. Eliz. 871. Paine's Caſe. 

2. Treſpaſs of Aſſault and Battery againſt three Defendants ; two of them pleaded, that the 
Plaintift leaſed certain Lands to them, and that afterwards the Plaintiff took away the Poſts on 
the Land, and that they jointly took them from him ; and the third pleaded, that he found the 
Plaintiff and the other contending about the Poſts, and he to part them, molliter manus im- 
poſuit, Cc. que eſt eadem, Oc. the Plaintiff replied, de injuria ſua propria abſque tali cauſa, &c. 
upon which they were at Iſſue, and it was found for the Plaintiff; but it was objected, that here 
was no Iſſue, becauſe there being two Pleas, and ſeveral Cauſes of Juſtification, (viz.) two juſtify 
by Reaſon of their Intereſt, and the Third, in Preſervation of the Peace, the Plaintiff ought 
to anſwer both; for ab{que tali cauſa will not do; but adjudged, that the Word Cauſa ſhall re- 
fer to every Cavſe ; and ſo the Plaintiff had Judgment, tho' *ris not a good way of Pleading. 1 
Leon. 124. Engliſh verſus Smith & al. | 

3. Adjudged, that when any Special Point is in Iſſue, in ſuch Caſe the Plaintiff is not obliged 
to ſet forth any other Matter. Cro. Eliz. 320. Griffin verſus Spencer, and 899. Baily verſus Tay- 
lour, S. P. Telv. 24. S. C. and Telv. 78. Jefferey verſus Grey, S. P. 5 

4. In Treſpaſs, the Deſendant juſtified, and preſcribed for Common belonging to two Acres in 
Backwell Moor; the Plaintiff replied, that B. was ſeiſed of 200 Acres, of which the ſaid two A- 
cres were Parcel, and traverſed, that the Defendant had Right of Common to the ſaid two Acres, 
Parcel of the ſaid 200 Acres; upon which they were at Iſſue, and the Plaintiff had a Verdict, 
(viz.) that the Defendant had not Common to the ſaid two Acres, and Judgment accordingly 


and upon a Writ of Error brought, it was objected, that this Traverſe was repugnant ; for the 


Plaintiff replied, that he bad Common to the two Acres, Parcel of the 200 Acres, and this he 
contradicts by his Traverſe ; for which Reaſon Iſſue is not well joined: Sed per Curiam, 'tis well 
joined; for the Iſſue at firſt is, that he had Common belonging to the two Acres, and the Ad- 
dition of Parcel of the 200 Acres, is idle and ſuperfluous. 1 Roll. Rep. 28. Newcomb verſus 
Butworth. 

5. Debt on Bond, the Defendant pleaded Payment of the Money on the 14th Day of June 11 
Jac, according to the Condition ; the Plaintiff replied, that he did not pay the Money on the 
Jaid 14th Day of Auguſt, &c. upon which they were at Hue, and the Jury found, that he did 
not pay on the ſaid 14th Day of Fune; upon this a Writ of Error was brought, and the Error 
aſſigned was, that here was no Iſſue joined, becauſe the Defendant pleaded Payment on one Day, 
and the Plaintiff replied to another Day, and concluded to the Country; but adjudged well e- 
nough, and that the Word Auguſt was ſuperfluous and void, and that prædid 14 die, without 
more, had been ſufficient. 2 Cxo. 549. Hill verſus Bonithon. 


6. Debt upon the Statute 2 Ed. 6. for not ſetting out Tithes; the Defendant pleaded nil de- 


bet; and this was adjudged a good Ifſue. Hob. 218. Bawtry verſus 1/2ed. 


7. In Replevin, the Defendant avowed Damage-feaſant ; the Plaintiff replied, that B. G. was 
ſeiſed of an Houſe and Land, to which there was Common belonging, and being ſo ſeiſed, he 
made a Leaſe thereof to the Plaintiff. 30 Martii, &c. to hold the ſame from Michaelmas follow- 
ing for a Year ; the Defendant traverſed the Leaſe, upon which they were at Iſſue, and the Ju- 
ry found, that the ſaid B. G. made the Leaſe to the Plaintiff 25 Martii for one Year ; adjudged, 
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that tho this could not be the ſame Leaſe ſet forth by the Plaintiff in his Replication; yet the Sub- 
ſtance, of the Iſſue is, whether the Plaintiff had any Leaſe or not, from B. G. by Virtue whereof 
he might be entitled to have Common, and the Jury ſound, he had a Leaſe; therefore the Plain- 
tiff ſhall have Judgment ; but if they had found he had a Leaſe from another, and not from B. G. this 
had been altogether a Departure from the Iſſue; and in ſuch Caſe it much be againſt the Plaintiff. 
Hob. 72. Pope verſus Skinner, Poſtea Verdict. (E) 4. S. C. . 
8. Treſpaſs, &c. the Defendant pleaded, that 7. H. was ſeiſed in Fee, and granted a Rent, 
* Plaintiff replied, that before the Grant of the Rent, Cc. 
. H. was ſeiſed, who had Iſſue 7. H. and B. H. and that he deviſed his Lands to his two Sons 
in Tail, and died, and that J. H. died without Iſſue; and B. H. had Iſſue A. H. and died, and 
that the ſaid 4. H. gave Leave to the Plaintiff to put in his Horſe, &. Abſque hoc, that the a- 
forelaid J. H. the Father was ſeiſed in Fee prout the Defendant had alledged; and upon this they 
were at Iſſue, and found for the Plaintiff; it was objected, that here was no Iſſue at all, becauſe 
the Defendant had not pleaded that J. H. the Father was ſeiſed, but only, that J. H was ſei- 
ſed, and the Traverſe being taken upon the Seiſin of the Father, and the Iſſue being on that 
Traverſe, is no Iſſue; but adjudged. that tho* the Word Pater is added in the Traverſe, yet 
the ſubſequent Words (viz.) prout the Defendant had alledged, binds it to that very Perſon which 
the Defendant had alledged in his Plea. Hob. 217. Blackford verſus Atkyns. | 
9. Aſſumpfit, &c. the Father in Conſideration of a Sum of Money paid to him by his Son, 
promiſed to ſuffer his Land to deſcend upon him, and then ſets forth, that the Money was paid, 
Cc. but that he did not ſuffer his Land to deſcend ; and upon Demurrer it was objected, that 
this was no good Iſſue, becauſe he ought to have averred in Fact, that the Land did not de- 
ſcend to him, and, not to ſay, that his Father did not ſuffer it to deſcend ; bur adjudged 
good upon this Difference, (viz.) where the Caſe ariſing upon the Aſſumpfit is in the Affirm- 
ative, there the Fact ought to be averred ; but where it ariſes upon a Negative, as here, tis 
ſufficient to ſay, that he did not ſuffer the Land to deſcend, &c. 2 Bulſt. 28. Grey verſus Grey. 
10. The Conuſor acknowledged a Recogniſance of 300 J. defeaſanced, that if he paid to B. G. 
300 J. in ſix Years, wiz. 50 J. per Ann. at ſuch a Place, that then, Cc. and he pleaded, that he was 
ready every Day at the Place to have paid it, &c. but that B. G. was not there ready to receive it; 
now, here was a proper Iſſue tendered in the Negative, and therefore the Plaintiff ought to have 
replied, that B. G. was there ready to receive it; but inſtead of that he took it by Proteliation, 
that the Conuſor was not there ready to pay it, and for Plea ſaid, that B. G. was ready at the 
Place to have received it, Abſque hoc that the Conuſor was there ready to pay it ; which upon 
Demurrer was adjudged to be wrong, becauſe there was a good Iſſue rendered before. Telv. 38. 
Hughes verſus Phillips. | | 
11. Debt upon Bond, the Defendant pleaded a Tender at the Day, and having brought the 
Money into Court, the Judgment was, that the Defendant eat fine die; but the Plaintiff, to have 
Damages, alledged a Demand, to which the Defendant demurred, and had Judgment ; for if 
the Plaintift would have Damages, he ought to have received the Money out of Court, and the 
rather, becauſe no Iſſue can be taken after a Judgment, quod eat inde fine die. 2 Cro. 126. Ha- 
rold verſus Chaworthie. | | 
1 2. In Debt againſt an Executor, the Jury found, that the Teſtator died in Ireland, and that 
the Defendant poſſeſſed himſelf of ſeveral of his Goods there, and adminiſtred them to the 
Value of the Debt; and that he did not adminiſter any of the Teſtator's Goods infra regnum 
Angliz ; adjudged, that where the Place is material, and made Part of the Iſſue, there the Jury 
cannot find the Fact in another Place, becauſe by the Special Pleading, the Point in Iſſue is re- 
ſtrained to a certain Place; but upon the General Iſſue pleaded, the Jury may find all local Things, 
in another County; and in the principal Caſe they had found the Subſtance of the Iſſue, which is, 
that the Defendant had Aſets, and the finding they were in Ireland is Surpluſage. 6 Rep. 46. 
Dowdall's Caſe. See in that Caſe, Glynn: verſus Conſtantine, and Paſch. 15 Jac. March Rep. Ox- 


Jord Counteſs verſus Waterhouſe. S. P. 


13. In Treſpaſs, &c. for taking his Goods, the Defendant pleaded, that the Plaintiff, Anno 5 
Fac. acknowledged a Recogniſance of 190 J. to be paid at Michaelmas next, at which Day he 
did not pay the Money, and that two Years afterwards he extended the Recogniſance upon his 
Goods, and fo juſtified the Taking, &c. The Plaintiff replied, that the Money was paid anno 6 
Fac. and concludes to the Country; and upon the Trial, the Jury found for the Plaintiff; and 
now the Defendant moved in Arreſt of Judgment, for that there was no Iſſue joined, becauſe 
the Defendant had alledged in his Plea, that the Money was not paid at Michaelmas 5 Fac. and 
the Plaintiff in his Replication affirmed it to be paid Anno 6 Fac. which was a Year after the 
Day on which the Defendant had alledged the Default of Payment; and fo it was no Anſwer to 
the Plea ; and then he concludes'to. the Country upon his own Allegation, that the Moncy was 
paid Anno 6 Fac. without, Raying for the Defendant's Rejoinder, that it was not then paid; but 
adjudged, that it was an Iſſue joined; 'tis true, it might have been better; but yet, tis ſuch an 
Imperfection as is helped by the Statute 18 Eliz. and tho? Payment ſimply is no good Plea to a- 
void a Recogniſance, yet after a Verdict, the Defendant ſhall not take Ad vantage of it. Paſch. 11 
Fac. 1 Brownl. 225. Mills verſus Tones. oh | 

14. Caſe, c. on ſeveral Promiſes ; the Defendant pleaded Non Aſſumpſit as to all, & de hoc 
ponit ſe ſuper patriam; but did not put them ſeverally in Iſſue; yet this was held well. 2 Cro. 
544. Cro. Car. 219, S. P. Sid. 33 2. S. P. 
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15. The Leſſee covenanted to repair, and the Breach aſſigned was, that he ſuflered the Houſe 
and Buildings to be ruinous, C fic non reparavit; the Defendant pleaded, that he did mor ſuffer 
the Buildings to be ruinous, upon which they were at Iſſue, and the Plaintiff had a Verdict; 
and upon a Writ of Error brought, the Error aſſigned was, that the Iſſue was misjoined, for the 
Covenant was to repair; and the Breach aſſigned was, non reparavit, but the Iſſue was, non per- 
miſit eſſe in decaſu ; but adjudged, that non reparare is the ſame Thing as permittere eſſe in de- 
caſy, ſo the Plaintiff had Judgment. Hide verſus Dean and Canons of Windſor. Moor 399. 

16. Debt on a Bond, the Defendant pleaded the Statute of Uſury, alledging, that it was a- 
greed, that the Plaintiff ſhould have ſo much Money for Forbearance, Cc. the Plaintift replied and 
traverſed quod corrupte agreatum fuit, upon which they were at Iſſue, and the Jury found for the 
Plaintiff; and it was moved in Arreſt of Judgment, that the Iſſue was taken upon corpupte agrea- 


tum fuit, which Word Corrupte is not in the Plea, but the Plaintiff had his Judgment, becauſe the 


Plea was made good by the Replication ; but if both the Plea and Replication had been ill, ycr 
the Declaration is good, and therefore the Plaintiff ſhall have Judgment. Moor 464. Rogers ver- 
ſus Jackſon. | | | 

35 Debt upon Bond, the Defendant pleaded the Statute of Uſury, and that corrupte agreatuize 

it between them, and that the Plaintiff corrupte recepit ſo much, and Iſſue was taken upon both, 
and the Defendant had a Verdict; but it was moved in Arreſt of Judgment, that the Plea was dou- 
ble, and ſo was the Iſſue, and therefore this was a Miſ-trial and not remedied by any Statute; but 
adjudged for the Defendant; for when Iſſue is taken upon one Thing, which is immaterial, and 
both found for the Defendant, tis a ſufficient Warrant for the Court to give Judgment for the 
Defendant. Moor 574. Fohnſon verſus Clerke. 

18. Error of a Judgment in Debt for 20 l. Part whereof, (viz.) 167. was upon a Bond, and 
41. upon a Mutuatus ; the Defendant pleaded as to the 4 J. non debet, & de hoc ponit ſe ſuper pa- 
triam, &. and as to the Money on Bond, ſolvit ad diem, & de hoc ponit ſe ſuper patriam, & prad, 
(the Plaintiff) fmiliter; and the Jury found for the Plaintift quoad the Bond, and for the Defen- 
dant quoad the 4 J. and it was aſſigned for Error, that here was no Iſſue, for the Defendant 
ſhould have pleaded quod ſolvit, & hoc paratus eſt verificare; and the Plaintiff ought. to have re- 
plied Non ſolvit, & hoc petit quod inquiratur per patriam; ſo that he ſhould have tendered the Iſ- 
ſue and not the Defendant, for then there had been an Affirmative and a Negative; but there 
was no ſuch Thing in the Defendant's Plea; but adjudged, that the Defendant having pleaded 
Payment, & de hoc 2 ſe ſuper patriam; and the Plaintiff having joined with him therein, and 
the Jury finding he hath not paid, tis well enough, and aided by the Statute of Feofails. Cro. 
Car. 231. Parker verſus Tailer. This laſt was denied to be Law. Poſtea pl. 25. 

19. In Treſpaſs, the Defendant juſtified for a Way, not only to go, to ride, and to drive his 
Cattle, but alſo to carry with Carts and Carriages, @c. the Plaintift traverſed in the very Words 
of the Plea, (viz.) Abſque hoc, that he had a Way, not only to go, to ride, Cc. but alſo to car- 
ry, Cc. and thereupon they were at Iſſue, and it was found for the Plaintiff; it was objected, 
that this was not a good Iſſue, becauſe it was not a direct Affirmative, but only by Inducement ; 
but adjudged a good Affirmative, for to ſay, that not only B. G. hath been at Reading, but 
W. R. alſo is a plain Affirmative, that both have been there. March 55. Hicks verſus Webb. 

20. Debt on two Bonds, the Defendant pleaded non ſunt facta, but did not put them ſeverally 
in Iſſue; adjudged, that he need not, and that the Plea was good. Noy 132. | 

21. In a Prohibition upon a Suggeſtion of Unity of Poſſeſſion in the Abbey and Rectory, and 
Lands, cc. and that they came to H. 8. by the Diſſolution, &c. of the Abbey, and afterwards 
the Rectory was granted to one, and the Lands to another, and the Grantee of the Rectory li— 
belled againſt the Grantee of the Lands for Tithes; the Defendant in the Prohibition pleaded, 
that. at the Time of the Diſſolution, and Time out of Mind, the Lands, c. were leaſed for 
Years, and that for all that Time the Leſſees paid Tithes, to which Plea the Plaintiff demurred and 
had Judgment, becauſe it was too general, and no Iſſue could be taken upon it. V. Jones 412. 
Broadhead verſus Lewis. 5 kd 

22. In an Aſſault, &c. the Defendant pleaded ſpecially and juſtified, the Plaintiff replied, de 
injuria ſua propria, and Iſſue being joined upon it, he had a Verdict; it was objected, that this 
Replication did not anſwer the Special Matter in the Plea, nor was there any Traverſe by an Abſque 
tali cauſa, as it ought, and ſo there is no Iſſue joined, and by Conſequence the Matter was not 
tried, and there can be no Judgment; it was adjudged to be an immaterial Iſſue, and a Repleader 
was awarded; it was likewiſe held, that if there are ſeveral Things in a Declaration, upon which 
an Iſſue may be joined; if tis joined in any of them, 'tis good, and that an Affirmative and an 
implied Negative will make a good Ifſue. Style 151, 210. Jennings verſus Lee. See (B) 11. S. C. 

23. An Executor brought Debt upon ſeveral Bonds for Money due to the Teſtator ; the Defen- 
dant pleaded, that he pard a lefler Sum than expreſſed in the Bonds to the Teſtator in his Liſe- 
time, and that he did accept the ſame. in full Satisfaction of the Money due on the Bonds; upon De- 
murrer to the Plea, the Queſtion was, whether the Payment or the Acceptance of the Money ſhould 
be traverſed ; and adjudged, that it was indifferent to traverſe either, but that it was more proper 
to take Iſſue upon the Payment, for if he did receive the Money, it ſhall be intended in Satisfac- 
tion of the Bonds, becauſe he muſt receive upon ſuch Terms as the other will pay, S:z/e 239. 
Boss verſus Cranfeild. 85 N 8 
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24. Information, ſettiag forth, that at Graveſ#nd ih the County of K. on ſuch a Day and Year, 

and in ſuch a Veſſel there riding, T. S. ſeiſed 2067, in Gold from certain Perſons unknown, 
then and there paſſing, or upon their Paſſage in a certain Ship, from Ratcliffe in Middleſex to Parts 
beyond the Seas; the Defendhit pleaded, that no Gold was found in any Veſſel, or any paſſing 
or in their Paſſage from Ratcliffe, &c. upon which they were at Ifſue, and a Verdict againſt 
the Deſendant; and it was moved in Arreſt of Judgment, that the Iſſue was ill, becauſe it was 
taken in the Disjunctive, (viz.) paſſing or in their Paſſage ; but adjudged, that the Iſſue was good, 
becauſe the disjunctive Parts are ſynonymous. Hardres 16. Protector verſus Wyche. 
25. The Defendant covenanted that he was ſeiſed in Fee, and in an Action of Covenant 
brought by the Plaintiff, he aſſigned the Breach, that the Defendant was not ſei ſed in Fee; the 
Defendant pleaded, that he had not broke his Covenant, and thereupon they were at Ifſve, and 
the Plaintitt had a Verdict; it was moved for a Repleader, becauſe it was an Ifſue on two Nega- 
tives, and would introduce great Incertainties in Iſſues, to ſuffet ſuch general and involved 
Pleadings; and Parker and Tailor's Caſe has been denied to be Law; but adjudged, this is not an 
immaterial but an informal Iſſue, and cured by a Verdict; however, they diſliked it, and ordered 
that the Attorney ſhould be fined. Sid. 289. Walſingham verſus Coomb. 

26. Aſſumpfit for Wares ſold, the Defendant pleaded Infancy ; the Plaintiff replied they were 
for Neceſſaries ſuitable to his (the Defendant's) Eſtate and Degree, and concluded to the Coun- 
try, and the Plaintift had a Verdict ; it was inſiſted in Arreſt of Judgment, that here was no Iſſue 
joined, becauſe there was no Negative, but only a ſingle Affirmative, the Plaintiff therefore ſhould 
have concluded his Replication, & hoc paratus eſt verificare, as where in Treſpaſs for an Aſſault 
the Defendant pleaded in Bar, and the Plaintift replied de injuria ſua propria, without a Tra- 
verſe abſque tali cauſa; and this was held ill, and a Repleader ordered even after a Verdict; but 
in the principal Caſe it was adjudged, that this Replication was good after a Verdict, becauſe the 
Matter which is the Giſt of this Action was found, tho' there was no Negative and Affirmative to 
make the Iſſue, as where in Debt upon Bond the Defendant pleaded Payment, and concluded to 
the Country; now by this Plea the Plaintift had no Opportunity to deny the Payment; yet, if 
upon the Trial, ye ut find the Money paid, this is good after a Verdict; as to the Plea de in- 
juria ſua propria before-mentioned, without a Traverle abſque tali cauſa, that is good Law, be- 
cauſe without ſuch a Traverſe the Bar is not anſwered. Sid. 341. Burton verſus Chapman. 

27. In Aſumpſit, & c. the Defendant pleaded Not guilty, upon which they were at Iſſue, and 
the Jury found that he was guilty, and that he promiſed in Manner and Form as aforeſaid ; it was 
inſifted in Arreſt of Judgment, that Not gnilty is no Iſſue in this Action, and the Jury finding far- 
ther Matter, is void, becauſe it was not in Iſſue; but adjudged Not guilty is a good Iſſue in A, 
fumpſit, for tis a Treſpaſs on the Cafe, and that if it was not, tis cured by the Verdict. 1 Lev. 
142. Elrington verſus Doſhant. | 

28. In Replevin for Taking his Cattle in Filloughley Field, &c. the Defendant avowed, for that 
the Place where, was Time out of Mind Parcel of the Manor of Filloughley, and that before the 
Time, in which the Taking is ſuppoſed to be, the Mayor, Bailiffs and Commonalty of the City of 
Coventry, and one Millon and others, were ſeiſed in Fee of the ſaid Manor; and by Indenture 
made between them teſtatum exiſtit, that the ſaid Corporation and Natural Perſons demiſed the 
faid Manor to Baſſnett for twenty-one Years, who aſſigned his Term to Hollech the Avowant, 
who 1 Novemb. Anno 18 Car. 2. demiſed the Place where, &c. to Bennet? the Plaintiff apud Fil- 
loughley, &c. for one Year and over, at Will, rendring Rent; and for ſo much Rent arrear he 
avowed the Taking the Cattle; the Plaintiff replied in Bar to this Avowry, that Holbech on the 
firſt Day of Novemb. Anno 18 Car. 2. at Filloughley, & c. did wot demiſe to the Defendant modo & 
forma, as he the Defendant had alledged ; the Defendant rejoined, that he, on the firſt Day of 
Novemb. Anno 18 Car. 2. at Filloughley, did demiſe to the Plaintiff modo & forma, upon which 
they were at Iſſde; and the Jury found, that the Defendant,” the Avowant, did not demiſe to the 
Plaintiff on the firſt Day of November, Anno 18 Car. 2. at Filloughley, modo & forma, &c. where- 
upon the Plaintiff had judgment; and now the Avowant brought a Writ of Error in B. R. for 
that the Day aud Place of the Demiſe was made Parcel of the Iſſue; and the Jury having found, 
that he did not make the Leaſe on that Day and at that Place, this is a Negative pregnant, for it 
implies, that the Avowant did make a Leaſe to the Plaintiff Bennet, tho' not on that Day men- 
tioned in the Avowry; and this Fault was occaſioned upon the Plaintiff's Replication in Bar to the 
Avowry, ſo that the Merits of the Cauſe was not tried thro' his Default; but adjudged, that ad- 


mitting it to be a Fault, tis aided after a Verdict by the Statute 32 H. 8. cap. 30. for this is but 


Lid. 340. 
1 Lev. 
226. 


a Mi joining the Tſue, and that is expreſly aided by that Statute. 2 Saund. 326. Bennet verſus 
Holbech. See Moor 695. 2 Cro. 251. Cro. Car. 78. S. P. N 

29. Debt upon Bond, conditioned, that the Defendant ſhould give the Plaintiff a true Account 
of all ſuch Money and Goods of FF. N. deceafed, as ſhall come to his Hands; and upon ſuch Ac- 

unt ſhall make an equal Dividend thereof ; the Defendant pleaded, that no Money or Goods 
of the ſaid . N. came to his Hands, &c. the Plaintiff replied, that a Silver Bowl, &c. came to 
his Hands, & hoc paratus eſt verificare ; and upon Demurrer it was objected, that this Replication 
was ill, becauſe the Plaintiff had aſſigned no Breach of the Condition; for tis not ſufficient for 
him to fay, that ſuch Goods came to the Defendant's Hands; but he ought farther to ſet forth, 


that he did not make a Dividend, as in an Action of Debt upon a Bond of Award; the Defen- 


dant pleads unlum arbitrium; tis not ſufficient for the Plaintiff to reply and ſhew an Award, but 
| I "94 hd he 


by, 


« 4 


he muſt aſſign the Breach to maintain the Action; beſides, the Concluſion of this Replication is ill, * See 
for the Defendant having pleaded, that xo Goods cameo his Hands, &c. and the Plaintiff ha- Breachof 


ving replied, that a ſilver Bowl came to his Hands, here is a Negative and Affirmative, upon 
which an Iflue might be joined, and therefore the Plaintiff ought to have concluded to the 
Country. 1 Saund. 102» * Heyman. verſus Gerrard. Telv. 137. S. P. See Telv. 24, 25. 3 Cro.320. 
e Lev. 226. | "xg | : 
by 0 Debt upon Bond, the Defentlant pleads in Abatement, that the Plaintiff was an Eſq; at the 
Time of the Bill exhibited, and traverſed that he was a Knight, &'c. The Plaintiff replied, that 
at the Time of the exhibiting the Bill he was a Knight, & hoc petit quod inquiratur per pntriam ; 
and upon Demurrer to this Replication, it was objected, that this Iſſue ought to be ttied by the 
King at Arms; but adjudged, that it may be tried per patriam. Raym. 379: Sir John Sparrow 
9 15 Draper. | 
31. In Replevin, the Defendant avowed upon the Statute 13 Car. 2. cap. 10. for killing Deer 
in his Park, and that the Plaintiff was aiding and aſſiſting to the Killing, &c. The Plaintiff replies, 
that he was not aiding or aſſiſting, and Iſſue thereon ; the Jury found for the Plaintiff ; and it was 
moved in Behalf of x Avowant, that this was an immaterial Iſſue, becauſe the Aiding and Al- 
ſiſting was found before a Juſtice of Peace and ſhall not be tried over again; and fo it was ad- 
judged, tho" it ſeems plain that the Statute 32 H. 8. cap. 30. helps Misjoining of Iſſues, and fo is 
Dighton and Bartholmew's Caſe. Cro. Elix. 778. Gouldsb. 39. S. C. If the Bar is good and khe Re- 
plication naught, the Plaintiff ſhall replead as to the Replication, but the Bar ſhall ſtill remain; 
and if the Replication is good and Rejoinder naught, yet if the Bar is good, and the Iſſue is ta- 
ken upon a naughty Rejoinder, the Defendant ſhall replead to the Rejoinder, and the Bar and 
Replication ſtill remain | navy ; but if the Bar is naught and the Replication good, and Iſſue is ta- 
ken upon it, the Defendant ſhall replead to the Whole. Raym. 458. Sir Geo. Fletcher's Caſe. 
32. In Debt for an Eſcape of one in Execution, after Iſſue joined upon Nil debet, the Defen- 
dant offered to acknowledge the Action with relitta verificatione; and upon Motion the Court 


Condi- 
tions. (A) 


16. this 
Caſedenied 
to be Laws 


would not allow it without the Conſent of the Plaintiff, becauſe probably he might have a Ver- 


dict, which cures many Faults. T. Jones 156. Cooling's Caſe, the Marſhal. 

33. Debt, Cc. in which the Plaintiff declared upon a Bill, reciting, that whereas one Gil was 
arreſted at the Suit of the Plaintiff for 250 J. the Defendant became bound, that Gi ſhould put in 
good Bail, c. otherwiſe he would pay the Debt due to the Plaintiff, and ſhews, that the Action 
again Gill was for 250 l. and that he had not put in Bail, Cc. the Defendant pleaded, that Gil, 
at the Time of making this Bill, non debuit to the Plaintift the ſaid 250 J. nec aliquem inde dena- 
rium, upon which they were at Iſſue, and the Jury found quod debuit 167 J. Part of the 250 l. and 
as to the Reſidue non debuit ; and upon a Writ of Error brought, it was objected, that this Bar to 
the Plaintiff's ARioh was collateral, and therefore the Iſſue ought to be intirely found for him or 
againſt him, and not by Parcels: Sed per Curiam, tho* non debet had been better Pleading, and a 
more direct Anſwer to the Declaration; yet ſince the Merit of the Cauſe is tried, and the Debt is 
made certain by the Verdict, the Impropriety of the Iſſue is now aided by it. T. Jones 184. 
Bloom verſus Wilſon. | 

34. Sci. fa. by an Adminiſtrator, upon a Judgment of 1000 J. obtained by the Inteſtate; the 
Defendant pleaded, that ſuch a Day, before Adminiſtration was granted to the Plaintiff, it was 
granted to T. P. who is ſtill alive at B. and concluded in Abatement; the Plaintiff replied, that 
T. P. was dead, and concludes to the Country; and upon Demurrer this Plea was held ill, for 
tho' it contradicts the Declaration, the one affirming, that Adminiſtration was 
and the other, it was granted to T. P. yet this is not properly an Affirmative and a Negative up- 
on which an Iſſue mige be joined; 1 Vent. 213. Forteſcue verſus Holt. 

35. Quantum meruit, Oc. for Goods ſold and delivered; the Defendant pleaded Inſancy in Bar; 
the Plaintiff replied, that Parcel of the Goods for which he had declared, were for neceſſary 
Clothes of the Infant, and the Reſidue was for Meat and Drink; the Defendant rejoined, that 


Parcel was not for Clothes, and Parcel, &c. was not for Meat and Drink, & de hoc ponit ſe ſuper 


patriam; and upon a Demutrer to this Rejoinder, it was objected, that the Defendant ought to 
put theſe Allegations ſeverally in Iſſue, and not to have tendered one Iſſue to the Whole » but this 
Objection was diſallowed. 1 Latw. Rep. 239. Swinburne verſus Ogle. Pleas. (FE) 10. S. C. 

36. Caſe for Money due for Barley fold, in which the Plaintiff declared upon an Indebitatus 
Aſſumpfit, a Quantum meruit, a Mutuatns and Infimul computaſſet ; the Defendant pleaded, that 
the Cauſes of Action nec earum aliqua, accrewed within fix Years; the Plaintiff replied, that the 
Cauſes, & c. five nonnulla earum acctewed within fix Years, and eoncluded to the Country; 
and upon a Demurrer to this Replication the Plaintiff had Judgment, becauſe it was a plain Af- 


firmative of what the Defendant had denied in his Plea, and therefore having tendered an Iſſue, 
the Defendant ſhould have 


Charleton. 


(3) Where 


Joined, and not have demurred. Lutw. Appendix. Scott verſus 


granted to him, 
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Cayere Jffue is not well joined, and of Jſſues on collateral Matters; 
agagaand of iminaterfal Juues and dilatozy Jllues. ag 
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1. EBT upon Bond, conditioned, that whereas the Plaintiff was in Poſſeſſion of ſuch 
* Lands, if B. G. nor I. R. nor V. T. did diſturb; him by any indirect Means, but by due 
Courſe of Law; then, &c. the Defendant pleaded, that neque B. G. nec W. R. nec W. I. did diſturb 
him, Cc. and adjudged, this could not be tried either by Judge on AY not by the Judge, be- 
cauſe the Defendant had not alledged in certain what was the Courſe of the Law by which the 
Plaintiff was diſturbed ; nor by the Jury, becauſe they are only to try Matter of Fact and not Mat- 
ter of Law, (vix.) whether the Plaintift, was diſturbed by due Courſe of Law. Godbolt 62. Digh- 
ton verſus Clerłke. Mich. 29 Elix. 2 Leon. 197. S. C. N 

2. Aſſumpſit, &c. for 1001. the Defendant pleads, that he had given the Plaintiff a Bond for 
the ſaid 100 /: The Plaintiff replied and maintained his Declaration, and traverſed that the Defen- 
dant gave him a Bond, &c. and concluded to the Country, & prad' the Defendens ſimiliter, up- 
on whſth they were at Iſſue ; and the Jury found, that the Defendant did not give the Bond for 
100 J. and thereupon the Plaintiff had Judgment in the Exchequer; but upon a Writ of Error 
brought, that judgment was reverſed, becauſe here was no Iflue joined, for that cannot be with- 
out an Affirmative and a Negative; now, here Iſſue was joined upon a Traverſe, which ought 
not to be, becauſe the Traverſe ought to conclude with, hoc # 2: aw eſt verificare, and then the 
other Side ought to plead in the Affirmative, and to conclude to the Country, & pred” the 


Plaintiff ſimiliter. 2 And. 6. Roch verſus Patten. 
3. In Debt, the Defendant pleaded plene adminiſtravit ; the Plaintiff replied, that at another 


Rep. 186, Time he brought an Action of Debt againſt the now Defendant, upon which he was outlawed ; and 
204, 209. 


upon Error brought the Outlary was reverſed ; whereupon he forthwith . this Action, and 
that at the Time of the firſt Action the Defendant had Aſſets, and ſo concluded to the Country, 
& pred defend fimiliter, and upon Trial the Plaintiff had a Verdict; but upon Error brought it 
was aſſigned for Error, that here was no Iſſue joined, for the Plaintiff had alledged two Things in 
his Replication, (via.) the Outlary of the Defendant in an Action, &c. and Aﬀets at the Time 
of that Action, which the Defendant had no Opportunity to anſwer, becauſe the Plaintiff did not 
aver it as he ought, but immediately concluded to the Country, and ſo it was adjudged; and the 
Judgment was reverſed. 2 Cro. 597. Aldrich verſus Walt hall. 

4+ In Treſpaſs for Breaking his Cloſe; the Defendant juſtified for a Way; the Plaintiff replied, 

de injuria ſua propria abſque tali cauſa, upon which they were at Iſſue, and there was a Verdict 
for the Plaintiff; and it was moved in Arreſt of Judgment, that the Iſſue was not well joined, 
for it ought to have been a Special Iſſue, and therefore the Defendant inſiſted on a new Trial, 
but it was not allowed, becauſe it was helped by the Statute of Feofails. Trin. 14 Jac. 1 Brounl. 
200. Swaff verſus Solex. | | FF 
5. In Replevin, the Caſe upon the Pleading was, a Leaſe was made for firty Years, under the 
yearly: Rent of 22. which was wrote in Figures; that the Plaintiff put the Figure (1) before the 
Figures (22) and cauſed the Figures (22) to be raſed and changed into the Form of the Figure (5) 
c. by Reaſon whereof the Deed was void; the Plaintiff. replied, that he did neither the one or 
the other; upon which they were at Iſſue; but it was held to be treble, becauſe there were ſe- 
veral Offences alledged againſt the Plaintiff, therefore he ought to take all bat one by Proteſtation, 
and offer an Iſſue upon that one, and no more. Moor 80. Arden verſus Mitchel, 
6. Debt upon Bond, conditioned to pay 20 l, within forty Days next. after: bis perſonal Being 
at Rome, aud his Return into England; the Defendant pleaded, that the Plaintift never was at 
Rome; & de hoc ponit ſe ſuper patriam; and upon a Demurrer it was objected, that the Iſſue 
ſhould be upon. his Return into England, for the other was not triable, and this was the better Opi- 
nion; but one Judge. held, that if one was not triable the other muſt not, becauſe the Condition 
was in the Copulative. Moor 178, Mollineux s Cale. . , 4 \ +. 

7. In an Action of Treſpaſs, the Defendant. pleaded; an Accord between the Plaintiff and others 
of the one Part, and the Defendant and other of the other Part, for the ſaid. Treſpaſs, which was, 
that he the aid Defendant ſhould pay to the; Plaintiff ſo much Money, which he had paid; the 
Plaintiff, replied, there was no ſuch Accord between him and the Defendant, as he (the Defendant) 
had alledged,, upon which they were at Iſſue, and the Plaintiff had a Verdict; but upon a Motion 
in Arreſt of Judgment, it was adjudged, that here was no Iſſue joined, becauſe the Negative 
7 to be as broad as the Affirmative, which this was not, and therefore tis no Negative and 
Affirmative; as where the Defendant pleads a Feoffment for four Acres, and Two only are tra- 
verſed, tis naught ; ſo here the N is not averred to be between the Plaintiff and the Defen- 
dant, but between the Plaintiff and A. and B. of the one Part, &c. 1 Roll. Rep. 86. Carpenter 
verſus Barr. 81 01 

8. Debt upon Bond for Performance of Covenants on a Charter-Party, one whereof was to de- 
liver a Ship then in London at ſuch a Port, and no certain Time was appointed when he ſhould 


deliver it; the Breach aſſigned was, that the Defendant did not deliver the Ship on ſuch a Day, 
1 and 
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Iſſues joined. 1047 
and Iſſue was taken upon the Delivery, and the Plaintiff had a Verdict and Judgment; and u 
on a Writ of Error brought, the Error aſſigned was, that the Iſſue was not well joined, b&- 
cauſe the Defendant bad any Time during his Life to deliver the Ship ; but adjudged, that this 
Misjoining of Iſſue was remedied by the Statute of Jeofailt, being after a Verdict, Moor 695. 
Bijhop verſus Gyn. hs | | 

9. In Treſpaſs, the Plaintiff declared, that the Defendant had broken, taken, and carried away 
twelve Boards of the Plaintiff's ; Not guilty was pleaded, as to the Taking and Carrying away, and 
as to the Breaking the Boards, the Defendant juſtified, for that the Plaintiff had fixed them a- 

ainſt the Defendant's Houſe, and that they hindred his Light, and thereupon he broke them 
354 prout ei bene licuit; the Plaintiff replied, that he did not fix them to the Defendant's 
Houſe, upon which they were at Iſſue, and the Jury found, that the Boards were fixed to the 
Defendant's Houſe, but not by the Plaintift ; it was moved in Arreſt of Judgment, that this was 
an immaterial Iflue ; for the chief Point was, that the Boards were fixed to the Defendant's 
Houſe, and it was not material by whom: Sed per Curiam, the Defendant ought to have a- 
voided this Matter by pleading ; for where the Jury find for the Plaintiff upon ſuch a Special and 
collateral Iſſue, he ought to have Judgment. 2 Roll. Rep. 242. Gwin verſus Damport. 

10. Where the Declaration of the Plaintiff is good, and the Plea of the Defendant is ill, if 
the Plaintiff in his Replication tender an Iſſue upon ſuch an ill Plea, and a Trial is had, and 
found for the Plaintiff, he ſhall have Judgment. Cro. Car. 18. Knight verſus Harvey. 

11. Sci. fa. upon a Recogniſance for the Good Behaviour, for that the Defendant, with o- 
thers. riotouſly and unlawfully entered into ſuch a Cloſe, and cut up a Quick-ſet Hedge, &c. 
the Defendant as to all but the entering the Cloſe, and cutting the Hedge, pleaded Not guilty, 
and as to that, he juſtified by a Preſcription for a Highway in the ſaid Cloſe, and becauſe it was 
ſtopped with a Quick-ſit Hedge, he cut it up; the Plaintiff replied, de injuria ſua propria & 
ex malitia pracogitata, the Defendant, with others, cut the Hedge, &c. upon which Iſſue was 
joined; and found for the Plaintiff; it was objected, that here was not any Iſſue joined, for de in- 
juria ſua propria, is no Iſſue where one juſtifies for a Way, or for any particular Thing; but in 
ſuch Caſe the Plaintift ought to traverſe the Preſcription, and conclude abſque tali ſs ; and fo 
it was adjudged. 2 Cro. 599. The King verſus Hopper. 1 Brownl. 200. Swaff verſus Solley, 
S. P. but helped by the Statute of Jeofa:ls. See Jennings verſus Lee. Antea Iſſue joined. (A) 
22. S. C. 

12, In an Action of Debt for 200 J. on the Statute 2 Ed. 6. for not ſetting out Tithes in Roy- 
ſton; the Defendant pleaded, that at the Diſſolution of the Monaſteries, the Lands were diſ- 
charged of Tithes in the Hands of the Prior, Cc. the Iſſue was upon the Diſcharge ; but at the 
Trial the Defendant did not maintain his Plea, ſo the Court directed the Jury to find for the 
Plaintiff to the Value of 2007. becauſe the Iſſue being joined upon the Diſcharge, which is a co- 
lateral Matter, the Defendant had thereby confeſſed the Value of the Tithes as the Plaintiff had 
declared, but that he was diſcharged from the Payment of any Tithes ; the Defendant ſhould 
have taken the Value by Proteſtation, which, if he had done, then it muſt have been aſcertained 
by a Writ of Enquiry. Allen 88. Bowles verſus Broadhead. 

13. Debt upon a Bond of 1007. conditioned to pay 51 J. on ſuch a Day; the Defendant 
pleaded, that he paid the ſaid 21 J. at the Day, &c. the Plaintiff replied, that he, (the Defen- 
dant did not pay the ſaid 511. at the Day, and concluded to the Country, and had a Verdict 
and Judgment in C. B. and upon a Writ of Error brought in B. R. this Judgment was reverſed, 
becauſe there was no Ifſue joined ; and there cannot be a Repleader upon a Writ of Error out 
of C. B. Cro. Car. 593. Darby verſus Hemmings. 

14. Adjudged upon a Motion in Arreſt of Judgment, that where a Defendant pleads Not 2 Roll. 
guilty to an Action on the Cafe on a Promiſe, 'tis not a good Iſſue, nor amendable by any Sta- Rep. 368. 
tute; but 'tis a proper Iſſue for a Deceit or any Wrong. Palm. 393. Turner verſus Turbervill. 

15. Caſe, &c. in which the Plaintiff declared upon a Cuſtom of the Pariſh, for the Parſon to 
keep a Bull and a Boar, for the Encreaſe of the Cattle of the Inhabitants, &c. and that the Defen- 
dant being Parſon, &c. and the Plaintiff an Inhabirant, &c. the Defendant had not kept a Bull 
nor Boar for four Years, @c. the Defendant took the Cuſtom by Proteſtation, and for Plea he 
pleaded Not guilty, and upon a Demurrer the Plaintiff had Judgment, becauſe where the Offence 
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or Injury is for a Nonfeaſance, the Defendant ſhould not plead Not guilty, but he ſhould plead 


in the Affirmative, and ſhew, that he had done the Thing, for the not doing whereof the Plain- 

tiff had declared ; and the Proteſtation is not good to the Cuſtom, which is the very Ground 

and Subſtance of the Action. Moor 355. Telding verſus Fay. - 

16. Debt upon a ſingle Bill to pay Money, Cc. the Defendant pleaded Payment at the Day, Cro. Eliz, 

but did not ſet forth any Acquittance; and Iſſue was joined upon the Payment, and the Jury 24. S. C. 

found for the Plaintiff in B. R. and upon a Writ of Error brought in the Exchequer- Chamber by : ny 

the Defendant, he aſſigned for Error, that his own Plea was ill, becauſe Payment is not to be cr; 4 

pleaded without an Acquittance ; but the Judgment was affirmed ; for tho' it was an immaterial Caſe. 

Iſſue, yet it being aſter a Verdict, and the Error being aſſigned by the Defendant in his own Plea, Cro. Elix. 

the Judgment ſhall not be reverſed. Moor 692. Chamberlaine verſus Nicholls 104. Pe- 
17. Error in B. R. to reveiſe a Judgment in Formedon in C. B. where the Caſe was, (viz. a Formedon r 

in Remainder was brought againſt an Infant, who appeared by his Guardian, and pleaded, that © 

the Lands deſcended to him, and prayed, that the Parol might demur during his Nonage ; and upon A 
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this Matter Iſſue was taken, and there was a Verdict for the Infant, and Judgment final given 
in C. B. that the Demandant ſhould. be barred ; and the Judgment was affirmed in B. R. be- 
cauſe Iſſue being taken upon a dilatory Plea, and which is meer Matter of Fact, in ſuch Caſe the 
Judgment ſhall be final, tho it might not be ſo upon a Demurrer, becauſe it ſhall be intended, 
that the Matter of Fact is in the Knowledge of the Demandant, and if he will give the other 
Party Trouble and Charge in a Matter which he knows to be againſt him, in ſuch Caſe the Judg- 
ment ſhall be final; tho' not upon a Demurrer, becauſe that is Matter in Law. Sid. 252. Am- 


cott verſus Amcott. 


18. Debt for Rent againſt Leſſee for Years, who pleaded, that before the Rent due he aſſign- 
ed the Term to another, of which the Plaintiff had Notice, and they being at Iſſue upon No- 
tice, the Defendant had a Verdict, but could not get Judgment, becauſe the Iſſue was joined 
upon a Thing immaterial ; for Notice of the Aſſignment will not diſcharge the Leſſee from the 
Rent, without Agreement of the Leſſor, or his Acceptance of the Rent from the Aſſignee ; ſo a 
Repleader was awarded. 1 Lev. 32. Serjeant verſus Fairfax. | 

19. Treſpaſs for an Aſſault and Battery on ſuch a Day and Place; the Defendant juſtified on 


another Day and Place, by Virtue of a Proceſs, &c. and traverſed, that he was guilty aliter vel 


alio modo at any other Place ; the Plaintiff replied, that he was guilty aliter vel alio modo, and 
at another Place; upon which they were at Iſſue, and the Plaintiff had a Verdict; but the Judg- 
ment was ſtaid, and a Repleader awarded for the Badneſs and Incertainty of the Iſſue. 2 Lev. 
M aſter verſus Wood. 

20. Treſpaſs againſt Husband and Wife, for entring his Houſe, and continuing in Poſſeſſion, 
c. the Defendant pleaded, that the Plaintiff gave Licenſe to him to enter with his Wife 
there to dwell; the Plaintiff replied, that he did not give Licenſe to the Defendant and his Wife, 


to enter modo & forma, upon which they were at Iflue, and the Plaintiff had a Verdict and 


Judgment; but it was reverſed in Error, becauſe it was an immaterial Iſſue; for the Defen- 
dant having pleaded a Licenſe for him to enter, with his Viſe, the Replication, that the Plain- 
tiff did not give Licenſe to him and his Wife, doth not meet with the Plea ; for that is a Li- 
cenſe to the Husband only, to which the Wife bath no Title, if ſhe ſurvive; but the Replication 
is of a Licenſe to the Husband and Wife, in which ſhe as Survivor will have it; which is a ma- 
terial Difference, and adjudged accordingly. 2 Lev. 194. Jepſon verſus Jackſon. 

21. In Covenant, the Breach aſſigned was, in not Repairing ; the Defendant pleaded, Non in- 


Fregit conventionem ; adjudged no good Iſſue, being two Negatives. 3 Lev. 19. In Pitt and Rſ- 


ſell's Caſe. 


22. Information Qui tam, &c. againſt a Juſtice of Peace for 100 J. for neglecting upon Com- 
plaint to ſuppreſs a Conventicle ; the Defendant pleaded Non debet, &c. to the Informer, & de 
hoc ponit & Hoek patriam, & pradif# (the Informer) fimiliter ; whereupon they were at Iſſue, 
end the Informer had a Verdict; but adjudged, that the Iſſue was not well joined, becauſe ir 
was between the Informer and Defendant, without mentioning the King, whereas the Act gives 
a Moiety of the Forfeiture to the King. 1 Vent. 122. Reynell verſus 22 

23. In Replevin, the Defendant made Cogniſance, as Bailiff to Robert Moor; for that Samuel 
the Father of Robert, being ſeiſed of the Place where, Cc. ſettled it in Marriage upon Richard 
his eldeſt Son, and Bridget his Wife, in Tail Male, Remainder to Robert in Til, Cc. with a 
Power to make Leaſes for any Number of Years determinable upon three Lives, and that a Fine was 
levied between Father and Son, and a Common Recovery to the ſame Uſes ; that the Father 
was dead, and that Richard died without Iſſue, and that Robert being ſeiſed of the Remainder, 


took the Cattle, Cc. the Plaintiff replied, and confeſſed the Seiſin of the Father; but ſaid, that 


before he made this Settlement, and before he levied the Fine, (viz.) 1 Novemb. 1648. he made 
a Feoffment of the Lands to the Uſe of Robert for Life, if the Father ſhould ſo long live, 
and if he died, living Robert, then to the Uſe of Richard and his Heirs, during the Life of 
Robert ; that the Father died in the Life-time of Robert, and thereupon Richard entered, and 
made a Leaſe to the Plaintiff Malters for 99 Years, if he the ſaid Richard, and Walters, and two 
more, ſhould ſo long live; that the Plaintiff entered by Virtue of the ſaid Leaſe, &c. and that 
Richard being ſeiſed of the Reverſion, granted it to T. M. to which Grant the Plaintiff attorn- 
ed, cc. that the Defendant de injuria ſua propria took the Cattle, and traverſed the Seiſin of 
the Father at the Time of the Fine levied ; the Defendant replied, and took Iſſue upon the Tra- 
verſe, and the Plaintiff had a Verdict; but in Arreſt of Judgment, it was held, that this was 
an immaterial Iſſue, and that the Right was not tried, becauſe the Plaintiff had not anſwered 
the Cogniſance, as to the Fine levied by Richard the Son, who joined therein with his Father, 
and was now eſtopped by it; for he could not afterwards grant the Reverſion to T. M. againſt 
his own Fine; if ſo, then the Rent reſerved upon the Leaſe made by Richard, was due to his 
Brother Robert by Virtue of the Marriage Settlement, and 'tis not material, whether the Father 
was ſeiſed in Fre at the Time of the Fine levied, becauſe Richard, who claimed under him, 


joined with him in that Fine, and by the Settlement had conveyed the Lands to Robert, and the 


Heirs Males of his Body; ſo that the Seiſin in Fee of the Father, is only Formal, and to induce 
the Matter, and therefore not traverſable; for which Reaſon a Repleader was awarded, and the 


Verdict ſer aſide. 2 Lutu. Rep. 1008. Walters verſus Hodges. See Zouch verſus Bampfield. 


24. Scire facias againſt the Defendant, Who was Bail before. a Judge for one Harris, at the 


Suit of Sparkes, who had obtained the Judgment againft Harris for 46 J. but that be had not paid 
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the Money, nor rendered his Body to Priſon ; the Defendant pleaded in Bar, that after the Judg-_ 
ment there iſſued a Ca. ſa. againſt Harris, and; upon Non eſt inventus returned, he was takeri 
upon a Teſtatum Ca. ſa, in Surrey, and detained in Execution till the Plaintift himſelf required 
the Sheriff to diſcharge. him; the Plaintift replied, that no ſuch Capias iſſued ; the Defendant re- 
joined, that ſuch a Writ did iſſue, and that Harris was taken in Execution, and ſo concludes to 
the Country; and upon Demurrer to the Rejoinder, the Plaintiff had Judgment; for when he 
replied,” that there Was no ſuch Writ, and the Defendant rejoined, that there was ſuch a Writ, 
this was a direct Negative and Affirmative, upon which he ſhould have offered an Iſſue, and not 
to have faid, that Harris was talen in Execution, and conclude to the Country to both; for that 
is jumbling Matter of Record and Fact together. 2 Lutw. Rep. 1269. Sparks verſus Cole. 

2. Tadebirams Aſſumpſit againſt Dorcas Pearſon, who pleaded in Abatement, that after the 
Writ, brought, ſhe ,was married to Henry Dotting ; the Plaintiff rep'ied, that poſt impetratiouem 
Brevis, &t. ſhe was not married, &c, the Defendant demurred ſpecially, and for Cauſe ſhewed, 
that the Plaintiff in his Replication did not alledge, that the Defendant was, ſole, which he 
ought to do, and then traverſe, that ſhe took Dotting to her Husband, and by this Means the 
Marriage would have come in Queſtion upon an Iſſue taken upon the Traverſe, which Iſſue 
ought to be in the Rejoinder, and not in the Replication; but adjudged, that 'tis not material, 
whether the Iſſue be joined in the Replication or Rejoinder. 2 Lutw. 1638. Pearſon verſus 


* 
* 


tue of a Proceſs, the Teſte whereof was impoſſible, and traverſed the Taking in H. the Plaintiff 


took iſſue upon this Traverſe, and had a Verdict and Damages; it was objected in Arreſt of 123. 
F that this Iſſue was immaterial; for tis no Matter where the Defendant took the Raym. 
Carrle, ſince it was upon a void Proceſs ; which is very true; then the Defendant moved for 4 438. 


Repleader ; but ruled, that it cannot be granted, becauſe the Treſpaſs was confeſſed ; ſo the 
Verdict was ſet aſide, and Judgment was entered for the Plaintiff upon Confeſſion, and a Writ 
of Enquiry of Damages was awarded, becauſe the Jury who gave the Verdict, had no Power to 
enquire of Damages. 1 Salk. 173. Jones verſus Bodenham. See Moor 696. Bartholmew verſus 
Dighton. Telv, 89. 3 Cro. 722, 778, 227, 214, 445. Hob. 327. Reynolds verſus Buckle. 2 
Cro. 678. Johns verſus Ridler. 1 Cro. 25, 214. * 1 for 


27. Treſpaſs for breaking his Cloſe, called Wharfe, 31 May, and throwing down his Rails, and 1 Salk. 


the like Treſpaſs 7 July following; one of the Defendants pleads Not guilty as to all, Cc. and 
the other pleads the like Plea, as to the Treſpaſs 31 May, (iz. as to the Force; but juſtifies 
the Entry and Throwing down the Rails, by Virtue of a Leaſe, of the ſaid Wharf, and for a 
Way over the ſame to certain Stairs on the Thames ; and that being entitled to the ſaid Way, 
the Plaintiff obſtructed it with Rails, which the Defendant deſired him (the Plaintiff) to open, 
but he refuſed ; ſo he juſtified the Throwing them down, and pleads the like Plea as to the Treſ- 
paſs 7 Jul), and avers, that he bad no other Way to the ſaid Stairs and River Thames, &c. 
the Plaintiff as to the Plea of the firſt Treſpaſs, replies, that the Defendant had another conve- 
nient Way to the River Thames, upon which they were at Iſſue; and as to the other Plea he 
demurs, Ideo fiat Jurata to try the Iſſue, and to aſſeſs contingent Damages on the Demurrer ; 
and at the Niſi prius both the Defendants made Default, which being recorded, the Inqueſt was 
taken by Default, and one of the Defendants was found guilty as to the Treſpaſs 31 May, and 
acquitted of the other Treſpaſs ; and the other Defendant was acquitted as to the Force 31 May, 
but as to the reſt the Jury found, that he had no other Way to the ſaid Stairs and River Thames, 
than thro the ſaid Wharf; and. aſſeſs Damages on the Demurrer, and acquit him of the Treſpaſs 

July: It was held clearly, that this was an immaterial Iſſue; for the Defendant pleaded, that 
he. had no other Way to the Stairs and River Thames, and the Iſſue was, that he had another 
Way to the River Thames, and the Jury found, that he had no other Way to the Stairs and 
River Thames ; which might very well be, and yet he might have another Way to the River 
Thames; but tho' it was an immaterial Iſſue, it was cured by the Statute of Feofails: Then 
the Queſtion was, whether Judgment ſhould be given for the Plaintiff upon the Demurrer, or 
upon the Default of the Defendant; that is, whether he (the Defendant) being out of Court, 
as to one Iſſue by the Default, ſhall be preſent in Court as to the other 7ſue in Law upon the 
Demurrer ; tis true, the Day given on the Niſi prius is, ad triand' exitum, but the Day given 
on the Demurrer is, ad audiendum judicium, which is the Day in Bank; ſo that the Default at 
the Nifi prius, is only to that for which the Defendant had a Day there, (viz.) to try the Iſſue ; 
which is very true; but yet the better Opinion was, that tis a Default as to the Day given on 
the Demurrer, as well as to the Day for Trial of the Iſſue; for tho' one is the Day of Ni/ prius, 


and the other the Day in Bank, yet in Conſideration of Law, they are the ſame. Mod. Caſes 1. 
Staple verſus Haydon. | 
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tuthat Things are ilſuabit, what not. 


1. JUdgment againſt the Teſtator, and a Sci. f. brought againſt the Executor, to ſhew Cauſe 
a uare executionem hon habet, & c. the Defendant pleaded, that the Plaintiff ſued out a 
Ca. ſa. againſt his Teſtator, by Virtue whereof he was talen, and died in Execution; the Plaintiff 
replied, that the Teſtator was zot. taken by Virtue of that Writ, upon which they were at Iſſue, 
Cc. which ſhews, that the Taking by Virtue of a, Writ, is not Matter of Law, but Fact, and 
iſſuable. Hob. 52, Poſtea U aps (OLI SKA. | * 6. 3 
2. Debt upon Bond brought by the Bailiff of Meſtminſter, conditioned, that K. ſhould ap- 
poor die Sabbati prox” poſt Ottal” Pur, Cc. to anſwer B.&c. the Defendant pleaded, that before 
e gave that Bond, the ſaid B. proſecuted a Bill of Middleſex againſt K. returnable die Ve- 
neris prox” poſt Oftab Pur, and that by Virtue of a Warrant thereon, K. was arreſted, 
and being in Cuſtody, the Defendant gave the Bond for Eaſe and Fauour, which the 


, 
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1 
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_ Plaintiff ee Colore Officii ; the Plaintiff replied, that B. proſecuted. the Bill of Middleſex 


in Hillary-Term, returnable die Sabbati, &c. and that by Virtue of a Warrant on that Writ 
K. was arreſted ; and being in Cuſtody, the Defendant gave Bond Virtute of that Warrant, and 
not of the Warrant ſet forth in the Plea ; the Defendant rejoined, that K. was in Cuſtody Virtute 
of the Warraut mentioned in his Plea, 4 hoc, that he was in Cuſtody: by Virtue; of the 
Warrant mentioned in the Replication; and upon a ſpecial Demurrer, Saunders was Opinion, 
that the Taking or not Taking by Virtue of ſuch Warrant, is Matter of Fact, and not of Law, 
and therefore iſſuable. 1 Saund 20. ye Drag n Ws 1 1.6 
3. Debt upon an Eſcape in Execution, brought againſt the Head Bailiff of the Honour of 
Pontefratt, who pleaded, that before the aforeſaid Eſcape, an Habeas Corpus was directed to him, 
returnable Craſtin Pur, (which is the third Return in Hillary-Term) commanding him to bring 
the Body of the Priſoner to Weſtminſter ; that by Virtue thereof he brought him into Court, and 
returned the Cauſe of his Commitment, and that he was fent to the Fleet, qua eft eadem eſcapia ; 
the Plaintiff replied, that before the Eſcape an. Habeas Corpus was directed to the Defendant, re- 
Hillarii, (which is the firſt Return in Hillary-Term) and that after the Day of 
the Return, he brought the Priſoner to Weſtminſter by, Colour of the ſaid Writ, and then pro- 
cured another Habeas Corpus, mentioned in his Plea, to be fraudulently proſecuted, and directed 
ro himſelf, by Virtue of which laſt Writ the Priſoner was brought into Court and turned over 


to the Fleet, abſque hoc that the Defendant by Virtue of the Habeas Corpus, ſet forth in his Plea, 


did take the Priſoner out of Gaol, and bring him to Weſtminſter ; and upon a ſpecial Demurrer to 
this Replication, the Plaintiff had Judgment ; for the Taking or not Taking by the Writ was if- 
ſuable, againſt the Opinion of the Chief Juſtice, who held, that the Authority of an Habeas Cor- 
pus was Matter of Law, and not iſſuable. 1 Lutw. 627. Beale & Ux verſus Simpſon. 


„ eee e 
Of Jfues on Things local and tranſitozy, | 


1. 8 E for calling the Plaintiff Perjured Knave ; the Action was laid in Devonſhire, and 
| the Defendant juſtified, for that the Plaintiff made Oath in Cornwall, that he did not 


| know that T. S. was Plaintiff in ſuch an Action, when in Truth he did know it; there was an Iſſue 


and Verdict for the Plaintiff ; and it was objected, that this Action ought to have been tried in 
Cornwall, where the Matter of Juſtification did ariſe ; Hale Ch. Juſt. Knowing or not Knowing, 
is Matter tranſitory, and triable in any County; *tis true, the making Oath in Cornwall is local, 
therefore this Iſſue was of two Matters, the one tranſitory, and the other local, and triable in two 
Counties; and if ſo, then this Trial iz Corxwall is good, by the Statute 21 Fac. for that Statute 
extends to Caſes where the Matter in Iſſue ariſes in tuo Counties, and the Trial is by one only, 
as well as where the Matter in Iſſue ariſes in zwo Places in one County, and the Trial is by one. 
2 Lev. 121. In Fennings and Hunkin's Caſe. See Trial and Miſtrial. (FE) 15. K C. 


Tllues 


 Ifſues and Pꝛolits. 
e (A) 
Deviſe of the Jiſues and P2ofits, &c. See Authority. (A) 5, 13. 


1.5 IS generally held, that by a Deviſe of the Iſſues and Profits of Lands, an Intereſt is 
veſted in the Deviſee as to the Lands deviſed; as for Inſtance, the Teſtator de- 
a viſed that his Executors ſhould have the Iſſues and Profits of his Lands until his 
Son came of Age; that with the Profits they might pay his Debts and ſuch Lega- 
cies as he had given, and educate his Children ; one of the Executors died, then the ſurviving 
Executor made his Executor, and died ; adjudged, that the Executor of the ſurviving Executor 
may take the Profits during the Minority of the Son, becauſe his Teſtator had an Intereſt by the 
Deviſe of the Iſſues and Profits, and not an Authority, and no more. Dyer 210. Cro. Eliz. 1 90. 
Parker verſus Plommer. S. P. and 159. S. P. ' | 
2. So where the Husband deviſed the Profits of his Lands to his Wife until his Son came of 
Age, this was held to be a Deviſe of the Land it ſelf till that Time; but if he had deviſed the 
Lands to his Son, and that his Mother ſhould take the Profits thereof till he came of Age, this 
would give her an Authority only and no Jatereſt, and ſuch Authority would determine upon her 
Death. 2 Leon. 221. Moor 635. S. P. 
3. A Deviſe of the Profits and Occupation of his Lands to his Wife, during her Widowhood, is 
a good Deviſe of the Land it ſelf, during that Time. Ower 7. 8 7 
4. The Husband being poſſeſſed of a Rectory impropriate for a Term of Years, deviſed the 
Profits thereof to his Wife for ſo many Years as ſhe ſhould live, and afterwards the Profits to rwen- 
ty of his pooreſt Kindred; and that then the Rectory ſhould be leaſed out by the Advice of the O- 
werſeers of his Vill, for as much Rent as could be got for the ſame, and diſtributed to twenty of 
his pooreſt Kindred ; adjudged, that by a Deviſe of the Profits the Lands uſually paſs, unleſs there 
are other Words to ſhew the Intention of the Teſtator ; but in this Caſe the Deviſe of the “* Pro- 
fits to the twenty poor Kindred, gave them no Manner of Property in the Term, becauſe they had 
not the Power to make the Leaſe, for that was to be done by the Advice of his Overſeers, and 
therefore the Property was in them, and a Truſt or Confidence only in the poor Kindred. Moor 
753, and 758. 4 verſus Smith. | 
5. The Father deviſed his Lands to his Daughter and her Heirs, when ſhe ſhall come to the 
Age of eighteen Years, and that his Wife ſhould take the Profits thereof until that Time, for her 
own Uſe, without any Account to be given; adjudged a good Term for Years in the Wife, and 
that by her Marriage it was veſted in the Husband. Hutt. 36. Balder verſus Blackbourne. Hob. 
285. S. C. 1 Brownl. 79. S. C. 5 
6. The Father being ſeiſed in Fee, covenanted to levy a Fine to the Uſe of himſelf and his 
Heirs, until a — between Giles Strangeways (who was his Son and Heir apparent) and 
Frances Newton ſhould take Effect; and afterwards to the Uſe of the Father for Life, exc. and af- 
ter his Deceaſe to the Uſe of ſuch Perſon or Perſons as he ſhould appoint by his Will for the 


* Fee 
Authori- 
ty. (A) 9. 


Payment of his Debts and Legacies for any Term not exceeding thirty-one Vears; and aſterwards 


to the ſaid Giles in Tail, Remainder over; the Will was made, by which the Father deviſed to 
his three Daughters 800 J. a- piece, to be paid at their reſpective Marriages or Age of twenty-one 
Vears, and to be raiſed out of the Lands mentioned in the Indenture; afterwards the Father died 
ſeiſed before his Son was married, and not long after his Death the Son married the ſaid Frances 
Newton ; the Lands out of which theſe Portions wete to be raiſed were of the yearly Value of 
200 J. the Queſtion was, whether a Term for Years, not exceeding thirty-one Years, ſhall be a 
Time of ſufficient Certainty to raiſe 24007. out of the Profits of 200 J. if not, then the Father 
being Tenant in Fee when he died, and making ſuch Will, whether this Deviſe ſhall take Effect 
by the Statute of Wills, and diſturb the Riſing of the contingent Uſe upon the Marriage of the 
Son, which happened after the Death of the Father ; the Judges ſeemed to be of Opinion, that if 
the Land it ſelf had been deviſed by the Will, that would have interrupted the future Uſe to the 
Wife in Jointure, and to the Son in Tail ; but the Deviſe being of Portions to be paid out of the 
Profits of the Lands, tis otherwiſe. Moor 731. Strangeways verſus Newton. 

7. Deviſe of Lands to Francis his eldeſt Son in Tail, Remainder in Tail to his ſecond Son; 
provided, if Francis die without Iſſue Male, and leaving Iſſue Female, then ſhe to take the Profits, 
until he in Remainder pay her 400 J. Francis had Iſſue only Elizabeth, who entered on the 
Lands and died before ſhe had received the 400 J. it was adjudged, that by this Appointment for 
her to take the Profits, an Intereſt was veſted in her, for 'tis as much as a Deviſe of the Profits 
to her, and tis a Chattel which ſhall go to her Adminiſtrator ; and tho' the Profits of the Land are 


only a Pledge for the Payment of the Portion, yet they follow the Portion it ſelf. Alen 45. Price 
verſus Vaughan. | OW Fa 
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8. The Father deviſed, that his Goods ſhould be ſold to raiſe Portions for his Daughters ; and 
if the Goods were not ſufficient, then the Portions ſhould be raiſed out of the Rents, Iſſues and 
Profits of the Lands; it was decreed, that by the Words the Lands themſelves were deviſed ; but 
if it had been, that the Portions ſhould be raiſed out of the annual Profits, then it had been o- 
therwiſe, 1 Ch. Rep. 240. Cary verſus Appleton. 2 Ch. Rep. 205. Linges verſus Foley. S. P. 
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Judge. See Officer, (D) per totum. 


Judgment. 

Againſt one for the Whole, where Two] and may be releaſed or reverſed in 

are ſued and one acquitted. (A) Part; and where not, and for what. (C) 

Of Judgments with a Cefſat executio, | Of Actions of Debt on Judgments, and 

when to be ſigned, and where not] where, and how Judgments ſhall be 

final, and not good, if not doggetted, | pleaded in Bar to Actions, and where 
and when to be entered; and of Ar- | not. (D) 


reſt of Judgment. (B) Where the Defendant ſhall have Judg- 
Where a Judgment is good in Part, | ment tho his Title is deſtroyed. (E) 


2 = 
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(A) 
Againſt one foz the Whole, where two are ſyed, and one acquitted, 


1. Na Writ of Entry, &c. againſt the Mother and two of her Sons, ſhe appeared by Attor- 
ney, and they per guardianum, and ſhe pleaded quod non diſſeiſivit, and ſo did the 
Sons; but the Jury found, that ſhe diſſeiſivit, and that the Sons did not diſſeiſe the De- 
mandant; adjudged, that Judgment ſhall be given againſt the Mother for the Whole, 
and that the Plaintiff ſhall be iz miſerecordia as to the Sons. Trin. 12 Eliz. Dyer 312. | 


Ok Judgments in criminal 'Eaſes. 


I HE Defendant was convicted, of Perjury, and upon a Capias againſt him was outlawed; 

and now upon the Exigent a Motion was made, that the Judgment of the Pillory might 
be given againſt him; but adjudged, that no Inſtance could be given of a Judgment for a corpo- 
ral Puniſhment in the Abſence of the Party. 1 Salk. 400. Duke's Caſe. 

2. The Defendant being convicted of a ſcandalous Libel, had Judgment to pay 100 Marks, 
and to go to all the Courts in Weſtminſter-Hall with a Paper in his Hat fignifying his Crime 
when he came to the Court of Chancery he behaved himſelf impudently, and juſtified the Offence ; 
whereupon his Puniſhment was encreaſed. 1 Salk. 401. The Queen verſus Fitzgerald. 


(B) 


Of Judgments with a Ceſſat executio, when to be ſigned, and where not 
final, and not good, if not doggetted, and when to be entered; and of 


Arreſt of Judgment, 


1. | @ a Writ of Dower againſt the Heir; if he plead, that the Demandant detains the Evidences, 
he ſhall have Judgment preſently with a Ceſſat executio; ſo if Debt be brought againſt an 
Executor upon a Bond of the Teſtator, and he pleads plene adminiſtravit, this is a Confeſſion of 
the Debt, and the Plaintiff may have Judgment immediately, but with a Ceſſat executio until the 
Defendant hath Aſſets. 4 Rep. in Lutterell's Caſe. | 
2. In a Quare Impedit againſt the Biſhop of London and B. G. the Plaintiff declared, that the 
Earl of S. was ſeiſed of the Manor of V. to which the Advowſon was appendant, and preſented 


the ſaid B. G. who was admitted, Cc. that the Earl died ſeiſed, and the Manor deſcended. to we 
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other Earl, who levied a Fine of the ſaid Ad vowſon to V R. in Fee, who granted the next A 
voidance to the Plaintiff, and afterwards B. G. reſigned, & c. by which the Church became void, 
and that it belonged to the Plaintiff to preſent ; the Biſhop pleaded, that he claimed nothing but as 
Ordinary ; the other Defendant B. G. pleaded, that he was Incumbent, &c. for ſix Months on 
the Preſentation of the Earl of S. Abſque hoc, that the Church was void modo & forma, &c. in 
this Caſe the Plaintiff prayed a Writ to the Biſhop as to his Plea, which was granted, but with a 
Ceſſat exectitio, until the Plea between the Plaintiff and the other Defendant was determined. 
6 Rep. in Boſwell's Caſe 48. 7 Rep. 25, in Hall's Caſe. 

3. Where Judgment is given that the Plaintift ſhall recover, and becauſe the Damages are not 
known, a Writ of Inquiry is awarded ; this is not a perfect Judgment till the Writ is returned, 
1 Leon. 309. Dighton verſus Sawles. Tel. 97. Harrington verſus Lavaſdon. S. P. 

Error of a Judgment in a Mit of Right of Lands in Durham, where after an Imparlance vel. 211. 
the Defendant made Default, and Judgment final was given; the Error aſſigned was, that the S. C. 
Writ of Right ought to be returnable coram Juſticiariis de Banco, and this was returnable coram 
Juſticiariis itinerantibus in Durham; but it was anſwered, that was the Courſe there; then it was 
affigned for Error, that Judgment final was given in this Mit of Right after an Imparlance, 
whereas it ought to be a Petit Cape, for no ſuch Judgment is given, even after a Plea pleaded 
and Iſſue joined, or upon a Demurrer, but always a Petit Cape, which is very true; but a De- 
fault after Imparlance and before a Plea pleaded, ſeems to be a Departure in Spight of the Court; 
and the Court was of that Opinion, if the Default be of the ſame Term after the Imparlance, but 
not if Day be given to another Term; but becauſe the Writ of Right was dated 20 Feb. 6 Jac, 


and in the Declaration the Explees were alledged to be taken in the Time of Queen Elizabeth, 


and in the Seiſin of the Demandant himſelf, which by the Statute 32 H. 8. of Limitations, cannot 
be but within thirty Years before that Time, and this Seiſin might be before; for that Cauſe the 
Judgment was reverſed. 2 Cro. 292. Lilborne verſus Heron. 

5. Per Curiam The Courſe of B. R. is, that where Iſſue is joined, and the Jury find for the 
Plaintiff, he ſhall not enter Judgment till four Days afterwards, for ſo much Time the Defendant 
ſhall have to peruſe the Record, that he may move in Arreſt of Judgment; but if the Jury find for 
the Defendant, he may enter his Judgment immediately; and the Reaſon of this Difference is, 
becauſe the Plaintift hath the Management of the Record; and if there are any Faults in it, he 
ſhall be intended to know what they are, which the Defendant doth not, and therefore he ſhall 
have four Days Time allowed to look into the Record. 2 Rol. Rep. 434. Farnell's Caſe. 

6. Caſe, &c. tried at the Aſſiſes, and the Jury found for the Plaintift, and aſſeſſed Damages to Palm. 
38 J. and Coſts 64. and the Judgment was entered Quod quærens recuperet damna ſua prædicta 599: 
per juratores aſſeſſe ad 37 l. and for Coſts de incremento 405. qua in toto attingunt ad 39 J. and The Fury 
upon a Writ of Error, per Curiam, the Judgment is well; for the Words per juratores aſſeſs ad 37 l. gave à d. 
are Surpluſage; and the 38 J. is comprehended in theſe Words, viz. quod the Plaintiff recuperet 20 ang 
damna ſua. M. Fones 171. Gofer verſus Gegorie. x 5 ee 


mento 23s. and in the Entry of the Fudement the 4d. was left out, and for that Reaſon the Fudgment was reverſed in Error. 
4 Leon. 61. Buſhy verſus Milfeild. f | 


7. The Plaintiff had a Verdi&, but would not enter the Judgment ; whereupon the Defendant 
intending to bring a Writ of Error or an Attaint, moved that he might enter up the Judgment 
. himſelf, and had a Rule to enter it accordingly. Palm. 28 1. Petty verſus Hockley. See 

yer 194. 

8. There was a Trial in York at the Summer Afliſes 20 Car. 2. and a Verdict for the Plaintiff; 
and upon a Motion in Arreſt of Judgment, the Caſe depended till Hilary-Term 22 Car. 2. and 
then Judgment was given for the Plaintiff; afterwards it was ſaid, that the Plaintiff was dead, 
upon Conſideration whereof it was moved, that there were no Continuances entered, and this was 
in Trinity-Term, 22 Car. 2. and then it was prayed, that Judgment might be entered of Michael- 
mas-Term 20 Car. 2. that being the Day in Bank, at which Time, and long after, both Parties 
were living; and the Clerks affirming that it was uſual to enter Judgments of that Term when 
the Poſteas were returnable, tho' they were not brought in till long afterwards ; it was ruled, that 
this Judgment ſhould be entered as. of Michaelmas-Term 20 Car. 2. Sid. 464. Criſp, Cc. verſus 
Mayor of Berwick. See 1 Leon. 187. Latch 92. See Helie verſus Baker. 

9. There was a Verdict in Ejectment at the Aſſiſes for the Plaintiff; the Judgment ought not to be 
ſigned till four Days after the Return of the Poſtea, which in this Caſe happened to be on the 6th 
Day of May, on which very Day the Judgment was ſigned, but did not take out Execution till 
after a Day or Two, ſo that the Defendant had Time enough to move in Arreſt of Judgment, or 
to bringa Writ of Error, yet becauſe it was ſigned on the fourth Day after the Return of the Po- 
ſtea, it was ruled to be irregular, and the Judgment was ſet aſide, and the Party had Reſtitution, 
Oc. 5 Mod. 205. Stanford verſus Chamberlaine. 

10. By a late Statute tis enacted, that if a Judgment is not doggetted, (as required by the Act) 
it ſhall not affect any Purchaſer or Mortgagee, or have any Preference againſt the Heir, Executor or 
Adminiſtrator, in the Adminiſtration of their Anceſtors, Teſtators, or Inteſlate's Eſtates. 4 & 5 
. 3. cap. 20. 7 8 V. z. cap. 6. | 

11. An Indictment for a Miſdemeanor was tried three Days before the End of the Term, and 


Judgment was entered in the ſame Term; it was objected, that this was irregular, e 
| | | 3 | Defen- 
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Defendant had not four Days to move in Arreſt of Judgment ; but adjudged, that if the Diſtrin- 
gas is returnable within Tetm, and the Party is tried two or three Days before the End of the Term 
the Judgment ſhall be entered that very Term. 1 Salk. 77. | 

12. *Tis againſt the Courſe of the Court to make a Rule to ſtay Jud ent, unleſs the Poſtea is 
brought into Court, and if there be Cauſe, they will make a Rule for that Purpoſe, and that Rule 
is Notice ſufficient. 1 Salk. 78. Wood verſus Shepheard. 

13. Ruled, that after a Rule to ſign Judgment, there ought to be four Days excluſive of the 
Day on which the Rule was made before the Judgment is ſigned, becauſe the Party may have a 
reaſonable Time to bring a Writ of Error; but in C. B. they never give Rules for ſigning Judg- 
ment, but they ſtay till quarto die poſt, which makes but four Days incluſive. Mod. Caſes 241. 
Reignols verſus Tipping. 


4 


There it is good in Part, and may be releafed oz reverſed in Part, 
and where not, and foz what, See Relinguiſhment per totum. 


I. F every Conviction upon an Indictment, the . muſt be quod Capiatur, becauſe 
there is a Fine due to the King for the Defendant's Contempt. 1 Cro. 362. Marqueſs of 
Wintons Caſe. | | 
2. Debt, c. the Defendant pleaded the Releaſe of the Plaintiff, who replied Non eſt factum, 
and, ſo it was found, and the Judgment was quod fit in miſerecordia, upon which Error was 
brought, and aſſigned for Error, that it ought to have been quod capiatur ; but the judgment 
was affirmed, for tho” his Plea was falſe, yet it was not his own Deed which he pleaded, but the 
Deed of another, and the Judgment ſhall not be quod capratur, but where he denies his own 
Deed. Cro. Eliz. 844. Walker verſus Hancock. See pl. g. contra. 
3. Where the Declaration in Treſpaſs wanted the Words Ji & Armis, it was adjudged Matter 


Rep. 10). of Subſtance and could not be amended, for which Cauſe many Judgments have been reverſed. 


2 Cro. 597. Ford verſus Ford. 37 Eliz. Sheer verſus Bridges. S. P. | 
4. Caſe for Words ſpoken at ſeveral Times, and Judgment for the Plaintiff, both for Damages 
and Coſts; and upon Error brought it was adjudged, that for the firſt Words the Action did not 


Rep. 24 lie; and the Judgment was reverſed quoad the Damages for theſe Words, and was affirmed 
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quoad the Damages and Coſts for the other. 2 Cro. 349. Jacob verſus Mil, in Alen 75, denied 
to be Law, and Hil. 1 Anna, Cutting verſus Williams. S. P. Poſtea 11. S. P. and 18. S. C. 

5. Judgment againſt B. G. who died, and upon a Scire facias againſt the Heir and Tertenants, 
the Sheriff returned V. R. Tertenant of all the Lands and Tenements in Balliva ſua que fuerunt 
præd B. G. and Judgment was given, that the Plaintiff ſhould have Execution againſt the faid 
M. R. whereupon he prayed an Elegit to be entered on the Roll, (viz.) Elegit ſibi Iiberari me- 
dietatem omnium terrarum & tenementorum in Com” B. and left out que fuerunt præd B. G. tenend” 
Cc. quouſq; &c. and for that Cauſe the Judgment was reverſed quoad adjudicationem Executio- 
nis, and yet the Elegit and Return of it were good. Hob. 90. Reeve verſus Owen. 

6. The King's Bench cannot reverſe a Judgment, tho” it be of the ſame Term, without a Writ 
of Error, but that muſt be intended where Error lies in the ſame Cauſe and in the ſame Court, as 
upon an Outlary ; but if no Error lies in the ſame Court but in Parliament, there they may re- 
verſe their own Judgment without a Writ of Error being in the ſame Term. Poph. 18. Mayor of 
Maidſtone's Caſe. | | 

7. Aſumpſit, &c. for that the Defendant, in Conſideration of a Sum of Money to be paid to 
him, promiſed to aſſure ſuch Copyhold Lands to the Plaintiff, in ſuch Manner as B. G. ſhould ad- 
viſe ; and ſets forth, that he adviſed a Surrender, &c. and that he ſhould give Bond for quiet En- 
joyment againſt all Perſons whatſoever ; and the Breach aſſigned was, for not giving the Bond; up- 
on Non Aſſumpſit pleaded, there was a Verdict for the Plaintiff and entire Damages; but the 
Breach in not giving the Bond being ill, becauſe it was quite out of the Promiſe; and the Da- 
mages being given for that as well as for the other, (viz.) (not ſurrendring) the Judgment was 
ſtayed. 2 Cro. 115. Stanirode verſus Lacock. 8 | 

8. Where the Entry of the Judgment was Ideo conceſſum eſt 777 Curiam, inſtead of conſideratum 
eſt, &c. many Judgments have been reverſed, tho' it was inſiſted, that conceſſum eſt is a Form of 

ntry, as in 1 Rep. Alton Woods Caſe for the Queen, and in 1 Rep. Porter's Caſe againſt the 
Queen, and in 8 Rep. the Prince's Caſe, and in 10 Rep. Sutton's Caſe ; but it was reſolved, that 
the Entry was not good, for the Words conſideratum eſt are more ſignificant, and imply more than 
conceſſum eſt, for they import that the Court gave Judgment, and that —_ great Conſideration, 
Paſch. 13 Jac. 3 Bulſt. 92. Robins verſus Sambel. Latch 177. Good verſus Lawrence. S. P. Cro. 
Car. 319. Slocorat's Caſe. S. P). | | 

9. Debt by an Executor, the Defendant pleaded a Releaſe of the Teſtator ; the Plaintiff replied 
Non eſt factum Teſtatoris, and thereupon they were at Iſſue, and found againſt the Defendant, and 
the Judgment was quod fit in miſerecordia, upon which Error was brought; and it was reverſed, 
becauſe it ought not to be in miſerecordin, but quod capiatur, becauſe his Plea was falſe. 2 Cro. 
255. Gibſon verſus Harbottle. See pl. 2. contra. 
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10. Trover againſt Husband and Wiſe for a Trover and Converſion by the IWife during Co- 
verture; upon Not guilty pleaded, it was ſound againſt them for Part, c. and the judgment 
was; that the Plaintiff, recuperet damuna, and that the Wife fit in miſericordia, when it ſhould 
have been, the Husband and Wife in miſericordia, becauſe ſhe cannot pay without her Hul- 
band; for which Cauſe the Judgment was reverſed. 2 Cro. 437. H/ood verſus Suckling, and 
538. S. P. Miller verſus Dom Regem, and 542. Draycot verſus Heaton. 

11. Caſe, Cc. in which the Plaintiff declared, that in Conſideration he, at the Inſtance of the 
Defendant, would waſh his Linen, and provide Meat and Drink for his Servants, he promiled 
to pay as much as he ſhould deſire; ſo as the Sum deſired did not exceed ſo much; he alſo de- 
clared, that in Conſideration the Defendant, upon an Account ſtated between him and the Plain- 
tiff, was found in Arrear to the Plaintiff in 18 J. he promiſed to pay the ſaid 18 /. Upon Non 
Aſſumpfit pleaded, the Plaintiff had Verdict, and ſeveral Damages upon each Promiſe, and entire 
Coſts, and Judgment, that he ſhould recover damna ſua præditta necuon 6 I. de incremento, & 
and upon a rit of Error brought in the Exchequer-Chamber, it was adjudged, that the firſt 
Promiſe was good, and the ſecond void for want of a Conſideration, and that the Judgment and 
Damages given for the firſt Promiſe ſhould be affirmed; and as for the Damages on the ſecond 
Promiſe, and the 6 J. de incremento entirely given for both, that the Judgment ſhould be reverſed. 
Moor 708. Reymer verſus Grinſtone. See antea pl. 4. S. P. denied to be Law. 

12. Information for engroſſing Corn; the Defendant pleaded Not guilty as to Part, and de- 
murred as to the Reſidue, and afterwards the Informer entered a Nolte proſequi as to that Part 
to which Not guilty was pleaded, and having joined in Demurrer as to the other Part, he had 
Judgment; and now upon a Writ of Error brought, it was adjudged, that the Entry of a Nolle 
proſequi by the Informer was Error, for he cannot relinquiſh the Proſecution when he will, be- 
cauſe it may be prejudicial to the King ; but as to the Judgment upon the Demurrer, that was 
affirmed ; for where the Judgments are ſeveral, as in this Caſe, it may be affirmed in Part, and 
reverſed in Part. 2 Roll, Rep. 136. Smith's Caſe. 

13. Judgment in Debt in C. B. and the Entry was, that the Plaintiff recuperet debitum & damna 
occafione detentionis, and this was aſſigned for Error, and a Difference was taken, where the 
Plaintiff had a Verdict, and Judgment quod recuperet debitum & damna, and Coſts aſſeſſed by the 
Jury, & de incremento per Curiam, and where he hath a Judgment by Confeſſion, Demurrer, or 
Nil dicit ; for there tis quod recuperet debitum & damna, which includes Coſts ; but in the C. B. 
tis more Special, for ti tam occaſione detentionis quam pro miſis & Cuſtagiis; and the Judgment 
there was affirmed. 2 Roll. Rep. 470. Broad verſus Nurſe. © | 

14. The Judgment upon a Verdict in Formedon was, that the Demandant ſhould recover Sei- 
fin de. uno meſſuagio & de duobus acris terre & paſture, not mentioning the Quality of the Land, 
nor the Quantity of the Paſture, which was held ill for the Incertainty upon Error brought, be- 
cauſe the Judgment was entire both for the Houſe and Lands, and being ill for Part, it was re- 
verſed for the Whole. Cro. Car. 338. Goodier verſus Platt. 

15. Aſſault, &c. againſt three, who all appeared, and pleaded, whereas one of them was an In- 
Fant, and Judgment was given entirely againſt all; and upon a Writ of Error brought, it was ad- 
judged void TY the Infant, and it being an Error in Law againſt one, the A ras was 
reverſed againſt all the Defendants ; but *tis otherwiſe for an Error in Fact. Style 121. Ailett 
verſus Oates. 

16. In an Action of Debt for Rent, the Plaintiff had declared for more than was due, which 
the Defendan: perceiving pleaded Nil detinet, but concluded his Plea with hoc paratus eſt veri- 
ficare, and not to the Country, as he ought, and this was done on Purpoſe to make the Plaintiff 
demur, which he did, and had Judgment againſt the Defendant for this ill Concluſion of his 
Plea ; but the Plaintiff afterwards finding his Miſtake, entered a Remittitur for ſo much in the De- 
claration as was more than was due to him for Rent, and took Judgment for the reſt ; and 
thereupon the Defendant brought a Writ of Error in the Exchequer-Chamber, and this was aſ- 
ſigned for Error, that the Plaintiff in an Action of Debt for Rent, muſt demand the very Sum 
which is due ; but adjudged, if he demands more, he may releaſe the Surplus, and if not, yet 
the Court ought to give Judgment for ſo much as is well demanded; and this agrees with the 
fourth Rule in Godjrey's Caſe, that where a Man brings an Action for ſeveral Things, and up- 
on his own Shewing it appears, that he cannot have an Action for the Whole, yet he ſhall have 
Judgment for what the Action will lie, and ſhall be barred for the Reſt. 1 Saund. 282. Dapper 
verſus Baskervill. | | | 

17. In an Action of Debt for Rent arrear, and due at ſeveral Times; upon nil debet pleaded, 
the Plaintiff had a Verdict, and it was objected in Arreſt of Judgment, that this being an Ac- 
tion of Debt for Rent, where the Demand is entire of a Sum certain, if the Plaintiff hath 
not any Cauſe of Action for the Whole, he ſhall never have Judgment for Part; now here he 
had declared for 100 J. Rent due for ſo many Years, and in caſting up the ſeveral Sums 
when they became due, it appeared, that he had declared for 8 J. too much; 'tis true, if this 
had been an Action of Covenant inſtead of an Action of Debt, and the Breach had been aſſigned 
for Non-payment of Rent due at ſuch Days, and the whole had not amounted to ſo much as 
was demanded, yet that might be well enough, becauſe in Covenant Damages are to be reco- 
vered according to the Evidence, and not according as the Sums are computed by the Plaintiff; 


Plaintiff 


and this was * Ferrar and Suelling's Caſe ; but in Actions of Debt tis otherwiſe, becauſe the * 
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plaintiff being Privy to the Sum in Demand, ought at his Peril to declare for the true Debt; for 


it he would not, and yet happen to recover, he might afterwards bring a new Action ſor the 
* , Roll true Debt, and ſo the Deſendant would be doubly charged; and this was * Pemberton and Shel- 


Rev. 
* See Da- 
mages. 
(F) 14. 


ton's Caſe 5 but adjudged, that the Plaintiff might“ releaſe the Surpluſs and Damages, and take 
Judgment for the Reſidue. 5 Mod. 212. Thwait's Caſe ie ag | 


See Nomine pœne. (A) 1. See Uſury. (B) — 


18. Aſumpfit, &c. in which the Plaintiff declared upon two Counts, one upon the Promiſe 
to pay, Cc. and the other upon a Promiſſory Note, as upon a Bill of Exchange upon the Cu- 
ſtom of Merchants: Upon Non Aſſumpfit pleaded, the Plaintiff had a Verdict and entire Da- 
mages in C. B. and upon a Writ of Error in B. R. it was adjudged, that the Plaintiff could not 
declare upon a Promiſſory Note upon the Cuſtom of Merchants, and that the Court could not 
reverſe the Judgment as to that, and affirm it as to the other Count; tis true, where the Judg- 
ment is partly by the Common Law, and partly by the Statute, as in Dower, Quare Impedit, 
Cc. it may be done; for that which is a 8 at Common Law, will remain a judgment, 
and be compleat without the other. 1 Salk. 24. Cutting verlus Williams. 2 Cro. 424. Moor 
708. Allen 74. Style 121,125. 1 Vent. 27, 39. 2 Saund. 179. Antea placito 4. Noy 117 
contra, | 


Of Actions of Debt on Judgments ; and where and how Judgments 
(hall be pleaded in Bar to Actions, and where not. See Trover. (E) 2. 


1. 1 Plaintiff recovered, and had Damages aſſeſſed, and aſterwards he brought an Action 

of Debt for thoſe Damages; the Deſendant pleaded, that after the Judgment the Plain- 
tiff had ſued forth an Elegit, which was ſerved, but he did not mention, that it was returned; 
and yet it was adjudged a good Plea, becauſe it appears on Record, that he made his Election 
what Execution to have. 13 Elix. Dyer 299. 

2. The Plaintiff had a Judgment againſt B. E. in an Action on the Caſe, and being indebt- 
ed to V. R. he brought a Plaint of Debt againſt him in London, and attached the Money which 
he had recovered, in the Hands of B. G. and had Execution; afterwards the Plaintiff brought a 
Sci. fa. againſt the ſaid B. G. upon the firſt Judgment, who pleaded the Judgment, and Execution 
upon the Attachment ; and upon Demurrer it was held an ill Plea, becauſe that which was attached 
was a Duty which accrued by Record in one of the King's Courts, which ſhall not be defeated by 
ſuch a particular Cuſtom to attach, &c. 1 Leon. 29. Flood verſus Perrott. | 

3. The Plaintiff had Judgment on a Bond, and would have brought a new Action upon the 
ſame Bond, inſiſting, that it would be unreaſonable to compel him to take out Execution upon 
e which might be erroneous, and for that Reaſon reverſed; but adjudged, that 
the Contract upon the Bond being now changed into Matter of Record, which is of an higher 
Nature, he ſhall not have a new Action ſo long as that Judgment is in Force; for if he might 
have one e have more; and upon every Judgment the Defendant is amerced. 6 Rep. 
Higgin's Caſe. | 

* Judgment againſt the Inteſtate, and upon a Sci. fa. againſt the Adminiſtrator, he pleaded, 


that before the ſaid Judgment the Inteſtate did acknowledge a Statute to B. C. which was not 


* 4 Leon, 
18 5. Bar- 
nard verf. 


paid in his Life-time, and beyond what would ſatisfy the ſaid Statute, he had not Aſſets; ad- 
judged no Plea, becauſe a Statute is but a Pocket Record, and ſhall not be paid before a Judg- 
ment. 1 Leon. 328. Bond verſus Bailies, and Conie verſus Barham, S. P. | | 

5. Where a Judgment is recovered jointly againſt three Defendants, the Plaintiff cannot bring 
an Action of Debt upon that Judgment againſt one alone, becauſe the Judgment is joint againſt all 
of them. Paſch. 16 Eliz. 2 Leon. 220. 

6. Scire facias upon a Recogniſance, and Judgment had therein in B. R. afterwards the Plain- 
tiff brought an Action of Debt upon that Judgment in C. B. and had Judgment ; then he brought 
another Scire- facias to have Execution of the Judgment he had obtained in B. R. and the De- 
fendant pleaded in Bar the Judgment had in C. B. and upon Demurrer adjudged no Plea ; be- 
cauſe one Judgment cannot determine another which is of equal Nature, no more than one Bond 
can determine another Bond. Cro. El:z. 817. Preſton verſus Perton. | 

7. Scire facias on a 24... th the Defendant pleaded, that before it was obtained, and pend- 
ing the Action, the Plaintiff covenanted with him, that if he got Judgment, and that if the De- 
fendant upon ſuch a Day paid him 100 J. that he would not ſue out Execution, and that the 
E ſhould be void, and averred, that he had paid the Money; but adjudged no Plea, 

ecauſe one cannot make a Defeaſance of a Judgment before *tis obtained; the Defendant muſt 
take his Remedy by an Action of Covenant. Cro. Eliz. 837. Gage verſus Shurland. 

8. The Plaintiff brought a Sci. fa. upon a Recogniſance, and had Judgment by Default quod 
habeat - Executionem ; afterwards he brought an * Acton of Debt on that r and the 
Defendant moved the Court againſt his Proceeding in that Action; for that he ought to proceed 
Tuſſer. S. P. 

1 | „ 
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upon the Judgment in the Scire factas, and to ſue out Execution by Elegit but if he ſhould 


proceed upon the Action of Debt, then he might have a Capias ad ſati faciend, which the De- 
fendant would avoid; but adjudged, that the Recogniſance is a Judgment of it ſelf, and 
if there had been no Judgment upon the Sci. fa. an Action of Debt would have laid upon it. 
Mich. 29 Eliz.. 2 Leon. 14. Lovelace's Caſe. | 

9. The Plaintiff brought a Scire facias upon a Recogniſance taken in the Chamber of Lon- 

don, and had Judgment in the Scire facias, and now he brought an Action of Debt upon that 
ment; and upon a Demurrer to the Declaration it was objected, that it was ill, becauſe the 
laintiff did not ſhew, that the Chamber of London is a Court of Record, and that they have 
uſed to take Recogniſances there; but on the other Side it was ſaid, that tho? the Judgment on 
the Sci. fa. might be voidable, yet Execution ſhall be awarded by Fieri facias ; the Court was 
of Opinion, that there is a Difference where Execution is ſued upon ſuch a Judgment, and 
where an Action of Debt is brought upon it ; for if the Plaintiff brings an Action of Debt, he 
muſt have a good Ground for his Action, otherwiſe he ſhall not recover; but he may have Exe- 
cution upon a voidable Judgment, and it ſhall ſtand good till ſuch Judgment is reverſed. Mich, 
42. Eliz. 1 Leon. 82. Hollingſhed verſus King. Godh. 96. S. P. 

10. Debt upon Bond brought by an Executor ; the Defendant pleaded, that one of them brought 
a former Action againſt him, in which he declared as Adminiſtrator upon the ſame Bond, 
to which Action he pleaded, that the Obligee Robinſon made two Executors, &c. and traverſed, 
that he died Inteſtate ; the Adminiſtrator replied, that Adminiſtration was granted to him pendente 
lite between the Executors ; and upon Demurrer to that Replication, the Defendant had Judg- 
ment ; that afterwards theſe Executors proved the Will ; then one of them died, and the Survi- 
vor, who brought the former Action as Adminiſtrator, now brought another Action as Executor; 
to which the Defendant pleaded in Bar the Judgment recovered in the former Action by the Plain- 
tif, as Adminiſtrator ; but adjudged no good Plea, becauſe the Judgment obtained againſt the 
Plaintiff as Adminiſtrator, was not upon the Right, but becauſe he had miſtaken his Action to 
ſue as Adminiſtrator, when in Truth he was Executor; ſo that tho? tis true, that a Bar in a 
perſonal Action is a perpetual Bar, yet that muſt be underſtood where it goes to the Right, and 
not where the Judgment was had by a miſtaking the Action. 5 Rep. 32. B. 2 Cro. 15. S. C. 6 
Rep. 7. B. Cro. Eliz. 667. S. C. 2 Lev. 210. 1 Vent. 314. S. C. | 

11. An Appeal of Mayhem, and an Action of Aſſault, are different Actions, yet becauſe Damages 
are recoverable in both, a Judgment in Aſſault is a good Plea in Bar to an Appeal of Mayhem, 
and the Battery and Wounding may be averred to be the fame ; which Averment may be tra- 
verſed. 4 Rep. 43. 1 Leon. 318. S. C. Moor 268. S. C. 2 Vent. 169. S. P. 

12. Indebitatus Aſſumpfit for Fees; the Defendant pleaded ſeveral Judgments, and that he 
had not Aſſets ultra; the Plaintiff replied particularly to every Judgment, and averred, that 
they were kept on Foot by Fraud; the Defendant rejoined, that the Judgments were all ſatiſ- 
fied, and that he did not keep ſeparalia judicia prædicta on Foot by Fraud, but did not ſay, 
nec aliquod eorum ; and upon Demurrer, the Plaintiff had Judgment, which was affirmed in Er- 
ror in B. R. 2 Cro. Car. 625. Warkhouſe verſus Simonds. © 

13. Error of a Judgment in Hales on Quod ei deforceat, in Nature of a Writ of Right; the 
Plaintiff had Judgment by Default, and afterwards he brought a new Quod ei deforceat ; the De- 
fendant pleaded the former Judgment in Bar; and upon Demurrer the Plea was adjudged good, 
and final Fudgment given; the Error aſſigned was, that ſuch Judgment ought not to be given 
upon a Demurrer ; but the Judgment was affirmed. Moor 403. Ap Richard verſus Penry. 5 Rep. 
85. S. C. 

mY It was held by Hale Ch. Juſt. and the Court, that an Action of Debt may be brought on 
a Judgment aſter a Writ of Error brought. 1 Mod. 121. Draper verſus Bridwell. 

15. In an Action of Debt on a Judgment, the Defendant pleaded in Abatement a Writ 
of Error depending in the Exchequer-Chamber, prout patet per recordum, and concluded his 
Plea unde petit judicium de Brevi ; and upon a Demurrer, the Queſtion was, whether a Writ of 
Error depending doth not hinder the Plaintiff from bringing an Action of Debt on a judgment; 
and it was held, that it did not, becauſe the Record remains below, and 'tis only a Tranſcript 
thereof which is ſent into the Exchequer-Chamber : Now a Writ of Error depending is a Su- 
perſedeas to an Execution on a Judgment; but it ſeems 'tis not ſo to an Action of Debt on a Judg- 
ment, tho? there is no Difference in Reaſon why it ſhould not; for in both Caſes the Record 
continues in the ſame Court where the Judgment was obtained, 1 Lutw. 600. Denton verſus 
Evans, Sid. 236. S. P. 

16. Treſpaſs Vi & armis, &c. the Defendant pleaded in Bar a Recovery for the ſame Treſpaſs 
in a Court-Baron; and upon a Demurrer to this Plea it was objected, that Trepſaſs Vi & armis 
doth not lie in an Inferior Court, and if not, then the Recovery in ſuch Court could not be 
for the ſame Treſpaſs; but it was held, that Judgment in an Inferior Court, may be pleaded in 
Bar, or in Abatement to an Action in a Superior Court for the ſame Caule. 2 Lev. 93. Atkinſon 
verſus H/oodburne. 

17. Debt upon a Judgment, the Defendant pleaded, that the Plaintiff bad proſecuted a Ca. ſa. 
againſt him, 'and by a Warrant thereon he was taken in Execution, and detained till he had paid 
the Money; the Plaintiff replied, that the Defendant was not taken in Execution, & hoc petit 
quod inquiratur per patriam ; the Defendant any an and it wes adjudged againſt him, * 
| | 6 18 
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his Plea was not good, becauſe it was only a bare Affirmation of Payment of Money againſt a 
Record; he ought to have pleaded ſome Acquittance or Writing, to ſhew, that the. Judgment 
was ſatisfied; and yet upon an Audita querela, to avoid an Execution upon a Judgment, a bare 
Suggeſtion, that the Money is paid, hath been held good ; the Reaſon may be, becauſe that js not 
only a Suit in Law, but in Equity; for 'tis a Commiſſion to examine the Reaſon of the Judgment 
and to have Relief. 1 Lutw. 43 & 640. Wentworth verſus Squibb. Antea Abatement." (E) 5.) 
S. C. Cro. Car. 328. §. P. 2 Cro. 19. Antea Iſſues joined. (C) 1. S. P. | 

18. Treſpaſs, &c. for breaking his Cloſe, called Huſtler's Farm-Cloſe ; the Defendant pleaded 

in Bar a former Action of Treſpaſs brought againſt him by the fame Plaintiff, for breaking his 
Cloſe, and that the Defendant pleaded to that Action, that the Cloſe where the Treſpaſs was 
ſuppoſed to be done, was called Raine's Cloſe, and fo juſtified as his Freehold ; that the Plaintiff 
replied, that it was his Freehold ; and upon a Demurrer Jadgment was given againſt the Plaintiff, 
which Judgment the Defendant now pleaded in Bar to this Action, and averred, that e Places 
where the ſuppoſed Treſpaſſes were committed were the ſame, and that both Actions were brought 
for the ſame Treſpaſs ; and upon Demurrer to this Plea, it was objected, that it was ill, becauſe 
in the firſt Action the Defendant demurred, for that the Plaintiff had not made a new Aſſignment 
of the Place in his Replication, ſo that he agreed the Treſpaſs was done in Raine's Cloſe, which was 
the very Place where the Defendant had juſtified the doing it; but the Declaration in this Action 
was for a Treſpaſs done in Huſtler's Farm Cloſe, which is impoſſible to be the ſame, and there- 
fore cannot be averred to be the ſame ; but the better Opinion was, that the Judgment obtained in 
the firſt Action being upon a Slip, and not upon the Merits of the Cauſe; for it was, becauſe the 
Plaintiff had not in his Replication made any new Aſſignment of the Place where the Treſpaſs 
was done, ſo that he agreed it was done in Rain's Cloſe, which the Defendant alledged to be 
his Freehold ; and the Plaintiff replied, it was his Freehold, and not the Freehold of the Defendant; 
he ſhould have concluded to the Country, and not have traverſed, that it was the Freehold of 
the Defendant, 2 Lutw. 1399 & 1414. Huſtler verſus Raines. See Traverſe. (H) 14. S. C. 

19. Judgment in an Hundred-Court for 58 f. and 44. and the Plaintiff brought an Action of Debt 
in B. R. Upon that Judgment for 58 5. only; and upon Nut tiel Record pleaded, the Plaintiff de- 
murred ; Sed per Curiam, the Declaration is ill, for where ever a Debt on a Specialty is demand- 
ed, the Declaration mult be for the whole Sum, or the Plaintiff muſt ſhew how the other was diſ- 
charged; now here he declared for 58 5. only, and did not ſhew how the 4 d. was diſcharged. 
3 Mod. 41. Marſh verſus Cutler. | 

20. Debt upon a Judgment, the Defendant moved to ſtay Proceedings upon Payment of Principal, 
Intereſt and Coſts ; tis true, ſuch Rules have been made in an Action of Delt on Bonds, becauſe 
tis equitable to be relieved againſt the Penalty, but not in Actions of Debt upon Judgments; the De- 
fendant may plead a Tender & uncore priſt, Mod. Caſes 60. Burridge verſus Forteſcue. 

21. Debt lies in the Marſbalſea, or in any other Court, upon Judgments in B. R. or in C. B. 
and if Null tiel Record is pleaded, the Iſſue ſhall be tried by Certiorari and Mittimus out of Chan- 
cery. 1 Salk. 209. g | 


(E) 
Where the Platntiff chall have Judgment, tho his Title is deſtroyed, 


1. IN Replevin, the Defendant avowed and juſtified by Virtue of an Under-Leaſe made to him 
I by the Deviſee of a Term for ſixty Years; the Plaintiff replied, that after the ſaid Deviſe 
the Teſtator made a Feoffment to the Uſe of the ſaid Deviſee for ſixty Tears, upon Condition to 
-ceaſe, if he did not permit his Executors to carry away the Goods out of his Houſe after his De- 
ceaſe, and that he did not permit them to be carried away, &c. and upon Demurrer the Deſen- 
dant had Judgment, for tho' the Plaintiff had deſtroyed the Defendant's Title, which he made by 
the Devile, that being revoked by the Feoftment, yet he gave him another Title for ſixty Years 
by Virtue of the Feoffment; fo that he had a lawful Term in the Land, and the Court are to 
judge upon the whole Record. 8 Rep. 90. Frances s Caſe. 


* 
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Jurifdictton, See Pleas to Juriſdiction, (C) per totum. 
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Juroꝛs and Jury, 


Concerning their Appearance. (A) They are to try the Iſſue, and not to 
Concerning their Return. (B) raiſe Queſtions in 'Things where the 
Where, and for what to be puniſhed.(C) | Parties are agreed. (D) 


(A) 
Concerning their Appearance, 


F I. HE Parties are always demandable before the Jurors; therefore if the Jury is not 
. full, and the Defendant doth not appear, the Enqueſt ſhall be taken by Default; 
and if the Plaintiff doth not appear, he ſhall be nonſuit. Mich. 9 Elix. Dyer 

265. 

2. If the Jury doth appear upon the Return of the Habeas Corpora or Diſtringas, and the 
Plaintiff doth not, he ſhall be demanded and nonſuited ; but it was doubted, whether the Courſe 
S was ſo in the King's Bench. Hil. 12 Eliz. Dyer 286. N 
5 3. If a Juror appear, and the Jury are adjourned to a certain Day, and he then makes Default, 

5: the Court cannot fine him preſently, for his Companions mult enquire of the Value of his Lands, 
* and he ſhall be fined accordingly, 8 Rep. 38. in Greiſley's Caſe. 
4 4. A Juror appeared, and was challenged and withdrawn, and a Tales was granted, and yet he 
: appeared amongſt the other Jurors and was ſworn and tried the Caule ; and after the Verdict was 
S iven, this Matter was moved to the Court in Arreſt of Judgment, which was ſtayed for this 
Reaſon, Cro. Elix. 188. Hungate verſus Hammond, and 429. Moor verſus Vaughan. S. P. 
5. There being a Trial intended for certain Lands, the Tenant in Poſſeſſion made a Brief of the 

; Cauſe, and delivered Copies thereof to the Jury before they were {worn ;- the Cauſe was after- 
$ wards tried, but there was no Verdict, for the Plaintitt was nonſuit, yet the Jurors and the Te- 
$ nant were cenſured in the Star-Chamber to pay a Fine, and ſtand committed: The Judges alſo de- 
clared, that either the Plaintiff or Defendant might Uſe their Endeavours for a Juryman to ap- 

ear, but one who is no Party to the Suit cannot ; for if he write or ſpeak to a Juror to appear, 
tis Maintenance; ſo if the Parties themſelves inſtruct the Jurors, or promiſe any Reward if they 
will appear, this is Embracery as well in them as a Stranger to the Suit. Moor 815. Jepps verſus 
Tunbridge & al. 

6. An Attorney was thrown over the Bar, becauſe he had given the Names of ſeveral Perſons | 
in Writing to the Sheriff, whom he would have returned on thegſury; and the Names of others, it 1 
whom he would not have returned. Moor 882. Hanſon's Cale. 


(B) 
Concerning their Return, 
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I Y the Statute V. 2. cap. 28. there ought to be twenty-four Jurors returned, and in an Ac- 
tion of Treſpaſs in an inferior Court, eighteen only were returned upon the Panel; and 
upon Error brought, this was aſſigned for Error, and the Judgment was reverſed. Godb. 3 70. 
Holmes verſus Wengreen. | 
2. One of the Jurors was named Richard Smith in all the Proceſs, and one Rice Smith was 
tworn at the Trial; and upon an Affidavit made, in which it was averred, that he was not the 
' ſame Man as returned in the Proceſs; the Court was moved in Arreſt of Judgment, but it was de- 
nied, becaule ſuch an Averment muſt not be allowed againſt a Record, for that would be to ſet 
aſide a Trial upon an Affidavit; the Averment which is intended by the Statute 21 Jac. 
cap. 13. is where a Juror is named by one Name in one Part of the Record, and by another Name 
in another Place in the ſame Record. Trin. 4 Car. Hetley 107. Bing verſus Hodges. | 
3. In the Venire facias, a Juryman was returned by the Name of Samuel Hunt, and ſo upon Cro. Car. 
the Diſtringas, but in the Nomina juratorum, Daniel Hunt was returned and ſworn, and the 563. 
Cauſe was tried, and the Plaintiff had a Verdict, and this Matter was moved in Arreſt of Judgment; 
whereupon the Sheriff was examined, and alſo the ſaid Samuel Hunt, who was found to be the 


fame Perſon returned by the Sheriff, and for that Reaſon the Judgment was affirmed. V. Jones 
448. Bond verſus Davis, ; 
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Palm. 
380. 


2 Lev. 
205. 


4. Upon an Information of Perjury at Common Law, the Defendant was convicted; and it was 
moved in Arreſt of Judgment, that twenty-four Jurors were returned, and that in the Yenire fa- 
cias one of them was named V. R. and in the Diſtringas it was I. R. junior, fo that it could 
not be intended the ſame Perſon, and no Statutes of Amendments extend to penal Actions: But 
adjudged, that ſince JF. R. did not ſerve of the Jury, but twelve others, it was well enough. Sid. 
66. The King verſus Reed: 


(C) 


Where, and koz what to be puniſhed, and koz what not, Scce Perdiet. 
(B) per totum. 


1. 1 Jury came into Court, and ſaid, they were all agreed on their Verdict but one, and 

he would not agree with the reſt, whereupon they were ſent back, and afterwards he 
would not agree, (but having eat and drank) did join with the reſt in the Verdict, and it was for 
the Plaintiff ; the Judges did not impoſe a Fine upon him at the Aſſiſes, but gave him Time to ap- 
pear the next Term, and then he was fined 20s. Mich. 5 Eliz. Dyer 218. 

2. The Jury agreed upon two Verdicts and would conceal the later, if the Court was not ſa— 
tisfied with the other; this was a plain Combination and Miſdemeanour to delude the Court 
they were fined. Cro. Eliz.153. Brayne's Caſe. 

3. The Jury were fined by Popham Chief Juſtice and the Court, for giving a Verdict contrary 
to the Direttion of the Court; but the ſame Caſe is reported by Mr. Noy, who tells us, that the 
Judges were Opinion, that the Jury had been unlawfully dealt uithal to give their Verdict, which, 
if true, they were jultly fined. Tel. 23. Hharton's Caſe. 

4. At the Ni prius, a Juror was withdrawn, being challenged, and afterwards he ſtayed with 
the Jury above half an Hour after they were gone out of Court to conſider of the Evidence: Et 
per Curiam, this Act ſhall not ſet aſide the Verdict, unleſs it could be proved that they had new 
Evidence given after they went out of Court; but "tis a Miſdemeanour in him who was challen- 
ged and puniſhable. 2 Roll. Rep. 85. Parker's Caſe. 

5. Where Jurors are ſworn and afterwards ſome of them are diſcharged, they ſhall not be char- 
ged for what they did when they were ſworn; and if two or more conſpire againſt another, and 
afterwards the Conſpirators are ſworn upon the Jury, and they, with others, find a Bill againſt 
him, and againſt whom they conſpired, no Writ of Conſpiracy lieth aginſt them, becauſe it ſhall 
not be intended to be malitious, what they with ſeveral others do upon Oath. Bridgm. 130. A- 
gard verſus Weld. 

6. The Jury were fined for acquitting one indicted for a Robbery, contrary to the Evidence and 
Direction of the Court; it was moved, that the Fine was not duly impoſed, becauſe it was not 
ſaid in the Record, that they found for the Defendant contra Evidentias ſuas ; but adjudged, that 
the Court of B. R. may fine a Jury, who found againſt the Direction of the Judges; but Juſtices ' 
of Aſſiſes could not fine, but only for a Miſdemeanour in Eating or Drinking, &c. Mich. 1 Car. 
B. R. Norris's Caſe. Bendl. 153. 

7. In Ejectment, there was a Verdict for the Defendant, but the Court was informed, that 
three of the Jurors had Sweet-meats in their Pockets, and thoſe Three were for the Plaintiff till 
they were ſearched and the Sweet-meats fourd upon them, and then they agreed with the other 
Nine, and found for the Defendant ; the Court was of Opinion, that whether theſe Three eat or 
not, they were finable, it being a great Miſdemeanour ; but becauſe this was moved after the Ju- 
ry were diſcharged, the Court did not know which Three to ſend for, and becauſe the Nine 
brought over the Three to agree with them, they would not ſtay the Judgment; otherwiſe, if the 
Three had brought over the Nine. Trin. 21 Jac. Godb. 353. Sely verſus Flayles. Palm. 380. 
S. C. By the Name of Rogers verſus Smith. EO 

8. After a Verdict for the Plaintiff, it was moved to ſet it aſide and to have a Trial, becauſe 
the Jury gave their Verdict by the Fillip of a Sixpence; if Croſs for the Plaintiff, if Pile for the 
Defendant, and the Sixpence coming up Croſs, they all agreed to find for the Plaintift ; -the Ver- 
dict was ſet aſide; and the Jury being all of Northumberland, were ordered to attend the next 
Term. T. Jones 83. Fry verſus Hordy. 

9. A Verdict was ſet aſide, upon Affidavit that the Jury caſt Lots, and gave it as the Lot fell. 
2 Lev. In the Caſe of the King and Lord Fitzwater. 2 Lev. 205. Foſter verſus Hawden. S. P. the 
Jury to attend in Order to be fined. 

10. The Defendant was convicted of Perjury at a Trial at Bar, and upon a Motion for a new 
Trial, the Caſe was, the Jury, before they came into Court, agreed to find him guilty of Pergury, 
but not of wilful and corrupt Perjury; and that if the Court would not Record that Verdict, then 
to find him guilty of Perjury generally; now it was inſiſted, that theſe were two Verdicts which 
were inconſiſtent, and the later was given without any Conſideration at all ; they may vary from a 

rivy Verdict, becauſe in Strictneſs *ris not a Verdict, tis a Favour allowed the Jury for their Eaſe ; 

lides, it may be preſumed they had ſome ſubſequent Conſideration of the Evidence, after ſuch 
Verdict given, but here they did not know but the Court might Record their firſt Verdict, fo that 


when *tis refuſed they gave the ſecond Verdict at the Bar, without any Conſideration ; *tis may, £ | 
3 | . at 


Jurors and Jury. 1061 
hath been allowed a Jury to recal their Verdict as in“ Archer's Caſe, who was indicted for Felo- * In Plow. 
ny, and the Jury found him Not duch: but before they went from the Bar, they immediately Com. 211. 
recalled it, and ſaid they were miſtaken, and found him guilty; and this laſt was recorded for Sanders 
their Verdict: A new Trial was granted after a Conviction of Perjury, for ſwearing that ſuch a 98 
Perſon was at a Conventicle, when in Truth he was not; and it appearing that the Foreman of Caſe. 
the Jury, who gave the Verdict, was the Owner of the Barn where the Conventicle was held; 
and being challenged for that Reaſon, and yet ſworn afterwards of the Jury, the Court granted a 
new Trial; and this was in f Cornelius's Caſe : It hath been granted for the Miſdemeanor in the 
Jury, in receiving a Paper from the Plaintiff after they were gone from the Bar. Adjouruatur. 
5 Mod. 348. The King verſus Milling. 

11. In Ejectment after the Jury had heard the Evidence, and were gone from the Bar, to con- 
ſider of their Verdict, they were divided in Opinion, and ſent for one of the Witneſſes who had 
given Evidence at Bar, who repeated the ſame Thing to them in their Chamber, and thereup- 


on they found for the Plaintiff; and this Matter being moved to the Court, a Venire facias de 
novo Was awarded. 


+ Sid. 58. 


(D) 


Ther are to try the Jilue, and not to raiſe Nueftions in Things where 
the Parties are agreed, 


1. ba a Special Verdict in Replevin, the Jury found, that before the Taking the Cattle, the 

Manor of M. was an antient Manor, and that V. M. was ſeiſed thereof in Fee, and that 

there had been an antient Court there held, Cc. and at laſt they tind, that for twenty Years 

there had been but one Freeholder there, by which they ſeem to inſinuate, that there was no ſuch 

| Manor at all, becauſe two ſuch Tenants are requiſite to every Manor, and therefore it being con- 

i tradictory to what they had found before, this ſubſequent Matter was not regarded. 2 ZLnt:w. 

5 In the Caſe of Tonkyn verſus Crocker, 2 Rep. 4. B. S. P. 1 Leon. 3 2 3. S. P. 3 Leon. 80. S. P. and 
209. S. P. Savill 112. S. P. Owen 91. S. P. Palm. 19. S. P. 2 Mod. 4. & P. 

2. Quare Impedit, in which the Plaintiff declared that the Church was void by Reſignation of 
Dr. Play ford, &c. and upon Iſſue joined, the Plaintiff had a Verdict and Judgment, and made a 
Leaſe of his Glebe, and the Leſſee brought an Ejectment; and the Jury found that the Church 
became void by the Death of Dr. Playford, and Lapſe incurred to the Biſhop, who collated Mur- 
rell the Leſſor of the Plaintiff: Now the Parties in the Quare Impedit having confeſſed, and it be- 
ing admitted in Pleading, that the Church was void by the Reſignation of Pliyford ; the Jury ſhall 
not find contrary to what they had admitted in Pleading, which they had done by finding, that it 
was void by the Death of Playford, and Judgment was given accordingly on a \\ rit of, Error up- 
on this Judgment in Eje&ment. Palm. 19. Sir Henry Wallop's Caſe. 

3. Upon an Habeas Corpus directed to the Sheriffs of London, they return, that Buhl and ele- 
ven more were committed to them by an Order of the Court of Seſſions at the 074 Baily, for 
that they being ſummoned to try Iſſues between the King and Penn and Mead, and others, for a EY te 
Riot and certain Tumult, did, contra plenam Evidentiam & contra directionem Curig in materia H 
Legis, openly given and declared to them in Court, acquit the Defendants; and thereupon they — 
Y were fined forty Marks a-piece, and committed till they paid the Fine: It was objected againſt . 
Y the firft Part of this Return, (viz.) that Buſhell, & c. did contra plenam Evidentiam acquit the De- T. Jones 
fendants, this was very incertain, becauſe the Court of C. B. could not tell what that Evidence 
was; it ſhould have returned in a particular Manner, that the Court might judge whether it was LING 
full Evidence or not; tis true, it appears to be full and manifeſt, according to the Judgment of 
the Court of Seſſions; but the Judgment of the Court of C. B. muſt be grounded upon their own 
Underſtanding, and not upon the Judgment of another inferior Court; if the Return had'been, 
that the Court of Seſſions did commit the Jury, becauſe they did contra Legem acquit the Defen- 
dants, or contra Sacramentum, this had been as certain as contra plenam Evidentiam; but no one 
will affirm that to be a certain and ſufficient Return; it had been more colourable to have return- 
ed, that they acquitted the Defendants, corrupt ij knowing the Evidence®o be plain and manifeſt ; 
for let it be never ſo plain, if tis not ſo to the Jury, tis not a Fault in them, and finable, becauſe 
tis Common even for Men of Learning to deduce contrary Concluſions from the ſame Premiſſes and 
Caſes in Law, ſo that what is manifeſt to one may not be ſo to another: The other Part of the 
Return is, that the Jury did acquit the Defendants contra directionem Curie in materia Loois, Oc. 
now this Part of the Return is not intelligible ; in the firſt Mace no Iſſue cen be taken what is 
Matter in Law and what not; and if by this Paragragh 'tis meant, that the Judge having heard 
the Evidence, ſhall reſolve what the Fact is, and thereupon direct the Jury in Matter of Law, and 
that they muſt find as he hath directed, or be fined and impriſoned, then the Jury themſelves are of 
no Manner of Ule in determining what is Right or Wrong; for it depends purely upon the Direction 
of the Judge, and if ſo, then there is an End of the magnified Trials by Juries : But the Law is 
plain, that the Jury is never fined for giving a Verdict againſt Evidence. and the Direction of the 
Court, becauſe an Attaint lies againit them : Beſides, the Judge caynot have the ſame Evidence of 
the Fact as the Jury may have, becauſe he hath no Evidence but what is given in Court; 
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Jurors and Jury. 


the Law ſuppoſeth the Jury may have ſome other Evidence, and therefore they are to be return- 
ed de Vicineto ; and they may have Evidence from their perſonal Knowledge; to all which Evi- 
dence the Judge is a meer Stranger, ſo that if they follow his Direction they may be attainted, 
and if they do not follow it, they may be fined and impriſoned, if this Return ſhould be good in 
Law; and for theſe Reaſons it was adjudged an ill Return. Vaugh. 135. Bujhel's Caſe per totum. 
4. Leech and five more of a Jury at the OId Baily, refuſed to find Quakers guilty according to 
Evidence, and upon this they were bound to appear in B. R. on the firſt Day of the following 
Term, where they appeared, and the Court directed an Information to be drawn againſt them, 
and they were thereupon convicted and fined. Raym. 98. Leeche's Caſe. 3 Leon. 147. F. P. 
Sid. 272. 5. Wagſtaffe and others of the Jury at the Old Baily, refuſed to find the Parties guilty, who 
Hardr. pere indicted for Nouconformity, the Evidence being plain againſt them; and upon this the Court 
* By e * fined them 100 Marks a- piece, and committed them till they paid their Fines; they brought an 
Record iz Habeas Corpus, and all this Matter appearing upon the Return, they were remanded, for the 
ſeems the Judge is entruſted with the Liberties of the People, and Jurors were puniſhable in the Star- 
Fury bad Chamber, as in 12 Rep. 23. Raym. 138. The King verſus WWagftaffe. See Telverton 23. Ha- 


— ton's Caſe. 


demeanour beſides going againſt Evidence, for they were unequally fined. See Vaugh. 153. 


6. Information for an Offence in Nature of Embracery, ſetting forth, that an Iſſue in Treſpaſs 
came to be tried at the Aſſiſes in Cornuall between ſuch Parties, and that the Defendants, before 
the Trial, conſpired and agreed amongſt themſelves, for Rewards and other unjuſt Ways and 
Means, to procure a Verdict for the Defendant; and to compaſs the ſame, they contrived, that 
Dodge and the other Defendants ſhould procure themſelves to be ſworn of the Tales for trying the 
ſaid Iſſue, and thereupon to give a Verdict for the Defendant ; and by theſe undue Means they 
did procure themſelves to be {worn of the Tales, &c. and they with others gave a Verdict for the 
Defendant, ad grave damnum of the Plaintiff in the Action; to this Information the Defendants 
plead Not guilty, and were all found guilty at the laſt Aſſiſes in Cornwal; and Saunders being pre- 
pared to offer ſome Exceptions in Arreſt of Judgment, Hale Ch. Juſt. would not hear him, for he 
would not give the leaſt Countenance to ſuch Offence; therefore if the Defendants thought fit, 
they might bring a Writ of Error. 1 Saund. 301. The King verſus Opie and Dodge. 

7. The Jury, after they went from the Bar, ſent for an Act of Common-Council given in Evi- 
dence ; this is irregular, but ſhall not ſet aſide the Verdict; 'tis not like the Lady Tves's Caſe, where 
the Jury took a Map of one Side, which was Evidence on neither Side; tis true, this Act of 
Common-Council was an Act of neither Side, but ir was Evidence on both Sides; if a Jury eat at 
their own Charge, tis finable, but the Verdict ſhall ſtand ; but if at the Charge of either Par- 
ty, and the Verdict is found for him, it ſhall be ſer aſide. 2 Salk. 644. King verſus Burdett. 

8. In Aſſumpfit againſt a Feme Covert, brought againſt her as a Feme Sole; upon Non Aſſump- 5 
fit pleaded, the Plaintiff had a Verdict, and the Defendant moved for a new Trial upon good Evi- - 
dence produced of her Coverture, but it was not granted, becauſe ſhe lived here as a Feme Sole ; . 
and it was unreaſonable that ſhe ſhould ſet up Coverture againſt a juſt Debt. 2 Salk. 646. Deerly 
verſus Dutcheſs of Mazarine. | | | 

9. The Foreman declared, that the Plaintiff ſhould never have a Verdict, let him produce what 
Evidence he would; and upon Affidavit made of this Matter, a new Trial was granted. 2 Salk. 
645. Dent verſus Hundred of Hertford. 

10. Where Iſſues are forfeited by a Juror, and returned upon him, his Feoffee, if the Eſtate is 
ſold to him, is liable; ſo if the Juror were only Tenant for Life, he in Reverſion is liable, becauſe 
this being a Service for the Publick, the Inheritance it ſelf is made Debtor. 1 Salk. 395. In the 
Caſe of Britton verſus Cole. | 

* This is 11. Where a Rule is made for a Special Jury to be ſtruck by the * Maſter of the Office out of 
never done the Freeholders Book, he muſt give Notice to the Attornies on both Sides to be preſent; and if 
IE one of them attends and the other doth not, he who appears ſhall ſtrike out twelve of the Forty- 
by theClerk eight, and the Maſter ſhall ſtrike out twelve for him who doth not appear; but if the Rule is on- 
of the ly for a Special Jury, and 'tis not expreſſed that the Maſter ſhall ſtrike forty-eight, and that each 
Crown. of the Parties ſhall ſtrike out Twelve, in ſuch Caſe the Maſter ſhall ftrike twenty-four, and neither 


T . 
. <q of the Parties ſhall ſtrikegout any. 1 Salk. 405. 
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Jus Patronatus. 
(A) 


WO Patrons preſent two Clerks by different Titles, to one Church; the Ordi- 
nary awarded a Jus Patronatus, pending which Suit he admitted the Clerk of one 
of the Patrons; whereupon the other libelled in the Spiritual Court againſt the 
Ordinary ; and upon a Prohibition it was adjudged, that the Awarding a Jus Pa- 

tronatus was not of Neceſſity, but at the Will of the Ordinary, for his better Information who 

hath the Right of Patronage ; for if he will at his Peril take Notice of the Right, he may ad- 

mit the Clerk of either of them, without a Jus Patrouatus: ; but in this Caſe, after it was a- 

warded, and before any Verdict given in it, the Biſhop was ſatisfied in the rightful Patron, and 

therefore he admitted his Clerk, and ſo the Prohibition ſtood. 2 Leon. 168. Gerrard's Caſe. 

2. If two Patrons ſeverally preſent one Clerk, the Biſhop cannot admit him generally, but muſt 
admit him of the Preſentation of one of them; but if they claim ſeveral Titles, then the Biſho 
is to direct his Writ of Jus Patronatus ; but this muſt be at the Prayer of the Parties. Danby verſus 
Linſey. Mich. 8 Jac. : 

3. Where a Parſon is deprived by the Ordinary for not reading the 39 Articles, &c. he muſt 
give Notice of this Deptivation to the true Patron, otherwiſe a Lapſe will not incur ; but be- 
cauſe he may not know who is the right Patron, therefore he may Award a Jus Patronatus 
with a ſolemn Premonition to all Perſons, Quorum Intereſt, & c. and after Enquiry is made who 
is Patron, then to give him Notice; and if he doth not preſent within fix Months, after ſuch 
Notice, then he may collate, and tho? this doth not bind the very Patron, yet it ſhall excuſe the 
Ordinary from being a Diſturber. See Hob. 318. Elwis verſus Archbiſhop of Tork. Autea Avoid- 
ance. (B) 7. S. C. \ 


Juſtices of Peace. 


See Gun. IWays. 
C1 


Juſtice, Oc. made a Warrant to a Conſtable to bring the Wife of G. D. before any Juſtice 
of the ſame County, to find Stiureties for her Good Behaviour; the Conſtable refuſed to go 
before any other Juſtice than him who made the Warrant, and thereupon the Husbard 
and Wiſe, with dureties, went before another Juſtice and there they entered into a Recog- 

niſance, that the Wife /hould appear at the next Seſſions which was not according to the Warrant, therc- 

fore the Conſtable brought her before the Juſtice, who granted the Warrant; where ſhe refuſin 
to find Sureties, was carried to Gaol by the Conſtable by Virtue of the Warrant ; adjudged, that 
where the Warrant is general to bring the Perſon before any Juſtice of Peace, Cc. there the 

Conſtable hath the Liberty to carry him before what Juſtice, &c. he thinks fit, for by Preſump- 

tion of Law, he is more indifferent than the Delinquent ; adjudged likewiſe, that in this Cale 
the Conſtable might carry the Woman to Priſon without a new Warrant, becauſe the Words of 
the old Warrant were to find Sureties, and if. ſhe ſhall refuſe, then to carry her to Gaol ; it was 
likewiſe held, that a Juſtice of Peace might make a Warrant to bring the Perſon before himſelf, 
and ſuch Warrant is good. 5th Rep. 60. Foſter's Caſe. 

2. A Juſtice of Peace upon View of a Force or a Forcible Detainer, may commit the Perſon pre- 
ſently ; but then he muſt make a Record of it, other wiſe bis Commitment is illegal, and an Action 
of Falſe Impriſonment lieth againſt the Perſon who arreſted him and carried him to Priſon, 7 Rep. 
120. In Dr. Bonham's Cale. 3 | 

3. The Sheriff by the Common Law is Conſervator pacis, and the general Commiſſion of the 
Peace throughout England began Anno 1 Ed. 3. and it was to prevent Rebellions which might 
tappen upon the depoſing of his Predeceſſor Ed. 2. but before that Time there were particular 
Commiſſions of the Peace to certain Men, and in particular Places; and therefore in that Matter, 
by the Opinion of Juſtice Dodderige, Mr Lambert was miſtaken. Trin. 21, Rep. annexed to 
Beulo's 130. 
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4. The Grandfather of a poor Child, born in the Pariſh of Sr. Giles's in the Fields, was or- 
dered by a Juſtice of Peace of Middleſex to contribute towards the Maintenance of it, which he 
refuſing, was committed; adjudged, that the Juſtice had Power to make ſuch Order, and that 
the Commitment was good, tho the Grandfather lived] in Suffolk; and he giving Security to ap- 
pear at the next Seſſions, was diſcharged. 2 Bulſt. 344. The King verſus Reeves. 

5. A Town, which was a Pariſh in Reputation, was rated to the Relief of the Poor of another 
Pariſh, and the Rate was confirmed by two Juſtices, who made a Warrant to diſtrain and by 
Virtue thereof the Goods of the Plaintiff were diftrained ; adjudged, that the Warrant did not 
excuſe the Defendants, becauſe the Rate was unduly taxed upon the Plaintiff, who ought not to 
contribute to the Relief of the Poor of another Pariſh; and "tis not like the Caſe where an Of- 
ficer executes an erroneous Warrant, upon any Proceſs out of the King's Courts, becauſe they 
have a General juriſdiction; but the Juſtices of Peace have only a particular Juriſdi&ion ; 
limited by Statutes. Cro. Car. 286, 394. Nicholls verſus Walker. SI. 

6. The Defendant was indicted at the Seſſions for Barretry, and arraigned, and the ſame Seſ- 
fions traverſed the Indictment, and a Venire facias awarded to try it immediatly, which was done, 
and he convicted, fined and impriſoned; and upon a Writ of Error brought, the Error aſſigned was, 
that this Trial, and the Awarding the Venire facias in the ſame Seſſions, when he was indicted, 
was not good, for it ought to be returnable at the next Seſſions, and not the next Day; but ad- 
judged well enough ; for the Defendant being preſent, may as well be tried then as at another 
Time. Trin. 14 Fac. 2 Cro. 404. Rice and the King's Cale. | 

7. In an Action of Falſe Impriſonment, the Defendant juſtified, for that the Lord Mayor of 
London is a Juſtice of Peace, and the Defendant, a Serjeant at Mace, according to the Cu- 
ſtom of London; and that V. R. the Lord Mayor, @c. commanded the Defendant to arreſt the 
Plaintiff for Cauſes not known to the Defendant, but known to the Mayor ; whereupon he ar- 
reſted the Faintiff, &c. and upon Demurrer to this Plea, it was adjudged ill, becauſe it did not ap- 
pear, whether he commanded him as Mayor, or as Juſtice of the Peace ; belides, a Juſtice of 
Peace cannot command one to arreſt another without a Warrant, where he is not preſent him- 
ſelf; neither is a Serjeant at Mace an Officer to the Lord Mayor, as he is a Juſtice of Peace, but 
the Conſtable. Mich. 3 Fac. 1 Brownl. 204. Woody's Caſe. 

8. A Man entered into a Recogniſance before a Juſtice of Peace, to keep the Peace, Cc. eſpe- 
cially towards I. R. &c. who afterwards complained to the Court of Common Pleas, that he was 
in Danger of the Cogniſor, and of this he made Oath, and thereupon prayed Surety of the 
Peace againſt him, and had it; and thereupon a Superſedeas was ſent to the Juſtice to diſcharge 
the Recogniſance below; but if another Perſon had made ſuch Oath in Court, he ſhould have 
Surety of the Peace againſt him, and the Recogniſance below ſhould ſtill ſtand. Moor 43. 

9. Anew Commiſſion to Juſtices of Peace, out of which ſome of the Juſtices in the old Com- 
miſſion were omitted, yet what Acts they do as Juſtices are lawful till the next Seſſions, at which 
the new Commiſſion is publiſhed. Moor 187, See Sheriff. (A) 11. 

10. In Falſe Impriſonment, the Defendant juſtified, for that the now Plaintiff being before a Ju- 
ſtice of Peace, and having not Leiſure at that Time to examine him, commanded the Defendant 
to take him into his Cuſtody till the next Day, which he did, being Conſtable, &c. and upon a 
Demurrer, this was adjudged a good Juſtification ; and ſo it would have been for any other Per- 
ſon beſides a Conſtable, and without alledging any Cauſe which the Juſtice had to commit him, 
or without any Warrant in Writing ; becauſe the Plaintiff himſelf was then before the Juſtice of 


the Peace. Moor 408. Broughton verſus Mulſhoe. 


11. A Juſtice of Peace was cenſured, for that he going to view a Riot, and the Offenders be- 
ing gone, and he being required to go to the Houſe where, he refuſed ; and alſo the Peace being 
(worn againſt the Rioters, he took Bonds of them to keep the Peace againſt thoſe who did not de- 
mand it, but diſcharged them the next Day. Moor 628, Carew's Cale. 

12. A Juſtice of Peace in going to remove a Force may take the Poſſe Comitatus with him; and 
that if ſeveral Men enter into an empty Houſe with Arms, c. this is a Forcible Entry; and fo 
tis to put back a Lock or Bolt to enter, tho' no Body is in the Houſe. Moor 656. Pollard verſus 
Moreton. 

13. Indictment againſt a Juſtice of Peace, for executing that Office, not having 20 J. per Ann. 
contra formam Statuti, quaſhed ; for that an Indictment would not lie, becauſe the Statute 


limits the Puniſhment to be by an Action of Debt at Common Law; beſides Lawyers and Cor- 


poration-Men are excepted out of the Statute, and 'tis not ſhewn, that the Defendant was not 
a Lawyer, or a Corporation-Man ; but the Chief Objection was, that this Indictment did not ſer 
forth the Time he acted as a Juſtice of Peace, for he might have 40 J. per Anu” then, tho? not 


' afterwards. 2 Roll. Rep. 247. : 


14. He cannot uſe any coercive Power as to compel a Man to enter into a Recogniſance, or 
to commit him for refuſing, unleſs it be in the County where he hath a Juriſdiction ; but he may 
take Informations againſt Offenders in any Place out of the County; and therefore where a Rob- 


bery was done in Berks, an Oath was made thereof before a Jultice of Peace of the Hundred, 


who was then at his Chamber in the Middle Temple, and held good. Cro. Car. 153. H-liez verſus 


Hundred of Benhurſt. 
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15. Two Juſtices made an Order upon one Pridgeon to keep a Baſtard-Child, from which 
Order he appealed to the next Seſſions, where the ſaid Order was quaſhed, and the Party diſ- 
charged ; afterwards at another Quarter-Seſſions, the Matter was re-examined, and thereupon a 
new Order was made, that he ſhould keep the Baſtard, and he refuling to obey that Order, was 
committed ; adjudged, that his Appeal being regular according to the Statute 18 Eliz. and the 
firſt Order diſcharged, the ſecond Seſſions had no Power to alter it. Cro. Car. 248. Pridgeon's 
Caſe. 

16. A Bailiff was indicted at the Seſſions for Extortion ; he pleaded and was convicted at the 
ſame Seſſions, and was fined and committed; and upon Error brought, it was adjudged, that Ju- 
tices of Peace ought not to try Civil Offences in one and the ſame Day, for the Party ought 
to have a convenient Time to provide for his Trial. Cro. Car. 317. Bamſted. 

17. An Order was made by two Juſtices, &c. which the Defendant refuſing to obey, appeal- 
ed to the Seſſions when the Order was confirmed; and thereupon the Defendant told the Court, 
that if he could not have Juſtice there, he would have Juſtice elſewhere ; for which he was after- 
wards indicted at the Seſſions, and fined 5 J. and committed till he paid; all which Matter being 
returned on an Habeas Corpus, and the Return filed, he moved to be diſcharged ; the better O- 
pinion was, that this was a Contempt, and finable, and that the Defendant being in Execution 
for the Fine, he could not be diſcharged without paying it into Court, which he did, and was 
diſcharged ; but Juſtice Twiſden was of Opinion, that tho? tis a Contempt to accuſe the Court 
of injuſtice, yet this was not ſo, for the Words were ſpoken by way of Appeal. Sid. 144. The 
King verſus Mayor. See The Queen verſus Rogers. 

18, Information againſt the Defendant, for a Miſdemeanor in his Office of a Juſtice of Peace, 
(viz.) for compounding and not returning Recogniſances to the Seſſions, and for taking 20 c. for 
an unlicenſed Alehouſe, and converting it to his own Uſe ; he was tried at Bar, and convicted, 
and fined 1000 Marks, and committed during the King's Pleaſure, and to be of the Good Be- 
haviour for a Year, and to make a publick Acknowledgment of his Crime at the next Seſſions 
for the County of Surrey. Sid. 192. The King verſus Sir Purbeck Temple. 

19. The Defendant was indicted at the Seffions for Barretry, and on the ſame Day a Venire 
facias was awarded to try it, which was done, and the Defendant found guilty ; and upon a 
Writ of Error brought, the Error aſſigned was, that the Juſtices of Peace could not try a Cauſe 
the ſame Seſſions, without the Conſent of the Parties, unleſs in Capital Caſes, where the Offen- 
der is in Cultody ; for which Reaſon the Judgment was reverſed. Sid. 334. The King verſus 
Brown. 

20. The Defendant was indicted and found guilty of Barretry at the Aſſiſes; and upon a 
Writ of Error brought, the Errors aſſigned were, that the Venire facias was returnable on a 
certain Day, Which happened to be the Day on which the Aſſiſes were held; but it ought to 
be returnable ad prox* Aſſiſas generally; beſides the Defendant appeared one Day, and pleaded 
the next Day, and no Adjournment is entered; and that it was tried by the Juſtices of O) and 
Terminer at the next Aſſiſes, when it ought to be before the Juſtices of the Gaol-Delivery ; the 
Judgment was reverſed. Sid. 344. The King verſus Nurſe. 

21. Upon a Motion for an Attachment againſt a Juſtice of Peace, who upon Comp'aint re— 
ſuſed to view the Force; it was denied, for the Party may bring an Action of Debt for 108 J. 
being the Forfeiture given by the Statute, 1 Vent. 41. 

22. The Defendants were indicted at the Seſſions, & c. on the Statute 1 & 2 Ph. & Mar. c. 7. 
by which 'tis enacted, that no Perſon dwelling in the Countrey, and out of a Corporation or 
Market-Town, ſball ſei], or Cauſe to be fold by Retail, any Woollen or Linen Cloth, Haberdaſher 
or Mercery Wares in any Corporation or Market-Town, &c. except in open Fairs, under the Pe- 
nalty of 6 s. 8 d. for every Oftence, and the Forfeiture of the Wares fold or expoſed to Sale, 
one Moiety to the King, and the other to the Seiſor or Proſecutor ; the Indictment ſet forth, that 
the Defendant had fold, Cc. Earthen Ware in London, contra formam Statuti; it was quaſhed, be- 
cauſe the * Juſtices of Peace are not named in the Statute, and by Conſequence they have no Ju- 
riſdiction. 5 Mod. 149. The King verſus Clough. 

23. A diſſenting Preacher qualified himſelf in one County according to the Act of Toleration, 
and removed into another County, and preached in a Conventicle there, without any other Qua- 
lification, whereupon the Juſtices convicted him on the Statute againſt Conventicles; the Attor- 
ney General moved for an Attachment againſt the Juſtices, for a Contempt of the Toleration- 
Act, inſiſting, that a Qualification in one County, is ſo all over England ; adjudged, that the Act 
againſt Conventicles is ſtill in Force, and that the Toleration-Act only enjoins the Juſtices to ac- 
quit ſuch who comply with it ; ſo that the Juſtices being Judges, whether he is qualified or not, 
if they judge wrong, the Party grieved hath his Remedy by Certiorari, or Appeal to the Seſſions, 
where the Fact may be examined, and where the Determination will be final; therefore *tis un— 
reaſonable to grant an Attachment; then he moved for a Procedendo to the Certiorari, that he 
might appeal to the Seſſions, which was granted. Mod. Caſes. 228. Peate's Caſe. 

24. Adjudged, that before the Statute 5 & 6 Ed. 6. cap. 25. any Perſon might keep an Ale- 
houſe without Licenſe ; but if it was kept diſorderly, it was indictable as a Nuſance ; but now 
by that Statute none are to keep Ale-Houſes without a Licenſe from the Seſſions, or by two Ju- 
ſtices, Quorum unus, Oc. the Party entring into a Recogniſance, with two Sureties, to keen 
good Rule and Order in his Houſe ; and if he keep an Alehouſe, not being thus qualified, he 
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may be committed for three Days, and muſt give a Recogniſance, with two Sureties, &c. which muſt 


* 2 Roll. he certified to the next Seſſions ; but he is not indictable for this Offence, becauſe this Statute, 
Rep. 393- by which 'tis made an Offence, appoints the Manner of Puniſhment as above-mentioned; neither 
p, doth this Statute extend to Inns, unleſs they degenerate into Alehouſes ; now where an Ale-houſe 


is licenſed, and afterwards kept diſorderly, the Juſtices to ſuppreſs it muſt either proceed upon the 
Recogniſance, or by Indictment, and then ſuch Diſorders muſt be proved as amount to a Nuſance ; 
but where 'tis unlicenſed, the Juſtices may ſuppreſs it at Diſcretion, and commit the Owner. 1 
1 Salk. 45. Srepens verſus I/atſon. | 

25. Iwo were convicted for ſtealing Deer, and Judgment was given, that each of them ſhould 
forfeit 30 J. and this being removed into B. R. it was obje&ed} that there ought to be but one 
301. forfeited ; but adjudged, that this Forfeiture is not in Nature of a Satisfaction to the Party 
grieved, but a Puniſhment of the Offender; and the Words of the Statute are, that they ſhall 
reſpettively forfeit ; and Crimes are ſeveral, tho' Debts are joint. 1 Sulk. 182. The Queen verſus 
King. See Cro. Eliz. 480. Partridge verſus Naylour. No) 62. Moor 453. 

26. The Defendant was convicted by the Juſtices of the Peace, on the Scatute 7 Fac. cap. 7. for 
imbeziling Tarn delivered to him to be woven, (wviz.) whereas Complaint hath been made to G. D. 
and R. L. & c. and whereas the Defendant was ſummoned to appear before them, and by Virtue 
thereof did appear On Tueſday the 17th Day of April 1702, this Conviction being removed into 
B. R. it was objected, that the 17th Day of April was on Friday, and not on Tueſday ; ſo that 
the Time of the Summons to appear being impoſſible, 'tis as if there had been no Summons at all; 
and a Sommons is neceſſary in theſe ſummary Convictions ; adjudged, that upon Complaint made 
to the Juſtices, they ought to make a Memorandum of it, and iſſue out a Summons, and when one 
Day is ſet forth, his Appearance on another cannot be intended; the Conviction was quaſhed. 
1 Salk. 181. The Queen verſus Dier. See 2 Bulſt. 48. Plowd. 31. Dyer 95. Raym. 192. 2 

ones 50. 

7 27. The Defendant was convicted on the Statute 43 Eliz. cap. 7. (vize Whereas Complaint 
hath been made unto us, &c. by G. D. of, 2c. that T. S. of, Oc. in the Night-Time cut down di- 
vers Lime-Trees of the ſaid G. D. &c. the Juſtices ordered, that he ſhould pay ſo much for Da- 
mages; this Conviction being removed into B. R. it was objected, that the Defendant was not 
within this Statute, becauſe he is called Gentleman in the Order, and that extends only to baſe 
People and Vagabonds, and inflicts the Puniſhment of F/hipping, which the Law will never intend 
for a Gentleman; beſides the Conviction is incertain for not ſhewing the Number of Trees; but ad- 
judged, if a Gentleman will do a baſe Thing, his Quality is an Aggravation of the Offence ; but 
the Conviction was quaſhed, becauſe the Numter, as well as the Nature of the Trees, ought to 
be expreſſed ; tis true, in this Caſe the Defendant pretended a Title to the Trees, and offered to 
plead it to the Conviction: But three of the Judges againſt the Opinion of Holt Ch, Juſt. would 
not admit him to plead it. 1 Salk. 181. The Queen verſus Barnaby. See 3 Cro. 821. and 5 Rep. 
St. John's Caſe, the Authority whereof was queſtioned, and the Record could not be found. 

28. Adjudged, that tis incident to the Office of a Juſtice of Peace to commit, as the Conſerva- 
tors of the Peace did at Common Law ; for they have no Authority for that Purpole by any ex- 
preſs Words in their Commiſſion ; that if a Juſtice of Peace directs his Warrant to a private Perſon, 
ho may execute it ; and this was the Opinion of Ch. Juſt. Hale. 1 Salk. 347. In the Caſe of the 
King and Keddall. 

29. The Defendants were indicted for not producing the Pari(h-Books before Juſtices of Peace, 
who were appointed by the reſt to examine and make Orders thereupon, and to commit for diſo- 
beying ſuch Orders; but the Indictment was quaſhed, for tho' the Juſtices may refer the Exami- 
ration of the Fact to a certain Number of Jultices, yet they cannot delegate the Power of ma- 
king Orders. Med. Caſes 87. The Queen verſus Glinn. 
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Juſtification. 
In Treſpaſs, good. (A) | rants, and by Servants, Bailifls, Gt. 


In Treſpaſs, not good. (B) on their Maſter's Commands. (C) 
Juſtification under Grants, Writs, War- | By Proceſs out of inferior Courts. (D) 


(A) 
Jn Treſpaſs, good. Sce 4ſarlr. (B) and (C) per totum. Falſe Impriſonment- 


ä 


1 HE Defendant being ſeiſed of 100 Acres, made a Feoffment of fifty Acres, the Pur- 
chaſer put in his Cattle into the fifty Acres, and for Want of Encloſure they ſtray- 
ed into the other fifty Acres, and were diſtrained Damage-feaſant; adjudged, 
that the Defendant might juſtify the Diſtreſs for Want of the Encloſure, Mich. 

23 Elix. Dyer 372. 

2. In Treſpaſs for Breaking his Cloſe at S. and Fiſhing in his ſeveral Fiſhery, and aſſaulting 
and wounding the Plaintift; as to the Aſſault, the Defendant pleaded Not guilty, and as to the 
reſt, that he was ſeiſed of the Manors of D. and S. &c. and of a ſeveral Fiſhery in the River A. 
and fo preſcribed to have a ſeveral Fiſhery in the ſaid River of A. at S. aforeſaid, as appertaining 
to his Manors of D. and S. and to go upon the Cloſe to draw his Nets when he fiſhed ; adjudg- 
ed a good Juſtification, Mich. 10 Elix. Dyer 267. | 

3. Treſpaſs for entring his Houſe and cutting fix Poſts, &c. the Defendant, as to entring the 
Houſe and ai the Treſpaſs, except cutting Three of the Poſts, pleaded Not guilty ; and as to the 
cutting thoſe three Poſts, he juſtified, that it was the Freehold of B. B. and that he entered by 
his Command and cut thoſe three Poſts; it was objected, that this Plea was ill, becauſe the Defen- 
dant had pleaded Not guilty as to all the Treſpaſs, and yet had juſtified the Cutting the three 
Poſts; but adjudged, that having pleaded Not guilty generally as to all the Treſpaſs, except ſuch 
a Part, he may juſtify as to that Part. Cro. Eliz. 87. Higham verſus Reynolds. 

4. Trover, &c. the Defendant juſtified the Taking, Cc. as Under-Sheriff, by Proceſs out of 
the Exchequer, to levy on the Occupiers of Lands of ſeveral Perſons in a Schedule in the Writ 
named, the Debts therein ſpecified, Oc. and that he took the Cattle on the Lands of the Plaintiff, - 
which were lately the Lands of B. G. who was Debtor to the King in 50 s. adjudged, that the Ju- 
ſtification was good, for it was a good Warrant to levy Money on the Occupiers of Lands. 1 Brown?. 
17. Catford verſus Oſmond. 

5. Where a Juſtification is made for ſeveral Cauſes, and ſome of them are not good, yer that 

ſhall not make the whole Juſtification void, bur for theſe only, and it ſhall be good for the reſt, 

Godb. 277. Webb verſus Tuck. | 

6. In Treſpaſs for Taking and Killing two Greyhounds; the Defendant juſtified, for that the 
Greyhounds chaſed a Deer in his Park, and there killed her, and thereupon to prevent farther 
Miſchief, he took and killed them; the Plaintiff replied, that the Deer was out of the Park on his 
(the Plaintiff's) Land eating Graſs, and that he ſet his Greyhounds on to chaſe her out, and that 
they followed the Deer into the Park and there killed her; and upon a Demurrer the Defendant 
had Judgment, for the Juſtification was held good. 3 Lev. 28. Barrington verſus Turner. See 
Wadhurſt verſus Dam. S. P. | 

7. Treſpaſs for Treading his Graſs and Pulling down his Gate; the Defendant juſtified for a Paſ- 
ſage by and thro' the Place where, Cc. and that at the Time of the ſuppoſed Treſpaſs a Gate 
was ſer up on the Paſſage, ſo that be could not paſs with his Cattle; whereupon he broke and 
pulled down the Gate, and in paſſing aliquantulum trod the Grals, gue eſt idem reſiduum; the 
Plaintiff replied, that it is not the Relidue whereof he complained; and upon Demurrer it was in- 
ſiſted for the Plaintiff, that the Defendant could not juſtify Pulling down a Gate, eſpecially ſince 
he did not ſet forth, that it was locked or nailed, ſo that he could not paſs : Bot adjudged, that 
having pleaded that the Gate was there, ſo that he could not pals, it ſhall be intended, that ir 
was locked or nailed, or that the Paſſage was ſtraitned. 3 Lev. 92. Sprigg verſus Neale. 
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(B) 
In Treſpaſs, not good. See Falſe Impriſonment. Preſcription. (B) 1. 


1. (0 SE for calling the Plaintiff Murderer and Thief; the Defendant juſtified as to the Mur- 

der, becauſe the Plaintiff was indicted of Murder at Cheſter; and as to the Thief, becauſe 

there was a Robbery done, and the common Fame was, that the Plaintiff was guilty ; adjudged 

not good; but in an Action of Falſe Impriſoument, common Fame may be a good Juſtification for 
arreſting the Plaintiff, and impriſoning him to anſwer the Law. Mich. 7 Eliz. Dyer 236. 

2. In Waſte for cutting down Oaks, Cc. the Defendant, as to ten of them, pleaded he cut 
them down to repair the Houſe which was then in Decay, and that he uſed them in Repairing 
accordingly; and as for the other ten, they grew on Lands which had been formerly arable, and 
that he felled them to manure and better the Land ; adjudged, this Juſtification was ill, for tho' 
the Repairing the Leſſor's Houſe was for his Profit, yet becauſe he had exceeded his Authority and 
took upon him the Authority of the Leſſor himſelf, without his Leave, he ſhall be puniſhed; like 
the Caſe 21 H. 7. where the Parſon brought an Action of Treſpaſs for carrying away his Corn; 
the Defendant pleaded, that it was ſevered from the nine Parts, and in Danger to be deſtroyed 
and eaten by Cattle, therefore he took the Corn and carried it to the Plaintift's own Barn and 
there left it; adjudged no good Plea, and yet the Plaintiff had no Damage, but a Benefit. Trin. 
29 H. 8. Dyer 36. 

3. Treſpaſs for Entring his Houſe and Breaking up a Pack of Cloth, and Taking one Cloth out 
of it ; the Defendant, as to Entring the Houſe, pleaded Not guilty, and as to Breaking up the 
Pack of Cloth, he juſtified, for that the Queen granted the Office of Alnage, with the Profits, to 
B. B. who by this Deed, &c. made the Plaintift his Deputy, and for that the Defendant did ex- : 
pole this Pack to Sale, not having the Alnage-Seal to it, he ſeiſed it as forfeited ; adjudged, that i & 
this Juſtification was not good, becauſe, tho* he anſwered as to the Taking the Pack, yet he ſaid A 
nothing as to the Taking one Cloth out of it; beſides, he juſtified under a Deputation of B. B. 
but did not ſay, that the Office was granted to him to exerciſe by himſelf or Deputy, for other- 
wiſe this being an Office of Truſt, he hath not the Power of making a Deputy. Cro. Eliz. 187. 
WWatkyns verſus Johns. 

4. In Treſpaſs for an Aſſault, Wounding, Taking and Impriſoning ; the Defendant pleaded as to 
the Aſſault and Wounding, Not guilty, and as to the Taking and Impriſoning, he juſtified by Virtue 
of a Warrant, &c. but left out the Aſſault, for he ſhould have juſtified as to the Aſſault in Ta- 
king and Impriſoning ; there being ſeveral Aſſaults laid in the Declaration, viz. the Aſſault in 
WWounding and the Aſſault in Taking and Impriſoning, and for this Reaſon the Plea was held ill 
upon a Demurrer. Bulſt. 335. Wilſon verſus Dodd. ; | 

5. Caſe for ſaying the Plaintiff was perjured ; the Defendant juſtified, that it was found by Ver- 
dict, that the Plaintiff was perjured, but no Judgment was entered upon the Verdict; adjudged 
for that Reaſon not good. 1 Brownl. 11. Cruttal verſus Hoſener. 

6. Caſe for Aſſaulting and Wounding, &c. as to the Aſſault, &c. the Defendant pleaded Not 
guilty, and as to the reſt, he pleaded, that he was poſſeſſed of an Horſe at Graveſend, which he 
lent to the Plaintift for two Days, to ride from that Place to N. and back again, who rode to- 
wards N. Part of the Way, but then, to deceive the Defendant, rode out of his Way to N. to- 
wards London; whereupon he came to the Plaintiff riding on the Horſe, and defired him to deliver 
it to the Defendant, who refuſing, he laid Hands on the Plaintiff to repoſſeſs himſelf of the ſaid 
Horſe, who thereupon aflaulted the Defendant, and he defended the Poſſeſſion of his Horſe, and 
ſo pleaded Son Aſſault Demeſne ; and upon Demurrer the Plaintiff had Judgment, becauſe he had a 
ſpecial Property in the Horſe for two Days, and ought not to be diſturbed within that Time, and 
if he did any Injury by Riding him contrary to his Agreement, he is puniſhable by Action on the 
Caſe. 1 Brownl. 218. Lea verſus Atkinſon. Cro. Eliz. 236. S. C. 

.7. Treſpaſs for Entring on and Digging his Land ; the Defendant pleaded in Bar by Way of 
Jultification, that the common Voice was, that quedam melis a noiſome Vermin, called a Badger, 
was there, and had done much Harm, and therefore he came with his Dogs and hunted him, 
and in Purſuit thereof he followed his Dogs to kill the Badger, and did catch him in the Flain- 
tiff's Ground, which he digged and killed him there, and filled up the Trench with Earth again ; 
adjudged no good Plea, for there is a Difference where a Man enters on the Land of another with- 
out his Leave to find ſuch Vermin, and where he enters in Purſuit of them when found; for in 
the firſt Caſe *tis unlawful, but in the other juſtifiable ; beſides, the Plea here is ill, for he cannot 
juſtify the Digging, he might uſe other Means to kill him. 2 Bulſt. Go. Gedge verſus Mimms. 

 Poph. 161. Miller verſus Cawadry. S. P. 
8. In Treſpaſs, &c. the Defendant juſtified by Virtue of a Proceſs out of the Marſhalſea, and 
that he being an Officer of the Court did arreſt the Plaintiff to appear in a Plea of Treſpaſs in the 
* Pl. 13, the Court of Marſhalſea * ad proximam Curiam ibidem tent“; adjudged, this Juſtification was too 
general, for it ought to be ſhewed at what certain Court the Plaintiff was to appear, and when the 
ſame would be held. 2 Bulſt. 36. Johns verſus Smith. 2 Cro. 314. S. C. Cro. Car. 254. contra. 


Poſtea pl. 18. contra. 
1 9. Treſpaſs 
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9. Treſpaſs for Aſſaulting and Wounding his Servant, per quod ſervitium amiſit; the Defendant, 
as to the Wounding, pleaded Not guilty, and as to the Aſſault he juſtified, for he had an Houſe 
to which there was a Light, Time out of Mind, and that the Plaintiff's Servant did endeavour 
to build another adjoining, and had ſet up Timber for that Purpoſe, which, if it had been built, 
would have ſtopped up his antient Light ; thereupon he, being in his own Houſe, did thruſt away 
the Servant with a Stick and did throw down the Timber; and upon Demurrer this was adjudged 
no good Plea, becauſe the Defendant, tho' he had juſtified as to the Battery, yet he did not an- 
ſwer the Loſs of the Service, and where the Defendant doth not Anſwer all, *tis no Anſwer at all; 
therefore he ought to have conſeſſed, avoided, or denied the Loſs of the Service; beſides, it did 
not appear that the Defendant had either damnum or injuria, for the Servant only endeavorred to 
build the Houle; and he ſhall not be aſſaulted for endeavouring only. 2 Cro. 196. Morris verſus 
Baker. 3 Bulſt. 196. S. C. 

10. In Treſpaſs for Breaking his Cloſe and Aſſaulting his Servant, the Cloſe being Parcel of a 
Manor and Copyhold, and granted by B. G. Lord thereof, to the Plaintiff and his Heirs; the De- 
fendants confeſs, that the Cloſe was Copyhold, but plead that it was Parcel of the Manor of D. 
and that long before the Treſpaſs V. R. and his Wife was Lord of the Manor in Right of his 
Mife, for Life, Remainder in Tail to IJ. V. one of the Defendants, who made a Leaſe thereof 
to the other Defendant, by Virtue whereof he was poſſeſſed and fo juſtified, and as to the Aſſault 
he pleaded Not guilty ; adjudged, this was no good Juſtification, becauſe the Defendants claim- 
ing under a derivative Eſtate for Years, from a particular Eſtate of the Husband and IWife for 
Life, ought to ſhew how they came by that Eſtate for Life. 3 Bulſt. 281. Sanford v. Steevens. 

11. In Treſpaſs for Breaking his Cloſe and carrying away his Boards ; the Defendant juſtified, 
for that a great Tree did grow between his and the Plaintiff*s Cloſe, Part of whoſe Roots did ex- 
tend into the Defendant's Cloſe, and that the Tree was nouriſhed by his Soil, and that the Plain- 
tiff cut the Tree down and carried it into his Cloſe, and there ſawed it out into Boards, and that 
the Defendant entered and took ſome, and carried them away prout ei bene licuit; and upon a 
Demurrer to this Plea it was objected, that it was ill, for tho' ſome of the Roots were in the De- 
fendant's Soil, yet ſince the Body of the Tree was in the Plaintiff's Cloſe, he had a Property in the 
Roots and the Defendant had none, for the Plaintiff could not direct how far they ſhould grow 
and extend. 2 Roll. Rep. 141. Maſters verſus Pollie. 

12. Treſpaſs for Entring a Cloſe called Cave-Cloſe, and cutting down four Aſhes, &c. the De- 
fendants pleaded, that before the Plaintiff had any Thing in the faid Cloſe, B. G. was ſeiſed 
thereof in Fee, and demiſed the ſame (inter alia) to V. R. excepting the Wood and Underwood 
there growing, for and during the Life of A. and covenanted, that the Leſſee and his Aſſigns 
might take neceſſary Fire-boot and Houſe-boot, & c. for Repairs, &c. that B. G. died, and 
that A. ſurvived and married N. R. and that the Leſſee aſſigned his Intereſt zo A. and that the De- 
fendants, as Servants to the ſaid A. took the four Aſhes for neceſſary Cart-boot, and averred the 
Life of A. it was adjudged, that this Plea was ill, for that the Servants juſtifying under the Ti- 
tle of their Maſter, ought to ſhew the Deed, and cannot juſtify without ſhewing it. 2 Cro. 291. 
Purefry verſus Grimes. 

13. There is a Caſe where the Officer is puniſhable by an Action for executing a void Proceſs, 
as in Falſe Impriſonment; the Defendant juſtified, for that in the City of Jo there was a Court 
of Equity for all Cauſes in Equity ariſing within that City, and that the Mayor, &c. had uſed to 
direcl Precepts, & c. for Men to appear and to commit them for Contempt of his Orders, and ju- 
ſtifies by a Command ore tenus of the Mayor, to take and commit the Plaintiff for not obeying his 
Order ; and upon Demurrer the Plaintift had Judgment, becauſe the Defendant had preſcribed in 
the Mayor to direct Precepts, which muſt be intended in H/riting, and then he alledged, that he 
took the Plaintiff by a Command from the Mayor ore tenus, which is void, becauſe it doth not come 
within his Preſcription ; 'tis true, where a Perſon. is taken by Command of an Officer ore tenus, the 
Arreſt is void, unleſs the Priſoner is told on what Day the next Court will be held ; but where 
he is taken by Proceſs in Writing, returnable * ad proximam Curiam, "tis no more than an erro- 
neous Proceſs, but not void. Hob. 63. Martin verſus Marſhall. 2 Roll. Rep. 109. S. C. 2 Cro. . 
S. P. Dyer 262. S. P. See Traverſe. (A) 4, 12. 

14. Caſe, &c. for Stopping up Three Lights; the Defendant juſtified the Stopping two of them, 
and Part of the third Light; and upon Demurrer the Plaintiff had Judgment, becauſe the Juſtifi- 
cation did not go to the whole Charge. Telv. 235. 

15. Trover for Taking his Cattle; the Defendant juſtified by a Warrant from Commiſſioners of 
Sewers for not paying a Tax ſet by them towards the Repair of the Sea-Walls ; and upon Demur— 
rer adjudged, that the Juſtification, was not good, for it doth not ſet forth that there was any No- 
tice given to the Plaintitt, that the Tax was ſet on him before they took his Cattle, nor that the 
Land for which he was taxed was within the Level, nor that they were the Cattle of the Plaintitf. 
Style 13. Whitley verſus Fawſett, March 179. S. P. 

16. So where the Defendant juſtified in Treſpaſs for Loan Mare, that the Taking was by 
Virtue of an Order of Commiſſioners of Sewers, for a Tax aſſeſſed on the Plaintiff, and did not 
ſhew that they had Power to ſet a Tax, for there ought to be fix, and it appeared by the Plea that 
there were but four, neither did it appear that they were all of the Quorum, or that thefe was 


Default in the Plaintiff, or that the Land for which he was taxed did lie within the Juriſdiction of 


the Commiſſioners, or upon what Number of Acres the Tax was laid; all which were ad judged to 
be material Exceptions. Style 178. Brangy verſus Lee. AY 
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17. In Treſpaſs, the Defendant juſtified that he entered the Plaintiff's Cloſe to ſearch for Sheep 
ſtolen from him; and upon Demurrer the Plea was held ill, becauſe the Defendant did not ſet 
forth that the Plaintiff had ſlolen his Sheep, or that he ſuſpected him for Stealing them; and fo 
the Entry to ſearch without Licenſe of the Plaintiff, was not juſtifiable. Style 165. Toplady verſus 
Staley. 

18 In Treſpaſs, Aſſault, Battery and Falſe Impriſonment; the Deſendants juſtified under a 
Plaiut levied in an inferior Court againſt the now Plaintiff, for a Debt of 20. and a Capias there- 
on returnable * ad proximam Curiam, which was delivered to Jones the Defendant, who was Ser- 
jeant at Mace, by Virtue whereof the Plaintift was arreſted, &c. que eft eadem, Ec. and upon a 
Deinurrer one of the Objections to this Plea was, that the Capias was void, and that the Officer 
was puniſhable by Actioh for executing a void Proceſs; and to prove that it was void, it was in- 
ſited, that it being returnable ad prox mam Curiam, that made it void, becauſe the Impriſonment 
of the Defendant may be indefinite, (viz.) until the Steward is pleaſed to call a Court; but ad- 
judged, tis not a void but an erroneous Proceſs, and for executing ſuch Proceſs the Officer is ex- 
cuſed. 2 Lutw. 935. Gwinne verſus Poole. Antea pl. 8. contra. Cro. Car. 254. S. P. 

19. Treſpaſs, ec. for Entring his Cloſe, &c. and for Breaking twenty Perch of Hedge ; the De- 
fendant pleaded in Bar, that Antichel! Grey was ſeiſed in Fee of the Manor of Da/e ; then he ſets 


forth a Preſcription to dig any where for Coals in Stanley, as belonging to the ſaid Manor, under 


which Preſcription he juſtified the Entring, and the Digging and Carrying away the Coals, and be- 
cauſe there was not a ſufficient Paſſage to and from the Cloſe, he opened a convenient and neceſſa- 
ry Way, &c. and upon Demurrer it was objected, that the Declaration was for Breaking twenty 
Perch of Hedge, and the Plea was, that the Defendant opened a convenient and neceſſary Way, 
which he might very well do, without pulling down ſo much Hedge, therefore he hath not juſti- 
fied for Breaking down more Hedge than was neceſſary for opening a convenient May, &c. fo that 
this Juſtification did not go to the whole Charge, and for that Reaſon it was held ill. 2 Latu 
Rep. 1347. Kilborne verſus Vallence. | 

20. Treſpaſs for Taking a Cow; the Defendant pleads in Bar a Leaſe for Years made to him of 
all Eſtrays happening in ſuch a Manor, and fo juſtifies the Taking juvencam prad' for an Eſtray; 
and upon Demurrer to this Plea it was held ill, becauſe the Defendant had not anſwered the Ta- 
king a Cow; for the Juſtification was for Taking an Heifer. 2 Lutw. Rep. 1353. Mellor verſus 
Bocking. 

21. > Aſſault, c. the Defendant juſtified by Virtue of a Warrant upon a Capias ; the Plain- 
tiff replied de injuria ſua propria abſque tali Warranto, and concluded to the Country ; and up- 
on Demurrer it was objected, that the Plaintiff ought to have traverſed the Warrant, and to have 
concluded to the Country, without ſaying, de injuria ſua propria ; but this Exception was not al- 
lowed ; and then the Plaintiff inſiſted that the Plea was ill, becauſe the Defendant did not ſhew 
out of what Court the Capias iſſued, and for this Cauſe the Plaintiff had Judgment, Niſi cauſa, Cc. 
2 Lutw. 1458. Gray verſus Hart. | | 

22. Treſpaſs for Breaking his Cloſe, called the Fold in Barnesby ; the Defendant pleaded in Bar, 
that N. B. was ſeiſed in Fee of a Meſſuage in Barnesby, and fo preſcribes for a Way from i thro' 
the Cloſe called the Fold, to a Court- yard of the ſaid N. B. called the Fold adjoining to his Houſe, 
then juſtifies, for that the ſaid N. B. dimiſit the ſaid Meſſuage for twenty-one Years, Cc. and up- 
on Demurrer it was objected, that the Juſtification was ill, for it was under a pretended Leaſe, 
habendum from the Day of the Date of the aforeſaid Leaſe, when there was no Leaſe mentioned 
before, for *tis only that N. B. dimiſit, and doth not lay per [ndenturam, &c. the Caſe was not ad- 
judged. 2 Lutw. 1526. Bird verſus Dickinſon. | 

23. In Treſpaſs and Battery, a Special Verdi& was found, the Subſtance whereof was, that Com- 

laint being made to a Juſtice of Peace againſt the Plaintiff, he made a Warrant directed to the 
Defendant, who was a Conſtable, to apprehend the Plaintiff, and to bring him before a juſtice to 
find Sureties for his Good Behaviour, and the Defendant executed the Warrant on a Sunday ; the 
Queſtion was, whether this Warrant was well executed, becauſe by the Statute 29 Car. 2. cap. 7. 
tis enacted, That ail Proceſs executed upon a Sunday, other than for the Peace, ſhall be void; and 
adjudged, that a Warrant for the Good Behaviour is a Warrant for the Peace, and more; and this 
Judgment was affirmed on a Writ of Error. Raym. 250. Johnſon verſus Colſon. 

24. In Treſpaſs and Falfe Impriſonment in London, the Defendant pleads, that T. P. ſued a 
Latitat the laſt Day of Trinity-Term, directed to the Sheriff of R. who by Virtue thereof made a 
Warrant to the Defendant, who thereupon took the Plaintiff, which is the ſame Impriſonment, 
and traverſed, that he is guilty in London, vel aliter, vel alio modo; the Plaintiff replied, that the 
ſaid Writ was proſecuted after the Impriſonment, (viz.) 9 Anguſt; and upon Demurrer to this 
Replication the Plaintiff had Judgment ; for tho' the Teſte of the Writ is on Record, and there 
cannot be an Averment againſt ir, yet that is only to prevent a Fraud and not to juſtify a Wrong; 
therefore the Plaintiff ſhall be allowed to ſet forth the very Time when the Writ was ſued forth. 
Raym. 162. Bilton verſus Johnſon. Sid. 271. Baily verſus Bunning. S. P. 

25. In Trefpaſs and Falſe Impriſonment, the Defendant juſtified the Taking the Plaintiff by 
Virtue of a Precept out of I/arwick-Court, returnable * ad proximam Curiam ; and upon De- 
murrer to this Plea, it was objected, that it was ill, becauſe the Proceſs ought to be returnable. on 
a Day certain, and not ad proximam Curiam; for if the Court ſhould not be held; the Party may 
always lie in Priſon; and fo is Johns and Smith's Cale. Adjornatur. Raym. 104. Gibbs verſus 
Stratford. Ss Og | 
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20. Treſpals for taking his Goods, the Defendant juſtified, for that a Plaint in Replevin was 
entered in the Sherifts Court of London, and he was a Serjeant at Mace, and a Precept iſſued to 
him to Replevy the Goods, which he did, &c. upon Demurrer to this Plea it was inſiſted, that 
it was ill, becauſe the Defendant being a principal Officer, and the Precept being returnable, he 
doth not ſhew, that it was * returned; adjudged, that where-ever a principal Officer juſtifies * Dyer, 
under a r2turnable Proceſs, he muſt ſhew, that the Writ was returned, becauſe he is commanded 189. 
to make a Return, and he ſhall not be protected by the Writ, without ſhewing a full Obedience 
to the Command; as for Inſtance, in the Caſe of a Fi. fa. or Ca. ſa. the Sheriff cannot juſtify 
under either, without ſhewing a Return; for the one commands, that habeat Denarios, Oc. apud 
Meſim', and the other, that habeat Corpus, &c. but any ſubordinate Officer, as a Bailiff, &c. 
may juſtify under a Writ, without ſhewing the Return: Now a Plaint in Replevin, and an Alias 
Replevin are not returnable Writs, they are only in Nature of a Fuſticies, to give Authority to 
the Sherift to hold a Plea in his County-Court ; but a Precept on a Plaint in Replevin is a return- 
able Proceſs, and the Defendant is a principal Officer ; Judgment for the Plaintiff, 1 Salk, 409. 
Freeman verſus Blewitt. 

27. Adjudged, that in Treſpaſs brought againſt the Sheriff, tis ſufficient for his Juſtification to 
ſhew, that there was a Writ; and ſo it is in the Caſe of his Bailiff or inferior Officer; but the 
by Sheriff muſt ſhew, that the Writ was returned, if tis returnable, which his Bailiff need not do, 

: becauſe tis not in his Power to return it; but in Treſpaſs againſt any other Perſon, for takin 
Goods, 'tis not a good Jultification for him to ſhew a Writ of Execution ; but he mult likewiſe 
ſhew a Judgment in Force, becauſe it may be reverſed, and then 'tis at his Peril to take out 
Execution; but if a Common Perſon comes in Aid of an Officer, he may juſtify in the ſame Man- 
ner as the Officer himfelf, (viz.) that he did it at the Command or Requeſt of the Officer, and = 
this is traverſable ; as in Treſpaſs, if the Defendant juſtifies for Damage-feaſant, or by a Diſtreſs 5 
for Rent, he mult make himſelf Bailiff to the Perſon who had a Right, or that he did it by his 2 Leon. 

| Command; but *tis otherwiſe in Replevin, where the Defendant makes Conuſance on the Right. 115: 

i 1 Salk. 408. In the Caſe of Britton and Cole. See Leat verſus Jennings. Cro. Car. 105. Dyer 262. * 
2 J. 35. 46. 
d 1 In Aſſault, &c. the Defendant juſtified under a Writ directed to the Sheriff, returnab'e in 
C. B. Cc. and a Warrant to the Defendant to arreſt the Plaintiff, & cc. and upon a Demurrer to 

this Plea, it was adjudged ill, becauſe the Defendant did not ſhew ont of what Court the IPVrit iſ- 

ſued ; fo if the Defendant juſtifies under a Judgment, he muſt ſhew in what Court obtained ; for 

it would be endleſs to put the Plaintift to ſearch in every Court. 2 Salk. 517. Grey verſus Hart. 


(C) 


Ander Gzants, Writs, Warrants, and by Servants. Bailifs, &c. on 
their Maſters Commands. Sce Leer. (B) z. 


1. IN Aſſault and Battery of the Wife ; the Defendant as to the Battery pleaded Not guilty, 

and as to the Aſſault he juſtified, for that at a Court-Leet, &c. a Warrant was directed to 
the Defendant, being Conſtable, to apprehend the Daughter of the Plaintiffs, and to carry her to 
the Cucking-ſtool, for that ſhe was preſented in the Lect to be a Sco/d ; whereupon he came to 
the Plaintiffs Houſe to enquire for their Daughter, where the Plaintiff's Wife aſlaulted him, and 
he (the Conſtable) commanded the other Defendant molliter manus imponere on her, to preſerve 
the Peace, which he did, which is the ſame Aſſault and Battery; and upon Demurrer to this 
Plea it was objeted, that it was ill, becauſe he pleaded a Warrant, without a profert hic in Curia, 
and becauſe he did not ſhew, that the Houſe where he came to enquire for the Daughter, was 
within the Juriſdiction of the Leet ; and laſtly, becauſe it appeared in the Plea, that the Warrant 
to apprehend the Daughter, and the Taking her, where in the ſame Day that the Preſentment was 
made, when ſhe ought by Law to have all that Day to traverſe it: Sed per Curiam, the, Plead- 
ing this Warrant is only an Inducement to the Action, which was not bronght for entering the 
Houſe, but for an Aſſault, which was collateral to the Warrant, and if that had been out of the 
Caſe, the Juſtification had been good; for it was olliter manus impoſuit, to preſerve the Peace. 
1 Rol. Rep. 327. Curtis verſus Dowtie. 

2. In Treſpaſs the Defendant juſtified by Virtue of a Warrant upon a Writ to arreſt the Plain- 3 Bult. 
tiff, 4 Maii 10 Fac. and traverſed, that he was guilty before that Day; and upon a Demurrer to 209. 
this Plea, it was adjudged, that the Traverſe was ill, for where the Juſtification goes to a par- See Tra- 
ticular Time, as it did in this Caſe to the 4th of May, the Traverſe ought to be, that he was not NIN 
guilty before or after that Time, and not only before that Day, as it was here plcad:d. 1 Roll. © 
Rep. 456. Walcott verſus Empſon. | 

3. In Treſpaſs for taking his Goods, the Defendant pleaded, that the Earl of Southampton 
was ſeiſed in Fee, Cc. and had a Covurt-Baron, &c. in which a Plaint was levied againſt 
one Britton, and thereupon an Attachment was awarded againſt him, directed to the Defendant, 
being a Bailiff) who by Virtue thereof attached the Goods in the Poſſeſſion of the Plaintiff, to 
whom they were delivered by Britton, on Purpoſe to deceive his Creditors, &c. and upon a De- 
murrer to this Plea it was objected, that the Proceſs was irregular, becauſe in a Court-Baron a 
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Summons, and not an Attachment, is the firſt Proceſs: Sed per Curiam, that Court having an 
Original Juriſdiction of the Cauſe, the Miſawarding the Proceſs ſhall not make the Officer guilty. 
2 R811. Rep. 493. Tuvbervill verſus Tripper. 

4. In Treſpaſs, the Defendant juſtified, for that he had ſeveral Apple-Trees growing in his Orchard, 
and rooted up, and ſtolen and carried away by T.S. &ci and the common Voice and Fame was. that they 
were carried to the Plaintiff's Houſe, whereupon he (the Defendant) came to the Plaintift's Houſe to 
ſearch for them, and there he found two of his Apple-Trees, which be took and carried from thence ; 
and upon a Demurrer to this Plea the Plaintiff had Judgment; for if a Man take my Horſe, and put 
him on the Lands of T. S. tis not lawful for me to enter and retake him, unleſs he were ſtolen ; *tis 

&rs.Eliz. true, in this Caſe the Defendant ſets forth, that furatæ fuerunt, but that is idle, for tis not Felony, . 
329. unleſs they were rooted up at one Time, and carried away at another Time; but admitting that 
Dyer it appeared by the Pleading to be Felony, yet the Defendant could not juſtify the Entring to 
_—_ ſearch, &c. by common Voice and Fame. 2 Roll. Rep. 55. Higgins verſus Andrews. | 

5. In Treſpaſs, the Defendant juſtified under Letters Patents to particular Perſons, for the ſole 
Trading to the Canaries, but did not ſhew any Warrant or Authority from them ; for it was on- 
ly faid, that per mandarum eorum he ſeiſed the Goods; and upon Demurrer this Plea was held 
ill. Sid. 441. 

6. In Treſpaſs for beating his Horſes and Scrvants per quod ſervitium amiſit; the Defendant 
pleaded in Bar, that the Mayor, @c. of B. were poſſeſſed of an Acre of Land, called the Key, 
and that the Plaintiff's Horſes being loaded with Soap-Aſhes, his Servants volziſſent & conaban- 
tur to unload them on the ſaid Key, without Leave of the Mayor, whereupon the Defendants, as 
his Servants, and by his Command, molliter manus impoſuerunt; and upon Demurrer it was ob- 
jected, that the Defendants had juſtified as Servants to a Corporation, without ſhewing, that they 
had Authority under the Common Seal; but adjudged, that where a Corporation hath an Head, as 

a Mayor is, there he may command perſonally ; but where 'tis a Corporation aggregate, without 

any Head, there 'tis otherwiſe. 2 Lutw. 1496. Randle verſus Dean. See Pleas. (V) 15. S. C. 
\Mod.1s, 7. In Treſpaſs the Defendant juſtited by a Command from the Governor and Society of Tra- 
Sid. 441, ders to the Canaries, who were incorporated by that Name, and had the ſole Trade granted to 


472. them ;* the better Opinion was, that it was ill, becauſe the Defendant did not alledge it was by 
eed, it being a Corporation, who cannot licence but by Deed. 1 Vent. 47. Horne verſus 
Toy. 


Lev. 173, 8 In a Special Verdi& in Trover, the Caſe was, the Defendant being a Bailiff, took the 
Goods in Execution upon a Fi. fa. Teſte 4 Junii, and two Days afterwards, (viz.) 6 Junii, the 
Owner of the Goods became a Bankrupt, and the Jury found this Fi. fa. was actually ſued out 
the 11th Day of June, and not before, and that the Execution was executed on the 14th of June, 
and that the Commiſſioners of Bankrupts had aſſigned thoſe Goods to the Plaintiff who brought 
this Action of Trover againſt the Bailiff, and the Queltion was, whether he was liable; it was 
inſiſted, that he was, for it would be abſurd to excuſe him by the Teſte of the Writ, becauſe it 
appears to be impoſſible, that the Goods could be taken in Execution by Virtue of a Writ which 
was not actually taken out; and when it was, then it was too late, becauſe before that Time they 
were aſſigned to the Plaintiff by the Commiſſioners ; but on the other Side it was argued, that 
tho' the Jury had found when the Writ was actually taken out, yet the Court will judge, that 
it was a Writ from the Teſte, becauſe that is Matter of Record, which cannot be altered by the 
Finding of a Jury; and fo it was adjudged, that from that Time it ſhall be emanatio Brevis, and 
the Goods are then liable, tho' the Writ was actually taken out a Week afterwards. Sid. 271. 
Bail) verſus Bunning. See 2 Lev. 191. S. P. 3 Mod. 236. S. P. 

9. In Treſpaſs and Falſe Impriſonment, the Defendant juſtified by a Varrant out of the Admi- 
ralty, which recites, that a Cauſe was depending there de jure maritimo, and ſo commanded the 
Defendant (who was an Officer of that Court) to take the Plaintiff, which he did; and upon a 
Demurrer to this Plea, it was objected, that it was ill, becauſe the Plaintiff did not aver, 
that the Cauſe was maratime, ſo as it might be tried, whether it was ſo or not; for if not, then 
the Warrant will not juſtify the Taking; but adjudged, that *tis ſufficient for the Officer to 
plead the Warrant, which he is bound to obey, eſpecially when it doth not appear but the Mat- 
ter is within the Juriſdiction of that Court from whence it Iſſues ; 'tis true, there are ſome 
Caſes where *tis held, that there muſt be an Averment, that the Cauſe is within their Juriſ- 
diction ; but in the Caſe of the Marſbalſea it appeared, that it was not within their Juriſdiction. 
2 Lev. 131. Otto verſus Seluin. See Martin verſus Marſball. 

10. In Treſpaſs and Falſe Impriſonment, the Defendant juſtified, that a Quarter-Seſſions held 
9 Oftob. &c. the Juſtices made a Warrant to him to bring the Deſendant to the Seſſions, and 
that he on the 1oth Octob. Virtute Warranti pred”, took him, Cc. and detained him for a Quar- 
ter of an Hour, and then he reſcued himſelf ; upon a Demurrer to this Plea it was adjudged ill, 
for not averring, that the Seſſions continued till the 10 of October, and his Saying, that he took 
him Virtute Warranti, will not ſupply it. 2 Lev. 229. Doughty verſus Mills. See 3 Rep. 44. B. 
Baytion's Cale. 

11. Treſpaſs againſt a Bailiff for entring his Houſe, and taking his Goods; the Defendant 
uſtified under an Habere facias poſſeſſionem, and a Warrant thereon; and upon a Demurrer to this 
lea it was objected, that it was ill, becauſe the Defendant did not ſet out any Judgment on 

Which the Writ was founded; but adjudged, that a Bailiff or Sheriff need not, A. they oo 
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bound to execute the Writ, without enquiring aſter the Judgment ; but if the Party himſelf (not 
being an Officer) had thus juſtified, it had been ill without ſhewing the Judgment. 3 Lev. 20. 
r ee eee eee eee 
13. In Tyeſpaſs for Battery and Falſe Impriſorment, &c. the Pefendant juſtified by a Bill of 
Middleſex, and a Marrant, and Arreſt at D. and traverſed all other Places and Times: the Plain- 
tiff replied. de injuria ſua propria "bJq; tali cauſin; and upon a Demurrer to this Replication, 
it was adjudged, that the Plea was ill, becauſe it put Matter of Record and Fatt together, be- 
ſides other Matters; as the Warrant and Arreſt at once in Iſſue, which ls naught, 3 Lev. 65. Furſ⸗ 
den verſus Meekeos. ten wn Aa] d.. E „ as ad 

13. In Treſpaſs ſor Battery and Falſe er: a Day, &. the Defendant pleaded, 
that on the 16th of March an Attachment iſſued out of Chancery, directed to the Sheriff, who 
after..the Delivery. of the Mrit to him, (viz: 2: March) made a Warrant to the Defendant his 
| Bailiff, .by Virtue whereof he took the Plaintiff on the ſame Day, and traverſed all other Times 
before the Warrant, or after the Return of the Writ ; the Plaintiff maintained his Declaration, 
and traverſed that the #rit was.delivered to the Sheriff before the Treſpaſs, & the Defendant 
rejoined, . that before the Return of n 27 May) it war delivered to the Sheriff, and 
that before the Arraſt he had no Notice, but that it was delivered to him; the Plaintiff ſur- 
rejoined, that before the Arreſt the Writ was not delivered to the Sheriff; the Defendant rebut- 
ted, that he had not any Novice, butithat the Writ was delivered to the Sheriff "before the Arreft; 
and condluges, to the Countrey ; and upon Demurter the Defetidant had Judgment; for there 
being actually a Writ to werrant the Arreſt, tis not material, Whether it was delivered to the 
Sheriff before the Arreſt; and ſince the Defandant had tendered an THe upon Notice, it will be 
hard to charge him in an Actionafar :evecuting' the Warrant, when' he had nb Notice whether 
the Wit. was delivered to he Sherift ot not. 3 Len 93. Ovborire verſus Broonh be. 1 
14. Battery, Ca the Deſendaut pleaded à judgment obtained by his Father againſt 77'S. ar 
an, Execution thereon, by Virtue beredf the Goods 26f 7. S. were taken, and that the Plaiptiſt 
allaulted the Bailifft, and would have reſcued\the-Gobds ; whereupon in Aid of the Bailiffs, 5b. 
by their. Command, he (the Deſendant) wolhirth anus impoſuit upon the Plaintiff, to pre vet 
the Reſcue of the, Goods; the Hlaintiff replied, de infutia ſua ppopria alſque tali cauſa, &t. 
and, upon à Demurrer, this Plea was. adjudged- ill; for the Actien was brought for a Battery ar D. 
and the Defendant juſtified at S. in the: ſame 1Commypwhereas he ſhould have juſtified at the ſame 
Place of which the Plaintiff had declared; but here the Juſtifcstion is at S. in the ſame County, 
hen the Cauſe was not ioca / but tranſitory, and the Bashffs have Authority thro? the whole Coun- 
ty. 3. Lev. 115. Bridgwater verſus Aythrway. ts zede Rer. 0 95 r 
25. In Replevin for. a Silver Cup, the D-feadant' juſtified by a Condemnation before rhe Ju- 
ſtices of Peace, on the Statute of Exciſe for not entring Strong - Waters, and a Warrant thereon to 
levy 20 5.. Fine ſet upon the Plaintiff,” whereupon the Defendane took the Cup; there was a fti- 
Holous Replication; and upon Demurrer it was inſiſted for the Plaintiff, that the Defendant ought 
I avowed, and not to have juſtified the Taking; beſides the Defendant pleaded the Con- 
demnation prout patet per Rerotdam, when in this Caſe the Juſtices are not a Court of Retord ; 
and he did not plead the Warrant with a profert hie in Curia, as he ought ; but adjudged, that 
the Deſendant might either. juſtzfy or avow ; the Difference is, if he had avowed, he might have 
a Return, Cc. bur he needs no Return in this Caſe, becauſe he had the. Cup, and therefore he 
juſtied; and as to the Juſtices, they. are made Judges in this Matter; they may fine and impriſon; 
no Certiorari ſhall go to remove their Proceedings; and theſe are Marks of a Court of Re- 
cord; and laſtly, that a profert hic iu Curia is not neceſſary, becauſe here was no Deed, but on- 
ly a Writing, and che Statute dathônot require, that the Warrant ſhould be under Hand and Seal, 
but only, in Writing. 3 Leu. 204. djledbury verſus ' Harvey. | 

16. In Treſpaſs for an Aſſault and dmpriſonment, the Defendant juſtified by a Proceſs out of 
the Palace-Court, for. that 'a Plaint was there entered againſt the Plaintiff, and that he was ſum- 
moned to appear, but did not, and thereupon a Capias iſſued againſt him, by Virtue whereof he 
was taken, c. and upeu a Demurrer to this Plea it was adjudged ill, becauſe this Plaint being 
in Nature of an Action oh the Caſe, no'Capias ties in ſuch Action out of an Inferior Court; for 
that is given by the Statute 19 H. 7. cap. 9. and did not lie at Common Law, and that Statute 
gives it in Debt or Covenant, but extends only to the Courts at Weſtminſter. Sid. 249. Rogers 
verſus Maſcall, 259. S C. See 3 Rep. Sir Win. Herbert's Caſe. and 1 Cro. 394. 

17. Treſpaſs for breaking and entering his Houſe, and taking away a Gun; the Defendant 
juſtified by Virtue of the Statute 2280 23 Car. 2. cap. 25. for preſerving the Game, ſetting forth, 
that the Lords of Manas uri: ether Royalties, may depute Game- Keepers, who by Virtue of ſuch 
Deputation, may ſeiſe Guns, &c. and by Warrant from a Juſtice of Peace, may ſearch the Hou- 
ſes, cc. of ſuſpected Petſons, Cc. and ſeiſe them for the Uſe of the Lord of the Manor, &c. 
and ſo brings his Caſe within the Statute, and juſtifies the Seiſing the Gun, &c. it was held, that 
there was mo Occaſion of ſetting forth all this Matter, becauſe the Defendant acted under a Warrant 
from a Juſtice of Peace, and in fuch Caſe he might have pleaded the General Ifſue ; but if be had 
acted as a Game- Keeper only, and without ſuch Warrant, then he muſt have pleaded Specially. 
2 Latw. 1502. Bowklsy verſus H/illiams, . 
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; afs for taking. a Mare, the Defendant pleaded that Sir' John Smith as Lord of 
the Manor of. Hedminſter, and ſo preſeribes to have a Court, and to make By*Laws, and ſets forth, 
that at Tuth a Court a Law was made, that every Perſon, who had Right of Common, thc; ſhouttl 
Py 49 £ for; depalturing his, Cattle. where any Corn wiziſtinding or $r6Wing 5 that the: Plain- 
titf had Right of Common, andi that a Place there, called Xnowles' Knapp; was ſowed with Corn, 
and. the Flainzift permitted his Sheep to depaſture there, by Reaſon whereof he had forfeited 40 f. 
Fee that this Offence was preſented at the next Court: and ſo i the Deſendant, tanguam Balli; us 
Muthews Domini Manerii pred, juſtified, the Taking ſor the Fobfeiture; and upon a Demurrer to this 
v. Cary. Tea, it was A judecd ill; for per Holt, Ch. Juſt. in Treſpaſs (as this Caſe is) à particular Au- 
thority muſt be ſet forth, becauſe the Bailiff cannot — 2 no nor per 
mandatum Domini, but there muſt be a Precept directed to him for that Purpoſe from the Steward, 
which muſt be ſet forth in, Heading, and that be tanquam Halli uus, A 
take, Cc. tis true in Replevin,,cnnguam Balli uus, or per'mandatum, had been good, büt not in 
Treſpaſs. 4 Mod. 372: ae, n e fo eee en eee e eee e n eee 

19. In Treſpaſs, for an Aleve, Battery, Wounding and Impriſonmemt i the Deſendait as to 
the Force and W/ounding pleads Not guilty ; and 28 to the reſt of the 4fawtt and Impriſonment 
he juſtified, ſor that he had. get Judgment againſt the Plaidtiff: in C. B. aud upon a C. Ja; di- 
rected to the Sheriff, he, at »be Requeſt of the Deſendant, mandudit execurionem inde uiuam M. 
B. Bailift of the Liberty of the King of his Dutchy uf Hancaſter, & c. by Virtue wheredf: the 
{aid Bailiff molliter manus impoſuit on the Plaintiff, and arreſted him, &x. and upon Demurrer 
this was adjudged an ill Plea, for that the Defendant had not unſwered the Battery; beſides he 


- 


ow” 


pleaded a Mandate, from, the Sheriff to the Bailiff, C and did not ſet forth, chat Ie üs under 
the Hand and Seal of the Her f. 2 Vent. 94: Carr verſus Dom Ho this I 
2 Lev-19- 20. Treſpaſs ſor Aſſault and. Battery, 30. Jan. at the Pur of Ste Clements Dauner; the De- 
fendant. pleads in Bar, that before that Time, (via.) ben. 4. at the faid Pariſp of St. 
Clement. Danes, one William Wood proſecated out of the Court of. B. R (enem Curia apud 
Heim. in Com, Middleſeæ tunc exiſten ) a Bill of Middlefox agaibft the Plaintiff, returnable on ſuch 
1 05 Ce. per quod the Sheriffs made and directed a Warrant to the Peſendant to arreſt the 
Plaintiff, who was taken beſore the Return; (uiz. ) on ſuch a Day, ct. and that after he Wag ta- 
ken, he aſſaulted the Defendant, ho defended himſelf ; and if Damage came to the Plaintiff, it was 
Ae Jon afſault demeſne, and traverſed that he was guilty at any Time beſore or after 20 die Otto- 
bris Anno ſupraditto, which was the Day of the Return of the Writ; and upon a ſpecial De- 
murrer to this Plea, for that the Defendant did not alledge, that the Bill ef Middleſex was de- 
livered to the Sheriff before the Arreſt, that Matter was inſiſted on by the Plaintiff's Counſel, for 
that it was traverſable; becauſe. the Plaintiff might reply, that the Defendant made the Arreſt de 
Jon tort demeſne, and traverſe, that any Bill of Middleſex was delivered to the Sheriff before the 
Arreſt ; but by this Plea the Plaintiff is excluded from ſuch an Iſſue, for the Defendant hath of- 
fered nothing that is traverſable, but only per quod the Sheriff made a Warrant, upon which nd 
Iſſue can be taken. In Dy. Bonham's Cale, Cu. Ent. 42. a. 160. 4. tis expreſly alledged, that 
the Writ. was delivered to the Sheriff; all which was admitted to be true by the Defendant's 
"Counſel, but that the LHaintiff had loſt the Benefit of it by his Demurrer; for he ought to have 
replied, that the Arreſt was made before the Bill of Middleſex was delivered to the Sheriff, and 
then the Matter would have been put in Iſſue, whether it was delivered before, or not; but by his 
Demurrer he had admitted the Delivery of it before, and ſo it was adjudged. 1 Saund. 298. Green 
verſus Jones. See Sheriff. (A) 18. S. C. | a3 2 gam ee 


21. In Treſpaſs for taking, his Cattle, the Deſendant pleads, that be was poſſeſſed of the Place 
Yelv. 75. where, Cc. for ſeveral Years yet to come, & c. and juſtified the Taking Damage: feaſant; and up- 
Cro. Car. on a Demurrer to this Plea it was objected, that the Defendant ought to have ſet forth the Com- 
on mencement of his Term for Years, and that tis not ſufficient for him to ſay, that he was poſſeſſed 
_ enerally : Sed per Curiam, where the Plaintiff brings an Action for doing a Treſpaſs on the Land, 
; Mod. he is always ſuppoſed to be in Poſſeſſion; but if he will juſtify by Virtue of any particular Eſtate, 
132. he muſt ſhew the Commencement of that Eſtate; but where the Matter is collateral to the Title 


Langford of the Land, (i. e.) where the Title cannot come. in Queſtion, ſuch a Juſtification” as this is good. 
„ ner Nel wist 903 ed novig et in: 


ke 9 2. Mod. 70. Searle verſus Buniou nm... C N 
22. In Replevin, the Deſendant made Conuſance as Bailiff to T. S. the Plaintiff replied, that he 
took the Cattle de injuria ſua. propria, and traverſed that the Defendant was Bailift to 7. S. and upon 
. Demurrer it was. adjudged, that the Traverſe, was good; for tho? T. S. might have a Right to take 
the Cattle as a, Diſtreſs, or for any other Cauſe, yet the Bailiff might nor, for he is 2 Stranger, 
and might have no Authority from T. S. and therefore he is liable; but tis otherwiſe'in an Action 
of Treſpaſs quare clauſum fregit; for there, if the Defendant juſtiſies the Entry by the Command, 
or as Bailiff to T. S. and lays a Freehold in him, there the Plaintiff in his Replication ſhall not tra- 
verſe the Command, becauſe that would be to admit the Freehold to be in T. S. for whatever is not 
. traverſed, is admitted; and if ſo, then the Freehold: is not in the Plaintiff, which would be ſuffi- 
cient to bar him of the Action, whether the Deſendant was commanded by T7. S. to enter, or not; 
for 'tis not material, if the, Defendant hath done a Wrong to a Stranger, ſo as he hath' done none 
to the Plaintiff. 1 Sal. 106. Trevilian verſus Pyne. See Liu. 148. 1 Roll. Rep: 46. Co. Elix. 
14. 2 Vent. 196. 1 Lev. 50. 3 Lev. 20. | 
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1 l Juſtification. 


(D) 
By P2oceſs out of Inkerioꝛ Courts. See Inferior Courts per totum. 


1. RROR in B. R. to reverſe a Judgment in an Inferior Court; this Difference was taken, 

(viz.) where an Officer of the Court pleads in Bar to the Action, he muſt entitle the 
Court to a Juriſdiction, either by Preſcription or Patent; if the laſt, he muſt do it by a Profert hic 
in Curia literas patente; but where a Stranger pleads in Bar, and juſtifies under ſuch Proceſs, he 
need not ſhew ſo much Certainty ; tho” Juſtice Twiſden was of a contrary Opinion, (viz..) every 
Defendant juſtifying by a Proceſs out of an inferior Court, ought to do it either by Preſcription 
or by a Profert hic in Curia, which Juſtice J/indham denied, fo that Letters Patents ought not to 
be produced but in Quo Warranto's ; that a Juſtice of Peace may juſtify by Virtue of his Office, 
without ſhewing his Commiſſion. Sid. 311. Chute verſus Alport. 

2. In Treſpaſs for Taking and Impounding his Cattle till he paid 3 J. 7s. Cc. The Defendant 
pleads as to all, except the Taking, till he paid 3 J. 2 5s. Not guilty ; and as to the reſt, he pleads, 
that there was a Suit brought in the County-Court by T. S. againſt the now Plaintiff, who pleaded 
liberum Tenementum of the Earl of Arundel, and juſtified the Taking Damage-feaſant in the Free- 
hold, &c. to which Conuſance the Plaintiff then replied in Bar, that the Earl ought to make the 
Fences, and for Want of Repairs thereof his Beaſts eſcaped, &c. upot which they were at Iſſue ; 
and the Jury found, that the Fences were out of Repair, and aſſeſs Damages, (but did not ſay in 
what Sum) beſides Coſt and Charges, and for Coſts, &c. 39 s. Ideo conſideratum eſt, that the 
Plaintiff ſhall recover 1 /. 3 s. 2 d. Damages, per Juratores, &c. in forma prad” aſſeſſ. necnon pro 
miſ. & cuſtagiis, (but did not ſay in what Sum) and yet conclude qu in toto ſe attingunt ad 3 J. 
2 5. whereupon there iſſued out of the ſame Court a Precept in the Nature of a Fi. fa. under the 
Seal of the Sheriff, whereby he commanded the Defendant, being Bailiff, quod Levari faceret the 
ſaid 3 J. 25. who by Virtue of the ſaid Precept took the Beaſts, c. and upon a Demurrer the 
chief Objection was, that the Judgment was coram non judice, and by Conſequence void, becauſe 
after a Freehold pleaded the County-Court hath no Juriſdiftion, for a Freehold cannot be tried 
without Mit; and tho* the Freehold was not tried, but did ariſe upon a collateral Point, (viz.) 
Whether the Fences were in Repair, or not, yet after liberum Tenementum pleaded, that Court hath 
no Power to proceed, either directly or collaterally. 3 Lev. 203. Cannon verſus Smalwood. 

3. In Treſpaſs for Taking his Goods, the Defendant juſtified, for that Time out of Mind there 
was a Court held in Morceſter, coram Ballivis, &c. and that a Plaint was levied there in a Debt, 
and a Declaration thereon, that the Defendant being indebted to the Plaintiff infra juriſdiftionem, 
Cc. promiſed to pay, &c. whereupon Taliter proceſſum fuit ; that afterwards, (viz.) 2 Ofob. 
cc. conſideratum fuit, &c. and ſo juſtifies by a Warrant on the judgment; the Plaintiff replied 
de «injuria ſua propria alſque, &c. and upon Demurrer it was adjudged, that the Plea was ill, be- 
cauſe the Defendant did not alledge that the Cauſe of Action did ariſe infra juriſdictionem, &c. tis 
true, the Declaration in the Inferior Court is recited in this Plea, wherein *tis alledged to be infra 
juriſdictionem; but what is alledged in that Declaration is not traverſable in this Action; there- 
fore it ought to be particularly alledged in this Vlea, that the Cauſe of Action did ariſe within 
22 becauſe that only which is alledged in the Plea is traverſable. 3 Lev. 243. Adney 
verſus Vernon. | 

4. In Treſpaſs for Aſſaulting, Beating, Mounding and Impriſoning, &c. The Defendant, as to 
the Force and Wounding pleads Not guilty, and quoad reſiduum tranſgreſſionis, the Aſſault and Im- 
priſonment, (but did not mention the Beating) he juſtifies, for that the Plaintiff was indebted to him 
infra juriſdictionem, and for the Recovery thereof implacitaſſet eum in the ſaid Court, and found 
Pledges to proſecute bis Suit, and thereupon Taliter proceſſum fuit in eadem Curia; that he had 
Judgment and Execution, which he delivered to the other Defendant, being a Bailiff, who at D. 
infra juriſdictionem, Oc. molliter manus impoſuerunt upon him, and arreſted him and detained 
him in Priſon, quod eſt idem reſiduum tranſgreſſionis pred” ; the Plaintift demanded Oyer of the Ex- 
ecution, which appeared to be ſued out above a Near after the Judgment, and then replied, that no 
Execution iſſued within the Year; and upon Demurrer the Defendant had Judgment, becauſe 
ſuing out the Execution after the Year is not void, but only voidable by Writ of Error, ſo that till 
tis reverſed tis a good Juſtification ; and that this ſhort Way of Pleading the Judgment and Execu- 
tion was good, (viz.) By an Implacitaſſet, and that Taliter proceſſum fuit; tis true, there are ſome 
Caſes where the Plea hath been ill, without reciting a Plaint levied; but the Implacitaſſer and 
Pledges found, fupply that Matter; there was an Objection againſt the Defendant, that his Plea 
was ill, becauſe in the Quoad refiduum tranſgreſſionis he had omitted the Beating, which at firſt 
ſeemed to be a material Objection, becauſe he had recited the Aſſault and Impriſonment ; but if he 
had only pleaded quoad reſiduum tranſgreſſionis, without reciting any of the Particulars, it had 
been good, becauſe the Word Tranſgreſſio comprehends all the Treſpaſſes; however, the Court held 
the Plea good as to this Matter likewife. 3 Lev. 403. Patrick verſus Johnſon. 

5. In Falſe Impriſonment, the Defendant juſtified, for that there was an antient Court held be- 
fore the Sheriff of the County of Durham, vocat. the County-Court, &c. from fifteen Days to fif- 
teen Days, and that there was a Cuſtom, that on a Queſtus eſt nobis iſſuing out of the County Pa- 
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latine of Durham, and delivered to the Sheriff; and upon the Plaintiff's affirming quandam que= 
relam againſt ſuch Perſon againſt whom the Queſtus eſt nobis iſſued, the Sheriff uſed to make out a 
Precept in the Nature of a Ca. ſa. againſt him, &c. that a Queſtus eſt nobis iſſued ex Curia Can- 
cellar Durham, which was delivered to the Sheriff, who thereupon made out a Precept to his Bailiff 
to take the Plaintiff, by Virtue whereof he was arreſted, which is the ſame Impriſonment; and 
upon Demurrer to this Plea it was objected, that this Court is ill pleaded to be held coram Vice- 
comite, for the Suitors are Judges in the County-Court; beſides, tis abſurd to ſay, that upon a 
Oueſtus eſt nobis, the Plaintiff may affirm quandam Querelam, becauſe a Queſtus eſt nobis is an Ac- 
tion on the Caſe, and quadam querela may be any other Action: But adjudged, this is not a 
County-Court, but only a Court vocat. a County-Court, and 'tis within a County Palatine; and 
for both theſe Reaſons not like other County-Courts ; but admitting it to be a County-Court, 
it may be held by Preſcription coram Vicecomite; beſides, the County Palatine of Durham is imme- 
morial, and a Cuſtom there is of great Authority, and therefore a Cuſtom upon a Queſtus eſt nobis 
to affirm quaudam querelam, may be good, as ' tis to arreſt a Man in the Court of C. B. and to de- 
clare againſt him in any Action; but if there is a Defe& ia the Proceedings, yet ſince that Court 
can iſſue out a Capias, that will excuſe the Officer in this Action. 1 Mod. 170. 

6. In Treſpaſs for Breaking his Houſe, and Entring and Taking and carrying away ſuch Goods 
to ſuch a Value; the Defendant, as to the Breaking the Houſe, pleads Not guilty, and as to the 
reſt he juſtifies, for that K. is an antient * in which there is an antient Court held by 
Virtue of Letters Patents & conſuetud* Cur præd, and that a Plaint was levied againſt the now 


Plaintiff, and Proceſs directed to the Defendant to ſeiſe his Goods and Chattels, in order to bring him 


to appear, that by Virtue thereof he did attach him by his Goods and Ghattels in the Declaration 
mentioned, &c. upon Demurrer to this Plea it was objected, that tis repugnant to alledge a Court 
to be held by Virtue of Letters Patents and Cuſtom, which might be true, if it had been a tempore 
cujus, Cc. for that would have implied a Preſcription, but here tis only ſecundum conſuetudinem, 
which is an Uſage, and no more: But the material Objection was, that the Defendant was 
charged in the Declaration for Taking and Carrying away the Goods, and he juſtifies only the 
Taking; and for this Reaſon the Court inclined for the Plaintiff, Mod. Caſes 70. Briggs verſus 


Colli ſon. 
7. In Treſpaſs for Taking his Horſe, the Defendant juſtified under a Judgment obtained in a 


Court- Baron, and a Levari facias thereon, by Virtue whereof he took the Horſe, and upon a De- 


murrer it was objected againſt the Plea, that the Defendant did not ſet forth when the Levari fa- 
cias was taken out, and · that the Court was alledged to be held coram * ſeneſchallo: Sed per Cu- 
riam, tis true, tis not pleaded when the Levari facias was returnable, and therefore it may be 
intended to be immediate; and in Fact the Court is held before the Steward, tho? the Suitors are 
Judges. T. Jones 22. Eures verſus Melli. 

8. In Falſe Impriſonment, the Defendant juſtified by a Proceſs out of an inferior Court ; and 
upon a Demurrer to the Plea, it was objected, that it was ill, becauſe the Defendant ſet forth a 
Precept directed ſervienti ad Clavem, but did not ſay miniſtro Curie ; and it was, that he ſhould 
have the Plaintiff ad proximam Curiam, when it ſhould have been on a“ Day certain; beſides, 
tis not ſaid ad reſpondendum to any Perſon, nor that the Action did ariſe infra juriſdictionem, 


neither is the Precept returned by the Officer: Sed per Curiam, the Plea is good, for the inferior 


Court had a Juriſdiction to iſſue out Proceſs, and the Officer is excuſable, tho' the Cauſe of Ac- 
tion did not ariſe infra juriſdictionem, &c. for if it was ſo, it ought to be ſhewn on the other Side, 
2 Mod. 58. Crowder verſus Goodwin. | | 

9. In Treſpaſs for Taking his Cattle, the Defendant juſtified by Virtue of an Execution in an 
Action of Treſpaſs in the Hundred-Court; and upon a Demurrer to this Plea it was objected, 
that the Defendant, reciting the Proceedings below, ſets forth, that zaliter proceſſum fuit, when 
he ought to ſhew all that was done, becauſe, not being in a Court of Record, the Proceedings 
may be denied and tried by a Jury : Sed per Curiam, *tis well enough, and the ſafeſt Way to pre- 
vent Miſtakes; but if the Plaintiff had replied de injuria ſua propria abſque tali cauſa, that had 
traverſed all the Proceedings. 2 Mod. 102. Lane verſus Robinſon. 

10. In Treſpaſs for Taking a Horſe, the Defendant juſtified, for that a Plaint was levied againſt 
the Plaintiff in a Court-Baron of, Cc. coram T. S. Hundredario & ſectatoribus Curie prad* ſecun- 
dum conſuetudinem Curie, in a Plea of Debt under 4o s. upon a Mutuatus, &c. infra juriſdictio- 
nem Curie, and that taliter proceſſum fuit in eadem Curia, that the then Plaintiff recovered, and 
that thereupon a Precept iſſued for the Debt and Coſts, by Virtue whereof the now Defendant 
being Miniſter Curie, &c. took the Gelding and ſold it, Quæ eſt eadem captio, &c. and traverſed 
any other Taking, &c. and upon a Demurrer to this Plea it was adjudged ill, becauſe it was co- 
ram ſectatoribus Curie, without naming them, and that“ Taliter proceſſum was too conciſe a Way 
of Pleading, for all the Proceedings of an inferior Court ſhould be ſet out, becauſe they are tra- 
verſable, that Court being no Court of Record. T. Jones 129. Garrett verſus Higby. 

11. In Treſpaſs, Aſſault, Battery, and Falſe Impriſonment, the Defendant juſtified under a 
Warrant, upon a Plaint levied in a Court of Record in H/eymouth, and a Capias iſſuing, &c. and 
upon Demurrer it was objected, that the Plea was ill, becauſe the Defendant did not ſhew, whe- 
ther the Court was held by Charter or Preſcription ; beſides, a Capias was the firſt Proceſs ; the 
Plaintiff had Judgment upon the firſt Exception. T. Jones 165. Strode verſus Deering, 
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12. In Treſpaſs for Taking his Mare, the Defendant juſtified under an Execution in a Hundred- 
Court, which he pleaded by“ Taliter proceſſum fuit, and that after Judgment the Mare was ta- * pl. 10. 
ken by Virtue of a Precept, c. que eſt eadem captio: Per Curiam the Proceedings in the Hun- S. P. 


dred-Court ought to be ſet out at large, and not by a Taliter proceſum, becauſe, being no Court 
of Record, the Whole is traverſable. T. Jones 185. Butland verſus Michel. 
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In the right Line deſcending. (A) | In the collateral Line. (C) 
In the right Line aſcending. (B) 
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1} In the right Line deſcending, See Deſcent per totum. Marriage. (D) 


HERE are three Degrees of Kindred in our Law, one in the right Line, deſcend- 
ing as from Father to Son; another in the right Line aſcending, as from Father 
to Grandfather ; and the Third is a collateral Line, as to Uncles and Aunts, &c. 

2. The Kindred of the Male Line deſcending are called Agnati, and the moſt re- 
mote of them ſhall be preferred before the neareſt in the Female Line, which are called Cognati; 
now the right Line deſcending is thus: From the Father to the Son, and ſo on to his Children 
in the Male and Female Line; and if no Son, then to the Daughter, and fo on to her Children in 
the Male and Female Line. | | 


3. If neither Son nor Daughter, nor any of their Children, then to the Nephew and his Chil- 
dren; and if none of them, then to the Niece and her Children. 

4. If neither Nephew nor Niece, no? any of their Children, then to the Grandſon or Gran- 
daughter of the Nephew ; and if neither of them, then to the Grandſon or Grandaughter of the 
Niece. 

5. And if none of them, then to the Great Grandſon or Great Grandaughter of the Nephew ; 
and if none of them, then to the Great Grandſon or Great Grandaughter of the Niece, & fic in 
infinitum, & c. 

6. If there are no Kindred in this Line, then the Inheritance of Lands goes to the collateral 
Line, but never aſcends in the right Line upwards if there are any of the collateral Line, tho' it 
. may aſcerid in that Line. 

7. There is a Difference to be obſerved in the right Line deſcending, between a Purchaſe, (i. e.) 
where the Son purchaſes Lands and where the Father likewiſe purchaſes; for if the Purchaſe is 
made by the Son, and he dies without Iſſue, it ſhall deſcend to the Heirs of the Part of his Fa- 
ther; and if there are none, then to the Heirs of the Part of his Mother, becauſe the Blood bo 
of Father and Mother was in the Son, and thoſe who are Conſanguinei of the Mother are Con- 
ſanguinei cognati of the Son. | | 

8. But if the Father purchaſes Lands of Inheritance, and afterwards dies, and thoſe Lands de- 
ſcend to his Son, and then he dies without Iſſue; and if it happen that there are no Heirs of the 
Part of his Father, it ſhall never deſcend to the Heirs of the Part of his Mother, but rather eſcheat, 
becauſe, tho' the Conſanguinei of the Mother are Conſanguinei cognati of the Son, as is before- 
mentioned, yet they are not ſo to the Father, who was the Purchaſer. 

9. In this Line the Children always ſucceed, in the firſt Place excluſive to the Grandchildren, 
if their Parents are living, but if they are dead, then the Grandchildren have a Share of the 
Goods with the living Uncle or Aunt, not per capita, but jure repraſentationis of their dead Pa- 
rents; and the Reaſon is, becauſe they are entitled to it in the Right of their Anceſtors, and not 
in their own Right, therefore they are to have their reſpective Shares per Stirpes, as proceeding 
from their reſpective common Roots : 

As for Inſtance, the Father died Inteſtate, leaving one Son living, and three Grandchildren li- 
ving by another Son who was dead; in this Caſe the perſonal Eſtate of the Father ſhall be divi- 
ded into two Parts, and the living Son ſhall have one Moiety thereof, and the other Moiety ſhall 
be equally divided amongſt the three Grandchildren. 

10. And 'tis to be obſerved, that this Right of Repreſentation in the right Line deſcending, 


reaches beyond the Great Grandchildren of the ſame Parents; but in the collateral Line it doth 
not reach beyond Brothers and Siſters Children. 


And 
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19 Eliz. Dyer 333. 


12. In a Special Verdict in Ijectment, the Caſe was, T. S. being ſeiſed of Lands in Fee by De- 


* See De- ſcent * on the Mother's Side, makes a Feoffment of Part of them to the Uſe of himſelf for Life, 
ſcent. (A) Remainder in Tail, Remainder to his own right Heirs, and of the other Part to the Uſe of him- 


14- 


* Hob. 


33 
Dyer 


134. 4. 


163. 


ſelf for ninety-nine Tears, Remainder in Tail, Cc. Remainder to him and his Heirs, he died 
without Iſſue; the Queſtion was, whether the Heir of his Father's Side or of his Mother's Side 
ſhould have theſe Lands; it was inſiſted for the Heir on the Father's Side, that where a Man ſei- 
ſed a parte materna, makes a Feoffment, or levies and declares the Uſes thereof to him and his 
Heirs, this Uſe ſhall be to the Heirs on the Father's Side; but if no Uſes had been declared, 
* there the Uſe ſhall remain without any Alteration ; however, if that Part of the Eſtate which 
was limited to him for Life, Remainder to his right Heirs, ſhall go to the Heirs a parte Materna, 
yet the other Part which was limited to him for ninety-nine Years, Remainder to his right Heirs 
ſhall not, becauſe this is a new Eſtate, and the antient Reverſion is out of him: But ad- 
judged, that the Heir a parte Materna ſhall have the Whole, for the Court made no Difference 
where the Uſe was expreſly declared by the Deed, and where it was implied by Law; ror 
where the Eſtate was limited to the Anceſtor for Life, or for Years, Remainder to his right 
Heirs; for in both Caſes the Fee is the old Reverſion, which neither merged the Eſtate for Life 
or for Years; but that both are preſerved by the intermediate Remainders which come between 
theſe Eſtates and the old Reverſion. 3 Lev. 406. Godbolt verſus Freeſtone. See The Earl of Bed- 


ford's Caſe, and Plunkett verſus Holms and Abbot verſus Burton. 
* © Ml 
Jn the right Line aſcending. 


1. T HIS Line is likewiſe direct, as from the Son to the Father or Mother, 
If neither Father or Mother, then to the Grandfather or Grandmother. | 
If neither Grandfather nor Grandmother, then to Great Grandfather or Great Grandmother. 


If neither Great Grandfather or Great Grandmother, then to the Father of the Great Grandfa- 
ther or to the Mother of the Great Grandmother. 


If neither of them, then to the Great Grandfather's Grandfather, or to the Great Grandmo- 


ther's Grandmother. 
If neither of them, then to the Great Grandfather's Great Grandfather, or Great Grandmo- 


ther's Great Grandmother & fic in infinitum. 
2. In this Line the Father or Mother are always in the firſt Degree of Kindred; ſo it is by the 


Civil Law, and ſo it was in our Law after the Conqueſt ; for if the Son died without Iſſue, his Fa- 


ther or Mother ſucceeded; and if they were dead, then his Brother or Siſter; and if none of 


them, then his Uncle or Aunt by the Father's or Mother's Side, and ſo on to the fifth Genera- 
tion; but Glanvill tells us that it was otherwiſe in Purchaſes; for if the Son purchaſed Lands, and 
died without Iſſue, his Father or Mother could not inherit, but his Brother or Siſters; and if none 
of them, then his Uncles or Aunts ; but if an Uncle or Aunt enter after the Death of the Ne- 

bew, and then die without Iſſue, in ſuch Caſe the Father ſhall inherit; by which it appears, 
that the Father cannot ſucceed the Son immediately, tho” he is the next of Kin. 

3. And in this Line the Succeſſion may likewile be per Stirpes and not per Capita, as for In- 
ſtance, if there are ſeveral Parents of a diſtin& Line, and are equally of Kin in Degree, but not 
in Number; as if there is a Grandfather by the Father's Side, and likewiſe a Grandfather and 
Grandmother by the Mother's Side, they ſhall ſucceed per Stirpes and not per Capita, (i. e.) the 
the Grandfather by the Father's Side ſhall have one Moiety of the perſonal Eſtate, and the 
Grandfather and Grandmother on the Mother's Side ſhall have the other Moiety. 

4. Adminiſtration was granted to the Aunt of the Inteſtate, and the Grandmother having com- 
menced a Suit in the Spiritual Court to repeal that Adminiſtration, the Aunt ſuggeſted for a Pro- 
hibition the Statute 21 H. 8. cap. 5. by which 'tis enacted, that the Ordinary is to grant Admini- 


ſtration to the next of Kin; then ſets forth, that M. S. died Inteſtate, and that Adminiſtration 


was committed to the Aunt, who was next of Kin to her, Cc. but a Conſultation was granted. 
2 Lutw. Rep. 1055. Burton & Ux verſus Sharpe. 
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Jn the eule Line, 


1. HE collateral Line is either deſcending by the Brother and his Children downwards, ꝙ 
Lb che Uncle upwards; and in this Line *is'a: conſtant Rule, that they Who are tf 
the whole Blood are firſt to be admitted q as where the. Father had Iſſue Miltum and Charles by 
one Venter, and David by another Venter, Milliam ſucceeded! his Father, and died without f- 


ſue, in ſuch Caſe Charles the Brother of, Willian by the whole Blood, ſhall ſucceed, and not Da- 
vid, ae al boy A ie 77 E e SAGE 07 von 1 
2. The Fatber ha Tie Thomas, by one enter, Hilliama by another, died, then his 
Widow married « ſeton Huzband, 54 pow _ Ade Handi j en 0" died without 
Iſſue; 3djidged, that Lmas, who was bf the half Blood hy the Father's Side, and Francis who 
was of the half Blopd by the Mother's Side, ſhall equally ſucceed to their Brother Nilliam, thes 
being equal in Degree and Blood to him; but tis otherwiſe in the Civil Last. 
3. Edward and Francis were Brothers of the whole. Blood? Edward. had Iſſue George by ont 
Venter, and Henry by another Venter; Edward died, and George ſucceeded him, and died with- 


out Iſſue ; in ſuch Cale Francis ſhall ſucceed, and not Henry, becauſe the one was the Uncle by the 


whole Blood; and the other was only the Brother by the half Blood; but if Francis the Uncle 


had died without Iſſue, then Henry ſhould ſucceed, becauſe he is of Kin both Ways, as well to 
the Uncle as to the Father. I) 


4. This Rule extends no farther than Brothers and Siſters Children, for after them, there is no 


Repreſentation amongſt Collaterals; but the neareſt in Degree ig to be conſidered, and not whe- 
the: hey are of the 6.5 or Half Blood ; as 70. aten oy, Ape — 4-6) th of the whole 
Blood, and one of the half Blood; thoſe bf the whole Blood died, each of them leaving Iſſue a 
Son, then one of the Sons died without Iſſue; in this Caſe his Uncle of the half Blood. ſhall be ad- 
mitted, before the dther ſurviving Son of his Brother by the whole BIO. 

5. There were three Brothers of the whole Blood, the eldeſt had Tlue 7homas, and died; the 
next Brother had Iſſue William, and died, and William had Iſſue Robert; then William died, 
and aſterwards Thomas his Nephew, and Son of his eldeſt Brother dled without Iſſue; in this 
Caſe the third Brother, Who was his ſurviving Uncle, ſhall be adtmitted before Robert, who was 


the Grandſon of the ſecond Brother, tho? that Brother was of the whole Blood of the Father of 


Thomas the Nephew deceaſed. | 


. * 


6. The Son of the Brother ſhall always exclude the Brother of che half Blood; but the Chil- 
dren of the Brothers and Siſters of the half Blood ſhall exclude all other Collateral Aſcendants, as 
Uncles and Aunts, and all Remoter Kindred of the whole Blood in this Line; but then the Bro- 
thers of the half Blood, and their Children, ſhall ſucceed equally per Stirpes,. and not per Capita, 
according to the diſtin& Number of their ſeveral Perſons. e ee on Ode x 

7. Likewiſe in this Line there is ſome Difference between a Purchaſe and Deſcent; for if a 
Man purchaſes Lands, and dies without Iſſue, it ſhall never go to the half Blood; but tis other- 
wiſe in Caſe of a Deſcent from a Common Anceſtor ; as where the Father had Iſſue a Son and 
Daughter by one Venter, and a Son only by another Venter, then the Son by the firſt Venter pur- 
chaſed Lands, and died without Iſſue, it ſhall deſcend to his Siſter; ſo if Lands had deſcended 
from the Father to his eldeſt Son by the Venter, and then he had entered, and died without Iſſue, 
it ſhould deſcend in like Manner to his Siſter ; but if he had ſurvived his Father, and died before 
Entry, in ſuch Caſe the Son by the ſecond Venter ſhould ſucceed, and not the Siſter by the fitſt 
Venter, becauſe he is Heir to the Father, who was laſt actually ſeiſed. 


King; 
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Where he 725 not be diſſeiſed, and of | His Prerogative in Wrecks and dther 


* 1 


His Prerogative to have Debts due to His Prerogative to create Dignities, Bi- 
him, to be firſt ſatisſied. (B)) . ſhops, Cr. (G0 
His Prerogative to make Conſtitutions] Of Diſcontinuances, and Determinations 
br due Governmett ak de Clejpy. [| e Demiſe of the King (n , 
IO) His Prerogative to preſent by Can. () 
His rerogatiye Of his Grants and Diſpenſations'by no- 
and of Petitions, to bim. (O) q» Obſtaite. (c) 9g ni Kups 27 
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Tc WE "King e ted in 0 of a Manor in the Right of his Crown ; a Stranger 
1... built a Shop wp og 2 Void Place,of che ſaid Manor, and received the Rents, with- 
ep 0g 4 Thing to the King; and aftgrwards the Queen granted the Manor 
de be Fad off er, who: never entered jnto the Shap, nor took any Rent; 
and N „e Vie dal is, died in PoſſelBon, and the ſame deſcended- to his Heir; but ad- 
judged, that this Deſcent, was n Bar to the Grantee, becauſe it was: no Diſſeiſin to the King. 
b e e eee ee, 
2. If one wrongfully taketh the Ne Profits of the King's Lands, yet they cannot be ſaid 
to be detail ed from him, for he may charge him who received the Rents: as Bailiſt, becauſe in 
the Kit {Elle ihe Law maketh a Privity to charge the Party in Account. 10 Rep. top. In 
Legar 's Cale.” EN TP! 42 8 2 69; baagaut Hank thin. I brig boot: 911 16 « ; 
1 Fje&metit of Land, Patcel of the Manor of Minfarthing; the Parties were: at Iſſue, and 
the Jury being 3f Bar, and ready to give their, Verdict, a Writ was delivered into Court, reciting 
the Attainder of. the Duke of. Nor 30 ſor Treaſon, and alſo on Office ſound, that the ſaid Duke 


was ſeifed 'of che, ſaid Ma por, made a Feoffment thereof to the Uſe of himſelf for Life, Remainder 
to feveral in Tail, Remainder to his own Right. Heirs; and another Office by which it Was ſound, 
chat Philip Earl of Arundell, at the Lime of the Attainder, was ſeiſed of the Remaindetito him and 
the, Heirs Males of bis Body at that Lime ; and that this Ejectment was brought, and Iſſue joined, 
c. commanding D not to proceed Regina inconſulta; it was inſiſted, that the Court was 
not to delay the Trial, becauſe this was in a perſonal Action, wherein the Queen could receive 
no Prejudice, as ſhe might, if it had been in a, Real Action: Sed per Cuf iam, as to this Matter 
thee is no Difference in Reaſon between a Real and a Perſonal Action; for if the Queen is ſeiſed 
in Fee upon an Attainder of Treaſon, and makes a Leaſe for Life, and a Formedon is brought a- 
ainſt the Leſſee, the Plaintiff ſhall not proceed, becauſe his Remedy is by Petition; bur in ſuch 
Caſe, if the Plaintiff ſhould proceed to Trial a ainſt the Tenant for Life, and Evidence ſhould be 

iven to the Jury, which concerns the Queen's Title, and a Verdict ſhould be found againſt the 
| iba for Life ; this might be very prejudicial to the Queen in another Trial between her and the 
Party upon the ſame Title, tho“ the Land it ſelf ſhall not be recovered againſt the Queen in a 
Suit againſt the Tenant for Life ; in the principal Caſe the Court did not proceed to take the Ver- 
dict, but ſtay'd the Trial. 1 And. 280. Blofield verſus Havers. 

Bonds for Performance of Covenants, tho' ſome of them are broken, ſhall not be aſſigned to 
the Queen, nor any Bonds but ſuch which were made for Payment of Money. 4 Leon. 9. Sir John 
Hawkins verſus Chapman. | ; 

4. One Chillenden was decreed to pay 32 I. to a new Corporation made by the Protector, for 
Propogation of the Goſpel in Foreign Parts, (viz.)in New England, and was committed for not 

[forming the Decree ; this Corporation had Power to collect Money, and ſeveral Sums being col- 
Je&ed, thoſe Perſons, in whoſe Hands it was, moved to be diſcharged, becauſe the Corporation was 
now diſſolved, and that they did not know to whom to pay the Money, and by the General Par- 
| don all Contempts were pardoned ; but adjudged, that this Collection being for a Publick Uſe, the 
Money belonged to the King ; and ſo it was ruled, where Money was collected for buying in Im- 
propriations. Hardr. 192. Chillenden's Cale. ; 
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* Title, and were no Parties to the Information. Hardr. 460. Friend verſus Duke of Richmond. 


(B) 
his Peerogative to have Debts due to him to be firlt ſatisfied, 


I. A Man was taken in Execution upon a Capias Utlagatum at the Suit of a Common Perſon 

for 312 J. and before the Day of the Return of the Writ, there came a Prerogative 
Writ out of the Exchequer, for a Debt due to the Queen; and upon an Habeas Corpus directed 
to the Sheriff of London, he was brought to the Exchequer-Bar, and not denying the Debt to 
the Queen, he was committed to the Fleet in Execution for both the Debts ; but it was ordered, 
that to the Queen ſhould be firſt ſatisfied. Paſch. 3 Elix. Dyer 179, 197. Laſſell's Cale. See 4 
Leon. 32. The Queen verſus Painter. 

2. For the better Underſtanding the following Caſes, it may be neceſſary to know, that by 
the Common Law the King hath a Prerogative to have the Body, Lands and Goods of his Debtor 
in Execution, and that a Common Perſon could not have the Body of his Debtor in Execution 
till the Statute 25 Ed. 3. gave him that Privilege, as may be ſeen in Sir Min. Herbert's Caſe. 3 
Rep. 12. | 

3. And by the Common Law the King might grant a Protection to his Debtor, that no other Per- 
ſon might ſue him before the King's Debt was ſatisfied : There were ſeveral Sorts of Protections, but 
that with a clauſula nolumus was the proper Protection for the Debtor, (viz.) Er quia nolumus 
ſolutionem debitorum noſtrorum cæteris omnibus prout ratione prarogative noſtræ totis temporibus 
retroattis uſitatæ, Cc. but this Part of the Prerogative being a Grievance to the Subject in ſome 
ill Reigns, it was taken away by a Statute 25 Ed. 3. and ever ſince a Common Perſon may ſue 
his Debtor, and recover Judgment againſt him, tho? he is indebted to the King, but be can- 
not have Execution, unleſs he give Security to pay the King's Debt. Godb. 299. 

4. If a Common Perſon make a Leaſe, reſerving Rent, with a Clauſe of Re-entry for Non- 
Payment; in ſuch Caſe he mult demand the Rent, if he will take any Advantage of the Con- 
dition; but if the King make ſuch Leaſe, it doth not conſiſt with the Dignity of his Perſon to 
Demand the Rent; therefore the Leſſee muit do the firſt Act, (viz.) either tender or pay the 
Rent; but this is a Perſonal Prerogative, and therefore if the King grant over the Reverſion, the 
Grantee ſhall not take any Advantage of the Condition, without an actual Demand of the Rent. 
4 Rep. 72. Borough's Caſe. 8 5 | | 

5. A Debt came to the Queen by the Attainder of the Creditor; and afterwards an Extent iſ- 
ſued againſt one of his Tertenants liable to the Debt, and againſt him alone, tho' there were ſe— 


- . a 


veral more; adjudged, that this Debt is not within the Statute 33 H. 8. ſo that an Extent muſt 


be taken out againſt all; for tho' an Attainder is by Judgment, yet it cannot be properly ſaid a Debt 
by 9 or a Debt recovered by Judgment. Mich. 31 Elix. 2 Leon. 33. Lord Cromwel!'s 
ale. 

6, Scire facias in the Name of the Queen, brought by her Patentee, to ſhew Cauſe why Exe- 
cution of a Debt thould not be had, which came to her by the Attainder of ,. R. the Detendant 
pleaded, that the Queen had granted over this Debt by the Name of a Debt when it came to her 
by Attainder, together with all Actions and Demands for the ſame ; upon which the Plaintift de- 


murred, and the Queſtion was, whether the Grantee might ſue for it in the Name of the Queen, 


without ſpecial Words in the Grant to give him that Power ; and Precedents were ſhewn, that 
he might; but in this Patent, upon Peruſal thereof, the Patentee had expreſs Words to ſue in the 
Name ot the Queen. Paſch. 26 Eliz. Owen 2. FE 

7. Adjudged, that a Note under Hand, and without a Seal, may be aſſigned to the King, 
tho' in ſuch Caſe before the Aſſignment, the Debtor might have waged his Law againſt the Cre- 
detor ; for by ſuch Notes the Certainty of the Debt appeareth, and where a“ Bord is aſſigned 


* Or 4 
Bond made 
to the King 


ſhall be 


to the King, the Obligor cannot plead Nil debet, becaule by the Aſſignment, 'tis become Matter paid fr. 


of Record. 4 Leon. 9, 80. TYT | 

8. In Debt againſt the Executrix of Sir Tho. Greſham, ſhe pleaded, that her Husband in his 
Life-Time, and on ſuch a Day and Year became indebted to the Queen in a Bond, conditioned 
tor the Payment of 200 Marks, when thereunto required, which is not yet paid, ultra quod ſhe 


had not Aﬀets ; and upon a Demurrer to this Plea, the Queſtion was, whether this Bond not be- 


ing enrolled in any Court, ſhall be good at Common Law, or by Virtue of the Statute 33 H. 8. 
or whether it being a Debt, and not of Record, whether the Queen ſhall have the Preference to 


1 And, 
129. 


be firſt paid; and upon this laſt Point it was held, that ſhe ſhall be paid before any Subject. 1 


And. Scroges verſus Greſham, 
6 * 9. The 
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9. The Plaititiff in an Action recovered Damages, and before Execution he aſſigned Part of the 
Debt to the Queen, who thereupon brought a Scire facias, &c. adjudged, that Part of the Debt 
could not be aſſigned to her. Paſch. 26 Elix. Owen 2. The Queen verſus Allen. 

to. In Treſpaſs, the Caſe was, that the Queen having obtained a oe. apainſt her Debtor, 
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a Fieri facias iſſued out of the Exchequer, and by Virtue thereof the Sheriff took the Cattle of 
the Plaintiff in Execution, which were levant and couchant upon the Lands of the ſaid Debtor, 
and ſold them to ſatisfy the Debt due to the Queen; tis true, it was adjudged an unlawful Sale; 
and the Reaſon was, becauſe they were not ſold as the Cattle of the Debtor, for he had no Pro- 
perty in them; but the Court agreed, that they might have been diſtrained for the Queen's 
Debt ; and in ſuch Caſe, if the Owner had brought a Replevin, the Queen might have juſtified 
the Taking. Mich. 38 Elix. Stafford verſus Bateman. Cro. Eliz. 431. | 

11. *Tis a Rule in Law, that the Executors of a Common Perſon cannot be charged in an 
Action of Account; but 'tis otherwiſe in the Caſe of the King, for if his Steward receiveth the 
King's Money, and converts it to his own Uſe, and dies, his Executors ſhall be charged in ſuch an 
Action. 11 Rep. 89. In the Earl of Devonſbire's Caſe. 

12. There was a Judgment againſt the Defendant for 500 /. who afterwards became joint Pur- 
chaſer with V. of Lands in Fee, and both of them joined in a Conveyance of thoſe Lands to an- 
other; then the Plaintiff, who had obtained the Judgment for 500 J. was outlawed, fo that the 
King was entitled to that Money; and it was adjudged, that the entire Moiety of the joint pur- 
chaſed Lands ſhall be ſubje& to an Execution for this Debt to the King, and not a Moiety only 
of the Moiety of the firſt Purchaſer. 2 Cro. 513. The King verſus Death. 

13. At Common Law, the King might grant a Protection to his Debtor, not to be ſued be- 
ſued before his Debt was ſatisfied; the Form of which Protection was thus: Er quia nolumus ſo- 
lutionem debitorum noſtrorum cateris omnibus. prout ratione prarogative noſtræ rotis temporibus 
retroactis, &c. but this was a Grievance which was remedied by the Statute 25 Ed. 3. cop. 19. 
and now a Common Perſon may proceed to Judgment, but he cannot take out Execution, un- 
leſs he will give Security to pay the King's Debt firſt; for if he ſhould take out Execution, and 
levy the Money, the ſame may be ſeiſed on to ſatisfy the King's Debt. Sze 2 Cro. 477. Travers 
verſus Malins, ' : 

14. Sir William Fleetwood became indebted to the King, and being ſeiſed of the Manor of C. 
in Middleſex, he conveyed the ſame ro Sir Roger Aſton in Fee, who conveyed it to the King, 
his Heirs and Succeſſors, and the King immediately regranted it back again to him and his Heirs, 
rendring yearly 34 s. for all Services and Demands ;'afterwards Sir William Fleetwood became 
farther indebted to the King ; the Queſtion was, whether the Manor was extendable and liable 
to any of the ſaid Debts; and adjudged, that it was not, for the King cannot charge the Land 
apainſt his own Conveyance, altho the Debt be of ſuch a Nature, that it gives a Right to the 
Land it ſelf. Paſch. 1+ Fac. Sir William Fleetwood and Sir Roger Aſton. 

15. The Cogniſce of a Statute of 1000 J. fled beyond Sea, and afterwards, but before any Of- 

fice found, he returned into Eng/and, and releaſed the Statute ; adjudged, that this Releafe ſhould 
not bar the King, becauſe he was entitled to the Statute by the Flight, and before any Office 
found; and having granted it to another, the Grant is good, and the Grantee ſhall ſue out Pro- 
ceſs in the King's Name to recover the Money. 2 Cro. 82. The King verſus Sir Richard Werd- 
man. 
16, A Man was in Execution at the Suit of the King, and a Common Perſon having obtained 
Judgment againſt him, the Debtor was brought to the Bar by Habeas Corpus and the Creditor pray- 
ed, that he might be in Execution for both Debts ; but adjudged, that he could not, for by the 
Statute 25 Ed. 3. cap. 22. a Common Perſon ſhall not have Execution againſt the King's Debtor, 
until he make Agreement for the King's Debt; but becauſe this Debtor had not a MWrit of Pro- 
tection, it was de e that he was out of the Statute, and that he ſhould be in Execution as 
well for the Party as for the King. Cro. Car. 283. Steevenſon's Caſe. | 

17. The Debtor of the King conveyed his Lands to B. in Fee, who reconveyed the ſame Lands 
to the King in Fee; afterwards the King regranted thoſe Lands to the ſaid B. in Fee, and then he 
became farther indebted to the King; adjudged, that theſe Lands were not liable to any Debt due 
to the King, but were diſcharged in Law, becauſe they were once in his Poſſeſſion. Lea 50. Sir 
Fohn Molin's Caſe. | 

18. Two Men were poſſeſſed of a Parcel of Trees by Virtue of a Grant to them by the Own- 
er of the Land; and afterwards one being indebted to the Queen, granted to her all the Trees in 
Satis faction of the Debt; and upon an Information brought by her for cutting down the Trees, 
it was objected againſt her, that where ſhe hath an entire Thing by A& of Law, there ſhe ſhall 
have the Whole by her Prerogative ; but where ſhe bath Part of a Chattel by the Grant of a Com- 
mon Perſon, (as in this Caſe) there ſhe ſhall not have the Whole by her Prerogative; to which 
Opinion the Court inclined. Cro. Eliz. 265. The Queen verſus Fairclough. 

19. Sir Chriſtopher Hatton being ſeiſed in Fee of ſeveral Lands, ec. covenanted to ſtand ſeiſed 
to the Uſe of his Son in Tail, with Remainders over, with a Power of Revocation during his 
Life ; and afterwards he became indebted to the Queen, who aſſigned the ſaid Debt to Sir Edw. 
Coke, and the Lands were extended for it; adjudged, that any Lands either in Uſe, or upon 
Truſt, or under a Power of Revocation, ſhall be liable to an Extent for a Debt due to the King. 
Coke Sir Edu. Caſe. Godb. 292. ä 
ee 0 I | 20. Sir 
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Þis P2erogative to make Conſtitutions ſoz the Government of the 
ergy, 


1. OEveral Puritan Miniſters were deprived by the High Commiſſioners, for refuſing to conform Moor 
themſelves to the Ceremonies appointed by the Canons of King James; adjudged, that ſuch 753. 8. C. 

Deprivation was lawful, becauſe the King hath the ſupreme Eccleliaſtical Power, which he had 

delegated to thoſe Commiſſioners, and that the Statute 1 Eliz. doth not confer any new Power, 

but explain and declare the Old; and that the King, without the Parliament, may, by his Prero- Wil 

gative, make Conſtitutions for the Government of the Clergy, and deprive them if they diſobey. 1 

2 Cro. 37. . "Th 


(38-3 


4 Of his Pꝛerogative in Point of Pleading, and of Petitions to him. 
2 See Cu Marranto. (C) 4. 


1. IN the Caſe of a common Perſon, if the Plaintiff give in Evidence any Writing or Record, 

Cc. upon which a Queſtion in Law doth ariſe, and the Defendant offereth to demur in 

Law, the Plaintiff muſt join in Demurrer, or waive his Evidence; but if Evidence is given for the 

King, and the Defendant oftereth to demur, the King is not bound to join, but the Court may 

direct the Jury to find the Matter ſpecially; and if he demur, he may afterwards, by his Prero- 
tive, waive the Demurrer and take Iſſue at his Pleaſure. 5 Rep. 104. Baker's Caſe. 

2. In all Originals brought by a Subject, wherein Pledges de proſequendo are to be found, the 
Writ is thus: ſſ. Rex vic” M. ſalutem, fi A. fecerit te ſecurum, Cc. tunc ſummoneas, &c. but at 
the King's Suit the Writ is, Rex, c. Vicecomit M. ſalutem, ſummoneas per bonos ſummonitores, 
omitting theſe Words, Si Rex fecerit te ſecurum, becauſe the King ſhall not be bound to proſe- 
cute; for if he was, then he might be amerced, which he cannot be, neither can he be nonſuit- 
ed, becauſe he is always preſent in Court. 1 Inſt. 127. 

3. The Caſe was, one Cox died ſeiſed in Fee of a Meſſuage which he held of the Queen, and 
without Heir; afterwards the Company of Sadlers in London, pretending a Title, exhibited a Bill 
in the Exchequer, ſuggeſting, that they were ſeiſed in Fee till diſſeiſed by the ſaid Cox, who being 
ſeiſed by Difleifin, died fo ſeiſed without Heir; and fo prayed an Amoveas manu; the Cale was 
argued before the Lord Chancellor, whether the Plaintiffs ought to ſue by Petition, or by a Mon- 
ſtrans de droit; and the Attorney General inſiſted, that it ought to be by Petition, becauſe when 
the Tenant of the Queen dies without Heir, the Freehold is immediately veſted in her without 
Office found, and therefore no Man ſhall enter by Virtue of any former Right, unleſs by Petition 
he prove his Right; but adjudged, that the proper Remedy is by Monſtrans de droit, and that 
by Virtue of Statute 36 Ed. 3. which ſee 1 And. 180. 

4. One who held Lands of the Queen was outlawed in Ireland for Murder; the Queen ſeiſed 
the Lands and granted them to T. S. afterwards, upon a Writ of Error brought, the Outlary was 
reverſed, and the Party reſtored ; but the Queſtion was, whether he might enter, or I by 
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Petition to the-Queen ; and adjudged, that he might enter upon the Grantee, becauſe after the 
Reverſal, &c. there was no Record of the Attainder to enforce the Petition, for tis altogether de- 


feated, 1 And. 188. | 
5. A Writ of Error was brought to reverſe a Fine levied to the Queen of Lands, which he 


ave afterwards to Bowes the Treaſurer of Berwick, and Infancy was aſſigned for Error; the De- 
| 4 han in Error pleaded in Bar the Statute 18 Eliz. by which all Grants made to the Queen 
were confirmed ; and upon Demurrer it was adjudged, that the Statute never intended to make 
the Grants good of ſuch Perſons who were diſabled by the Common Law to grant, as Infants, 
Fc. but only of thoſe who were prohibited by former Statutes to make Grants, ſuch as Deans 
and Chapters, Biſhops, Tenants in Tail; but yet the Defendant had Judgment, becaule the Plain- 
tiff ought to have petitioned the Queen for a Writ of Error, which he had not done, and therefore 
the Writ of Error doth not lie. Moor 338. Iſabel Mordant's Cale. 

6. In a Quo Warranto againſt the Defendant, for Uſurping ſeveral Liberties, he pleaded a 
Special Plea, and the King replied, and the Defendant rejoined ; and in another Term the Attor- 
ney General altered the Replication, and tendered a new Ifſue; and it was moved, that ſince the 
King had altered bis Replication, that the Defendant might change bis Plea, it being all in vaper: 
Sed per Curiam, the King may alter his Replication jure Prærogativæ; and tho' 'tis in Paper, yet 
being of another Term, the Defendant cannot alter his Plea without Leave of che Attorney Gene- 
ral. 2 Roll. Rep. 41. The King verſus Glemmon. 

7. Sei. fa. ſetting forth, that Sir Geo. Binion, the King's Receiver, was indebted to him in ſe- 
veral Sums, Cc. by Reaſon of his Office, and that R. L. was indebted to the ſaid Binion in 400 J. 
by Bond, which he aſſigned to the King towards Satisfaction of the Debt; that R. IL. died, and 
upon a Sire facias againſt his Heir, ©c. and Tertenants at the Time of the Aſſignment, the She- 
riff returned, the Defendant Meller warned, and that he was Tenant of a Meſſuage and of forty 
Acres of Land in Silly, of which the ſaid R. L. was ſeiſed in Fee at the I ime of the Aſſignment; 
and becauſe they were not ſeiſed into the King's Hands, the Sherift was commanded by this Writ 
of Sci. fa. to do it, and to make Inquiſition, &c. and Return the Value; and thereupon he did 
ſeiſe the Lands, &c. and return the Value, &c. To this Sci. fa. the Defendant pleaded, that 
E. K. was ſeiſed in Fee long ſince of thoſe Lands; and by Indenture, ec. demiſed the ſame to 
Sir John Iſham for 1000 Tears, by Virtue whereof he entered and was poſſeſſed; that afterwards 
the ſaid E. K. by Bargain and Sale enrolled, conveyed the ſame, for a valuable Conſideration in 
Money to the ſaid R. L. and his Heirs, who afterwards releaſed all his Right, Title and Demand 
to the ſaid Sir John IJham, and his Heirs, who died; and that Sir Juſtinian Ibam, as Son and 
Heir, entered, and was poſſeſſed, whoſe Eſtate the Defendant hath; and traverſed the Seiſin 


of R. I. at the Time of the Aſſignment of the Bond, or at any Time ſince: To this Plea the At- 


* Dyer 
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torney General demurred ; the Queſtion was, whether the Defendant could derive to himſelf a 
Title by a Que Eſtate in Pleading againſt the King; it was inſiſted, that he could not, but that he 
ought to ſet forth his whole * Title in particular, becauſe tis the Prerogative of the King to tra- 
verſe which Part of it he will, or he may maintain his own Title; and if the Law ſhould be o- 
therwiſe, this Inconvenience would enſue, (viz.) no ſubject would ſer forth more of his Title 
than he needs muſt, and then the Prerogative of Traverſing any Part of it would be of little or no 
Advantage; for by this Means all Pleading would be reduced into this conciſe Form, (viz.) that B. 
was ſeiſed in Fee, and made a Feoftment to D. whoſe Eſtate E. hath ; *tis. true, this is good 
in the Caſe of a Subject, but not againſt the King, becauſe he would loſe his Prerogative of Fra- 
verſing any Part of the Title, and be in the ſame Caſe with the Subject; for he muſt, like the Sub- 
je&, traverſe either the Feoffment or the Que Eſtate, becauſe there is nothing elſe to traverſe ; but 
the Law hath given the King this Prerogative to a better Purpoſe, (viz.) That where the Subject 
claims a Title ſo, that a Que Eſtate may be pleaded to ſuch Title by the Defendant, eſpecially when 
that very Title is bound by ſome Special Matter before alledged in the Plea, as it was here by the 
Leaſe and Releaſe ; beſides, this Plea is not for the Recovering, but for the Diſcharging the Lands 
of a Claim made on them, and ſo is Courtney's Caſe in Point. Hardr. 45 1. Attorney General 
verſus Meller. 

8. On a Bill in the Exchequer to redeem a Mortgage, the Caſe was, The Plaintiff borrowed 
3000 l. of one Ludlow, and for ſecuring the Repayment thereof, he mortgaged his Lands to the 
ſaid Ludlow in Fee; Proviſo to be void upon Payment of the PrincipaPFand Intereſt on ſuch a Day; 
the Money was not paid, ſo that the Mortgage became forfeited; then Ludlow deviſed all his 
Goods, Money, Debts and perſonal Eſtate to his Executor, and died, leaving Iſſue Edmund Lud- 
low, his Son and Heir, who was afterwards attainted of Treaſon, and the King ſeiſed his Lands ; 
but the Mortgagor having entered into a Statute ro perform the Covenants in the Mortgage, the 
Executor ſued out an Extent, and thereupon the Mortgagor exhibits his Bill againſt the King and 
the Executor, fo redeem againſt the King, in ſuch Caſe he ought to ſet it forth more full, direct and 
certain, than when he claims it againſt another Subject: But adjudged, that a Que Eſtate may be 
pleaded of any Eſtate of Freehold, even of an Eſtate for Life, with an Averment, that it is for the 
Life of him from whom ' tis claimed; it may likewiſe be pleaded by a Plaintiff who is a Stranger to 
the Eſtate, as where the Leſſor brings an Action of Debt for Rent arrear againſt a third or fourth 
Aſſignee of a Leſſee for Years, he may declare upon the Leaſe made to the Aſſignee, Que Eſtate 
the Defendant hath, becauſe he cannot know by what meſne Aſſignments or Conveyances the De- 
fendant came by it, not being privy to them: Now, in the principal Caſe, the Que Eſtate is but 
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it; beſides, it may be impoſſible for the Defendant to ſet forth all the meſne Conveyances, for they 
may be loſt or detained from him, and the King can be at no Inconvenience, becauſe his Title is 
traverſed, and ſo an Iſſue tendered ; beſides ſuch Strictneſs is required in Pleading where a Debt is 
aſſigned to the King, as if it had been an original Debt due to him; becauſe, if it ſhould, that 
would be to make his Prerogative ſubſervient to the Intereſt of a Subject: The King's Title here 
being only, that ſuch a Perſon was ſeiſed, and became indebted to his Debtor upon Payment cf 
the Principal and Intereſt; and the Attorney General demurred ; ſo that the Queltion was, whe- 
ther the Plaintiff could have any Relief of Redemption againſt the King; it was inſiſted that he 
could not, becauſe a Mortgage is in Nature of a Truſt between the Mortgagor and Mortgagee; and 
as the King cannot be ſeiſed of an Uſe or a Truſt, fo as the Party may have any Remedy againſt 
him for it; ſo there can be no Remedy againſt him to redeem an Eſtate mortgaged, becaule he 
cannot be compelled to execute any Conveyance for that Purpoſe: But Hale Ch. Baron held, that 
a Mortgage is not meerly a Truſt between the Parties; for the Right of Redemption is an equitable 
Right inherent in the Land, and binds all Perſons who come in the Poſt ; whereas a Truſt is crea- 
ted by the Contract and Agreement of the Parties, and all are bound by it who come in Privity of 
Eſtate, but not thoſe who come in the Poſt ; as Tenant in Dower is bound by it, becauſe ſhe is 
in the Per, but Tenant by the Curteſy is not, becauſe he is in by the Poſt; beſides, a Power of 
Redemption is of ſuch Conſideration in the Eye of the Law, that tis aſſignable, or may be deviſed 
to another; beſides, the King is the Fountain of Juſtice and Equity, and cannot be preſumed to 
be defective in either; but it would derogate from his Honour to imagine, that what is Equity a- 
ainſt a common Perſon ſhould not be Equity againſt him; for which Reaſons it was held, that 
the Mortgagor might redeem ; but then the Queſtion was, who ſhould have the Money, either 
the King, or the Heir or Executor; and the Chief Baron held, that in this Caſe the Executor 
would be relieved againſt the Heir, becauſe in common Eſtimation the Money on a Mortgage, tho' 
in Fee, and forfeited, is but a perſonal Eſtate; and if ſo, then the Statute 33 H. 8. cap. 39. mult 
be conſidered, which gives Relief in Equity againſt the King; for he cannot in Equity be removed 
by an Amoveas manum, as he may at Law, therefore it muſt be conſidered, whether the Plaintift 
ſhould prefer his Petition of Grace and Favour. Hardres 465. Pawlett verſus Attorney General. 
9. In an Action brought by him againſt the Defendant, for imbeziling the King's Goods, which 
was laid in London; the Court, upon a Motion, may charge the County; fo he may waive a De- 
murrer and join Iſſue. 1 Vent. 17. The King verſus Webb. 


(E) 
His Pꝛerogative in coining Money, 


1. 1 Standard of Money is neceſſary in every Government, becauſe there cannot be 

any Equality in Contracts without it, and therefore Money is defined thus, (viz.) Mo- 
neta eſt juſtum medium & menſura rerum commutabilium, and 'tis the King's Prerogative to coin 
it, and no other can do it without his Licenſe; if he doth, he is guilty of High Treaſon; and by 
his Proclamation he may make any Money current, and he may change his Money in Subſtance, 
or abaſe the Value of it, without the Parliament; all which was adjudged in the Caſe of mix'd 
Money, in Davis's Reports 3. in the 43d Year of Queen Elizabeth, who coined mix'd Monies in 
London, and ſent it over into Jreland, with a Proclamation, that it ſhould be current there, and 
no other Money. 5 Rep. 114. Wade's Caſe. S. P. Hill. 7 Ed. 6. Dyer 82. S. P. 


CE...) 
His Pꝛerogative in Wrecks, &c. and other Chattels, 


I. HE Common Law gives to the King all ſuch Things which are nullius in Bonis, as 

IPrecks, (i. e.) when Goods by Shipwreck are caſt on the Land, Flotſam, (i. e.) when a 
Ship periſheth in a Tempeſt, or otherwiſe, and the Goods float on the Sea, Jetſam, (i. e.) when 
the Ship is in Danger of Periſhing, and the Mariners throw the Goods into the Sea to make the 
Ship lighter, and yet ſhe periſheth ; Ligan, (i. e.) when the Goods ſo caſt out would fink to the 
Bottom, unleſs the Seamen tie them to a Buoy or Cork, to the Intent they may find them, all 
theſe Goods belong to the King jure Prerogative, and ſo do all other Goods and Chattels, 
wherein no Perſon can claim any Property. 5 Rep. 106. in Sir Henry Conſtable's Caſe. 


a Conveyance to the Freehold; and he who hath a Freehold, tho' it be by Diſſeiſin, may plead | 


Sid. 41%. 
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(G) 
Ok his Pꝛerogative to create Dignities, Biſhops, 8. 


1. HE King may create a Name of Dignity which was not before, as a Dignity by the 
T Name of a Baronet; and that if he doth not create him of ſome Place, he cannot 
have an Eftate-tail, but a Fee conditional, which ſhall be forfeited by committing Felony. 1 2 

Rep. 84. | 
2 Cro. 1 King Ed. 6. by Letters Patents directed to the Lord Deputy of Ireland, find to the Chancellor 
534. and his Counſel there, certified his Pleaſure, that he had appointed John Bale to be Bijhop of Oſ- 
123 ſory, and therefore commanded them to take ſuch Order for making him a Biſhop, as by the 
133. S. C. Laws of that Kingdom were required: The Lord Deputy was removed before any Thing done 
and a new one appointed; and the Lord Chancellor and Counſel, by a Commiſſion directed to the 
Archbiſhop of Dublin, and others, commanded, that they ſhould forthwith conſecrate the ſaid 
Bale, which was accordingly done, without any Conge d'Eſlier or previous Election; and he was 
afterwards inſtalled, and the Temporalties were reſtored to him; and all other Ceremonies, except 
the Conge de Eſtier were obſerved; upon the Death of that King Biſhop Bale fled beyond Sea, 
and Queen Mary made one Tenneroy Biſhop of Oſſory by Conge de Eſlier, and all other requiſite Ce- 
remonies, and he continued Biſhop all the Reign of Queen Mary; after her Death Bale returned 
and lived three Years, and then Tenneroy made a Leaſe of Lands which he held in Right of his 


Biſhoprick ; and one Wheeler was created Biſhop, and brought his Action in B. R. in Ireland to 


avoid this Leaſe, and had Judgment there; upon which Tenneroy's Leſſee brought a Writ of Error, 
and that Judgment was affirmed; the chief Queſtion was, whether Bale was lawfully a Biſhop 
without the Conge de Eſtier, for if he was, then Tenneroy could not be Biſhop whilſt Bale lived; 
and adjudged, that the King might make a Biſhop without the Election of the Dean and Chapter, 
and that he had a Prerogative ſo to do, for that the Kings of England always diſpoſed of Biſhop- 
ricks as ſupreme Founders and Patrons thereof. Palm. 22. The Bijhop of Offory's Cale. 


(H) 
Of Diſcontinuances and Determinations by the Demiſe of the King, 


1. DV the Statute 1 Ed. 6. cap. 7. of Diſcontinuance of Proceſs upon the Demiſe of the King, 

it was adjudged, that where a judicial Writ, or any other Proceſs in a Court of Record is 
awarded in the Reign of the Predeceſſor, rhe ſame may be executed in the Reign of the Succeſ- 
ſor ; but in Courts which are not Courts of Record, as the County-Court, or the like, it remain- 
eth as it was at Common Law ; for the Words of the Statute are iz any of the King's Courts, or 
any other Courts of Record. 7 Rep. 30. In the Caſe of Diſcontinuance of Proceſs by the Death 
of the Queen. ' 5 

2. In Account, the firſt Judgment was quod computet, and a Capias ad computandum was award- 
ed againſt him; then the Defendant came in by Cepi Corpus, and Auditors were aſſigned; then he 
pleaded Payment by the Command of the Plaintift, who traverſed the Command, and thereupon 
they were at Iſſue, and then the Defendant was bailed; and the King died after Iſſue joined; 
adjudged, that by the Demiſe of the King the Bail were diſcharged, and the Iſſue was diſconti- 
nued. 11 Rep. 38. In Metcalf's Caſe. 

3. The Judges being aſſembled to conſider the Statute 1 E4. 6. reſolved, that the Succeſſor of 
every King began his Reign on the very Day that the former King died, and that all the Patents 
of the Judges, Sherifts, Commiſſions of Oyer and Terminer, Gaol-Delivery, of the Peace, and of 
the King's Attorney General, are determined by the Death of that King in whoſe Name they 
were granted. 

That all original Writs not returned are abated by the Death of the King, and cannot be re- 
turned in the Reign of the Succeſſor ; that all Executions and judicial — founded upon Ori- 
ginals, commenced in the Reign of the dead King, and proſecuted afterwards, ſhall be proſecuted 
in the Name of the Succeſſor. 1 And. 44. 

4: When a Prohibition iſſueth out of the King's Bench, if there is no other Proceſs depending 
there, *tis diſcontinued by the Demiſe of the King; but if an Attachment iſſueth from thence, and 
is returned, or if the Party appeareth and puts in Bail, then 'tis become the Suit of the Plaintiff, 
and not diſcontinued by the Demiſe of the King. Latch 114. Hatkyns's Caſe. EE 

5. In Trelpaſs for Taking his Cattle 15 March, 1 Car. the Defendant avowed by Authority 
and Warrant from the Commiſſioners of Sewers in the Time of King James; adjudged, that the 
Avowry was not good, becauſe their Commiſſion determined by the Death of that King. Mich. 
2 Car. Thursby verſus March. See Bendl. 193. 

6. King Charles granted for himſelf and his Heirs, that . R. and his Aſſigns ſhould ſell Wine in 
ſuch a Vill; the Queſtion was, whether this Licenſe determined by the Death of the King, it be- 
ing granted to W. R. for Life; and adjudged, that it was not, becaule . R. had not only a bare 
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Authority, but it was coupled with an Intereſt, for he had Profit by ſelling Wine; that at Com- 
mon Law any Perſon might ſell Wine, but this was reſtrained by the Statute “ 5 Ed. 6. tis true, 
this is a Penal Law, but the King may diſpenſe with it, tho' he cannot diſpenſe with Penal Laws 
in general; beſides, by this Statute the King hath an Inheritance fixed in the Crown, and there- 
fore his Grant is good after his Demiſe ; *tis true, there was a Doubt in 1 Mar. Dyer 92.4. but 
that was, the Crown was entailed, and ſo probably the Grant might not be good againſt the Succeſ- 
for ; ſo in 10 Eliz. Dyer 270. a. there was another Doubt, becauſe there was no Eſtate expreſſed 
in the Grant; but there were no ſuch Cauſes in the principal Caſe. Sid. 6. Young verſus High. 


E 
Of his Pzerogative to pꝛeſent by Ceſſion. 


7 HEN the King makes a Parſon a Biſhop, his Benefice is void by Ceſſon, and the King 
by his Prerogative may preſent to it ; the Caſes concerning this Matter, are as tol- 


low. 

2. Quare Impedit, ſuppoſing that his Anceſtor was ſeiſed of the Advowſon in Fee, and pre- 
ſented, and afterwards granted the next Avoidance to V. R. that the Church became void, and 
that V. R. preſented H. M. and that the Church became void again by the Death of the ſaid ZZ. 
M. ſo it belonged to him to preſent ; the Defendant pleaded, that H. M. was created a Biſhop of 
Ireland, ſo that it appertained to the Queen to preſent, who accordingly preſented the Defendant ; 
upon Demurrer to this Plea, it was adjudged ill, becauſe the Defendant did not traverſe the A- 
voidance of Death; it was admitted, that the creating the Incumbent a Biſhop in Ireland made 
an Avoidance, and that the Queen in ſuch Cafe had a Prerogative to preſent ; but if ſhe 
doth not take the Benefit of that Avoidance, but ſuffers another to preſent, and the Preſentee dies 
Incumbent ; in ſuch Caſe ſhe loſes her Prerogative, and ſhall not preſent to the ſecond Avoidance. 
Mich. 42 Eliz. Cro. Elix. 790. Baſſett verſus Gee. 

3. An Incumbent of a Church was created Biſhop of St. Aſaph, the Queen preſented to that 
Church, and the Patron brought a Quare impedit ; the Queſtion was, whether the Queen or he 
had a Right to preſent ; it was inſiſted for the Patron, that the Queen hath not a Prerogative in 
this Caſe to preſent, and that it was ſo expreſly adjudged, 6 Ex. Dyer 228. which is an Autho- 
rity in Point; to which it was anſwered, that in that Cale the Flaintiff did not demur upon the 
Queen's Prerogative, but took Iſſue, that the Church was void by Reſignation before the Incum- 
bent was made a Biſhop ; tis true, there are not many Cales where this Prerogative hath been ad- 
judged in the Queen; but the Law veſts her with ſeveral Prerogatives, for which a Reaſon can- 
not be given, as to have Tithes of extraparochial Lands, to have primer Heiſin of all Lands, as 
well as of thoſe which were held of her i Capite; to have the Temporalties of all Biſhops du- 
ring the Vacancy ; but yet there may be ſeveral Reaſons for this Prerogative to preſent by Ceſ- 


ſion; firſt, becauſe the Queen hath advanced the Incumbent to a greater Dignity in the Church, 


and by his Advancement ſhe hath parted with the Temporalties, which were in her before ; be- 
{ides, ſhe is the Cauſe of this Avoidance, and the Patron can have no Prejudice, for his Preſen- 
tee is ſtill living; and 'tis uſual for the Crown in creating a Biſhop, to grant that he may hold 
his Benefice in Commendum for a certain Time, which could not be done, if the Right of Pre- 
ſentation was not in the Crown; the Caſe was not reſolved. Mich. 39. Elix. Cro. Elix. 5 27. 
Wentworth verſus Wright. Moor 399. S. C. by the Name of J/right's Caſe. Adjudged, that 
the Queen ſhall have the Preſentation. 

4. Quare Impedit to preſent to the Vicarage of St. Martin in the Fields, in which the Plain- 
tiff declared, that H. Bijhop of London was ſeiſed in Fee of the Advowſon in Groſs, and collated 
7. Lamplugh, who was made Biſhop of Exceſter, by Reaſon whereof it belonged to the King to 
preſent, who preſented V. Loyd, and he was afterwards made Biſbop of St. Aſaph; and then the 
King preſented Dr. Tenniſon, who was made Biſhop of Lincoln, and ſo it belonged to the King to 
preſent by his Prerogative ; and that the Defendants diſturbed him, &c. The Biſhop of London 
demurred, and the other Defendant Dr. Lancaſter, pleaded in Bar, and confeſſed the Seiſin, &c. 
and Collation of Lamplugh, and all the Preſentations alledged in the Declaration ; and then pleads 
the Statute 25 H. 8. of Diſpenſations, and that Dr. Tenniſon was elected Biſhop of Lincoln on 
the 2oth of December 1693, and that two Days afterwards the Archbiſhop of Canter/ury granted 
him a Diſpenſation to hold St. Martin's in Commendum till the firſt of July, then next follow- 
ing, (which is more than fix Months) that this Diſpenſation was confirmed by the King on the 
23 Decemb. and that Dr. Tenniſon was conſecrated on the 25th of Decemb. and averred, that this 
Diſpenſation was not contrary to the Word of God, Cc. and that Dr. Tenniſon held the Vica- 
rage till the ſaid firſt Day of Jul); that the Diſpenſation was then void, whereupon the Biſhop 
of London collated Dr. Lancaſter ; and a Demurfer by the Attorney General to this Flea, the 
Points argued were, whether the King had a Prerogative to preſent to a Church of any of his 
Subjects on the Promotion of their Clerks to a Biſhopricks ; if he hath, then whether he hath it 
toties quoties a Clerk is made a Biſhop, as he had it here three Times ſucceſſively; then admit- 


ting he hath ſuch a Prerogative, whether *tis not ſatisfied by his Diſpenſation to Pr. Tenniſon : It 


was argued for the Prerogative, that it was very antient, and juſtified by ſeveral Caſes adjudged 
13 
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in Point; as pl. 2. antea, and Armiger verſus Holland, and Wright verſus Biſhop of Norwich, 
and Woodley verſus Biſhop of Exon, and Edes verſus Biſhop of Oxford: *Tis true the old Books are 
not ſo clear in this Point; but the Reaſon is, becauſe before the Reign of H. 8. our Biſhops were 
confirmed by the Pope, but ſince that Reign the Uſage hath been for the King; and admitting 
that the King hath this Frerogative, then it extends toties quoties a Clerk is made a Biſhop ; and 
that this Diſpenſation hath not ſerved his Turn; 'tis true a Diſpenſation vetinere in Commendam is 
quaſi a Preſentation ; but the Diſpeoſation in this Caſe being Dr. Tenniſon was cdnſecrated Biſhop 
of Lincoſu, the Vicarage of St, Martin's was never void till that Diſpenſation was determined, 
and that was not till 1 July following ; belides, all the Books agree, that a Commendam retinere 
per tempus ſemeſtre, is good; and the Commendam in this Caſe doth not exceed tempus ſemeſtre, 
but only for four or five Days: To all which it was anſwered, that the King had not ſuch a 
Prerogative ; that the King's Prerogatives are Part of the Common Law, and by Conſequence 
very antient; therefore tho' ſome late Opinions have been for this Prerogative, yet if it bath 
not been Time out of Mind, 'tis an Encroachment upon the Liberty of the Subject: Now 'tis 
plain, that it hath not been an antient Prerogative, becauſe 'tis no where to be found where 
the King or the Pope had it; tis not mentioned in the Statute De Prarogativa Regis, made in 
the Reign of Ed. 2. nor by Stamford, who treats on that Statute ; nor in Bracton, or any of the 
old Books; nor in the Year-Books till 11 H. 4. but even in that Caſe the Temporalties were in 
the King's Hands, and when they are, then the King is Patron, and as ſuch he may preſent, 
but not by Virtue of any Prerogative; and ſo he may likewiſe, where the true Patron was in 
Ward. Authorities againſt this Prerogative are Dyer 228. b. Eliz. Sidney's Caſe, and Owen 144. 
Then as to his Prerogative to preſcnt zoties quoties, if that is admitted, the Patron hath for ever 
loſt the Preſentation ; for 'tis but the Incumbent a Biſhop, and then the King preſents, and ſo for 
ever. And laſtly, admitting that he hath ſuch a Prerogative, tis fatisfied by this Commendam to 
Dr. Tenniſon ; and this appears upon Conſideration had of Commendams, of which there are 
* three Sorts; the Commenda ſemeſtris, which is grounded upon a natural Equity, becauſe the 
true Patron hath ſo long Time allowed by Law to preſent ; the Commendam tor Life, and the 
Commenda limitata, which is for Years, or any certain Time; the firſt is allowed by the Canon 
Law ; the other two were allowed to the Pope, ex plenitudine poteſtatis, before the Statute 25 
H. 8. and ſince that Time, to the King ex plenitudine wh, ag ack prarogativa: Now in the 
principal Caſe, the King when he granted a Commendam to Dr. Tenniſon, it was not according to 
the Canon Law, becauſe it was for a longer Time than the Tempus ſemeſire ; and if it was not 
according to the Canon Law, then it mult be by Virtue of his Prerogative, and therefore that 
ſerves for his Turn ; but Judgment was given for the King in all three Points. 3 Lev. 377. The 
The King verſus Biſh:p of London and Dr. Lancaſter 


| (K) 


Ok his Giants and Diſpenſations by Non Obſtante. Sce Grants of the 


King, (C) per totum. 


1. IN Covenant, @c. the Plaintiff declared on the Statute 5 Eliz. that Mariners may take Ap- 
prentices, and they ſhall be bound by their Covenants as Apprentices in London are by 
Cuſtom there, their Indentures being enrolled in the next Town Corporate; that King Cha. 2. 
incorporated all Mariners by the Name of the Trinity Company of Deptford Strond, and that 
they might take Apprentices according to the Statute, and that their Indentures fhould be en- 
rolled by the Corporation of the Trinity Company, and that ſuch Enrollments ſhall be good, non 
Obſtante the Statute 5 Eliz. that the Defendant was bound Apprentice to the Plaintiff, being 
a Mariner, that the Indenture was enrolled before the Trinity Company, and that the Defendanc 
departed, & c. And upon a Demurrer to this Declaration, for that the Indenture was not en- 
rolled in the next Town Corporate; it was inſiſted for the Plaintiff, that the Letters Patents of 
Incorporation made no Alteration of the Statute, but in the Place of Enrollment of the Inden- 
tures, and that was diſpenſed withal by the Non Obſtante ; but adjudged, that the King cannot 
alter the Place of Enrollment, but that it muſt be according to the Statute ; for if he could diſ- 
penſe with the Place, &c. then the Covenants in the Indenture would be according to the Com- 
mon Law; and if ſo, then Apprentices are not bound by them. 3 Lev. 389. Poulſon ver- 
ſus 
2. The Lord Brudnell being a Recuſant convict, the Earl of Weſtmorland took a Leaſe of the 
King of two Parts of his Eſtate, in Truſt for the Recuſant, Non obſtante the Act 3 Jac. it was 
objected, that the King could not diſpenſe with an Act made pro bono publico, as this was to 
prevent Recuſants maintaining Enemies to the Government; the Court was of Opinion, that 
{ince the Truſt did not appear by Matter of Record, they would not take Notice of it; but if 
it had, then the King could not diſpenſe, and the rather, becauſe he was diſabled by the Act to 
grant. Hard. 110. Attorney General verſus Earl of W:ſtmorland. 
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3. In an Information in the Exchequer-Chamber for the Manor of Sherborne in Vork/hire ; the 
Point was, King H. 8. granted the ſaid Manor, with the Appurtenances, &c. then follow theſe 
Words, (viz.) All which are of ſuch a yearly Value as expreſſed in ſuch a Sch: dule, Now 06+ 
ſtante any Miſrecital of the true Value, when in Truth they were not of that vearly Value 
as expreſſed in the Schedule ; adjudged, that the Grant is good; the Reaſon why a Mitake in 
the Conſideration, or in the Kings Title, or the Non-recital of an Eſtate or Leaſe in Being, 
will make his Grant void, is, becauſe by his Prerogative he ought to be truly informed of his 
Caſe ; but here the Non obſtante helps thoſe Defects, for *tis its proper * Office ſo to do; 
and if there had been a Non obſtante in Arthur Legate's Cale, after the Words Ouæ quidem 
omnia ſunt concelata, non obſtante that they are not concealed, all would have paſſed that 
was compriſed in that Patent. Hardr. 231. Attorney General verſus Hungate. 

4. Information againſt the Defendant for ſelling Wine in Stepney, contrary to the Statute 
12 Car. 2. Cc. upon Nil dicit pleaded, the Jury tind the Statute 5 Ed. 6 cap. 5. for retailing 
Wines; they find, that King James the firſt, Anno 9 of his Reign, by Letters Patents inco;po- 
rated the Company of Vinters in London, by the Name of Maſter, Warden and Freemen, Cc. 
and granted tv them and to their Heirs and Succeſſors, that they might always in the ſaid 
City, and within three Miles of the Walls and Gates thereof, ſell Wines by Retail, non olſtaute 
the Statute * 5 Ed. 6. They find the Statute f 12 Car. 2. by which tis prohibited to ſell Wine by 
Retail without Licenſe, upon Forfeiture of 5 J. for every Offence; and a Proviſo therein, that it 
ſhall not extend to the Vintners Company ; then they find the Fa& for which this Informa- 
tion was brought, and make a general Concluſion : The Chief Queſtion inſiſted on was, whe- 
ther this Patent was void in its Creation; thoſe who argued againſt the Patent, held, that it was 
void in its Creation; for that the Statute 5 Ed. 6. was a Law made for the Publick Good, 
and therefore the King could not diſpenſe with it by a Non obſtante ; but admitting he might 
to particular Ferſons, yet he could not to the whole Company of Vintners, whoſe Number or 
Perſons he could not know; that the old Rule is, the King cannot diſpenſe with what is Ma- 
lum in ſe; but he may diſpenſe with mala prohibita ; but this is not fo, for there are many 
mala prohibita by Statutes, with which he cannot diſpenſe ; as Obſtructing the Highway; Di- 
verting a Water-Courſe, Breaking down a Bridge, Breaking the Aſſiſe of Bread and Ale; 
which is very true, but the Reaſon is, becauſe as to thoſe Nuſances the Parties who are par- 
ticularly damnified, may have an Action to recover Damages; but certainly he may diſpenſe 
with his own Wrong, when *tis abſque injuria aliorum : Now where a Forfeiture is incurred 
for the Breach of a Penal Law, and where no particular Man is jnjured by the Breach 
of that Law; in ſuch Caſe the Forfeiture is the King's Inheritance, equally, as if 
it had been given to him by Way of Duty, and in all ſuch Caſes the King may diſpenſe, 
(i. e.) he makes the Action lawful, which, without ſuch Diſpenſation had been unjacwvful : 
Now in the principal Caſe no Man had a particular Injury by the Defendant's ſelling a 
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Pint of Wine without Licenſe, and if one Man might bring an Action for the Forfeiture, 


King, and if ſo he may diſpenſe with it; and accordingly Judgment was given for the De- 
fendant in the Exchequer-Chamber, augh. 330. per totum. Thomas verſus Sorrell, 


6 L | Lapſe: 


every Man might, which the Law will not permit; therefore the Forfeiture muſt be to the 
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Laple. 


Of the King's Title to preſent by Lapſe. | Of the Title of a Common Perſon to 
(A) | preſcnt by Lapſe. (B) 


(A) 
Of the King's Title to p:eſent by Lapſe. 


HERE the King hath a Title to preſent by Lapſe, and ſuffers the Patron 
to preſent, * who dieth, the King hath loſt his Preſentation, becauſe he had 
the firſt Preſentation and not the ſecond ; otherwiſe he may ſuffer one or 
more Strangers to preſent and take his Turn when he pleaſeth ; and the 

Statute De prarogativa Regis, which enacts, that nullum Jempus occurit Regi mult be intend- 

ed when the King hath a permanent and not a tianſitory Title, of which Time only is the Sub- 

ſtance. 7. Rep. Baskerwill's Caſe. But *tis otherwiſe where the King hath an Inheritance in 

the Advowſon ; for in ſuch Caſe an Uſurpation for fix Months, and Plenarry, ſhall be no Bar a- 

gainſt his Title, becauſe nullum Tempus occurit Regi. 18 Eliz. Dyer 351. 

2. The King had a Title to preſent by Lapſe, by Reaſon of a Plurality, and he ſuffered the 
Patron to preſent, whoſe Preſentee was inducted, and afterwards he refuſed to pay his Firſt 
Fruits, by Reaſon whereof the Church became void ipfo facto; yet if the Patron preſent again, 
his Preſentation ſhall be no Bar to the King, becauſe the Church became void by the Act of the 
Incumbent, in not paying the Firſt Fruits, which may be done by Colluſton to deprive the King 
of his Title ; but if the Church became void by the Death of the Incumbent, then otherwiſe. 
Mich. 30. Eliz. Owen 5, 89, go. The Queen verſus Biſhop of Lincoln. 

3. The Incumbent on the Church of Somerby accepted the ſecond Benefice of Rapſſey with- 
out any Diſpenſation, and held both for twelve Years; Beverly, who was the Patron of Somerby, 
and for that it was void by the Incumbent's Acceptance of a ſecond Benefice, preſented one Berry, 
who was inſtituted and inducted, and held it many Years, and died Incumbent ; the Queen ſup- 
poſing her Title by Lapſe ought to be ſerved upon the Avoidance of Somerby, by this Accep- 
tance of a ſecond Benefice, preſented one Cornwall; but adjudged, that her Preſentation was void, 
becauſe ſhe was entitled to the next Turn only, and that was ſerved by the Patron's Preſentation 


1. 


of Berry; tis true, the Queen might have preſented at any Time during the Life of Berry; but 


he dying Iucumbent, a new Title is given to the Patron, and by Conſequence the Queen hath none. 
Moor 244, 241, 269. Beverly verſus Cornwall. | 

4. If the King hath a Title to preſent by Lapſe, and ſuffers the Patron to preſent before him 
yet the King may preſent at any Time as long as that Preſentee is Incumbent ; but if he dies or 
reſigns before the King hath preſented, if the Reſignation is Real and not by Covin, he hath loſt 
his Preſentation, for Lapſe is but pro unica & proxima Vice. 2 Cro. 216. Cumber verſus Biſhop of 
Chicheſter, Mich 17 Elix. Dyer 339. and Williams verius Biſhop of Bangor. Godb. S. P. 

5. Where there is an Avoidance de facto, and the King ſuppoſing he hath a Title to preſent by 
Lapſe, doth accordingly preſent, when in Truth he hath no ſuch Title, yet the Preſentee is an 
Incumbent as to ſeveral Eccleſiaſtical Things, (viz.) to Offering, Tithes, Cc. tho* he is not ſuch 
a perfect Incumbent as the Law requires. Hutt. 66. Hob. 302. S. P. 


(B) 


Ok the Title ok Common Dans fo pꝛeſent by a Lapſe, See Plurali- 
ty. 5. 


| 


I I the Ordinary refuſe to admit a Clerk for any ſufficient Cauſe, he muſt give the Patron 

Notice of his Refuſal, for otherwiſe, tho the ſix Months paſs after the laſt Avoidance, 
the Biſhop ſha!l not collate by Lapſe, becauſe he ſhall not take Advantage of his own Wrong, in 
not giving Notice to the Patron as he ought to do by Law. 12 Eliz. Dyer 293. 16 Elix. 327. 
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king bis Clerk a Biſhop, the Patron muſt take Notice of ſuch Avoidances at his Peril, and muſt 
ws Bo within ſix Months; but if the Avoidance is by Reſignation, which. muſt neceſſarily be to 
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unleſs he had Notice of this Avoidance; but now by that Statute, if the firſt Benefice be of the 
Value of 8/7. and the Incumbent accepts another, the Patron ought to take Notice of it at his Pe- 
ril, and to preſent within ſix Months, becauſe the Avoidance is by Virtue of an Act of Parliament, 
to which every one is virtually a Party, and therefore every one ought to take Notice ot fuch A- 
voidance at his Peril. 4 Rep. 75. Holland's Cale. 

6. If a Church continues void ſeveral Years by Lapſe, the Succeſſor of the King may preſent. 
Cro. Car. 258. The King and Biſhop of Canterbury verſus Priſt. 

7. Tho' a Title by Lapſe accrues to the Biſhop, to the Metropolitan, or to the King as ſu— 
: preme Ordinary; yet if after ſuch Title the rightful Patron preſents, the Biſhop ouglit to admit his 

Clerk. Hutt. 24. Booton verſus Biſhop of Rocheſter. 

8. The Diſtinction mentioned in“ Holland's Caſe, between an Avoidance by the Canon Law * Pl. 5. 
and an Avoidance by the Statute hath ever ſince been allowed to be Law, therefore 410 2 Hi. 3. Cro. Eliz. 
: in B. R. in Ejectment, the Caſe was, (viz.) The Biſhop of Oxford, ſuppoſing he had a Title to 3 . 
| preſent by Lapſe to the Rectory of H. in that County, for that Dr. Simbre, who was the Re- 2 8. C. 
, ctor thereof, had accepted another Benefice, which Acceptance made the firſt void by the Canon 


Rh WI: er 


. Lau, for that is, that he who takes a Bene fice with Cure, & c. (but doth not ſay of what Value) 
l if be had another before then, he is ipſo jure deprived of the firſt; the ſaid Biſhop collated Dr. 

* . . 

I Haſcard to the ſaid Rectory, who brought the Ejectment; but becauſe he could not prove thar 


the rightful Patron had Notice, that Dr. Sambre had accepted a ſecond Benetice, therefore this 


Collation was held void ; for this Avoidance was upon the Canon and not upon the Statute. 2 
Will. 3. B. R. Haſcard verſus Sambre. 
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v ſhops. (A) | not good. (I) 
Of Leaſes made by Deans and Chap- | Of Powers to make Leaſes. (K) 
ters. (B) n 0 Of Leaſes by Tenants in Tail. (L) 
Of es made by Colleges, and upon | Of Leaſes for Years, where good, and 
the Statute 18 Eliz. cap. 6. (C0 by what Words; and what paſſes, and 
Of Leafes made by Chancellors, Pre- | what n6t. (M) 
bendaries, and other Ecclefiaſticks.(D) | Of Miſrecitals and Miſnoſmers in Leaſes. 


| Of Leaſes drowned in the Inheri- | (N) 


_ . tance, (E) By what Acts ſurrendered and extin- 

Of Endorſements on Leaſes. (F) guiſhed, and not. (O) 

Leaſes for Life, good, and by what | Of the Dates, Commencements and 
Words created. (G) Determinations of Leaſes, (P) 

Leaſes for Life, noot good. (H) | Of Leaſes at Will. (Q 
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(A) 
Of Leafes and Gꝛants by Biſhops, See Offices. (A) 7. 


Every Archbiſhop, Cc. and other Eccleſiaſtical Perſon might, by the Common Law, make 
Leaſes of the Lands which they had in Right of the Church, either for Lives or Years, without 
any Limitation; but they are now reſtrained by the Statutes, 32 H. 8. cap. 28. and by 1 and 
13 Eliz. cap. 10. to make any Leaſes, but according to theſe Limitations. - 

J A Biſhop, without the Dean and Chapter, may make a Leaſe in Writing. (2.) It muſt be- 
gin at the Day of the Date. (3.) The old Leaſe muſt be abſolutely ſurrendered or ended within 
one Year after the Making the Second. (4.) There muſt not be a double Leaſe in Being at one 
and the ſame Time. (5:) The Leaſe muſt not exceed twenty-one Years, or three Lives, from the 
Making,. (6,) It muſt be made of Lands and Tenements manurable, out of which a Rent may 
be reſerved. (7.) And it muſt be of Lands or Tenements which have been commonly let by the 

reater Space of twenty Years next before the Leaſe made. (8.) The uſual Rent, or more, muſt 
e reſerved, which hath been paid for the greater Part of twenty Years before the Leaſe made. 
(9.) It muſt not be made without Impeachment of Waſte: All this is required by the Statute 
32 H. 8. which is commonly called the enabling Statute, becaule it giveth the Biſhop Power to 
leaſe for twenty-one Years, or three Lives, with Confirmation, | 
5 ING Ed. 6. granted to a Biſhop, and his Succeſſors, the Advowſon of the Church 
of L. to hold to his and their proper Uſe, after the Death of the Incumbent; the 

Biſhop made a Leaſe of the Advowſon, to commence after the Death of the ſaid 
Bs _ "Incumbent, which Leaſe was confirmed by the Dean and Chapter, and afterwards 
the Biſhop died, and ſo did the Incumbent ; adjudged, that the Leſſee had no Title, for the 
Leaſe was void againſt the ſucceeding Biſhop, becauſe his Predeceſſor had nothing during the Life 
of the Incumbent, and therefore the Confirmation could not make it good. Mich. 8 Eliz, 
Dyer 244. | 

oy Dr. Horne, Biſhop of Mincheſter, ou to Dr. Dale, during his Life, a Rent out of the 
Manor of Waltham, pro conſilio impendendo; the Biſhop died, the Rent was arrear, and the 
Grantee brought an Action of Debt againſt his Executors ; ed, that the Grant was void by 
the Death of the _— 23 Eliz. Dyer 370. Dr. Dale's Caſe. , 

3. A Biſhop made a Leaſe for Years, and then he turned out the Leſſee, and made a Leaſe for 


253- S.C. three Lives; adjudged, that this Leaſe is voidable by the Succeſſor, for the Statute 1 Eliz. giveth 


him Power to make a Leaſe for twenty-one Tears or three Lives, and therefore he cannot make 
both. 5 Rep. 3. Elmer's Caſe. Paſch. 29 Eliz. 1 Leon. 59, ſame Caſe reported by the Name of 
Bunny verſus Wright. | 
4. A Biſhop after the Statute 1 Eliz. made a Leaſe of a Fair for three Lives, rendring the an- 
tient Rent, which was confirmed by the Dean and Chapter; adjudged, that the Succeſſor ſhall a- 
void the Leaſe, becauſe a Fair is but a Franchiſe or Liberty not manurable, out of which a Rent 
cannot be reſerved. 5 Rep. Fewel''s Caſe, 
4 Ws a 
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5. The Biſhop of Salisbury granted the Office of Surveyor of a Manor to Two, for their Lives, 


with the Fee of 61. 135. yearly, whereas the Office was uſually granted to one, and no more; 
the Biſhop and one of the Grantees died, and the Survivor diſtrained for the Rent arrear ; ad- 
judged, that the Grant of this Office was void by the Act r Eliz. which reſtrains Biſhops, Oc. 
from making «unuſual Grants ; and that this Grant being void, could not be good by any ſubſe— 
quent Act to bind the Succeſſor; adjudged, that by the Common Law ſuch a Grant for two Lives, 
with the Aſſent of the Chapter, had been good, tho' it had not been uſually granted for two Lives 
before ; _—_— that the Grant of an antient Office by a Biſhop, ſhall not bind his Succeſſor, 
unleſs *tis confirmed by the Dean and Chapter; and if the Biſhop who made the Grant be tranſla- 


ted, or depoſed or removed, tis void againſt the Succeſſor, tho? he is living who made it. 9 Rep. 
51. Biſhop of Salisbury's Caſe. . 


9 


6. A Biſhop, &c. made a Leaſe for twenty-one Years, and afterwards, there being ten Years of Cro. Elis. 
that Leaſe unexpired, he made a Leaſe of the ſame Rectory for three Lives; the Leſſee for Years 141. ©. © 


attorned, then that Leaſe expired; and the Queſtion was, whether the Leaſe for Lives was good, 
or not; and adjudged, that it was void by the Statute 1 E/iz. by which tis enacted, that the 
Rent ſhall be paid yearly during the Term, (i. e.) either by Diſtreſs or Action, if the Leſſee re- 
fuſes to pay it; but this Rent could not be recovered of the Leflee for Life, during the Continu— 
ance of the ten Years, and therefore the Leaſe for Lives is void by that Statute. 1 And. 193. 
Marler verſus Wright. 

7. A Biſhop made a Leaſe of Tithes to Three for their Lives ſ#cc:{ſ7ve, reſerving the antient 
Rent; his Succeſſor accepted it. for ſeveral Years, and afterwards made a Leaſe of thoſe Tithes for 
* twenty-one Years; adjudged, that the firſt Leaſe was void, for tho' the antient Rent was re- 
ſerved, yet it being upon a Leaſe of Tithes for Life, there is no Remedy to recover it, either by 
Diſtreſs or Aſſiſe; and becauſe tis not payable yearly. as the Law appoints, 'tis therefore void, 
and the Acceptance of the Rent upon a void Leaſe ſhall not bind the Succeſſor. 2 Cro. 173. Rick- 
man verſus Garth. Moor 778. Talentine verſus Denton. F. P. | 

8. Error of a Judgment in Ejectment in B. R. in Ireland; the Caſe was, the Lands in Queſtion 
were Parcel of the Temporalties of the Biſhoprick of Offory, and King Ed. 6. in the ſixth Year of 
his Reign, by his Letters Patents under his Privy Signet, directed to the Lord Deputy of Ireland, 
to the Chancellor, and others of his Counſel, ſignified, that he had elected and appointed M. R. 
to be Biſhop of Ofſory, requiring them to take ſuch Orders for inſtalling him, as were neceſſary by 
the Laws of Ireland; the Deputy was removed, and the Chancellor and two others were made 
Lords Juſtices, who awarded a Commiſſion under the Great Sea! of Ireland to the Archbiſhop of 


Dublin, to conſecrate the new elected Biſhop, which was done accordingly, and the King accept- 


ed his Fealty, and the I emporalties were delivered to him; the King died, and his Succeſſor 
Queen Mary ſignified to the Dean and Chapter, & c. under the Great Seal of Ireland, that ſhe 
had appointed and elected N. N to the Biſhoprick of Oſſory, and this was whilit the former Biſhop 


Was ſtill living, and accordingly he was elected and conſecrated ; and afterwards in the Life-time 


of V. R. entered into the Lands and made a Leale thereof for 101 Years to R. B. which was con- 
firmed by the Dean and Chapter; both theſe Biſhops died, then C. D. was elected Biſhop, who 
entered upon the Leſſee, who re-entered, and thereupon the Biſhop, who was the Leſſor of the 
Plaintiff, brought the Ejectment, and Judgment was given for him; and now, upon a Writ cf Er- 
ror brought, the firſt Queſtion was, whether V. R. was well created Biſhop; and then, whether 
the Leaſe made by the ſecond Biſhop was good, ſince the firſt was ſtill living, and never deprived, 
ſo that the ſecond was only Biſhop de facto but not de jure; as to the firſt Point it was objected, 
that V. R. was never well created Biſhop, becauſe the Letters Patents of his Creation were di- 
rected to the Lord Deputy and others, but never executed by the Deputy, for he being the 
principal Perſon, and removed, all was determined; then, as to the Letters Patents themſelves, 


it was directed, that Order ſhould be taken for his Creation, according to the Laws of Jreland, 


which muſt be by Conge de Eſtier, which was never done; but adjudged, that before the Statute 
2 Elix. the King might create a Biſhop by his Letters Patents, without any Writ of Conge de 
Eſlier, which is only a Form or Ceremony now required by that Statute; adjudged likewiſe, 
that the * elected by Queen Mary, being never Biſnop de jure, the Leaſe made by him to 
charge the Poſſeſſions of the Biſhoprick, was void; tho' all judicial Acts, as Admiſſions, Inſtitu- 
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tions, Certificates, &c. made by him whilſt Biſhop de facto, were good; ſo the Judgment was 


aſſirmed. Mich. 17 Jac. Kevan. O Brian verſus Kinton. 2 Cro. 353. 

9. By the Statute 1 Eliz. cap. 19. tis enacted, that all Leaſes made by Biſhops, other than for 
the Term of twenty-one Tears, or three Lives, from ſuch Time as any ſuch Leaſe or Grant ſhall be- 
gin, &&c. ſhall be void; and by the 13 Eliz. cap. 10. The Words are, other than for the Term of 
twenty oue Tears, or three Lives, from the Time as any ſuch Leaſe or Grant ſhall be made, &c. 
ſhall be void. In Ejectment, the Caſe was, Archbiſhop Grindal made a Leaſe for twenty-one 
Years, &c. to the Plaintiff, dated 6 Novemb. 18 Eliz. habendum a datu Indenturæ, which Leaſe 
was confirmed by the Dean and Chapter, there being at that Time to come four Tears of an old 
Leaſe then in Being; the Queſtion was, whether this was a good Leaſe, or whether it was void 
by the Statute 1 Eliz. becauſe it was made for twenty-one Years, to commence à datu Indenturæ, 
when there were four Years to come of an old Leaſe, or whether the Confirmation had made it 
good; and adjudged in the Exchequer-Chamber to be good Leaſe; but it had been void if it had 
not been confirmed, and *tis likewiſe void againſt the Succeſſor by the Statute 32 H. 8. but not 
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| by the Statute 1 Elis. becauſe it commenced only by Eſtoppel preſently, but not in Intereſt till 


after the Expiration. of the four Years; and it cannot be prejudicial to the Succeſſor, becauſe he 
will now have two Rents inſtead of one, for he will have one Rent in Eſtoppel and another in In- 
tereſt, Moor 109. Fox verſus Collier. 4:8 ES 

10. A Leaſe was made by a Biſhop for three Lives, (viz.) to one for Life, Remainder to an- 
other for Life, and ſo to a third Perſon for Life, reſerving the antient Rent; the Succeſſor accepts 
the Rent; adjudged, that this Acceptance of the Rent ſhall bind him for his Time, ſo that he ſhall 
not avoid this Leaſe, which otherwiſe was voidable. Cro. Car.. 67. Owen verſus Thomas, and 
Wheeler verſus Dauby. 8. P. 

11. A Biſhop granted the Office of Keeper of a Park to one for Life, and the Fee of five Marks 
wearly for Keeping the ſame, which was the antient Fee, and alſo Paſture for two Horſes, which 
was never granted before; the better Opinion was, that this Encreaſe of the Fee, by adding the 
Paſture for two Horſes, being ſeveral in Specie from the five Marks, did not make the Grant 
void in the Whole, but quoad to that only. Bridgman 29. Chicheſter verſus Freeland. Lea 

1. S C. | 
: 12. If a Dean of one Cathedral be elected Biſhop of another See, with a Diſpenſation Retinere 
his Deanery in Commendam ; if afterwards the Biſhop df that See whereof the new elected Biſhop 
was formerly Dean, doth make a Leaſe, in ſuch Caſe the Confirmation by the Commendatory 


13. The Biſhop of Fernes made a Leaſe of a Manor, Parcel of his Biſhoprick, the Dean having 
made a Layman his Subſtitute, to give his Aſſent to all Grants and Leaſes ; the ſaid Subſtitute, to- 
gether with three Prebends, confirmed the Leaſe by fixing the Chapter-Seal to it ; afterwards three 
other Prebends, at three ſeveral Times, ſubſcribed their Names to this Confirmation; the Biſhop 
died; adjudged, that the Confirmation was void for ſeveral Reaſons ; firſt, becauſe it was made by 
a Subſtitute who was a Stranger to the Chapter, and it was not made by the major Part of the 
Chapter; for the Whole conſiſted of a Dean and eleven Prebends, and the Confirmation was only 
by three of them; tis true, three more afterwards ſubſcribed their Names, but that was at ſeve- 
ral Times, when they ought to put the Chapter-Seal and give their Aſſent capitulariter Congre- 
gati, at one and the ſame Time, in the Chapter-Houſe. Davis's Rep. 43. Dean and Chapter of 
Fernes's Cale. 4 Mich. Dyer 145. S. P. 

14. In Trover, Cc. the Caſe was, that the Manor, &c. belonged to the Abbey of Oſney, and 
that the Lands in Queſtion were thirty Acres of Meadow, Parcel thereof, and that the Abbot uſed 
to have primam veſturam thereof, from Lady-day to Lammas, and that one B. had the After-graſs, 
Cc. that this Manor and Veſture came to the King by Surrender of the Abbey, who granted to 
the Biſhop of Oxford, and his Succeſſors, primam Veſturam of this thirty Acres, and afterwards the 
Biſhop leaſed it to the Plaintiff for three Lives, rendring Rent, and died; and whether this was a 
good Leaſe to bind the Succeſſor, was the Queſtion ; and adjudged that it was not, becauſe prima 
Veſtura Terre is only the firſt cut of Graſs; the Grantee cannot feed it; therefore tis not ſuch an 
Hereditament of which a Leaſe may be made to bind the Succeſſor. Palm. 174. Biſhop of Oxford's 
Caſe. See Dyer 271. | | 

15. In a Special Verdict, the Caſe was, the Rectory of Cherry in Montgomeryſhire being in Leaſe 
for Years, a concurrent Leaſe was made thereof Anno 11 Car. which was confirmed by the Dean 
and Chapter; afterwards, Anno 16 Car. Dr. Manwaring being made Biſhop of St. Aſaph, made 
another concurrent Leaſe to the Defendant, of this Rectory, rendring the antient Rent, which 
laſt Leaſe was not confirmed by the Dean and Chapter ; the Queſtion was, whether this laſt Leaſe 
not confirmed, was void, or only voidable; and it was inſiſted, that it was voidable only, becauſe 
the Statutes 32 H. 8. and 1 Eliz. were made for the Benefit of the Succeſſors; and Leaſes not 
warranted by thoſe Statutes are Leaſes at * Common Law, which in ſuch Caſe makes them void- 
able, but not void; the Caſe was not adjudged. Hardr. 154. Thorowgood verſus Herbert. 

16. In a Special Verdict in Ejectment, the Caſe was, the Lands in Queſtion were Parcel of the 


Inheritance of the Archbiſhops of Jork; that a Leaſe was made thereof in 1604, reſerving the an- 


tient Rent; that Anno 1630, the Leſſee ſurrendered it to Archbiſhop Harſenett, and that ever ſince it 
was kept by him and the ſucceeding Archbiſhops in Demeſne, till the Year 1660, and then Fruyn 
Archbiſhop of Tork made a Leaſe of it for twenty-one Years to the Plaintiff; and the Queſtion 
was, whether this was a good Leaſe within the Statute 32 H. 8. by which Biſhops have Power 
to make Leaſes for twenty-one Years of ſuch Things which have for the greater Part of twenty 
Tears laſt paſt, before the Making thereof, been commonly demiſed, and in this Caſe the Lands had 
not been demiſed for thirty Tears laſt paſt before the Making this Leaſe ; two Judges were of Opi- 
nion, that this Leaſe was not good, but may be avoided by the Succeſlor, becauſe the Statute be- 
ing an enabling Law, ought ſtrictly to be purſued ; all enabling Laws imply a Negative, that it 
ſhall be ſo and no otherwiſe; two Judges of another Opinion, (viz.) that the Meaning of this Sta- 
tute was to reſtrain Biſhops from making Leaſes of their antient Palaces and Demeſne Lands which 
were never demiſed before, and that it did not extend to ſuch Lands which had been demiſed, and 
had gained an accuſtomed Rent; for if it ſhould be conſtrued literally, theſe Inconveniencies might 
happen, that if a Biſhop ſhould keep the Lands in his Hands for the Space of eleven Years, he 


can never make-a good Leaſe of them afterwards for twenty-one Years ; ſo if he ſhould * on 
. | eiſe 
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ſeiſed, and kept out of Poſſeſſion for eleven Years, he weuld be in the ſame Caſe 
Pemble verſus Sterne. | 
17. Caſe, &c. ſor diſturbing him in the Office of Regiſter of the Biſhop's Court at Briſt Il: Upon 
Not 22 pleaded, the Cale was found ſpecially thus, (viz.) that Bri/to/l is a new Biſhoprick 
founded in the Reign of H. 8. and taken out of the Biſhoprick of Salisbury; that this is a ne- 
ceſſary Office, and bath been granted ſeparalibus temporibus, ſince the Biſhoprick was founded, to 
Grantees and their Alligns, for three Lives; that this Office was granted to one Heap, that Ro- 
F- bert, late Biſhop of Briſtoll in the Year 1639. in Conſideration of the Surrender of that Grant, 
LY did grant this Office to Iſrael Pownell and his Aſſigns, for the Lives of Nathaniel, Edward and 
| Jae Pownell, and that Livery and Seiſin was made, &c. which Crant was confirmed by the 
Dean and Chapter, and that the Biſhop is dead, but Edward was {till living; that the preſent 
Biſhop granted it to the Plaiatiff for Life, and Livery and Seifin was made; that this Grant was 
likewiſe confirmed by the Dein and Chapter; they found the Statute 1 Elis. (viz.) that all 
Grants made by Biſhops of Lands or Tenements, &c. to their Biſhopricks belonging, other than 
for 21 Years, or 3 Lives, ſhall þ- void. and fo make a general Concluſion ; it was argued for the Plaine 
tiff, that this Leaſe for 3 Lives: could not bind the Succeſſor, becauſe the Statute enjoins, that ſuch 
Leaſes mult be made of rhe Lands vſa2/'y granted ; which Words import, that the have been 
granted Time out of Mind, which cannot be in this Caſe, becauſe this Biſhoprick was founded 
within Time of Memory; and the' it was taken out of the Biſhoprick of Salisbury, yet the Pre— 
ſcription in that old Biſhoprick will not extend ti this new one, but remains there till; to which 
it was anſwered, and fo adjuiyed, that as tathe granting Offices, there was no Difference between 
an old and a new Biſhoprick ; for they do ot make ſuch Grants by Virtue of any Preſcription, 
bur as they are Owners of the Eſtate, and ſeiſed thereof; beſides Offices of Neceſſity, are not re- 
ſtrained by any Statute, and this is ſuch an Office, and it cannot be a Prejudice to the Succeſſor 
to have an able and skiſul Officer in his Court, as ſoon as he is Conſecrated : It was for this 
Reaſon that the Crrant of the Regiſter's Office in Reverſion was held good in Dung and Fouler's 
Caſe ; and tis a Sign that this is an Office of Neceflicy, becauſe it was fo granted before the Statute 
1 Eliz. for the Jury have found, that it hath been fo granted ſeparalibus temporibus ſince the Bi- 
ſhoprick was founded in the Reign of H. 8. 'tis true, in Lamb and Walker's Caſe, the Grant 
RB was held void, bur it was, becauie it had not been fo granted before the Year 1609. which was 
long after 1 Eliz. Now the Jury ſhould have found, that this Office was uſually granted for 
three Lives before 1 E!iz.. for the Finding that it was ſo granted ſeparalibus temporibus after the 
Biſhoprick was founded is defective, becauſe that may be true, and yet not till after 1 Eliz. for 


which Reaſon the Parties agreed to take a Venire facias de nevo. 2 Lev. 136. Ridley verſus 
Pownell. 


: Raym, 166. 
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18. In a Special Verdict, the Caſe was, that the Biſhop of Exceſter was ſeiſed of the Manor 2 Mod, 
of Burniell, in which there was another Manor called Trecear ; they find the Statute 1 Eliz. in 57: 
Hac verba, and that the old accuſtomed yearly Rent reſerved upon a Demiſe of both theſe Manors 
was 67 J. 1 5.5 d. that Joſ-ph Hall, Biſhop of Exceſter, demiſed both theſe Manors to one Prowſe 
for 99 Years, determinable upon three Lives, reſerving the old Rent yearly of 67 /. 15. 5 d. that 
Prowſe aſſigned to Noſworthy, excepting the Demeſnes of Trecear ; that Noſworthy ſarrendered 
both the Manors to the Biſhop, who redemiſed the ſame to him, excepting the Demeſnes of Trc- 
cear, and excepting one Farm, Parcel of the Manor of Burniell, and this for three Lives, reſer- 
ving the old Rent of 67 J. 1 55. d. yearly ; the Queſtion was, whether this ſecond Leaſe was good, 
and that depended upon another Queſtion, (viz.) whether this was the old accuſiomed yearly 
3 Rent within the Intention of that Statute ; the Court was divided, for Vaughan Ch. Juſt. and 
3 Ellis were againſt the Leaſe, and Mindham and Atkins for it; but Vaughan dying, and North 
Ch. Jult. ſucceeding him, Judgment was given, that the Leaſe was good. 1 Mod. 203. Thred- 
needle verſus Lynham. | 

19. In Covenant the Plaintiff declared, that the Biſhop of Salisbury, who was Predeceſſor to the 2 Lev. 
Defendant, being ſeiſed in Fre, demiſed to the Plaintiff for 21 Years, reſerving the antient Rent, 68. 
and covenanted for himſelf and his Succeſſors, to diſcharge all Publick Taxes ; and that ſince the 
Defendant was made Biſhop, a Tax was aſſeſſed on the Land by Ad of Parliament, which the Plain- 
riff paid, and the Defendant refuſed to diſcharge it; and upon Demurrer to this Declaration, the 
firſt Objection was to the Form of it, for that he declared, that the Predeceſſor Biſhop was ſ-:ſed, 
and did not ſay, in jure Eccleſiæ, for he might be ſeiſed in his Natural Capacity ; therefore the 
Declaration was held ill; as to the Matter in Law, the Queſtion was, whether this was ſuch a Co- 
venant as is incident to a Leaſe, which a Biſhop hath Power to make by the Statute 32 H. 8. it 
was ſaid by Ch. Juſt. Hale, that if this had been an antient Covenant in former Leaſes, it might 
have been good to bind the Succeſſor, ſo as to diſcharge the Leflee from Payment of Penſions, : 
Tenths, &c. but then it muſt have been averred to be an antient Covenant, which this could not, 
becauſe this Way of Taxing lately came in; but that this Covenant (be it as it will,) would not 
avoid the Leaſe. 1 Vent. 223. Davenant verſus Biſhop if Salistus;. 
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1. IF the Patron and Ordinary had by Deed granted to the Parſon, that he might grant a 

Rent-Charge out of the Glebe, ſuch Grant of the Parſon would have bound his 
Succeſſor's at Common Law, before the reſtraining Statures, tho' it had not been confirmed 
by the Dean and Chapter, for in ſuch Caſe the Ordinary alone might have agreed to 
the Grant made by the Parſon, either by his Licenſe precedent, or by his - Contirmation 
ſubſequent, without the Confirmation of the Dean and Chapter, becauſe they could not in- 
termeddle in any Thing which the Biſhop did as Ordinary; but yet in ſuch Caſe the Licenſe 
or Confirmation had not been good to have made the Charge perpetual, unleſs the Patron had 
a Fee-ſimple in the Patronage. 9 Eliz. Dyer 252. 

2. If a Biſhop hath two Chapters, both mult confirm his Leaſes. 11 Eliz. Dyer 282. 

3. The Antient Rent of twenty Quarters of Corn, reſerved to a Priory, came to the Crown 
by the Statute of Diſſolutions; adjudged, that a Leaſe made thereof was good by the Statute 27 
H. 8. cap. 21. by the Word Hereditament, for it may deſcend or eſcheat. 7 Eliz. Owen. 32. 

4. The Deanery of V. was diſſolved by Act of Parliament, and a new Dean made of a new 
erected Deanery, to which the Poſlefſions of the Prebend of C. were annexed ; this new Dean 
having taken upon him to be a Prebendary in the ſame Church where he was Dean, was de- 
prived by the Biſhop in his Viſitation, for taking two Dignities in one Church; and another 
Dean was made; but upon an Appeal the firſt Dean was reſtored, and then ſome Leaſes which 
he had made before his Deprivation, were confirmed by the Biſhop and Chapter ; afterwards, 
upon another Appeal this Dean was removed, and the other was reſtored again, who would 
have avoided thoſe Leaſes ; but adjudged he could not, for by the Confirmation of the Chapter 
thoſe Leaſes were made good, and there was no Occaſion to have them confirmed by the Biſhop, 
or by the King, as was pretended, becauſe a Deanery is a Spiritual Promotion, and not a Dona- 
tive. Paſch. 10 Elix. Dyer 273. 

5. The Dean and Chapter of Worceſter made a Leaſe of Lands which they had in Right of the 
Church, to L. E. for the Life of three other Men, reſerving the antient Rent half yearly ; ad- 
judged, that this is not void by the Statute 13 Eliz. cap. 10. for tho' the Lands were heriotable, 
and the Heriot was omitted in the Leaſe, yet becauſe the annual Rent was reſerved, and the He- 
riot was not a Thing annual, or any ways depending on the Rent, the Leaſe was good; and 
kn tho' the antient Rent was payable quarterly, and by this Leaſe it was to be paid only half-yearly- 
14 ly, yet the Statute is ſufficiently ſatisfied by the Payment of the Rent yearly, which Word was o- 
i [1 ; mitted in my Lord Montjoy's Caſe, which ſee Poſtea Leaſe by Tenant in Tail. 6 Rep. 37. 
— | 11 Dean and Chapter of Worceſter's Caſe. 

41g Moor 6. The Warden and Fellows of A!/-Souls College in Oxon, made a Leaſe for 20 Nears; it was 
11. 593. S. C. objected, that the Leaſe was void, and not warranted by the Statute 13 Eliz. cap 10. which makes 
| "$8 | all Leaſes void, other than for twenty-one Tears ; but adjudged, that the Statute was made to a- 
- 1148 bridge the long Leaſes heretofore made by Colleges, and to limit them to to a ſhorter Meaſure of 

Time, (viz) to twenty-one Years, or three Lives; but not to reſtrain them punctually to that 
Time, ſo that they could not make them for any ſhorter Term; and tho' it was not found that 
any Rent was reſerved on this Leaſe, *tis not void for that Reaſon, becauſe, if the other Side will 
„ take Advantage of it, he ought to plead the Statute, and ſhew it; beſides, 'tis not void againſt 
| Hardr. * Warden who made it, but 8 his Succeſſor, tho* no Rent is reſerved. 1 Leon. 306, 314. 
1 1 FR 326. Carter verſus Cleypole. 
14; 2 Cro. 7. A Prebend made a Leaſe of Lands, Parcel of his Prebendary, with an Exception of Oaks, 
1417 pal 458. S. C. Aſhes, Cc. and this Leaſe was confirmed by the Archbiſhop, who was Patron, but not by the 
Dean and Chapter ; adjudged, that the Confirmation was good, but this Prebend having made a 
| ſecond Leaſe, without any Exception in it, that Leaſe was held void upon the Statute 13 Eliz. 
cap. 10. 3 Bulſt. 290. Smith verſus Bowles. 
8. If the Parſon and Ordinary make a Leaſe for Years of the Glebe to the Patron himſelf, and 
| afterwards the Patron aſſigns this Leaſe to another, ſuch Aſſignment is good, and the Confirma- 
tion of the firſt Leaſe made to himſelf, and his Deed, doth enure to a double Intent, (vix.) to 
make the Aflignment of the Leaſe good, and to a Confirmation of that Leaſe to the Aſſignee. 
Rep. 15. 
; 2 Parſon made a Leaſe for forty Years, the Biſhop of London being Patron and Ordinary 
confirmed it under his Hand and Seal, without the Dean and Chapter; the Parſon died, and the 
Biſhop collated another, and he made a new Leaſe, which was well confirmed; adjudged, that 
the firſt Leaſe was good. 19 Eliz. 359. | | 
Cro.Eliz. 10. In Ejectment there was a ſpecial Verdict, in which the Caſe was, The Dean and Chapter 
167. S. C of E. made a Leaſe of Lands to V. R. rendring Rent to be paid at the Chapter-Houſe in E. and 
in Default thereof on the Days on which it was reſerved to be paid, that the Leaſe jhould be void; 
the Rent was not paid, tho' demanded at the Chapter-Houſe ; then the Dean and Chapter made 
another Lecſe to R. R. for forty Years, Cc. to which they fixed their Common Seal, and a ro 
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of Attorney to D. D. to make Livery, c. which was done accordingly ; it was objected, that 


this Leaſe was not good, becauſe V/. R. the firſt Leſſee, was then in Poſſeſſion; but adjudged, 
that the Leaſe was good before any Livery made by the Attorney, and before any Entry made 
by the Dean and Chapter; for a Deed of a Corporation is a perfect Deed by the Date and Seal, 
before any Delivery ; for as to ſuch Deeds a Delivery is not neceſſary, neither is any Entry re- 


quiſite by a Corporation to avoid a Deed. 
ſtea Verdict. (I) 2. S. C. 


Hill. 31 Eliz. 2 Leon, 97. Willis verſus Fermin. Po- 


11. By the Statutes 1 & 13 Eliz. Biſhops and other Eccleſiaſtical Perſons are reſtrained to alien 
or diſcontinue any of their Livings, &c. The Maſter and Fellows of Magdalen College after the 
Statute 13 Eliz. conveyed a Houſe, Parcel of their Poſſeſſions, to the Queen in Fee, upon Con- 
dition, that ſhe ſhould convey the ſame to L. E. in Fee; the Queen accordingly granted it unto him ; 
adjudged, that the Queen is not exempted out of the general Words of Statutes made cither for the 
Advancement of Religion or Learning, or for the Relief of the Poor, or to ſuppreſs Wrongs ; 
and the Statute 13 Elix. was made to ſuppreſs Dilapidations, &c. and that the Maſter and Fel- 
lows are within the ſaid Act, and diſabled to grant in Fee; and then the Queen could not take 
from them who were ſo diſabled, tho' *tis not a Diſability fmpliciter, but ſecundum quid; for the 


Maſter and Fellows ſhall not avoid this Grant, but his Succeſſor ſhall do it. 
Caſe. 6 Rep. 60. 


Magdalen College's 


12. The Plaintiff declared, that the Ablot and Convent had made a Leaſe for Years, and this 
was held good, tho' it had been better if the Declaration had been, that the Abbot, with the Aſ- 
ſent of the Convent, bad leaſed, becauſe the Convent being dead Perſons in Law, cannot properly 
be ſaid to make a Leaſe ; but the Dean and Chapter muſt of Neceſſity join in making one, for 


they are able Perſons. Gods. 211. Ireland verſus Barker. 


13. In a Quare Impedit, the Caſe upon a Demurrer was, The Chapter of the Collegiate Church 
of Southwell, was ſeiſed of the Advowſon of H. in Groſs, in the Right of their Church, and 
having preſented one Eſco, they granted the next Avoidance to Ed. King, from whom by meſne 
Aſſignments it came to E. Bligh, who after the Death of Eſco preſented the Defendant ; the 
Points were, whether the Grant of the next Avoidance was reſtrained by the Statute 13 Eliz. 
cap. 10. and whether that Statute is a general Law, for it was not pleaded; adjudged, that tho' 
the Statute mentions Deans and Chapters, and tho? in this Caſe there is a Chapter, and no Dean, 
yet the Grantors are within the Statute; for the Words Deans and Chapters ſhall be taken diſ- 


. this Law, 


junctively, becauſe if they are to be taken jointly, then a Dean alone could not be with 
in reſpect of thoſe Poſſeſſions which he holds in Right of his Deanery : Now this Statut 


all Grants, Gifts, & c. other than ſuch on which the old Rent is reſerved, this Grant of the next 
Advowſon mult be void ah initio; and thiee of the Judges againſt one held this was a general 


reſtraining 


Law, becauſe it concerned all the Clergy. 1 Mod. 254. The Chapter of Southwell verſus Biſhop 


of Lincoln. 


(C) 
By Colleges, &c. upon the Statute 18 Eliz. cap. 6. 


and 2 HE Statute 18 Eliz. prohibits the Maſter and Fellows of Colleges, &c. to make any 
Leaſes for Life or Years, unleſs a third Part of the antient Rent at leaſt, be reſerved and 
paid in Cory, ſor the Uſe of the College, otherwiſe the Leaſe to be void; a Leaſe was made by a 


cuſtomary in London, and againſt Common Right. 


College of the Rectory of St. Lawrence's Church in London; adjudged, that tho? the Tithes in 
London do not conſiſt in Corn, but in Money, and tho' in ſuch Caſe there muſt be a Defe& of 
this Special Reſervation in Corn, yet the Leaſe is good; becauſe the Profits of this Rectory did 
not conſiſt in Tithes, which renew yearly, and are of Common Right, but of Tithes which are 
1 Leon. 19. Kemp verſus Hollingbroke. 

2. The Dean and Canons of Mindſor agreedjto caſt Lots for certain Leaſes of Lands of the Church, 
and to have Aſſurances made of the ſame, that after the Lots were caſt every one might know what 
Lands he ſhould have, and to have Aſſurances made accordingly ; and in order thereunto the Bo- 
dy Corporate entered into a Bond of 500 J. to every Canon, that he ſhould have a Leaſe, and the 
Canon on the ſame Day entered into another Bond to the Corporation to pay them 510 J. if 
they made the Leaſe to him, &c. and it was proved, that they agreed amongſt themſelves, that 


one 500 J. ſhould be ſtopped for the other, and that the Corporation was only to have 10 J. for 


. See Stat 43 Elix. Moor 789. Dean and Canons of Windſor verſus Penrin. 


7A 


the new Leaſe; adjudged, that the Bond by the Corporation of 500 J. to each Canon, was 
void by the Statute 18 Eliz. it being executed for making a Leaſe contrary to the Statue 13 E- 


(D) By 


1 Roll. 
Rep. 151. 


2 Mod. 


56. 
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1098 Leaſes, 


(D) 


By Chancello2s, „* other Eccleſiaſtichs. Sce Leaſes. 
| 4. | | 


1. Prebendary made a Leaſe for Years of Part of his Prebend, and this was confirmed by 

A the Dean and Chapter ; but becauſe it was not confirmed likewiſe by the Biſhop, the 
Leaſe was adjudged void, and the Reaſon is, becauſe the Biſhop is Patron and Ordinary of every 
Prebend. Paſch. 33 H. 8. Dyer 60. | 

The Queſtion was, whether a Leaſe made by a Prebendary was within the Statute 32 H. 8. 
cap. 28. becauſe that Statute mentions a Seiſin in Right of the Church, and a Prebendary is ſeiſed 
in Right of his Prebend ; but adjudged he is within the Equity of the Statute 4 Leon. 51. Acton 
verſus Pitcher. | 

2. A Prebendary, who was ſeiſed of a Re&ory in Right of his Prebend, made a Leaſe thereof 
for ſeventy Years ; the Biſhop, who was Patron of the Prebend, granted the next Avoidance 
thereof to G. D. which Grant was confirmed by the Dean and Chapter; then G. D. the Grantee 
of the next Avoidance confirmed the aforeſaid Leaſe to the Leſſce; then the next Avoidance of 
the Prebend came to G. D. who preſented N. V. and he was inſtalled, and afterwards- died, 
and then the Biſhop collated K. to the Prebend, who was inſtituted and inducted into the 
Rectory, and made a Leaſe to the Plaintiff; and the Defendant claimed under the fiſt Leaſe 
made by the then Piebendary, and confirmed by the Grantee of the next Avoidance ; but ad- 
judged, that his Confirmation was of no Effect, becauſe N. V,. came in by a Grant of the 
next Avoidance, confirmed by the Dean and Chapter before the Grantee confirmed the Leaſe, and 
by Conſequence that Grant being compleat, could not be ſubject to his Confirmation; and there- 
fore when K. entered on the Rectory in Right of his Prebend, he was ſeiſed in his Demeſne as of 


Fee, and did thereby totally defeat the Leaſe, ſo as it could never take effect againſt any Succeſſor. 


Hob. 7. Spendlos verſus Birkett. 
3 Bulſt. 3. In Covenant, the Plaintiff declared, that T. T. the Defendant was Parſon of D. and 
201. covenanted with the Plaintiff, that he ſhould have the Tithes of certain Lands in the Pariſh for 
three Years ; that afterwards he (the Defendant) reſigned, and another Parſon was inducted, by 
* 13 Eliz. Reaſon whereof he {the Plaintiff) could not have the Tithes ; the Defendant pleaded the Statute 


cap. 20. * 13 and 14 Eliz. and upon a Demurrer to the Plea, it was adjudged ill, becauſe the Defendant 


14 Eliz did not plead, that he was abſent from his Parſonage for eighty Days, Cc. for otherwiſe his Co- 


cap. 11. yenant is not made void by theſe Statutes. 1 Roll. Rep. 403. Rudge verſus Thomas. 

4. A Parſon made a Leaſe of his Rectory for ſixty Years, which was confirmed by the ſuc- 
ceeding Biſhop and Patron, and neither of them Biſhop or Patron at the Time when the Leaſe was 
made; yet adjudged, that the Leaſe thus confirmed was good. Cro. Car. 27 Sir Rob. Baniſter's Caſe. 

5. In an Action on the Caſe upon an Iſſue d'refted out of the Exchequer-Chamber, to try 
whether a Leaſe made by the Petty Canons of St. Paul's, of the Rectory of St. Gregory for 21 
Years, was good, or not : The Cale upon the Evidence appeared to be thus, (viz.) Anno 13 Car. 
2, the ſaid Petty Canons made a Leaſe to the Plaintiff and his Wife of the Rectory of St. Grego- 
ry's for twenty-one Years, rendring Rent of 40 J. per Annum, and the Plaintiff covenanted to 
pay yearly a Couple of Capous, or 6s. 8 d. in Money; and it appeared, that former Leaſes had 
been made of this Rectory, reſerving ſeveral Rents under 40 /. per Aunum; but in the laſt Leaſe, 
that was made before the Leaſe now in Queſtion, there was 40 J. per Annum Rent reſerved, and 
a Couple of Capons ; adjudged by Hale Ch. Baron and the Court, that the laſt Rent reſerved up- 
on the laſt Leaſe ſhall be taken to be the accuſtomed Rent within the Statutes 32 H. 8. cap. 28. 
and 13 Elix. cap. 10. becauſe the firſt Rent reſerved upon the firſt L eaſe made after thele Statutes 
bath been altered ſince that Time; but that the Rent reſerved upon thislaſt Leaſe now in Queſtion, 
was not the accuſtomed Rent, becauſe that was 40 J. per Annum and a Couple of Capons ; ſo that the 
Capons being reſerved they were Parcel of the Rent: *Tis true the Leſſee covenanted to pay them 
yearly, but that Covenant will not amount to a Reſervation, becauſe it will not bind the Wife, 
if ſhe ſurvive her Husband ; they held likewiſe, that a Leaſe of Tithes for twenty-one Years, is 
good within theſe Statutes; but not for three Lives, becauſe Debt will not lie for the Rent. Hardr. 
325. Morris verſus Antrobus. | 

6. Upon a Trial at Bar by a Devonſhire Fury, the Caſe was, a Prebendary of Salisbury, Anno 4 
Ed. 6. made a Leale for 99 Years of the Rectories of Kinſtanton and Yelamton in Devon, to 
commence after a Leaſe then in Being, which Leaſe was confirmed by the Biſbop and Dean and 
Chapter of Salisbury, and accordingly enjoyed by the Leſſee, which at this Time was one Pol- 
lexfen ; and it was adjudged, this was a good Leaſe, tho' it was not confirmed by the Bifhop 
of Exceſter, in whoſe Dioceſe theſe Rectories were; tis true, they are not within the Diocele 
of Salisbury, but becauſe they were granted by H. 2. and the Biſhop of Exceſter then being, 
and annexed to a Prebend of Salisbury, they were now Parcel of the Prebend there; and there- 
fore tho* they are inducted by the Biſop of Exceſter, yet they are inſtituted by the Biſhop of Sa- 

. ti;bury, and take an Oath of canonical Obedience to him; and a Lapſe thereof ſhall not incur to 
the Biſhop of Exceſter : 'Tis true, the Leſſee had employed ſome Friends to take 2 Leaſe of ſome 
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ſucceeding Prebendaries; but that ſhall not be a Surrender of the old Leaſe; for a Leaſe in Truſt 


made to a Friend in majorem cautelam, ſhall not be taken to be a Surrender of the old Leaſe. 
Sid. 75. Gie verſus Rider. 


7. In a Prohibition, the Caſe was, A Prebendary, who had a peculiar Juriſdiction, made a Raym. 
Leaſe for Years of his Prebend with all Profits, Commodities and Advantages thereunto belonging; 88. 


the Queition was, whether the Eccleſiaſtical Juriſdiction paſſed by theſe Words to the Leſſee, ſo 
zs he could make a Commiſſary to hold Courts; the Court was divided, two Judges being of O- 

inion, that the appointing a Commiſſary was annexed to the Spiritual Perſon, and not to the 
Los Body of the Prebend ; and two of another Opinion; therefore they ordered, that the Plain- 
tiff ould declare on his Suggeſtion, and that the Defendant ſhould demur to it, that it might 
come. judicially before the Court. 1 Lev. 125. Sherrock verſus Boucher. 

8. In a Special Verdict in Ejectment brought by the Succeſſor of a Prebendary, the Caſe was, 
The former Prebendary made a Leaſe, &c. for Life, habendum a datu; the Queſtion was, whe- 
ther this ſhould bind his Succeſſor; and it was inſiſted, that it ſhould not, becauſe, by the Sta- 
tute 13 Eliz. cap. 10. thoſe Leaſes by Eccleſiaſtical Perſons are only good, which are to com- 
mence from the Time of the Making, but here the Time of the Making is excluded, ſo that tis a 
Leaſe in Reverſion, and therefore void, for tis not to commence in Intereſt till the Day after the 
Day of the Date or the Making, for habendum after the Date is the ſame as habendum after the 
Day of the Date : But this was denied on the other Side; for the Word Dare is equivocal, *tis of- 
ten taken for the Day on which the Indenture was dated; and if it ſhould be ſo taken in this 
Caſe, then, *tis true, this Deed would be void; but in Propriety of Speech, the Date of a Deed 
is the Delivery thereof, for Datus in Latin, taken either as a Participle or Subſtantive, ſignifies 
delivered or Delivery, fo that this Leaſe commenced from the Delivery, and then 'tis good; and 
this would be a more reaſonable Expoſition than to make all void: Serjeant Levinz tells us, that 
the Judges were not ſettled in their Opinions; but at laſt, upon Conſideration of Cleyton's Caſe, 
of Osborne and Rider's Caſe, of Mellow and May's Caſe, of Fox and Collier's Caſe, of Bacon and 
Williams's Caſe, of Berwick's Caſe, and of Dyer 286, 288. b. Moor 40, and Latch 54, they held 
the Leaſe was good. 3 Lev. 438. Hatter verſus Aſh. 

9. Ejectment for the ReQory of Kingsbury; at a Trial at Bar it appeared, that it belonged to 
the Chancellor of Wells, which he and all his Predeceſſors had as Chancelors of that Church; and 
by Conſequence the Leaſe which he made to the Plaintiff is not good, becauſe not confirmed by 
the Dean and Chapter; but adjudged, that tho' he had this Rectory as Chancellor, yet his Leaſe is 
good againſt the Succeſſor, tho* not confirmed, &c. for he is not inter minores ordines; no more is 
the Præcentor of Sarum, who is the firſt of the Choir all over England. Sid. 158. Biſſe verſus 
Holt. 3 Cro 350. Watkinſon verſus Man. S. P. of a Prebendary. 

10. In a Special Verdict in Eje&ment, the Caſe was, A Vicar being ſeiſed of an Houſe, &+c. 
Parcel of the Endowment of his Vicarage, and fituate in a Market-Zown, made a Leaſe thereof 
for three Years; and after one Tear was expired, he made another Leaſe thereof, dated 12 Sept. 
for twenty-one Years, to commence from Michaelmas following, rendring Rent during the Term, 
and payable at the uſual Fealts, or within ten Days after, which Leaſe was confirmed by the 
Archbiſhop, Patron of the Vicarage, and by the Dean and Chapter of Canterbury ; the Queſtion 
was, whether this Leaſe ſhould bind the Succeſſor ; it was objected, that it was void, becauſe the 
Rent was reſerved on the uſual Feaſts, or within ten Days after, ſo that the Term ending at Mi- 
chaelmas would be expired before the laſt Payment was due, for that was not until ten Nays after; 
but adjudged, that becauſe the Reſervation of Rent was during the Term, the Leſſee ſhall not 
have ten Days after Michaelmas in the laſt Year ; but adjudged, that this was a Leaſe in Rever- 
ſion, and ſo rot warranted by the Statute 14 Eliz. which excepts Leaſes in Reverſion, and this 
was ſuch a Leaſe, becauſe it was to commence at a Day to come, (viz.) at Michaelmas next af- 
ter the Date; but if it had been to commence preſently, the Court ſeemed to incline that it had 
been void, becauſe there was another Leaſe in Being, and for ſo many Years as were to come of 
that Leaſe, ic would be a Leaſe in Reverſion; and the Statute 18 Eliz. which allows a concurrent 
Leaſe, io that there be not above three Years of a former Leaſe in Being, extends only to the 
13 Elis for 'tis recited therein, and makes no Alteration of the Statute 14 Elix. and this was the 
Opinion of Hob. in Crane and Taylour's Caſe, fo. 269; but Hale was of another Opinion, (viz.) 


]f the Leaſe had been to commence preſently, it had been good and a concurrent Leaſe, bechuſe 


there was leſs than three Years in Being of the former Leaſe, and that the Stature 18 Eliz. qua- 
lines Leaſes made upon the 14 Eliz. as well as thoſe made on the 13 Eliz. becauſe the 14 Eli. 


doth not repeal the 13 Eliz. but is an Appendix to it, and enlarges it as to Houſes in Market- 


Towns; and therefore the 18 Eliz. reciting the 13 Eliz. doth by Conſequence recite the 1 4th 
Eli2,. and there is ſuch a Connexion between all the Statutes concerning thoſe Leaſes by Eccle- 


baitical Perſons, that they are to have Conſtruction by one another. 1 Vent. 244. Baily verſus 
Maxin. 


7 A2 | (E) D2owned 


2 Salk, 
413. 


Lev. 112. 


2 Lev. 
61. 


Leaſes. 


4 _ OY CY — ** ths. the wa X * —— : — — 


— 


= #- -4av — — — 
I ” * 
— — — 2 > MA A 233 = * Aa r — 8 — — — 
— - — - 22 * - — — I 
— (ge - 2 = —— — - _ 1 1 a - - ** — 32 * — - A * — * * * = 
. 4 2 b R 0 * — 4 - = 
e — — " \ - * 2 8 5 2 8 SL „ & 4 — 822 
— — — oy > th <—_— > — 4 — — — E dl ACIE - = 54 2 x « <4. 23. ku jo” —_— 1 1 — — 
— 2 - — — — _ 2 — 4 — - — 2 N — — = nnen i 
- mating _ ns . — — — „2 — = = 
* a - i a A. th 3 Ges abs. oo MEE _ == - _ — — — 
— 2 2 K T%> <->” wee = — n — k — F4 
- — — oe ® \ : 4 22 „* 4 2 « » © nm - - l „ \ — 
= 5 a 329 4 - 4 3 " 1 - n 5 
—_ * — — * * - * * — _ - = . — - 8 2 T C2 - -S 2 anne — - — — 8 — —— — = _—_ _ © * d = * — . * 3 
— —_— 2 —— ax ut + — s - .. - - 2 2 — i . - 4 
— 5 — — — —— — — — — 
— 2 4 — — 5 — 5 a - — — = = — 4 a — — — — - — 5 b —— 
7 
: 


— . 2 > * J 
— > — 

* — FT nw Ie — 
= — 4 —— — —— 

— - = 
— 
— 
C \ 
ET 


1 
Dꝛowned in the Inheritance, and where not dꝛowned. 


1. * Replevin, & c. the Caſe was, T. Smith was a Copyholder, and the Lord of the Manor 

made a Leaſe of the Copyhold Lands to V IP. and granted the Reverſion to J. M. and his 
Heirs ; the Leſſee aſſigned his Intereſt to the Copyholder himſelf, who accepted the Aſſignment ; 
adjudged, that by the Acceptance of this Aſſignment the Copyhold Eſtate is determined, becauſe 
an Eſtate at Common Law, and by the Cultom, cannot ſubſiſt in one Perſon at the ſame Time; 
and becauſe an Eſtate at Common Law cannot merge in a cuſtomary Eſtate, therefore the Eſtate 


at Common Law, (viz.) The Term for Tears ſhall take Place before the cuſtomary Eſtate. 1 And. 


191. Smith verſus Lane. | | 

2. Leaſe of 100 Tears to N the Leſſor granted the ſame Lands, and in the ſame Year, to C. B. 
in Fee; who leaſed it to R. V,. for twenty-one Years; afterwards the Leſſee for 190 Years aſſigned 
that Term to C. B. who had the Inheritance, and then the ſaid C. B. granted a Rent-charge of 
20 l. per Annum to L. E. and died; adjudged, that the Term for 100 Years was drowned in the 
Inheritance, for otherwiſe it would avoid the ſecond Leaſe for twenty-one Years, and that Term 
being in C. B. the Grantor is now Subject to the Rent. 2 Cro. 619. Salmon verſus Swane. 

3. Leaſe for Years to R. H. who entered into a Bond to the Leſſor, with a Condition to pay an 
Annuity for a certain Term of Years to B. E. if ſhe fo long live, and the Leſſee ſhall enjoy the 
Lands; afterwards the Leſſee ſurrendered his Term to the Obligee, ſo that it was drowned in the 
Inheritance, yet it ſhall have Continuance as to the Payment of the Annuity. Poph. 39. Forth 
verſus Holborough. | | 

. The Leſſor made a Leaſe for 100 Years, the Reverſion was afterwards granted to T. S. for 
Life, afterwards the Leſſee aſſigned his Eſtate to him who had the Reverſion in Fee; and it was 
adjudged, that tho' the Term for Years ard the Fee- ſimple met in one Perſon, yet it was not de- 
ſtroyed, becauſe by Poſſibility the intervening Eſtate, (viz.) the Eſtate for Life, might out-laſt the 
Term; and this was Alderman Garraway's Caſe. See Hardres 417. | 

5. In a Special Verdict in Ejectment, the Caſe was, Cook being ſeiſed in Fee, made a Leaſe to 
Fountaine for ninety-nine Years, and not long after he by Leaſe and Releaſe conveyed the Rever- 
ſion and Inheritance to the ſame Fountaine and T. S. to the Uſe of Cook and the Heirs of his Body, 
Remainder over ; the Queſtion was, whether by this Conveyance all or any Part of this Leaſe was 
drowned in the Inheritance; and for the Plaintiff it was argued, that if any Part of it is merged, 
it can be only a Moiety in Fountaine, for the other Moiety was conveyed to a Stranger; that the 
true Reaſon of Merger is not the Admitting that the Leſſor hath a Power to convey, but ' tis be- 
cauſe two ſuch different Eſtates cannot ftand together in the ſame Perſon; but here is no Merger at 
all, becauſe the Statute 27 H. 8. of Uſes, ſaves the Right of him who is ſeiſed to the Uſe of an- 
other; to which it was anſwered, that the Reaſon of Merger is, becauſe the Leſſee hath admit- 
ted a Power in the Leſſor to convey the Whole, tho' a Moiety was only in himſelf; *tis true, the 
Statute ſaves the Right of him who is ſeiſed to the Uſe of another ; but here being a Conveyance 
by Leaſe and Releaſe, the Leaſe for ninety-nine Years is merged by his Accepting the Leaſe for a 
Year before he became ſeiſed by the Releaſe to any Uſe at all, and ſo not within the Statute ; it 
was not adjudged. 2 Lev. 126. How verſus Stile. 


1 
Ok Endoꝛſements on Leaſes, 


I. A Leaſe may be determined by Force of a Condition endorſed before the Sealing and Deli- 
very of the Deed, as well as by Force of a Condition within the Deed it ſelf. 2 Cro. 
453. in Griffith and Stanhope's Caſe. 


( 
Foz Life, good; and by what Moꝛds created, &c. 


1. A Leaſe was made to a Chantry-Prieſt, habendum to him and to his Executors, and after- 

wards a Releaſe was made to him and his Succeſſors; adjudged, that he ſhall have an 

Eſtate for his own Life, for the Releaſe ſhall enure according to the Leaſe, which was to him and 
his Executors, and not to his Succeſſors. Mich. 1 Fac. Wake's Caſe. 

2. Husband and Wife ſeiſed of Lands to them for Life, and the Heirs of the Husband bargain- 

ed and ſold the ſame to V. R. and his Heirs, upon Condition, that if they paid 190 J. to the ſaid 

1. R on ſuch a Day, that it ſhould be lawful for them to have their former Eſtate; and that 


after ſuch Payment, the ſaid Bargain and Sale, and all Aſſurances by them made, ſhould be to oe 
2 | 2 
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cauſe the Defendant did not ſhew the Place where the five Marks were paid. Dyer 27. 


: 
K — 


Uſe of the Husband and his Heirs; afterwards the Husband and Wiſe joined in a Fine to the ſaid 
. R. and declared the Uſes thereof, as in the ſaid Deed of Bargain and Sale; then the Husband 
died, and the Widow paid the Money and entered, and married the Plaintiff ; adjudged, that he 
had a good Title, during the Life of his Wife, for tho* ſhe was not mentioned in that Limitation 
where the Eſtate was limited to the Uſe of her Husband and his Heirs, yet that Limitarion ſhall 
not controul her Eſtate for Life; for the Condition it ſelf, and all the Clauſes in the Deed ſtood 
well with her Eſtate for Life. Cro. Elix. 744. Southcot verſus Man. | 


(H) 
Foz Life, not good. 


I. Enant in Tail of certain Lands entered into an Houſe built on thoſe Lands, and ſaid, Byo- 
ther, I here demiſe to you my Houſe as long as you live, &c. adjudged, this was no E- 

ſtate for Life, becauſe it wanted Livery, for to every Leaſe for Life is requilite either an Act 
which the Law ſhall adjudge a Livery, or apt Words which amount to it; but if he had deli- 
vered any Thing which came off the Land, it had been a good Livery; or if he had ſaid, Enter 
on the Land and enjoy it during your Life, it had been a good Livery. 6 Rep. 26. Sharp's Caſe. 
2. Leaſe for Life; provided, that if the Leſſee die within ſixty Years, that his Executors ſhall 
have ſo many of thole Years as ſhall be to come after his Death; adjudged no Eſtate for Life, 
by Reaſon of the Jucertainty, and the Proviſo made it only a Covenant. Dyer 150. Gravener's 


Caſe. 


(1) 
Pleading Leaſes fo2 Life and fo2 Pears, not good. 


1. EBT upon Bond, dated 10 November; the Defendant pleaded an Indenture dated the 

ſame Day, by which the Plaintiff demiſed to the Defendant the Rectory of B. for a cer- 
tain Term, paying ſo much Rent, in which Deed the Defendant covenanted to diſcharge the 
Plaintiff from all Charges, &c. during the Term, and that he would repair the Buildings, and 
that he would not aflign the Term without Licence of the Plaintiff; and then he ſhewed, that 
he entered and paid the Rent, and alſo five Marks, which were all the Charges, &c and de- 
manded Judgment / actio; and upon Demurrer to this Plea it was adjudged for the Plaintiff, be- 


2. Archbiſhop Cranmer, Anno 25 H. 8. made a Leaſe of the Manor of H. to one P. for forty 
Years, which Leaſe was confirmed by the Dean and Chapter; afterwards, Auno 30 H. S. he grant- 
ed a Ren:- charge of 10 l. per Annum to Dr. Butts, iſſuing out of the ſaid Manor, for fifty Years, 
which Grant was likewiſe confirmed; the Doctor aſſigned over the Rent-charge to his Nephew ; 
and all this Matter appearing in the Pleading, it was adjudged ill, becauſe zo Place was alledged.- 
where the Confirmation was made; neither was it pleaded, that the Rent was aſſigned or granted 
over to the Nephew by Deed, and it cannot be aſſigned over without Deed. Dyer 139. Cran- 
mers Caſe. Hutton 54. Lightfoot verſus Brightman. S. P. but there it was cured by Verdict. 

3. Treſpaſs for Entring his Cloſe, &c. the Defendant, as to the Entry, Cc. pleaded, that G. 
was Parſon of B. within which Pariſh the Cloſe was; and by Deed under his Hand and Seal de- 
miſed the Tithes of the ſaid Cloſe to him for three Years, by Virtue whereof he entered, Oc. 
and upon Demurrer this Plea was held ill, becauſe he juſlified under a Leaſe for Years, and did 
not ſay Hic in Curia prolat'. 2 Cro. 360. Rolls verſus Boulton. See 10 Rep. 92. in Dr. Leyfeild's 
Caſe. S. P. Hill. 22 Car. B. R. Rot. 1857. Jones verſus Dung. S. P. 

4. Debt by an Executor, in which he declared, that his Teſtator was in his Life poſſeſſed 
of Land for a Term of Tears, and being ſo poſſeſſed, aſſigned Part of the Term to another, re- 
ſerving Rent; and that the Aſſignee made an Aſſignment of his Intereſt to the Defendant, that 
the Teſtator died ſeiſed of the Reverſion of the Term, and that the Plaintiff, who was his Execu- 
tor, brought an Action of Debt for the Rent arrear ; upon Demurrer to the Declaration it was ad- 
judged againſt the Plaintiff, becauſe it did not appear in his Declaration, that he who made the 
Leaſe to his Teſtator was ſeiſed in Fee, or of any other Eſtate by which he could make a Leaſe. 
1 Brownl. 48. Scott verſus Herbert. 

5. In Replevin, the Defendant made Conuſance, as Bailiff of B. B. for Damage-feaſant, ſetting 
forth a Leaſe to his Maſter for Years, Cc. the Plaintiff replied, that before the ſaid Leaſe one 
V. NV was ſeiſed of the faid Land, &c. and by Indenture dated 14 E. 7. it was witneſſed, that 
the ſaid . I. demiſed to the Plaintiff for Life, habendum poſt mortem of R. and N. and that 
they being dead, he put in his Cattle; and upon Demurrer to this Replication the Defendant 
had Judgment, becauſe the Plaintiff had pleaded a Grant of a Revetſion, without Livery or At- 
tornment ; beſides, he did not plead poſitively, that V. H did demile the Lands to him for Life, 


\ 


but only that the Indenture witneſſeth it, Dyer 118. Sæintlec's Cafe. 
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(K) 
Ot Powers to make Leaſes, 


3 \ Power to make Leaſes for twenty-one Years, and accordingly a Leaſe was made for twen- 


ty-one Years, and before the End of it he made another Leaſe for twenty-one to the 
ſame Leſſee, bearing Date on the zoth Day of March, to begin at Michaelmas following ; adjudg- 
ed, that this ſecond Leaſe was void, becauſe, for the Time, it was a Leaſe in Reverſion; and it 
being a Liberty or Power, it ought to be ſtrictly purſued. Cro. Eliz. 5. Salop Counteſs verſus 
roth. 5 Rep. S. C. I | 
> He who had the Reverſion in Fee, after an Eftate for Life, levied a Fine to the Uſe of him- 
ſelf till the Marriage of his Son, then to the Uſe of himſelf for Life, with Power to make Leaſes, 
provided they do not exceed twenty-one Years or three Lives, reſerving the antient Rent, Re- 
mainder to his Son in Tail; he made a Leaſe for ninety-nine Tears, if two Perſons ſhould ſo long live; 
adjudged, that the Leaſe was good, and that he had purſued his Authority, becauſe he had a ge- 
neral Power to make Leaſes, tho* by the ſubſequent Proviſo it was reſtrained to twenty-one Years 
or three Lives; but if he had only a particular Power to make Leaſes for twenty-one Years, or 
three Lives, in ſuch Caſe he could not make Leaſes for ninety-nine Years, determinable upon three 
Lives. 8 Rep. 69. IWhitlock's Caſe. 

3. Tenant for Life of a Manor, which was then in Leaſe for Tears, levied a Fine thereof to 
the Uſe of her ſelf for Life, and afterwards to the Uſe of her eldeſt Son in Tail, with a Power for 
her at any Time to make Leaſes for twenty-one Years; ſhe made a Leaſe for twenty-one Years, 
when the former Leaſe was in Being, to begin after the Determination of that Leaſe; adjudged, 
that this ſecond Leaſe was not good, for it ought to have been a Leaſe in Poſſeſſion, and not in Re- 
verſion. 2 Cro. 318, Holcomb verſus Hawkins. See Winter verſus Loveday. 

4. Leſſee for Life, and afterwards the Leſſor levied a Fine to the Uſe of IL. E. for fifteen Tears, 
then to the Uſe of himſelf for Life, with a Power to make Leaſes for twenty-one Tears or three 
Lives, in Poſſeſſion ; adjudged, that this Term of fifteen Years is preſently ſubje& to that Power 
which was reſerved to * Leaſes, Cc. but that the Leſſee for fifteen Years ſhould have the 
Rent during that Term. 2 Cro. 349. 12 Fac. Fox verſus Prickwood. 

5. A Settlement was made for Life, Remainder over ; Proviſo, that Tenant for Life may make 
Leaſes of all or any Part of the Premiſſes, ſo as he reſerve 5 s. per Acre for every Acre; now, this 
Settlement being made of Lands and a Rectory, and the Tenant for Life having made a Leaſe of 
the Whole, rendring Rent, which amounted to more than 5 s. per Acre for the Lands, but no- 
thing for the Tithes ; the Queſtion upon a Demurrer was, whether this was a good Leaſe of the 
Rectory; it was argued that it was, becauſe the Power to make Leaſes is in the Affirmative, and 


the Reſtraint cannot be intended to extend to the Reſervation of Rent by the Acre, out of that 


which doth not conſiſt in Acres, as Tithes do not; adjudged upon the Authority of 2 Roll. Abr. 
Tit. Power 262. 2 good Leaſe of the Rectory; tho per Hale Ch. Juſt. if it had been res integra, 
he ſhould be of another Opinion. 2 Lev. 150. Waker verſus [akeman. 


(L) 
By Tenant in Tail. 


I. Enant in Tail before the Statute 32 H. 8. entered into Recogniſance to him in Remainder, 

T not to make any Eſtate longer than for his own Life; adjudged, that if he aſterwards 
makes a Leaſe for twenty-one Years, or three Lives, his Recogniſance 1s forfeited ; but he in Re- 
mainder ſhall not avoid the Leaſe made according to the Statute. Paſch. 33 H. 8. Dyer 48. Earl 
of Bridgwater's Caſe ; but this Caſe hath ſince been denied to be Law. 8 Rep. 34. In Paine's 


Caſe. 


2. A Guardian, during the Minority of an Infant, Tenant in Tail, who was but one Year old, 
made a Leaſe for twenty Years; adjudged not good by the Statute 32 H. 8. to bind the Iſſue in 
Tail; and ſo 'tis in Caſe of a Tenant in Dower, Tenant by the Curteſy, or of the Husband ſei- 
ſcd in Right of bis Wife, becauſe they have no Inheritance. 10 Eliz. Dyer 271. 

3. Tenant in Tail made a Leaſe to begin at Michae/mas next for twenty Years ; adjudged a good 
Leaſe. 8 Eliz. Dyer 271; and fo is a Leaſe for ten Years, and afterwards for eleven Years. Leon. 
147. Read verſus Naſh. f 

4. Tenant in Tail, with Power to make Leaſes, reſerving the antient Rent, made a Leaſe of 
two diſtinct Farms, reſerving the antient Rent in one entire Sum out of the Mole, when Part of 
it was never let before, and when it was payable before at four ſeveral Payments, and now it was 
to be paid at two Payments, but did not ſay yearly ; adjudged, that this was not the true and an- 
tient Rent. 5 Rep. 3. Lord Mountjoy's Caſe. | 

5. In Eje&ment, the Court directed the Jury at Bar in theſe Points, (viz.) the Lands were Co- 
pybold for Life ; the Tenant for Life, in Poſſeſſion, ſurrendered to the Lord of the Manor in Tail, 
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who made a Leaſe for three Lives, to commence from the Day of the Date, and the antient Co- 
pybold Rent was reſerved, and more; ruled, that this Land ſhall be reputed to be uſually let 

within the Statute 32 H. 8. tho' it was never let before but by Copy of Court-Roll, and that 

this Copyhold-Rent reſerved on the Leafe, ſhall be taken to be the antient accuſtomed Rent 

within the ſame Statute ; and that a Leaſe to commence a die datus is good, if Livery was made 

after the Date. Moor 759. Banks verſus Brown. 

6. Tenant in Tail of a Manor, to which an Advouſon was appendant, granted the next A- 
voidance, and died; adjudged, that the Iſſue in Tail may avoid this Grant, becauſe *tis only of 
a Chattel Intereſt, and not a Rent reſerved on it. 1 Roll. Rep. 190. Bowles verſus Malter. 

7. Two Coparceners in Tail; the Husband of one of them, who was Tenant by the Curteſy, 
joined with the other in a Leaſe, rendring Rent to one of them and their Heirs ; adjudged 'tis 
not a good Leaſe within the Statute 32 H. 8. becauſe the Rent is not reſerved to the Donee 
and his Heirs, but to the Tenant by the Curteſy jointly with the other. Latch 45. Thompſon's 
Caſe. 

8. In a Special Verdict, &c. the Caſe was, Tenant in Tail to him and to the Heirs Males of 
his Body, had Iſſue two Sons by two Fenters, and died; the eldeſt Son entered and made a Leaſe 
for twenty-one Years, reſerving Rent to himſelf, his Heirs and Aſſigns, and afterwards died with- 
out Iſſue Male, having two Siſters of the whole Blood, who were his Heirs at Law; the Que- 
tion was, whether this Rent, thus reſerved, ſhall go to the ſecond Brother, to whom the Re- 
verſion deſcended as Heir Male of the Body of the Father, or whether ic ſhall go to the Siſters, 
as Heirs at Law to the Leſſor, i. e.) whether this was a good Leaſe within the Statute *32 H. 8. * 32 H. 8. 
to bind the Iſſue in Tail; and this depends upon the Proviſo in that Act, (viz.) That the Rent cap. 28. 
ſhall be reſerved to the Leſſor and his Heirs, or to thoſe to whom the Lands would go, if no ſuch 
Leaſe had been made: Now the Word Heirs in this Caſe muſt be intended ſuch Heirs as the 
Statute appoints ; but this Direction was not purſued in this Reſervation, becauſe the half Bro- 
ther, who is the Heir in Tail, is neither Heir General or Special to him who made this Leaſe, 
for he is Heir Special to his Father, and not to his elder Brother; ſo that he (the half Brother) 
can never be intended by this Word Heirs ; if fo, then the Reſervation of this Rent is made to 
the Siſters, who are the General Heirs of the Leſſor, and by Conſequence the Leaſe is void, 
becauſe the Rent is reſerved to ſuch Heirs to whom the Land would not have gone, if no ſuch 
Leaſe had been void, when *tis expreſly required by the Statute, that the Rent ſhall be reſerved 
to him to whom the Reverſion belongs; but adjudged, that where Rent is reſerved generally to 
a Man and his Heirs, tis incident to the Reverſion, and in ſuch Caſe the Word Heirs ſhall be 
taken ſecundum ſubjettam materiam, (i. e.) Heirs to the Eſtate in Reverſion; and if ſo, then the 
ſecond Brother is Heir to the Eſtate, and the Statute creates a Privity between him and the Leſ- 
ſee, becauſe it gives the Rent to him to whom the Reverſion goes; ſo that this is a good Leaſe, 
and warrantcd by the Statute. Hardy. 89. Cother verſus Merrick, See Whatt's Caſe, and Mallo- 
ric's Caſe, and Whitlock's Caſe. 


(M) 


Of Leaſes fo2 Years, where good, and by what UWozds; and what 
paſſes, and what not, 


I. Eaſe for Years was made by the Words, Demiſe, Grant, and to Farm let, together with all 

Timber-Wood, Under-Wood, and Hedge-Wood, except great Oaks growing in a cer- 
tain Cloſe; it was the Opinion of the Ch. Juſt. Dyer, that by Virtue of the Word Grant, the 
Leſſee might cut down the Timber-Trees ; but the other three Judges were of a contrary O- 
pinion. Hill. 23 Eliz. Dyer 374. + 

2. Where a Leaſe for Years is made by the Words Demiſe and to Farm let, an Action of 
Covenant may be brought upon the Word Demiſe, in which the Term it ſelf, and not Damages 
ſhall be recovered. 2 Leon. 104. Andrew's Cale. ; 

3. The Owner of the Land ſaid, You ſhall have a Leaſe of my Land for twenty-one Years, pay- 
ing 205. per Annum ; make ſuch a Leaſe,” and I will ſeal it; adjudged, that this was a good 
I caſe by Pa-o!, and the making it in Writing is but a farther Aſſurance. Cro. Eliz. 33 Mal- 
don's Cale. 

4- Leaſe from Tear to Tear, as long as both Parties pleaſe; the Leſſee poſſeſſed the Lands for 
two Years, and Part of the third Year, and then died; adjudged, that tho' this was only a Leaſe 
for two Years at firſt, yet when it was enjoyed for Part of the Third Year, it was then a 
Leaſe certain for that Year. Cro. Eliz. 775. Agard verſus King. See Poſtea pl. 7, 15. 

| 5. Leaſe for eighty Years, if the Leſſee ſhould fo long live, and if he died within that Term, 
then his Eſtate ou ceaſe, and that then it ſhould remain to B. B. for and during the Reſidue of 
the ſaid Term; this Demiſe to B. was adjudged void, becauſe the Original Leaſe to the firſt Leſ- 
ſee was not abſolute for eighty Years, but only ſub modo, if he ſhould fo long live ; and then 
it being determined by his Death, there could be no Reſidue of that Term. 1 Rep. In the R:c- 
tor of Cheddington's Cale. 
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Leaſes. 


Palm. 
319. S. C. 


Noy 728. 


* 


6. In a Special Verdict in Treſpaſs, the Caſe was, the Leſſor covenanteth, demiſeth, and letteth 
to Farm to Agnes and Anthony, (the now Plaintiff) and to the Heirs of the ſaid Anthony, the 
Meſſuages, &c. Habendum to the ſaid Agnes and Anthony, and to the Heirs of the ſaid Anthony, 
from the Date, Cc. to the End of 99 Tears ; ard the ſaid Agnes and Anthony, for themſelves 
and the Heirs of the ſaid Anthony, covenanted to pay one Penny yearly during the Term ; and 
the Leſſor, &c. covenanted at the End of the ſaid Term to make a new Demiſe to the Heirs of 
Anthony ; the Queſtion was, whether this was a Lenſe for Years, or a Grant in Fee ro Anthony; 
it was inſiſted, that in the Premiſſes of this Deed, Agne, and Anthony were ſointenants for Lite, 
Remainder in Fee to Anthony ; that the Habendum was repugnant in itſelf, becauſe in one Senſe 
Agnes and Anthony had an Eſtate for Years, and in another Senſe it was to them and to the Heirs 
of Anthony for Years ; if it ſhould be taken in this Senſe, then the Eſtate of Freehold granted 
in the Premiſſes would be deſtroyed, becauſe a Freehold and a Term for Years cannot ſubſiſt in 
one Perſon at the ſame Time; therefore the Law will judge, that the Leſſor intended to 
paſs the Inheritance by the firſt Words of this Deed ; but adjudged, that this is a Leaſe for Years 
to Agnes and Anthony; for in all Deeds a Conſtruction ſhall] be made according to the Inten- 
tion of the Leſſor or Grantor, that ſo ſuch Intention is not againſt Law; and *tis not material tho 
in the ſame Sentence ſome Words are contradictory to the other : Now in the principal Caſe, the 
Words in the firſt Part of this Leaſe are, that the Leſſor doth covenant, demiſe, and let to Farm, 
cc. to the ſaid Agnes and Anthony, and the Heirs of Anthony, which are vain Words, becauſe 
if Anthony ſhould have an Eſtate in Fee, then the Leſſor did neither demiſe, nor let to Farm, 
ſo that this Part of the Demiſe being repugnant, ought to be expounded by the Habendum, and 
other Covenants mentioned in the Leaſe, by which it appears, that the Leſſor intended only to 
paſs a Leaſe for Years; for tho' it mentions the Heirs of Anthony, yet it likewiſe takes Notice of 
the Term of 99 Years; and the Covenant to pay a Penny every Year during the Term, and that 
the Leſſor at the End of 99 Years will grant a farther Term, plainly ſhew, that he intended on- 
ly to grant a Term for Years, and not the Fee. 1 And. 223. Baldwin verſus Martin. 

7. Leale for oze Tear, and fo from Year to Year, &c. adjudged, that ſuch Leaſe, after three 
Years, is but a Leaſe at Will; and this differs from Agard's Caſe, anten pl. 4. for that was a 
Leaſe from Tear to Year, ſo long as both Parties pleaſe. 6 Rep. 35 B. Biſhop of Bath's Caſe. 

8. V. R. Leſſee of a Piece of Ground or Garden-Plat, aſſigned his Leaſe to C. who built two 
Houſes on it, leaving a ſufficient Garden- Plat; afterwards the Leſſor made another Leaſe to D. 
of all the Garden-Plat or Piece of Ground, late in the Tenure of the firſt Leſſee, and now in 
the Tenure of C. adjudged, that all the Garden-Plat, as it was in the Tenure of the firſt Leſ- 
ſee, did paſs, tho' Part of it was built on; for he leaſed it as entirely to D. as he did to the firſt 
Leſſee. 2 Cro. 648. Barton verſus Brown. | 

9. Leaſe of a Stock of Sheep, and the Leſſee covenanted to reſtore to the Leſſor, at the End 
of the Term, ſo many in Number as he took in | eaſe; afterwards the Leflor granted the ſame 
Stock to L. E. whereas in Truth the antient Stock were ſpent ; adjudged, that the Property of the 


Sheep remains in the Leſſor, as long as any of them are living which were firſt leaſed; but if any 


of them die, then the Property of thoſe which come in their Room, doth belong to the ] eſſee; 
and therefore it was adjudged, that L. E. the ſecond Leſſee ſhould have no more than thoſe 
which were firſt leaſed, and did remain alive at the End of the Leaſe. Godb.113. H/ood verſus Aſh. 

10. One who was ſeiſed of a Manor, and of a Tenement in Fee, and poſſeſſed of a | eaſe for 
Years, did give, grant, bargain, ſell, enfeoff and confirm to I. E. the Manor and Tenement, and 
all other his Lands and Tenements, &c. adjudged, that the Leaſe for Tears did not paſs by thele 
General Words. 1 Bulſt. 99. Turpine verlus Foreigner. = 

11. Covenant to convey Lands to V. R. and his Heirs ; Proviſo, if the Covenantor paid to the 
ſaid V. R. 1001. at the End of thirteen Years, he might re-enter ; and farther the Covenantor 
did covenant with V. R. and his Heirs, that he ſhould enjoy the Lands till the End of thirteen 
Years, and afterwards for ever, if the 100 J. was not paid, and that he would pay yearly to the 
ſaid V. R. two Capons, and would not commit Waſte ; it was infilled, that this Covenant did a- 
mount to a * Leaſe, otherwiſe the Covenant, not to do Waſte would be vain; but adjudged, 
that it was not a Leaſe; for the Intent of the Parties was only to make a Conveyance by Way 
of Mortgage, which is but a Covenant, that // R. ſhould enjoy it during the Time of the Mort- 
gage. 2 Cro. 172. Evans verſus Thomas. 

12. Covenant with V. R. that he ſhould have, poſſeſs and occupy ſuch Lands for 7 Years, 
without any Diſturbance, in Conſideration whereof V. R. covenanted to pay 200 J. per Annum 
Rent, and being diſturbed he brought an Action of Covenant ; it was objected, that this Action 
did not lie, becauſe he had no Leale, for the Word Demiſe was omitted ; but adjudged a good 
I eaſe, eſpecially fince it was made by the Owner of the Land; for in ſuch Caſe a Licenſe to oc- 
cupy, &c. ſhall amount to a Leaſe; but if this had been done by a Stranger, then it would have 
been only a Covenant : Now if a Licenſe to occupy will amount to a Leaſe, as it was adjudged 
Trin. 37 Eliz. in Sir James Harrington's Caſe, a Covenant, that the Perſon ſhall poſſeſs and oc- 
cupy, will do ſo too. 3 Bulſt. 204. Tiſdale verſus Sir William Eſſex. See Rent. (D) 1. Drake 
verſus Monday, S. P. | Joey ; 

13. The Leſſor made a Leaſe for forty Years, and coyenanted with the Leſſee, that he ſhould 
have convenient Eſtovers, Cc. in a Wood, which was not Parcel of the Lands demiſed ; ad- 
judged, that it was good, and that theſe Words do not reſtrain him, but he may have Eftovers 


likewiſe out of the Lands leaſed, Hetl. 77. Thompſon verſus Coniers. 
3 | 14. The 
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adjudged, that this Grant to Nicholas the Son, his Uncle Nicholas being then living, was void. 
. Jones 416. Berry verſus Burlace. 

15. Leaſe for one Tear, and fo from Year to Year, Sc. the Plaintiff brought an Action of 
Debt for Rent arrear in the Third, without averring, that the Defendant entered, and was pal 
ſeſſed, Oc. in that Year; adjudged this is a good Leaſe for two Years, and afterwards 'tis but 
an Eſtate at Will; therefore, if an Action of Debt is brought for Rent arrear in the third Year, 
the Plaintiff muſt alledge the Continuance of the Poſſeſſions, otherwiſe the Action will not lie. 


Sid. 423. Goſtwick's Cale. 1 Mod. 4. S. C. Goſtwick verſus Maſon. 1 Lutw. Rep. 213. Belaſiſ: 
verſus Burbridge, S. P. See antea pl. 4. See Venire facias. (A) 36. S. C. 
16. In a Special Verdict in Ejectment, the Caſe was, the Leſſor made a Leaſe of Tenements, 
dated 23 Sebtemb. Cc. Habendum to the I eflee for 81 Years, from Michaelmas next enſring, if 
I. R. ſhould ſo long live; and after the Death of . R. for thirty one Years ; the Leſles en- 
tered on the 23 Septemb. which was before the Commencement of the Leaſe, and continued in 
Poſſeſſion ſome Years, and then the Leſſor entered on him, and the Leſſee being out of Poſſeſ- 
ſion, aſſigned the Term to the Plaintiff, who brought this Ejectment, and had judgment; it 
was held, that this Term being not to commence till Michaelmas, after the Date of the | cale, it 
was till that Time a future Intereſt, and the Entry by the Leſſce, was a Diſſeiſin, and not a Poſ- 
ſeſſion by Virtue of the Leaſe; that the thirty-one Years was an Addition to the frit Term, 
and not a future Intereſt, but a Continuance of the firſt Term; for *tis not to be ſuppoſed, that 
IV. R. ſhould ſurvive 81 Years, and ſo fiviſh one Term before the other ſhall commence ; but if 
the thirty-one Years had been to another, and not to the ſame Jerſon, it would have been a fu- 
ture Intereſt, but 'tis one ard the ſame Term with the 81 Years, ard not turned into a Right by 
the Entry of the Leſſee, becauſe he never was poſſeſſed by Virtue of the I eaſe, but by Ditſeifin 
and the Leſſor had Reaſon to re-enter, to purge the Diſſeiſin; but by his Re-entry he did turn 
the Term to a Right, and if ſo, tis aſſignable by the Leſſee at any lace out of the Lard ; now 
the Term for 81 Years was determined by the Death of V. R. ſo that the Queſtion was about 
the thirty-one Years, and ſome of the Judges held it tF be a future lutereſt and never diſplaced, 
and ſo well aſſignable. 1 Lev. 45. Hennings verſus Brabaſon. 
17. In a Special Verdict in Trover, the Caſe was, One ſeiſed of Lands, in which there were 
ſome Mines open, and ſome not, demiſed the Lands and Mines to the Defendant, who opened 
a neu Coal-Mine never open before, and digged and carried away Coals, for which the Action 


was brought; it was inſiſted for the Plaintiff, that theſe Mines which were open only paſicd, be- 


ing ſufficient to ſatisfy the Words in the | eaſe; as where a Man demiſes Lands and Timber, the 
Leſſee is not impowered to fell it; and fo it was adjudged in this Caſe, that the Mines which 
were open paſſed, and no more. 2 Lev. 184. Aſtry verſus Ballard, | 

18. Ruled by Hol: Ch. Juſt. that a Leaſe for a Year by Parol, and fo from Year to Year, as 
long as both Parties pleaſe, and that the Leſſee ſhould not go away without a Quarter's Warning ; 
that ſuch an Agreement about a Quarter's Warning did not affect the Land in Point of Intereſt, 
but was only a collateral Agreement to bind the Leſſee; that if at the Year's End the Leſſee had 
quitted the Poſſeſſion without giving a Quarter's Warning, he would be liable to pay a Quar- 
ter's Rent by Virtue of this Agreement; that if he enters on a ſecond Year, he is bound for 
that Year, and likewiſe to a Quarter's Warning, and ſo on, and that the Caſe would be the 
ſame, if the Leaſe was in Writing ; that if there is a Leaſe by Deed for a Year, and fo from 
Year to Year, as long as both Parties agree; this is binding but for one Year; but if the Lel- 
ſee enter upon the ſecond Year, he is bound for that Year ; but if *tis for a Year, and fo from 
Year to Year, as long as both Parties ſhall agree, till fix Years expire; this is a Leaſe for ſix 
Years, but determinable every Year, at the Will of either Party ; but if *tis for a Year, and fo 
from Year to Year, till fix Years expire, this is a certain Leaſe for ſix Years. Mod. Caſes 215. 


(N) 
Ok Miſrecitals and Milnoſmers in Leaſes, 


I, 1 E Dean and Chapter of Carliſle were incorporated by the Name of the Deay and 
Chapter Eccleſia Cathedralis Sancta & individuæ Trinitatis Carliſie, and they made a 
Leaſe, leaving out the, Word Individuæ, and adding totum Capitulum de Eccleſiæ præd'; adjudged, 


that this Variance being not in the Subſtance of the Name, it was a good Leaſe, Mich. 11 K- 
lix. Dyer 274. 
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Leaſes. 


2. But where the College of Eaton was founded per nomen Præpoſiti & Collegii Regalis Colle- 
gii Beatæ Mariæ de Eaton juxta Windſor, and they made a Leaſe, leaving out Collegium Beate 
Marie ; it was adjudged a void Leaſe. Trin. 4 Mar. Dyer 150. 

2. Leaſe of a Cloſe of Land, called Ca//is, in the Pariſh of H. in the County of Berks, where- 
as in Truth the Cloſe was in the County of Bucks, the ſaid Pariſh extending into both thoſe Coun- 
ties; adjudged, that the Leaſe was good. Trin. 13 Eliz. Dyer 292. . 

4. But where a Leaſe was made of an Houſe in the Pariſh of St. Botolph without 4 10 
and it was not in that Pariſh, but im St. Botolph Alderſgate ; this was adjudged void, becauſe the 


Leſſor had given no Name to the Houſe. 22 Eliz. Dyer 376, 2 Ed. 4. 19. Plowd. 399. 


5. A Feme ſole, who was Leſſee for Years, married, then he in Reverſion made a Leaſe of the 
ſame Lands for Years, to commence after the Term demiſed to the Husband, when in Truth it 
was not demiſed to him, but to his Wife, and transferred to him by the Intermarriage ; yet ad- 
judged, that this was a good Leaſe, and had a certain Commencement, notwithſtanding the Miſ- 
recital. Plow. Com. 192. In IWrioteſly verſus Adams. | 

6. Dean and Chapter of I/orceſter were incorporated by the Name of the Dean and Chapter 
of the Cathedral Church of Chriſt and the bleſſed Virgin Mary of Worceſter, and they made a 
Leaſe, by the Name of the Dean of the Cathedral Church of Chriſt, and of our bleſſed Lady the 
Virgin of Worceſter, and the Chapter there; tis void. 2 Bulſt 303 Butler verſus Fincher. 


(O) 


By what Acts ſurrendered and extinguiſhed, and what not. See Ex- 
tinguiſhment. (E) per totum. 


i E N. 8. being ſeiſed in Fee, made a Leaſe for twenty Years to V. R. and afterwards 

H granted the Reverſion to the Biſhop of B. who regranted the ſame ta the Crown, and 
now the Crown made a new Leaſe of the ſame Lands to . R. and this was for ſixty Years ; 
per Curiam, the firſt Leaſe is drowned, becauſe . R. accepted the ſecond Leaſe, and the ſecond 
Leaſe is void for not reciting the firſt Leaſe, it being a Leaſe upon Record. Cro. Elix. 231. Wing 
verſus Harris. | 

So where the Leſſee for Years took another I eaſe of the ſame Eſtate from the Guardian in 
Socage, this is a Surrender of his firſt Leaſe ; the ſecond Leaſe was made in the Name of the 
Guardian. 4 Leon. 7. Millet verſus W/ilkguſon. 

2. Lellee of a Manor for 99 Years, tales a Leaſe of the Bailiwick of the ſaid Manor for twen- 
ty-one Years; it was objected, that this was not any Surrender, becauſe it was of another 
Thing, and of another Nature, and therefore might well ſtand with the Leaſe ; but if he had ta- 
ken a Rent-Charge, a Common, or Eſtovers, or any Part of the Manor, it had been a Surrender ; 
ſo if Leſſee for Years of an Advowſon is preſented to the Church, 'tis a Surrender. 2 Cro. 84. 


_ Gibſon verſus Searle. 


3. Leaſe for Years by Deed, and during the Term the Leſſee accepts a leſſer Term by Word; 


this is a Surrender of the Term which he had by the Deed. Style 448. Timbrell verſus Bullock. 


4. The Plaintiff declared on a Leaſe made by the Dean and Chapter, but did not ſet forth, that 
they were ſeiſed in jure Ecclefiz, nor what Eſtate they had in the Land; adjudged, that the De- 
claration was ill, for he ought to ſet forth what Eſtate they had, becauſe probable they might 
have an Eſtate for the Life of another, who might then be dead. H. 22 Jac. Latch. 14. Newman 
verſus Marſh. 


2 
Of the Dates, Commencement and Determinations of Leaſes. 


I. IN Replevin, the Caſe was, the Uſes of a Fine were declared to Thomas Lovett for Life, 
with ſeveral Remainders over ; Proviſo, that if Thomas Lovett ſhall leaſe the Tenements 

to any Perſon, for any Number of Years, not exceeding ninety-nine Years from the Time of making 
ſuch Leaſe, reſerving the antient Rent, then the Cognilees ſhall be ſeiſed, &c. of the Premiſſes fo 
demiſed, to the Uſe of fuch Perſon to whom the ſame ſhall be demiſed, for ſv many Years as are 
contained in the ſaid Demiſe ; afterwards Thomas Lovett demiſed the Premiſſes to Thomas Willett, 
habendum a die confectionis of the Leaſe for 60 Years, rendring to Thomas Lovett yearly, and af- 
ter his Death to ſuch Perſon who ſhall have the immediate Remainder or Reverſion, by Virtue 
of the ſaid recited Deed of Uſes, the Sum of 3 J. which was the antient Rent, c. One Que- 
ſtion was, whether this Leaſe was made purſuant to the Proviſo; it was inſiſted, that it was not, 
becauſe it ought to commence from the Time of the Making; for ſo is the Proviſo, and not from 
the Day of Making, as this was: Sed per Guriam, this Leaſe is warranted by the Proviſo, for 
theſe Words, from the Day of the Making, &c. do not limit when the Leaſe to Lovett ſhall com- 
mence, but to reſtrain him from making a Leaſe for more than 99 Years, from the Time of = 
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ſter verſus Trafford. 


Leaſes. 


%, 
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king ſuch Leaſe; but he is not reſtrained from Making a Leaſe for ſixty Years, to commence 
twenty Years after; ſo that the Meaning of this Proviſo is, he may make a Leaſe for ninety-nine 
Years, from the Time of the Making ſach Leaſe, or for any other Term of Years which doth not 
exceed that Number. 1 And. 273. Harecourt verſus Pole. ER! a 

2. In Waſte againſt Executors, the Writ ſuppoſed quod tenent for a Term of Years, c. the 
Defendants appeared and craved Oyer of the Indenture, which was for ſixty Years, provided, that 
if the Leſſee die after the End of the firſt thirty-one Years of the ſaid Term for ſixty Years, then 
it ſhould be good for one Year next after his Deceaſe, and after the End of that Year, then to 
be void, and that then the Leſſor, his Heirs or Aſſigns might enter; then they pleaded, that 
thirty-one Years of the ſixty Years, were paſſed in the Life-time of the Leſſee, and that afterwards 
he died (viz. on ſuch a Day) by which the Term was void, & fic non tenent, &c. and upon a 
Demurrer to this Plea it was inſiſted, that by the Teſte of the Writ it appeared to be brought 
within a Tear after the Death of the Leſſee, and if ſo, then his Executors tenent, &c. and adjudg- 
ed, that the Writ was good, for the Term doth not ceaſe till a Year after the Death of the Leſſee. 
1 And. 285. Leonard verſus Pennant. 

3. Libel for Tithes, the Defendant ſuggeſted for a Prohibition, that a Leaſe was made of thoſe 
Tithes to T. R. for three Years, and at the End thereof for other three Years, and fo from three 
Years to three Years, during the Life of the Leſſor; the Leſſee died, and nine Years were expired; 
the Queſtion was, whether this was a Leaſe for twelve Years, or not; and it was held, that it 
was, for a Leaſe for three Years, and from the End thereof to three Years, is a Leaſe for fx Years, 
and ſo from three Years to three Years, is a Leaſe for other fix Years. 1 Roll. Rep. 287. Newberry 
verſus Rathbone. 

4. In Eje&ment, the Plaintiff declared on a Leaſe made the 14th January, 30 Eliz. to have 
from Chriſtmas laſt paſt for three Years, and at the Trial produced a Leaſe dated 13 Januar), 
30 Eliz. and he proved, that the ſame was ſealed and delivered on that Day; it was objected, 
that this Evidence did not maintain the Declaration, but that it was naught for this Variance ; 
but adjudged good, for a Leaſe executed 13 January, is a Leaſe on the 14th of the ſame Month. 
4 Leon. 14. Price verſus Foſter, 

5. In Ejectment, the Plaintiff declared on a Leaſe made the 1oth Day of October, Cc. Haben- 
dum from the 2oth Day of November, without ſaying next enſuing, or in what Year; and this be- 
ing found ſpecially, the Queſtion was, whether it was a void Leaſe; it was admitted, that where 
the Commencement was impoſſible, the Leaſe was void, as if it was to commence on the 31ſt of 
September, but that tis not ſo where the Commencement is certain, for there it ſhall commence 
from the Day of the Delivery; but adjudged, that an incertain Limitation makes the Leaſe void, 


becauſe it being Part of the Agreement, the Court cannot determine what the Contract was, it 
being incertain what it was. 1 Mod. 180. 


6. Error of a 4 in Ejectment in Lancaſter, wherein the Caſe on a Special Verdict was, 


The College, in the Reign of Queen Elizabeth, made a Leaſe (reciting therein another Leaſe made 
by them in the Reign of Ed. 6.) to Trafford, for twenty-one Tears, Habendum from the ſaid Term 
made in the Reign of Ed. 6. rendring Rent, with a Clauſe of Re-entry for Non-payment, with a 
Covenant, that after the ſaid twenty-one Years ended, the Leſſee ſhould have the Lands for twenty- 
one Years, and fo till ninety-nine Years thezce next enſuing ſhall be ended; the Jury found, that 
there was no Leaſe made in the Reign of Ed. 6. and that ninety-nine Years were expired fince the 
Date of the Leaſe made in the Reign of Queen Elizabeth; but if computed from the End of the 
Term of twenty-one Years, then they are not expired; adjudged, that the Leſſee ſhall have 
ninety-nine Years over and above the twenty-one Years, becauſe the Words thence next enſuing, 


import a future Time, and muſt in this Caſe neceſſarily relate to the End of the firſt twenty-one | 


Years, for it cannot be reckoned from the Date of the Leaſe made in the Reign of Queen Elixa- 
beth, becauſe then it ſhould have been from Hence next enſuing. 2 Lev. 241. College of Manche- 


(Q) 
Ok Leaſes at Will, 


1. F an Action of Debt for Rent on a Leaſe at Will of Houſes in London, and tried at Bar 
it was ruled, that if Leſſee for Years holds over his Term, and continue to pay his Rent 

quarterly, as before, this amounts to a Leaſe at Will; and if he begins a new Quarter and deter- 

mines his Will before 'tis ended, he ſhall pay that Quarter's Rent. Alen 4. Sir Bowes's Caſe. 

2. In Replevin, the Defendant avowed for Rent upon a Leaſe at Will; the Plaintiff replied, that 
the Defendant, before he took the Plaintift's Cattle, made a Leaſe for Years, by Virtue whereof 
the Leſſee entered; the Defendant, in his Rejoinder, confeſſed the Making the Leaſe, but ſets forth 
a Special Agreement between him and the Leſſee, that the Leſſee ſhould not enter till ſuch a Time, 
and traverſes that he did enter; the Plaintiff ſurrejoins, and traverſes the Agreement; and upon a 
ſpecial Demurrer it was held, that if the Defendant had done any Act inconſiſtent with the Conti- 
nuance of the Eſtate at Will, it ſhall determine it from ſuch Time as the Tenant at Will rakes No- 
tice of it; but if the Defendant had been outlawed, that ſhould not determine his Will till Seiſure, 
nor an Extent upon him until the Libergte, 1 Vent. 247. Hinchman v. 1:5. Ray m. 3 24. 2 Lev. 88. 


a 7B 2 3. Ruled 
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3. Ruled per Holt Ch. Juſt. that both Leſſor and Leſſee, where the Eſtate is at Will, may de- 
termine their Will when they pleaſe ; but if the Leſſor determines it within a Quarter, he ſhall 
loſe that Quarter's Rent; and if the Leſſee determine it, he muſt pay a Quarter's Rent. 2 Salk. 
413. Leighton verſus Theed, 


Teet. 


Of Leets in General. (A) Of Pleadings in Replevin, and Avow- 
| 1 ries for Amerciaments in the Leet. (B) 


* 
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(A) 
Ok Leets in General. See Copyhold. (E) per totum. 


F a Jury in a Leet refuſe to make a Preſentment, the Steward may aſſeſs a Fine. 4 Eli. 
Dyer 221. The Earl of ArundePs Caſe. | 
And yet a Steward is not an Officer of Record, therefore where the Defendant was 
indicted at a Leet of the Earl of Bath for a Perjury, it was objected, that every Leet is 
the King's Courr, and therefore it ought to be at the Court of the King, and not of the Earl of 
Bath. 4 Leon. 105. 

2. The Leet was firſt derived out of the Sheriff's Torn, *tis a Court of Record, and *tis ac- 
counted the King's Court, rho* kept in particular Manors, becauſe the Authority was originally 
belonging to the Crown, and from thence derived to inferior Perſons. 1 Brown 36. 

3. A Man may preſcribe to hold a Leet oftner than twice in a Year, and at other Days than 
appointed by Magna Chart a, cap. 35. becauſe that Statute is in the Affirmative. 2 Leon. 28, 266. 
The King verſus Partridge. 2 Leon, 74. Lawſon verſus Hare. S. P. 3 Leon. 78. S. C. | 
The Defendant entitled himſelf to a Leet and a Fee pro certo Lete, by Reaſon of an Hun- 
dred ; and in ſuch Caſe tis ſufficient for him in Pleading to ſay, that he is ſeiſed of the Hundred 
without ſhewing a Deed. 2 Leon. 74. Lawſon verſus Hare. 3 Leon. 78. S. C. Poſt-a pl. 10. S. C. 

5. If three Coparceners are ſeiſed of a Manor in Fee, to which a Leet is appendant, and the 
King purchaſeth two Parts, with the Appurtenances, the Leet is ſtill appendant to the third Part 
of the Manor. Hill. 28 H. 8. Bendl. 41. 

Cro. Eliz. 6. The Lord may have a certain Sum pro certa Leta, for it ſhall be intended it was granted at 
148. firſt by the Purchaſe of the Leet, for the Eaſe of the Tenants, that they need not go to the She- 


* riff's Torn, but do Service at the Lord's Court-Leet. 6 Rep. 77. Bullen's Caſe. 
73. S.C. 


7. 


7. In Replevin, the Defendant made Conuſance as Bailiff to V. R. ſetting forth, that he had 
2 Leet within his Manor, Cc. and that the Plaintiff was amerced at ſuch a Court, for putting 
his Geeſe upon the Common there, for which Amerciament the Defendant diftrained ; but be- 
cauſe this was not an Article inquirable in a Leet, or puniſhable there, the Plaintift had Judg- 
ment. Cro. Elix. 448. Wormleighiton verſus Burton. Antea Commoner. (H) 2. 

8. Avowry for an Amerciament in a Court-Leet, ſetting forth, that Ed. 6. granted the Hundred 
of H. to IV. R. in Fee, in which Hundred there was a Leet, that it deſcended to the Couſin of 
the Grantee, who being ſeiſed, granted it to F. F. in Fee, but did not ſay by Deed, who by 
Deed enrolled, granted it to the Earl of L. in Fee, and that the Defendant being reſiant within 
the Hundred, did not appear at the Leet, &c. for which he was amerced 12d. adjudged, that 
this Avowry was ill, becauſe he did not ſet forth, that the Hundred was granted to F. F. by 
Deed, and it cannot paſs without; belides, this being a By-Grant, the Avowant ought to ſhew 
that the Court was held within a Month after Eaſter; but if it had been a Leet by Preſcription it 
had been otherwiſe. Cro. Eliz. 245. Porter verſus Grey. Antea Intention. (A) 4. S. C. 

. Two Perſons had two Manors, to which there were two Hundreds adjoining ; the Avowant 
was ſeiſed of one of thoſe Manors; and in Replevin brought againit him, he ſet forth, that he was 
ſeiſed of the Manor, &c. and preſcribed, that the Plaintiff and all the Tenants of the other Manor 
have uſed ro make Suit at the Leet within his Manor, and that the Lord of the other Manor 
uſed to appear at the ſaid Leet, or to pay 4 5s. and if not paid, then he preſcribed to diſtrain any 
Inhabitant within the Hundred for the ſame; and for 45s. not paid, he avowed the Taking the 
Diſtreſs within the Plaintiff's Manor, who was one of the Inhabitants there; adjudged, that the 


Cattle of the Lord of the Manor might be diſtrained in any Land within the * 
uit 
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Suit and Services; but that the Cattle of a Stranger could not be diſtrained for perſonal Things, 
as for Amerciaments for not appearing, &'c. Paſch. 40 Eliz. Owen 146. Gooſey verſus Potts. 

10. In Replevin, the Defendant avowed, for that he was ſeiſed 5 an Hundred, and that he 
and all thoſe whoſe Eſtate he had in the ſaid Hundred, had uſed to hold a Leet there, and that at 
every Leet the Inhabitants, &c. uſed to pay 46 d. pro certa Leta, and that they had uſed to di- 
ſtrain for the ſame; it was objected, that the Defendant, in Making a Title to the Leet by Pre- 
ſcription, conveys the Hundred to himſelf by a Que Eſtate, without ſhewing a Deed ; now, tho' 
this might be a good Exception, if the Hundred it ſelf had been in Queſtion, *tis not ſo where a 
Thing is claimed out of the Hundred, as a Leet in the principal Caſe, which is derived out of the 
Hundred, for there tis ſufficient to ſay, that he was ſeiſed of the Hundred, without ſhewing any 
Title. 2 Leon. 74. Lawſon verſus Hare. 3 Leon. 78. S. C. Antea pl. 3,4. S.C, 

11. The King hath Power to make a Court-Leet where there was none before, and a Diſtreſs 
is incident to a Court-Leet of Common Right, but in a Court-Baron the Plaintiff muſt alledge a 
Preſcription to diſtrain. 1 Brownl. 36. 

12. In Replevin, &c. the Defendant avowed, for that he is ſeiſed of the Manor of B. to which See Copy- 
there is a Court-Leet belonging, and that by Cuſtom Time out of Mind, the Inhabitants of B. hold. (E) 
have uſed to ſend a Conſtable to the ſaid Leet, and that he (the Defendant) by T. P. his Steward 14. S. C. 
at B. aforeſaid, held the ſaid Leet and gave Notice thereof at B. and that they did not ſend a a EY 
Conſtable, &c. whereupon the Steward impoſed a Fine of 39s. 11 d. on the Inhabitants, and Eo 
that he diſtrained for the Fine, &c. the Plaintiff traverſed the Cuſtom, upon which they were at 
Iflue, and the Avowant had a Verdict; and it was moved in Arreſt of Judgment, that the Avow- 
ry was ill, becauſe it did not ſet forth a Cuſtom to diſtrain for the Fine, for a Diſtreſs is not inci- 
dent to a Fine, neither is it implied by alledging a Cuſtom to impoſe a Fine; adjudged, that where 
a Duty is raiſed by a Cuſtom, a Diſtreſs for that Duty muſt be maintained by the like Cuſtom. 
Raym. 204. Peirſon verſus Ridley, See Blunt verſus Whitacre. 1 Leon. 242. Sce Godfrey's Caſe. 

13. In an Action of Debt for an Amerciament in a Court-Leet, the Caſe upon the Pleadings 
was, that the Abbot of 4::#gd»u was ſeiſed of the Hundred of H. in Berks, and of a Leet appen- 
dant to that Hundred, by Vreicription, to be held once a Year, within a Month of Eaſter, within 
which Hundred there were ſcu ral Villages, of which Norcott was one; that the Abbey was diſſol- 
ved, and that 5, Ed. 6. granted to one Lyons ſeveral Lands in Norcott, of which the Abbot 
was formerly ſeiſed & omnes Curias, Leids, &c. & Amerciamenta præmiſſes in Norcott pertinen 
provenien', &c. and that the ſaid Tyors, and his Heirs, ſhould have 207 talia & conſimilia Cu- 
rigs, Letas, Amerciamenta & Havreditamenta, as the Abbot had infra the ſaid Lands; and after- 
wards the ſaid King granted the Hundred and the Leet to one Owen, which by ſeveral meſne 
Conveyances came to the Lord Norris, the now Plaintiff. and that Barrett, the Defendant, claimed 
under Lyons, and that he was an Inhabitant in Norcott, and being ſummoned to be at the Leet, 
he made Default and was amerced to 40 s. for which the Action was brought; and adjudged, that 
Lyons had no Leet by this Grant, neither was he diſcharged from the general Lect of the Hun- 
dred, becauſe the Leet mentioned in his Grant is reſtrained to the Land granted, for *tis pramiſſis 
in Norcott pertinen & provenien', and there was no ſuch Leet there before the Grant; for the 
Leet which the Abbot had, and which came to the King upon the Diſſolution, did not belong to 
the Lands in Norcott, but to the Hundred of H. and tho' by the later Clauſe of the Grant, 
Lyons was to have conſimiles Letas as the Abbot had, yet that will not do, for if he cannot have 
eaſdem, he ſhall never have conſimiles, becauſe no Man can have a Leet in the ſame Place where 
the King had one before; and as for the Word Amerciamenta, it cannot properly be ſaid prove- 

nien from the Lands, for that ariſes by Reaſon of an Offence, not where the Lands are, but 
where the Leet is held, and the Amerciamenta in the Grant to Lyons are reſtrained infra terras in 
the Grant, and the Abbot had no Leet or Amerciaments infa the ſaid Lands in particular, but 
infra that and other Lands and Villages entirely. Moor 426. Lord Norris verſus Barrett. 

14. In Replevin, the Defendant avowed, for that he had a Leet for all the Inhabitants and Re- 
Cants within his Manor of D. and that the Plaintiff being an Inhabitant, c. was ſummoned to 
appear at the Leet on a certain Day, and for making Default he was amerced, for which he (the 
Defendant) diſtrained and avowed : The Plaintift replied, that the Place where he dwelt was 
Parcel of a Monaſtery and Lands held in Frankalmoigne, and diſcharged of all Secular Services; 
then he pleads the Statute 31 H. 8. and the King's Grant to his Anceſtors ado plene, libere & in- 
tegre, as the Abbot held it before the Diſſolution, and ſo conveyed the Land to himſelf by De- 
ſcent, Cc. and upon a Demurrer to this Replication the Plaintiff had Judgment, for the Abbot 
was diſcharged from this Service ratione ordinis, as all Churchmen, Women and Noblemen are; 
and this Immunity Church-men had at Common Law before the Statute of Murlbridge, in reſpect of 
their Perſons, and therefore it ſhall not go to the Patentee of the King; but all other Pei ſons above 
twelve Years old mult do Suit to the Leet, which in Truth is a Suit real; for tho' the Lord of the 
Leet hath the Profits and Benefit of the Court, yet 'tis the King's Court, and the Service there 
done is the Service to the King. 2 Rol. Rep. 56. Dacre verſus Nixon. 

15. The Portreeve of Evil in the County of Somerſet was uſually elected, and to continue in his 
Office for one Year, and at the End thereof a new Portreeve was to be elected and ſworn in the 
Leet by the Steward of Sir Edu. Phillips, Lord of the Manor, who, by Reaſon of ſome Diſplea- 
ſure refuſed to hold the Leet, and thereupon Proceſs was awarded out of B. R. ommanding, that 
the Oath be tendered to the new Portreeve. 2 Roll. Rep. $2. 
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16. Prigg was iudicted, for that he being lawfully choſen Tithingman of the Vill of C. non præ- 

itit ſacramentum before a Juſtice of Peace to execute the Office ſed voluntarie & ohſtinate, ab- 
Fee pl. ſtained, c. quaſhed, becauſe ir did not appear that he was * ſummoned to appear before a Ju- 
29. ſtice of Peace, nor how, or in what Manner he was choſen Tithingman; and upon a Motion a 
Writ was granted, directed to him, commanding him to go before a Juſtice of Peace. Alen 78. 


. 


Prigg's Caſe. 
17. A By-Law was made in a Court-Leet held ſor the King in his Honour of Grafton, that eve- 


ry Perſon within the Leet, who ſhould receive or place any Inmate in a Houle there, without gi- 
ving Security to the Overſeers of the Poor, &c. ſhould pay 5 J. per Month, and T. S. was fined 
20 J. for a Breach of the ſaid By-Law, which Fine was eſtreated, and Proceſs iſſued upon it: But 

er Hale Chief Baron, tis hard to eſtreat the Fine before the uſual Remedy for it by Diſtreſs ; for 
b the Eftreat the Land will be extended, when the Defendant may have ſomething to plead by 
Way of Diſcharge, of which he would be deprived by that Means, as that he is not within the 
Leet, or that he hath received no Inmate, &c. but the Officers ſaid it was uſual to eſtreat ſuch 
Fines where they belonged to the King, and not otherwiſe; ſo the Party was ordered to plead. 


Hardres 471. 


” 


Sid. 431. 18. Dr. Pordage was a practiſing Phyſician, and choſe Conſtable, and now moved for a Writ of 


Privilege, but it was denied, for there is a Difterence as F the Privilege of a Lawyer and of a Phy- 
fician ; for the one hath it becauſe of his Attendance on the Courts at Weſtminſter, but a Phy- 
ſician is a private Calling which may be exerciſed in a Chamber. 1 Mod. 22. Dr. Pordage's 
Caſe. | 

Fee Co- 19. The Defendant was preſented for refuſing to be ſworn “ Conſtable of an Hundred, but 

pyhold. it was quaſhed, becauſe it did not mention before whom the Seſſions was held; and Twiſden held, 

(E) 14. that the Clerk of the Peace ought to be fined for returning ſuch a Preſentment. 1 Mod. 24. The 
King verſus Vaws. | 

See Pl.24. 20. The Bailiff of Meſtminſter had levied Money upon ſeveral Perſons, upon Preſentments in 

S. C. the Leet, for uſing Trades, not having been Apprentices; and upon Complaint made, the Court 
held, that the Statute 5 Eliz. cap. 5. doth not give the Leet any Power in this Matter ; *tis true, 
by the Statute 31 Eliz. cap. 5. Informations for Offences and Actions upon Penal Statutes, are to 
be brought in the proper Counties, either at the Aſſiſes, Seſſions, or Leets, but that muſt be in- 
tended for ſuch Offences as Leets have Cogniſance of; but for uſing Trades, &c. the Preſentment 
mult be at the Seſſions or in this Court. Sid. 289. Amy verſus Bennett. 

1 Lev. 21. Sir Walter Vane having an Eſtate in the Manor of D. was choſen Reeve to gather the 

Lord's Rents; he moved B. R. for a Prohibition, for that he was a Captain of the Guards, and 

ſo attendant on the King ; it was admitted, that he ſhould not have this Privilege if he could 

make a Deputy; and tho' it hath been ſaid, that if a Conſtable can make a Deputy, the Court 

was not ſatisfied in that Point: tis true, the Cuſtom for the Inhabitants of every Houſe in ſuch a 

Vill, to be a Conſtable by Turns, is good; and if it happen on a Widow ſhe might hire one to 

ferve, but then he is not her Deputy, but is actually ſworn into the Office and is Conſtable him- 

ſelf; but in the principal Caſe it was held, that he might make a Deputy Reeve, ſo the Privi- 
lege was denied. Sid. 355. Sir Walter Vane's Caſe. See Phelpes verſus Minchcomb. Of. 
fice. (D) 4. | 

* 18 Defendant was preſented at a Leet for encloſing the Road and building a Cottage ad 

commune nocumentum of all the Inhabitants in the Vill, &c. and this Preſentment being removed 

into B. R. by Certiorari, it was quaſhed, for it was not founded on the Statute 31 Eliz. cap. 7. 

of Cottages, becauſe *tis not alledged, that it was built for Habitation ; beſides, the Statute ap- 

oints a certain Penalty of 10 J. for Building a Cottage, @c. neither is the Preſentment conclu- 
ded contra formam Statuti; and if this Preſentment is not good upon the Statute, it cannot be 
ood at Common Law, becauſe encloſing and building a Cottage on the Waſte is an Injury done to 
the Lord of the Manor; tis an Offence not preſentable at a Leet, ſo as to amerce the Offender, 
* For that becauſe tis no * publick Nuſance ; and in this Caſe the Defendant was amerced, which was af- 
Reaſon feered to 39 s. now a Leet cannot amerce in any Caſe, other than for a publick Nuſance, but not 


DC 15 for a particular Treſpaſs done to the Lord, or to any other, for which an Action will lie to recover 


not ingui- Damages. 1 Saund. 135. The King verſus Dickenſon. 
rable in a Leet, but exceſſive Toll is. 4 Leon. 12. Sanderſon's Caſe, 


Poſtea 28: 23. By Magna Charta, cap. 35. and 31 Ed. 3. cap. 15. the Leet muſt be held within a Month 
8. C. aſter Eaſter and Michaelmas every Year, and at no other Time, unleſs by Patent or Preſcription ; 
at a Court-Leet of the Mayor and Commonalty and Citizens of London, for their Manor called 

the King-Manor in Southwark, Dakins was choſen Conſtable, and fined 22 J. for refuſing to take 

upon him that Office ; and all this Matter being removed into B. R. by Certiorari, it was certified 

thus: ſſ /iſus Franci plegii Majoris, Communitat', Cc. Dominorum Manerii præd pro Manerio, 

Cc. apud quendam locum, &c. infra menſem poſt feſtum Santi Michaelis Archi” ſcilicet die Mar- 

tis duodecimo die Novembris, &c. it was moved, that this Preſentment might be quaſhed, be- 

- cauſe it appears that the Leet was held after a Month after Michaelmas, for which Reaſon it was 

void, which is very true; but it appears here, that it was held infra menſem poſt feſtum, &c. and 

that is we'll enough; and tho' tis 10 ſcilicet 12 Novemb. that ſhall be void and rejected, becauſe 

tis contrary to the Matter precedent, which is likewiſe very true; but then, if this Scilicet be 

void, there would be no Day at all in the Record in which the Leet was held, but it would ap- 
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pear to be held within a Month after Michaelmas generally, and then it might be held on a Sννν day, 
which is not dies juridicus, ſo that there is a Neceſſity to mention a particular Day; for which 
Reaſon this Indictment was quaſhed. 2 Saund. 290. Dakin's Caſe. 

14. The Defendant being preſent at a Court-Leet, put on his Hat in Contempt of the Court, 
and being admoniſhed by the Steward, that he had not done well, he replied, he did not value 
what he (the Steward could do; whereupon he fined him 40 s. for which the Lord of the Leet brought 
an Action of Debt; and adjudged, that it was wel! brought. Raym. 68. Bathurſt verſus Cox. 

25. Preſentment in a Leet at Weſtminſter, againſt ſeveral Perſons for uling Trades, not being See pl. 19. 
Apprentices for 7 Years, according to the Statute 5 E/iz. and the Chief Bailiff intending to levy S. C. 
406. per Month upon them, this Preſentment was removed by Certiorari into B. R. and the Que- 
ſtion was, whether the Leet had Cagniſance of this Matter by the laſt Clauſe of the Statute 31 
Eliz. cap. 5. and adjudged, that it had not. Raym. 154. 

26. The Defendant was preſented at a Leet, for Digging Coney-Borrows, and Breaking the 
Soil in the Lord's Waſte ; but the Preſentment was quaſhed, becauſe a Leet cannot amerce for 
any Thing done to the Damage of the Lord; belides, 'tis not ad commune nocumentum. Naym. 

160. Ayre's Caſe. See Leiceſter Foreſt's Caſe, 

27. In Replevin for Taking his Oxen, the Defendant made Conuſance as Bailiff to the Lord 
of a Leet, for that the Plaintiff was amerced there, for not ſcouring a Ditch ia a Highway ; 
and upon Demurrer to the Plea, it was inſiſted, that it was ill, becauſe the Statute 18 Eliz. cap. 

9. gives the Forfeitures for not repairing the Highways, to the Surveyors thereof; but adjudged, 
that the Offender may be puniſhed in the Leet, and likewiſe by the Statute for ſeveral Cauſes. 
Raym. 250. Stephens verſus Haines, 

28. Juratores pro Domino Rege & Domino Manerii & Tenentibus, preſented the Defendant 
for erecting a Glaſs-Houſe, Cc. ad commune nocumentum ; it was quaſhed ; for tho! *tis good for 
the King and the Lord of the Manor ; for Leets are granted to the Lords as derived out of the 
Torn; and as for Tenentibus, *tis only Surpluſage ; yet this Preſentment is ill, becauſe 'tis ſaid 
ad commune nocumentum. 1 Vent. 26. 

29. The Deſendant was preſented and fined in a Leet, for refuſing the Office of a Conſtable; Antea 22. 
and upon a Motion to quaſh it, the Fault was, that the Court was ſaid to be held infra unum S. C. 
menſem Sancti Michaelis viz, 12 Nevemb. which is above a Month after Michaelmas, and *tis 
neceſſary to ſet down the Day, for it may be on a Sunday, and yet within a Month after Mi- 
chaelmas; it was quaſhed. 1 Vent. 107. Dacon's Caſe. 2 Saund. 292. F. C. 

30. In Repievin, the Defendant made Conuſance, for that the Place where, Cc. is within F 
the Manor of Shewſtouve, where there is a Court-Leet, and that the Jury, &c. Time out of 5 Rog. 
Mind, have * choſen one of the Inhabitants to be Corſtable, who by Cuſtom is to ſerve, or for- & $., In- 
ſeit a reaſonable Penalty, to be impoſed by the Jury, &c. that the Plaintiff was choſen, and or- dicment. 
dered to take upon him the Office, under Pain of 4o ,. and thereof had Notice, but neg- (Ii) 21. 
lected, which was preſented at the next Court-Leet, and thereby had forfeited 40 5. for which the Lee Co- 
Defendant, as Bailift of the Manor, diſtrained, gc. and upon Demurrer to this Plea, it was ad- * 
judged, that of Common Right the Conſtable is to be choſen by the jury at the Leet, and if he 8 
is prelent and refuſe, the Steward may fine him; if he is not preſent, the Homage muſt pre- 
ſent his Refuſal at the next Court, and then he is to be * amerced ; but a Diſtreſs . cannot be * Seepl. 
taken for it, without a Cuſtom alledged ſo to do. 1 Salk. 175. Fletcher verſus Ingram. Belides . 
Notitiam hubuit is not ſufficient, it muſt be ſet forth, that the Party was ſummoned to appear 
before a Juſtice, &c. 

31. Upon a Certiorari to the Seſſions, they certify an Order made upon Complaint, that at 
the Leet one Steevens was preſented to be a Conſtable for the Year enſuing, and that the Steward 
had refuſed to ſwear him, but had nominated one Stacy to be Conſtable, and had ſworn him; 
thereupon the Juſtices finding it upon Examination to be true, ordered that Stevens ſhould ſerve 
that Office, and ſwore him accordingly ; it was objected, that the Juſtices had no Power to 
chooſe a Conſtable, but that it properly belonged to the Leet: Sed per Curiam, tho' the Elec- 
tion of a Conſtable properly belongs to the Leet, yet he being a Peace- Officer, is within the 
general Juriſdiction of the Jultices of the Peace, tho' they have not an original Authority to make 
a Conſtable, and they may examine the Matter at their Seſſions, and one Juſtice may ſwear him; 
the Order was confirmed. T. Jones, 212. The King verſus Steevens. | 

32. In Treſpaſs for Breaking his Houſe, and taking away a Silver Cup; the Defendant juſtified 
for a Fine of five Pounds, impoſed by the Steward of the Leet, for contemptuous Words ſpoken 


of him in the Court, ipfo runc judicialiter ſedente, (viz.) The Houſe in which you hold the Court 


is the Houſe of the Mayor of Sudbury, and that John Skinner, who was then and there preſent, 
hath more Right to be there than the Steward; and if he was Mayor of Sudbury he would not ſuf- 
fer the Court to be held there; the Plaintiff replied, that the Houſe, &c. was the Town- Hall of 
that Borough, and that Skinner was then Mayor, and the Plaintiff a Free Burgeſs thereof, and 
that he quiete & pacifice ſpoke the Words; and upon a Demurrer the Plaintiff had Judgment, be- 
cauſe it was not lawful to impoſe a Fine for ſuch Words. T. Jones 229. Berrington verſus Brooks. 

33. Indictment, for that he being debito modo choſen Conſtable in a Corporation, according to 
Cuſtom, refuſed the Office, &c. Upon Demurrer to this Indictment, it was ruled, that at Com- 
mon Law all Conſtables were choſen in the Leet, or at the Torn, where there was no Leet; *tis 
true, it hath been a great Queſtion, whether by the Steward, or by the Homage; but a Corpo- 
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ration cannot chooſe a Conſtable of Common Right; by Cuſtom they may, but then they muſt 
preſcribe for ir. 2 Salk. 502. The King verſus Bernard. 

34 Preſentment at a Court- Leet, for building a Cottage contrary to the Statute 31 Eliz. cap. 7. 
without laying four Acres of Land to it, according to the Statute De terris menſurandis; it was 
objected, that this was but an Ordinance ; that the Caption was, Ad Curiam viſus franci plegii 
cum Curia Baron', Cc. whereas a Court-Baron hath no Authority to take ſuch a Preſentment ; 
therefore *tis illegal, becauſe *tis incertain which Court took it ; but adjudged this was not an 
Ordinance, but a Statute ; that where two Courts have a qe to proceed for the ſame 
Thing, but in a different Manner, it ought to appear by which of theſe Courts it was taken; 
but here in this Caſe there was but one Court which had Authority, therefore this Caption muſt 
be by that Court which had Juriſdiction to proceed. 1 Salk. 195. The King verſus Everard. See 
2 Cro., 603. 

35. Upon a Certiorari to remove a Preſentment at a Leet for a Nuſance; it was objected, that 
the Leet is not of Common Right, but taken out of the Torn; therefore it ought to ſhew how, 
or by what Right the Court is held ; but this was over-ruled by the Authority of Precedents. 1 


Salk. 200. The King verſus Gilbert. 


(B) 
Ok Pleadings in Replevin and Avowzp fo2 Amerciaments in the Lect, 


I. IN an Avowry for an Amerciament in a Leet upon a Vill, for not ſetting up a Pillory and 

1 Stocks, and a Penalty aſſeſſed upon the Vill, if not done before ſuch a Day; and be- 
cauſe it was not done, the Defendant, as Bailiff of the Manor, diſtrained on the Plaintiff, for 
the Penalty, he being one of the Inhabitants of the Vill; and upon a Demurrer this Avowry 
was held ill; firſt becauſe the Defendant did not alledge, that the Penalty was not paid to the 
Lord of the Manor, for it might be paid by another of the Vill; and if ſo then the Plaintiff 
was not to be diſtrained ; beſides, he did not ſet forth a Precept from the Steward to take the 
Diſtreſs, or to levy the Penalty. Moor 574. Scroggs verſus Stevenſon. 607. S. C. 

2. In Debt for an Amerciament in a Court-Leet, the Plaintift declared, that the Defendant was 
amerced by the Court, but did not ſay in what Sum, and that it was affeered by the Affeerers 
to ſuch a Sum ; this was adjudged well, for the Amerciament ſhould be general quod fit in mi- 
ericordia, and this to be affeered to a certain Sum. 1 Salk. 56, Brook verſus Huſt/er. 2 Salk. 
768. The Pleadings. 

3. In Treſpaſs for taking his Silver Tankard; the Defendant juſtified, for that at a Court-Leet 
in Weſtminſter preſentatum fuit, that in a Cellar within the Leet the Plaintiff melted Tallow, 
ad commune nocumentum, &c. for which he was amerced by the Jurors 5 s. and having No- 
tice thereof, and being required to pay it, he refuſed; whereupon the Defendant, as Bailiff to 
the Dean and Chapter, and by their Command, took the Diſtreſs; and upon Demurrer to this 
Plea it was adjudged, that præſentatum fuit was good, without an Averment, that he did melt 
Tallow ; but this Plea is ill, becauſe the Defendant juſtified as * Bailiff, without ſhewing an E- 
ſtreat of Court, or Murrant from the Steward, which he ought to have done, and to jultify un- 
der it. 1 Salk. 108. Matthews verſus Cary. See Moor 573, 607, 847. 3 Cro. 698, 748. 


* 
Lets of his Office, but he muſt have a Warrant from the Steward, or Lord of the Leet. 3 Mod, 138. 
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x Legatee and Legacy, - 


Legatee dying in the Life-Time of the | Death of another. (C) 
Teſtator, his Intereſt doth not ſurvive | Who ſhall not be a good Legatee, and 
to his Executor or Adminiſtrator. (A) what ſhall be a good Legacy, and 
Of other Caſes, where the Intereſt of! where to be recovered; and of a 
a Legatee is determined by his Death, | Legacy given by a Debtor to his Cre- 
or by the Death of the Teſtator. ditor. (D) 
(B) Of Truſts to pay Debts and Legacies, 
Where the Intereſt of a Legatee is not | (E) 
determined by his Death, or by the 


—w——— 


(A) 


Legatee dying in the Life-time of the Teſtatoz, his Intereſt doth not 
ſurvive to his Erecutoz, &c. 


Y the Civil Law a Legacy of Lands, and likewiſe of any Perſonal Eſtate, doth not 
ſurvive to the Heir or Executor of the Legacee where he dies in the Life-Time of 
the Tiſtator ; and ſo it is, if the Legacy is conditional, and the Legatee dies before 
the Condition is performed ; or if 'tis payable at an incertain Time, and he dics 

before that Time is come; but if 'tis payable on a certain Day, in ſuch Caſe it ſhall furvive to 

his Executor, and ſhall be paid after the Death of the Teſtator. 

2. T. P. deviſed Lands to Henry Brett and his Heirs, who died in the Life-Time of the Te- 
ſtator ; adjudged, that by his Death the Deviſe was countermanded, for the Legatee was not in 
Being when the Deviſe to him ſhould take effect; and the Word Heirs in this Will is not a 
Name of Purchaſe, ſo as to entitle the Heir of Henry Brett to the Lands by a Deſignation of the 
Perſon who ſhould take by the Will; but 'tis a Limitation of the Eſtate; for if it ſhould be a 
Deſcription or Deſignation of the Perſon, then his Widow would be entitled to her Dower ; 


and if he had died without Iſſue, his Lands would eſcheat. Plow. Com. 345. Brett verſus Rigden. 
Antea Heirs, (D) 1. S. C. | 


3. In the Caſe before mentioned, there was no neu Publication of the Mill; but in this Caſe 3 
which follows, there was, (viz.) the Teſtator having four Sons, deviſed his Lands to his youn- 353. S. C. 


geſt Son in Tail, with ſeveral Remainders over to his other Sons in Tail, ſucceſſively one after an- 
other; the youngeſt Son died in the Life-Time of the Teſtator, leaving Iſſue a Son; and afterwards 
the Teſtator declared his Will was, that the Sous of his Jaid youngeſt Son ſhould have the Lands de- 
wiſed to their Father, as they ſhould have, if their Father had ſurvived him : *Tis true, the 
Court was divided, whether the Son of the youngeſt Son ſhould take by this Will, or not; two 
Judges being of Opinion, that he ſhould not have the Lands, becauſe the neu Publication of the 
Will was not in Writing, and that he could not take as Heir to his Father, becauſe he died in 
the Life- Time of the Teſtator, and ſo the Lands were never veſted in him; which agrees with 
the Judgment in Brett's Caſe. But the two other Judges were of a contrary Opinion, (viz.) 
that he ſhould take by Purchaſe ; for the Teſtator knew very well, that he could not take by 
Deſcent, becauſe his Father was then dead; therefore by the neu Publication he muſt intend that 
he ſhould take by Purchaſe. Moor 3 53. Fuller verſus Fuller. Cro. Elix. 422. S. C. Poſtea Publi- 
cation. (A) 3. S. C. 

4. The Teſtator being ſeiſed of Lands in Fee, deviſed the ſame to T. P. in Fee to the Uſe 
of VV. C. and the Heirs Males of his Body, and for Default of ſuch Iſſue, to his Daughters, and 
afterwards V. C. died in the Life-Time of the Teſtator, leaving Iſſue ove Daughter, and his Wife 
with Child with a Son, who was afterwards born; adjudged, that neither the Son or Daughter 
ſhall have the Lands by Virtue of this Deviſe ; that the Son can have no Title, becauſe it never 
veſted in the Father, for he died in the Life-Time of the Teſtator; and the Daughter could not 
take by the Will, becauſe the Word Heirs doth not give an immediate Eſtate by Way of Purchaſe, 
but is a Word of Limitation of the Eſtate it ſelf, how long it ſhould continue. Cro. Eliz. 249. 
Har topp's Caſe. 1 Leon. 353. S. C. | 

5. Deviſe of 500 /. to his Niece Florence Roll, which my Siſter, the Lady Cholmly hath now 
in her Hands of mine, as by her Bond made to me and my Heirs it appears; and made no Exe- 
cutor ; about ten Years before the Death of the Teſtator, the Lady Cholm!ly paid the Money to 
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; | Legatee and Legacy. 


his Children, whom he had already advanced, and his Lands to his eldej# Sen in Tail, whom 


2 — 


r 


him, then the Teſtator died; adjudged, that this Legacy is due, tho' the Security is altered, be- 
cauſe tis neither Legatum nominis, nor Legatum Debiti, but a pure Legacy; and the Words of 
the Will ſhew, that the Teſtator intended it to be as certain to the Legatee as he could make it; 
ſo where the Teſtator deviſed a Legacy out of Debts due to him in ſevera] Counties, and they 
were all called in before he died, yet the Legacy remained good ; and this was Theobald and 
Winn's Cale ; ſo where the Lady Verne) gave a Legacy out of Money then at Intereſt, and 
called in before her Death; and this was the Caſe of Sguill and Chicheley. Hil. 1671; and a 
Difference was taken between a Legacy in numeratis, and a ſpecifick Legacy; for in the firſt Caſe 
the Legacy will remain, tho" the Money is paid in to the Teſtator ; but a ſpecifick Legacy may 
be loſt by being altered. Raym. 335. Pawlett's Caſe. See Goldſ. 91. Johnſon's Caſe. 

6. The Father being ſeiſed in Fee of a Foreign Plantation, deviſed it to his Son, and made 


the Defendant Executor, and died; afterwards the Executor made a Leaſe of it for Years, re- 


ſerving a Rent in Truſt for the Son, who now exhibited a Bill to have the Rent; the Defendant 
confeſſed the Deviſe, and the Leaſe made by himſelf, but ſaid, that great Loſſes had happened on 
the Teſtator's Eſtate, and that he had paid and ſecured Sums to a great Value, for the Debts of 
the Teſtator ; and therefore prayed, that he might retain the Rent to reimburſe what he had 
paid, notwithſtanding the Truſt, as aforeſaid; the Lord Chancellor Huch decreed, that tho' a 
Legatee ſhall refund againſt Creditors, if there are not ſufficient Allets to pay all of them 3 
and ſo likewiſe againſt Leyatees, where all of them have not an equal Share, in Regard Aſſets 
falt ſhort ; yet an Executor himſelf ſhall never bring a Legacy back after he hath — to it: 
*Tis true, if he had paid the Money by Compulſion, it might have been otherwiſe ; but that 
doth not appear by the Anſwer ; and here is a Legacy given to the Son ; for as to that Matter, 
tho' the Plantation is an Inheritance, yet it being in a Foreign Country, *tis a Chattel, and 
Teſtamentary; and as to the Refunding, if the Spiritual Court give Sentence for a Legacy, a 
Prohibition lies, unleſs they take Security to refund. 2 Vent. 358. Noell verſus Robinſon. 

7. The Father being an Executor, waſted the Goods of the Teſtator, and afterwards deviſed 
his own Goo, to T. P. and made his Son Executor, and died; then a Bill was exhibited againſt 
the Son, to bring him to zn Account of the Eſtate of the firſt Teſtator ; and pending the Suit an- 
other Bill was filed againſt him by T. P. the Legatee, to whom his Father had deviſed the 


Goods, as aforeſaid, and thereupon he delivered the Goods to T. P. and aflented to the Legacy ; 


afterwards, in the Suit upon the Bill which was firſt exhibited againſt him, to bring him to Ac- 
count, it appeared, that his Father, who was Executor to the firſt Teſtator, bad waſted the Goods, 
and thereupon the Complainant in that Bill, together with the Son, who was Executor of his 
Father Executor, exhibited another Bill againſt T. P. the Legatee, who had received the Goods 
deviſed to him by the waſting Executor, to compel him to refund ; but upon that Bill there 
could be no Relief, becauſe the Son, who was Executor of the Executor, was one of the Plain- 
tifts, and having aſſented to the Legacy, ſhall not be admitted to undo his own Aſſent; but 
Liberty was given to bring a new Bill againſt T. P. the Legatee, and the Executor of the Exe- 
cutor, and then it was decreed, that the Legatee ſhould refund againſt a Creditor of the Teſta- 
tor, who in Equity could only charge the Executor of his Executor, upon a Waſting by the firſt 
Executor: but if an Executor pay a Debt upon ſimple Contract, there ſhall be no Refunding to 
a Creditor of an Higher Nature; the principal Caſe went upon the Inſolvency of the Executor. 


2 Vent. 360. Hodges verſus Waddington, 


8. the Father deviſed his Lands to his youngeſt Sons and their Heirs; now in this Caſe it had 
been clear, that if both of them had ſurvived their Father, they had been Jointenants in Fee, 
and that if one of them had died afterwards, the Survivor ſhould be entitled to the Whole; but 
it happened, that one of them died in the Life-Time of the Teſtator; and even in ſuch Caſe 
it was adjudged, that the Survivor ſhould have the Whole, becauſe the other was not in Being 
at the Time when the Will took Effect. Carter 2. Davis verſus Kemp. 

9. Held clearly by Holt Ch. Juſt. that a Legatee may maintain an Action of Debt at Common 


Law againſt the Owner of the Land out of which the Legacy is to be paid; for ſince the 
* * Statute of Mille gives him a Right, by Conſequence he ſhall have an Action at Law to reco- 


ver it. 2 Salk, 415. Euer verſus Jones. 

10. The Teſtator deviſed in theſe Words, (viz.) I give 2001. a-piece to the two Children of 
T. P. at the End of ten Tears after my Death; afterwards the Children died within the ten Years; 
adjudged a lapſed Legacy, for the Difference is, where a Deviſe is to take Effect at a future 
Time, and where the Payment is to be made at a future Time ; for wherever the Time is annexed 
to the Legacy it ſelf, and not to the Payment of it, if the Legatee dies before the Time 
happens, tis a lapſed Legacy. 2 Salk. 415. Snell verſus Dee. See Cloberry's Caſe. See Dyer 

. 

1 Whefe a Legacy is deviſed, and no certain Time of Payment, if the Legatee be an Infant, 
he ſhall have Intereſt from the Expiration of one Year after the Teſtator's Death; for ſo long the 
Executor ſhall have, that he may ſee whether there are any Debts, and no Laches ſhall be im- 
puted to an Infant; but if the Legatee be of full Age, he ſhall have no Intereſt but from the 
Time of the Demand of his Legacy; but where a Legacy is payable a: a Day certain, it mult 
be paid with Intereſt from that Day. 2 Salk. 415. Snell verſus Dee. 

12. The Teſtator being ſeiſed in Fee, and owing Money on Bonds, deviſed ſome Legacies t0 
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' Legatee and Legacy. 
— — — ad hs . 
he made Executor, and died; the Son paid the Bond-Creditors out of the perſonal Eſtate; and 
now the Legatees brought a Bill in Equity to be paid out of the Lands; and the Maſter of the 
Rolls decreed, that the real and perſonal Eſtate Thould be ſo charged, that both the Bonds and Le- 
acies ſhould be ſatisfied ; but in an Appeal from that Decree to the Lord Chancellor Harcourt the 


tis true, if they had deſcended to his Son, the Legatees might be relieved in 


nds were exempted ; * 


Equity; but ſince the Teſtator had deviſed them to his Son in Tail, it was as much his Intention, 
that his Son ſhould have the Lands as the other Legatees ſhould have their Legacies ; and this 
Court never breaks into a ſpecifick Legacy, in order to make good a pecuniary Legacy; and 
here the Children being otherwiſe provided for, are not in Nature of Creditors. 2 Salk. 416. 
Herne verſus Merrick. 


13. The Teſtatrix being indebted in 50 l. to one Cranmere, deviſed to him a Legacy of 500 /. 

and made him ſole Executor, but after the Making the Will, ſhe borrowed 150 l. more of him, 

| and then died; the Maſter of the Rolls decreed this Legacy ſhould be a Satisfaction of both the 

; Debts; but Harcourt Lord Chancellor reverſed that Decree, becauſe a Court of Equity cannot ſay 

; the Teſtatrix pays a Debt when ſhe gives a Legacy. 2 Salk. 508. Cranmere's Cale. See Cuthbert 
verſus Pearſon. S. P. 

14. Adjudged, that where a Deviſe is to Two and their Heirs, and one of them dies iu the 


Life-time of the Teſtator, that the Survivor ſhall have the Whole. 1 Salk. 238. In Bunter and 
Coke's Cale. 


— 


(B) 


CE Other Caſes, where the Intereſt of a Legatee is determined by his 
1 Death, oz by the Death of another, 


bs = Father deviſed 500 J. to his Daughter, for and towards her Marriage, To be paid at 

the Day of Marriage or Age of twenty-one Years, and ſhe died before either of thoſe 
Times; adjudged, that her Executor or Adminiſtrator ſhall not have the Money, becauſe the Te- 
ſtator intended only a future Intereſt for his Daughter, and that it ſhould remain in Contingen- 
cy ; and = dying before that Contingency happened, her Intereſt is determined. Dyer 59. La- 
timer's Caſe. 

2. The Teſtator deviſed his Lands to his Son, when he ſhall come to the Age of twenty-four 
Years, and that his Executor ſhall have the Overſight and Dealing thereof; in the mean Time 
the Son died before he was twenty-four Years of Age; adjudged, that the Intereſt of the Execu- 
tor determined by the Death of the Son, for the Teſtator did not intend to bar his next Heir 


until his Son would have been of that Age, if he had lived. Telv. 73. Carpenter verſus Collins. 


Moor 744. S. C. 1 Brownl. 88. S. C. Antea Authority. (A) 8. S. C. 2 Bulſt. 123. Roberts verſus 
Roberts contra. | 


3. Deviſe to his Wife from Tear to Tear, until his Son ſhould come to the Age of twenty-one 
Tears, who died before he came to that Age; adjudged, that, the Intereſt of the Wife was deter- 


mined by the Death of the Son, becauſe the Words from Tear to Tear ſhew, that it was the In- 


tention of the Teſtator, that her Eſtate ſhould ceaſe upon the Death of his Son. Moor 48. See 
Poſtea (C) pl. 8. | 


4. Deviſe of Money to one at the Age of twenty-one or Day of Marriage, without ſaying, To 
be paid at that Time, and the Legatee dies before that Time ; adjudged, this is a lapſed Legacy, 
and ſo tis if the Deviſe had been to her when ſhe ſhall marry, or when his Son ſhall be of full 
Age, and they die before. Godb. 182. 2 Vent. 342. Cloberry's Cale. 2 Ch. Rep. 155. S. C. 

5. But a Deviſe of a Sum of Money to one, when he ſhall be of Age or married, or at the Age 
of twenty-one or Day of Marriage, and if he die before that Time, then, that it ſhall remain over 


to another ; now, in ſuch Caſe, if he die before twenty-one, or Day of Marriage, the Legacy 
ſhall ſurvive to the other. See Poſtea (C) pl. 3, 10, 11. | | 


6. The Father having two Daughters, charged his Lands by Deed, for the Payment of 4000 J. 


to each of them, at their reſpectiue Ages of twenty-one Tears or Days of Marriage, and by the 
ſame Deed reſerved a Power of Ordering it otherwiſe by his Wil; afterwards he made his 
Laſt Will, by which he deviſed 4000 J. to each of his Daughters, for their Portions, in ſuch Man- 
ner as he had provided by the Deed ; then the Teſtator died, and afterwards one of the Daugh- 
ters died before ſhe was married or of the Age of twenty-one Years ; her Mother took out Admi- 
niſtration, and exhibited a Bill in Chancery againſt the Truſtees in the Deed and igainſt the Heir 
at Law, to have this 4000 J. decreed to her; but it was adjudged for the Benefit of the Heir, 
becauſe it was a Charge upon the Land by the Deed and not by the Will, for that was only de- 


clarative of the Deed ; and it did not lie in Demand by a Suit in the Spiritual Court, as a Lega- 
cy, but by a Bill in Equity to have the Truſt performed. ''z Vent. 366, Lord Pawlett's Cale. 
2 Ch, Rep. 165. S. TF7. 95 | 13 | 
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 Legaree and Legacy. _ 


e e (©) 


Where the Jntereſt of a Legatee is not determined by his Death, oz by 
| the. Death of another, K 


= PRE Teſtator deviſed 500.1. to his Daughter, for and towards her Marriage, and afterwards 

1 dicd; then the Daughter made her Will, and appointed T. P. to be her Executor, and 
died before Marriage; adjudged, that he ſhall have the Money, becauſe, by the Deviſe a preſent 
Intereſt was veſted in the Daughter for her Advancement in Marriage. Dyer 59. Latimer's Caſe. 
Antea (B) 1. S. C. 9 4055 | K N | 

2. So where the Teſtator was poſſeſſed of a Term for Years, and deviſed his whole Term to 
F upon Condition, that if he ſhould happen to die before R. N. that then the Term and the 
Intereſt thereof ſhould remain to the ſaid R. N. during the Reſidue thereof then to come; aſter- 
wards T. P. the Legatee fold the Term to another for a valuable Conſideration, and died be- 
fore R. N. adjudged, that he had no Remedy, becauſe by the Will an Intereſt was veſted in 


T. P. Dyer 74 


- 


3. So where the Father deviſed Goods to his Son, when he ſhould be of the Age of twenty-one 
Years, and if he die before that Time, then his Daughter ſhould have them; afterwards the Fa- 


ther died, and then the Son died before he was of Age; adjudged, that the Daughter ſhould have 
the Goods immediately, and not flay till her Brother would have been of Age, if he had lived. 
1 And. 33. 2 | 
4. So where a Legacy was deviſed to an Infant to be paid when he ſhall come of Age, and he 
died before that Time; adjuflgeds, that his Adminiſtrator ſhall have it: preſently, and not ſtay till 
the Infant ſhould have been of Age, if he had lived. 1 Leon. 278. The Lady Lodge's Caſe. 
F. So where a Legacy was given to a Feme Covert, to be paid within' eighteen Months after 
the Death of the Teſtator, and ſhe died before that Time; adjudged, that ſhe had an Intereſt in 
this Legacy immediately and befare the Day of Payment, and ſuch an Intereſt which ber Husband 
might releaſe, and therefore he has a good Right to it. 2 Roll. Rep. 134. 

6. The Husband deviſed his Lands to his Wife, until his Son ſhould be of the Age of twenty- 
one Tears, who died before he came to that Age; adjudged, that the Eſtate of the Wife ſhould Kill 
continue. "Moor 48. See Autea (B) pl. 6. 1 5 TE 
J. Like Boraſtau's Caſe, which was a Deviſe of his Lands for eight Years, and afterwards to his 
Executors, until Hugh, &c. ſhal,be'of the +. of twenty-one Tears, for the Performance of his Will, 
and when he ſhall be of that;Age, then to Hugh and his Heirs; but he died when he was about 
— 4 ald; adjudged, that the Executors of the Deviſor ſhall have it, until Hugh would 
hays heen of the Age of twenty-one Years, if he had lived; 'tis very true, the Words when and 
then are Adverbs denoting Time; but when they refer to a Thing which mult neceſſarily happen, 
they make no Contingency ; now, if the Word Sad in this Caſe may be taken for Should, as it 
may very well in, Conſtruction of Law, then the Deviſe would be thus, (viz.) To his Executors, 
unti Hugh ſtoulg, be of the Age of twenty-one Tears; and if ſo, then the Time how long they 
thou haye it doth not reſt in Contingency, for it may be made certain by computing it 
from the Death of Hugh, until he ſhould be of the Age of twenty-one Years, if he had lived, 
FRET RG theſe Adverbs would be Demonſtrations: of the Time when the Remainder to Hugh 


| zauld:take Effect, and not when it ſhall veſt. 3 Rep. 19. Bargſton's Caſe. 

8. It was admitted in Boraſton's Cale, that if the Teſtator had made a Leaſe of his Lands to 
bis Expentors, until Hugh ſhould have attained his Age of twenty-one Years, he being then 

At due 8 

Wed one have immediately determined upon the Death of Hugh; but tis otherwiſe in a Wil,, 
ſor in ſuch Caſe. the Executors would: have an abſolute Term of twelve Years by a preſent Deviſe; 
becauſe it being deviſed to them for the Performance of the Mill,, it ſhall be intended that the Te- 
ſtator had computed-the Time in which his Debts might be paid by the Perception of the Profits, 
Which might very well be in twelve Years, and therefore he never intended that their Intereſt 
ſhould determine upon ſuch a Contingency as the Death of Hugh. 9 Rep. 19. In Boraſton's Cale. 
9. In like Manner the Husband deviſed his Eſtate ro his Wiſe, until the Iſſue of his Body ſhould 
attain; the: Age of eighteen Tears bringing it up: Provided, that if he the ſaid Husband died with- 
out Iſſue, that, then;the-Lands, ſhguld be and remain to his Wife for Life; afterwards the Teſtator 
died, leaving a Child which did not live till it was eighteen Years old, but died long before ; ad- 


judged, that the Wife ſhall have the Land until the Child would have been eighteen Years old, if 


It had lived, becauſe the Time may be made certain by computing it from the Death of the Child, 
— that Time. (Lane 56. In Street verſus Beale: Antea Condition. (C) 7. S. C. 


2 Mod. 10, The Brother being ſeiſed in Fee, deviſed his Lands to his Siſter and Heir until her Son B. 


289. 


ſhould attain the Age of twenty-one Years, and afterwards to her ſaid Son and his Heirs; and if 
he die before the Age of twenty-one Tears, then to the Heirs of the Body of Robert, and made his 
faid Siſter Executrix, and died; afterwards B. the Son died before he attained the Age of twenty-one 
Tears; adjudged, that he had a Fee-ſimple immediately veſted in him by this Deviſe, and that up- 


on tris Death it inſtantly veſted in his Heir at Law, and that che Siſter of the Teſtator had ” E- 
1 FT ate 


ears old, that the Leſſee would not have an abſolute Term of twelve Years, for his In- 
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Legatee and Legacy. Wd 1117 


ſtate for ſo many Years, until B. might have been of Age, if be had lived, becauſe ſhe was made 
Executtix. 1 Mod. 189. Tailour verſus Biddall. oy 

11. So where the Teſtator deviſed 100 J. to T. P. at the Age of twenty-one Tears ; and if he die 
before that Time, then W. C. and T. C. ſhall have it, or elſe the Survivor of them; aſterwards 
the Teſtator died, and . C. and T. C. both died in the Life-time of T. P. and before he came 
of Age, and then T. P. likewiſe died under Age; adjudged, that T. C. who ſurvived V. C. had a 
Right to the Money, and by Conſequence his Adminiſtrator ſhall have it, tho' T. C. his Inteſtate 
died before the Contingency happened. 2 Vent. 347. . 1 

12. So a Deviſe of a Sum of Money, To be paid at the Day of Marriage, or Age of tuenty-one 
Tears, and the Legatee died before either of theſe Caſes happened; adjudged, that his Admini- 
ſtrator ſhall have it, becauſe the Legatee had a preſent Intereſt, tho* the Time of Payment was not 
yet come; beſides, tis a Charge on the perſonal Eſtate which was in Being at the Teſtator's 
Death ; and it would be very inconvenient, if it ſhould be diſcharged by this Accident; for then 
it would be for the Benefit and Advantage of the Executor, which was never intended by the 
Teſtator. 2 Vent. 366. See Jones 28. Smartle verſus Schollar. S. P. and 2 Lev. 207. S. P. Im- 


- plication by Deviſe. (A) 9. S. C. 


13. A Legacy was given to an Infant, and the Executor paid it to the Father, who afterwards 
became inſolvent, then the Legatee, when he came of Age, exbibired his Bill in the Court of 
Chancery againſt the Executor for the Payment of the Legacy; but decreed, that the Payment to 
the Father was good, unleſs the Executor had taken Security to indempnify himſelf from the Pay- 
ment; for if he had, then he paid ir at his Peril. 1 Ch. Rep. 245. Holoway verſus Collins. 


(D) 


Who all not be a good Legatee, and what ſhall be a good Legacy, and 
where to be recovered ; and of Legacies given by Debto2 to Creditoz. 
See Prohibition. (C) per totum. . 


1. JI. generally 1 that Things Teſtamentary are to be recovered properly in the Spi- 
ritual Court; but ſeveral Queſtions have been made what is teſtamentary, and what not; 
as for Inſtance, the Teſtator covenanted with T. P. to pay to three Perſons, who were no Parties 


to the Deed, (viz.) to each of them 10 J. at their reſpective Ages of twenty-four Years, and 


gave Bond for Performance of this Covenant; afterwards he deviſed to theſe very three Per- 

ſons 10 l. a- piece, in full Performance of this Covenant and Bond; it was objected, this was not 
iven as a Legacy, but in Performance of ſuch Securities as he had given to pay it; but adjudged, 

that becauſe theſe three Perſons were Strangers to the Covenant, it ſhall be taken to be teſta- 

mentary and a good Legacy. Gouldsb. 58. Peirce verſus Dacres. 

2. But where the Teſtator deviſed a Legacy to T. P. to be paid out of the Profits of his Lands, 

and that his Executor ſhould have the Lands for ſuch a Term of Years to levy the Sum, and pay 


2 Leon... 
I 19. 8. Go 


See Pl. 5 


it to the Legatee; adjudged, this was a temporal Thing, and not teſtamentary, becauſe the Le- 


gacy was to ariſe out of the Lands. Bendl. 21. Paſchall verſus Ketteridge. 

3. It ſeems neceſſary, that the Legatee ſhould be horn at the Time of the Making the Will; 
as for Inſtance, the Teſtator deviſed 100 J. to the Children of T. P. who had five then living, and 
two more before he died: adjudged, theſe Two ſhall have no Share of the 100 J. becauſe there 
being five Children iving at the Time of the Making the Will, .it ſball be preſumed that he in- 
tended this Legacy for their Benefit, and not for thoſe who were not then born. 1 Bulſt. 153. 
Denus verſus Denns. | VV | | 
J. The Teſtator having made his Will and given ſeveral Legacies to particular Perſons, aſter- 
wards ſaid to his Executor, I Mill that T. P. ſhall have 201. more: Juſtice Croke, who reports 
this Caſe, tells us, that the Words were, I Would you to encreaſe it to 201. the Queſtion was, 
whether this was a Legacy which might be recovered, or not; and he farther tells us, this is cal- 
led by the Civil Law“ Commiſſum fidei, and a good Legacy, and recoverable in the Spiritual 
Court. Godb. 246. Cartwright's Caſe. 2 Cro. 345. S. C. by the Name of Pearſon verſus Cart- 
wright. 2 Bulſt. 207. S. C. by the Name of Benſon verſus Cartwright, , ,,. i 

5. The Judgment in the following Caſe ſeems to be contrary to Paſchall and Ketteridge's Caſe 
before- mentioned, (viz.) the Teſtator deviſed a Legacy to T. P. to be raiſed out of the Profits of 
his Lands, this was held a meer perſonal Legacy, and to be recovered in the Spiritual Court. 
2 Cro. 279. Love verſus Napleſdon. © | FF | 

6. But if Security is given to pay a Legacy, in ſuch Caſe, an Action at Law is the proper 
Remedy; as for Inſtance, the Father deviſed 20/7. to his Daughter, and made T. P. his Execu- 
tor, and died; afterwards the Executor gave a Bond in the Penalty of 40 J. with a Condition for 
the Payment of this Legacy; adjudged, that by giving the Bond the Legacy became a Debt at 
Common Law, and that the Legatee could never afterwards ſue for it in the Spiritual Court. IL. 
39. Goodwin verſus Goodwin. 5 | 1 
7. But this was againſt the Opinion of Juſtice Doderidge in a parallel Caſe, who held, that the 
Taking the Bond did not totally deſtroy the Nature of the Legacy, but. that the Plaintiff might 
ſill ſue for it in the Eccleſiaſtical Court. 2 Roll. Kep: 160. Gardner's Caſe. See Poſtea pl. 6 + 
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Legatee and Legacy. 


8. My Lord Coke made a very nice Diſlinction in Sambourne's Caſe, to this Purpoſe, (viz.) He 
" tel's us, where Lands are deviſed to be ſold by W. R. and the Money is to be diſtributed by him to 
ſeveral Perſons, this is not teſtamentary and triable in the Spiritual Court, becauſe the Money is 
iſſuing out of the Land; but if the Teſtator had deviſed that V R. ſhould fell his Lands, and that 
the Money ariſing by ſuch Sale ſhould remain in his Hands and Poſſeſſion, to pay Legacies, this is 
teſtamentary, and therefore within the Juriſdiction of that Court. 2 Bulſt. 257. Samborn verſus 
Samborne. 5 | 
9. But the Law is otherwiſe, (viz.) the Teſtator deviſed that JJ. R. ſhould ſell his Lands, 
and that he ſhould diſtribute the Money ariſing by ſuch Sale to three Perſons equally ; the Land 
was ſold, and one of the Legatees libelled in the Spiritual Court for his Share; but adjudged, this 
was not Teſtamentary, or a Legacy, but a Sum in groſs 75 out of Land, thereſore not deter- 
mined in that Court, but in a Court of Equity; for 'tis a Truſt in . R. the Deviſee, for the Be- 
' nelit of the Legatees. Hob. 265. Edwards verſus Graves. . EPs 
10. Libel in the Spiritual Court for a Legacy; the Defendant pleaded, that 4. B. had reco- 
vered ſo much Money of him in an Action of Debt at Common Law, ultra quod he had not Aſ- 
ſets, ec. the Plaintiff replied, that the Recovery was had by Covin, and that A. B. who had 
recovered againſt him, offered to diſcharge the Judgment, but that the Defendant would not 
accept the Releaſe ; and thereupon the Defendant moved for a Prohibition, ſuggeſting this Mat- 
ter, and that the Covin was not examinable in the Court ; but the Prohibition was denied, for 
it was held, that the Spiritual Court might properly examine it. Moor 917. Loyd verſus 
Maddox. | 
T. Jones 11. The Teſtatrix made Elizabeth Wheeler Executrix, and gave her and Sir John Shore the 
Diſpoſal of the Reſidue of her Eſtate, after the Payment of ſuch Legacies as ſhe had bequeathed ; 
the Executrix did not prove the Will, but made Elizabeth Taylour her Executrix, and died ; af- 
terwards Sir John Shore adminiftred to the Goods of the firſt Teſtatrix cum Teſtamento annexato, 
and made the. Lady Shore his Executrix, and died; after his Death Adminiſtration de Bonis non 
of the firſt Teſtatrix cum Teſtamento anne xato, was granted to the Lady Shore, by Virtue where- 
of ſhe claimed the Reſidue of the Eftate of the firſt Teſtatrix ; and upon an Appeal to the Dele- 
gates brought by Elizabeth Tailour, who was an Executrix of an Executrix ; it was adjudged, 
that the Intereſt which Elizabeth Wheeler and Sir John Shore had to diſpoſe the Refidue, was 
a meer Legacy, and that upon her Death the Whole did not ſurvive to him; and if fo the Lady 
Shore could not have the pole as Executrix to him, but that ſhe ſhall have an equal Share with 
Elizabeth Tailor, and no more; and that where Adminiſtration de Bonis non cum Teſtamento 
annexato is granted to one, tis good, and ought not to be repealed. Jones 161. Tailor verſus 
Shore. See pl, 4. that tis commiſſum fidei, and a good Legacy. | 
132. The Teſtator deviſed certain Leaſes to his eldeſt Son, excepting 140 J. to be raiſed 
out of ſuch Leaſes for Portions for his Daughters, and died ; afterwards the Daughters libelled in 
the Spiritual Court for this 140 /. and upon a Prohibition, the Queſtion was, whether this was 
a Legacy Teſtamentary, or not; it was objected, that it was not, but that it ſhould be account- 
ed a Sum of Money, or Rent iſſuing out of the Lands in Leaſe ; but adjudged, that it was a Le- 
gacy Teſtamentary, and recoverable in the Spiritual Court. 1 2 1,53. the Reaſon of the Judg- 
ment is not given in that Book, but tis mentioned by Juſtice wiſden in another Caſe, (viz.) 
Becauſe the Leaſe it ſelf was Teſtamentary ; for tis a Chattel ; therefore the Money ariſing out 
of the Lands in Leaſe, muſt be of the ſame Nature. Sid. 279. In the Caſe of Ramſey verſus 
n | * "TART 
1 In ſome Caſes the Common Law takes Notice of a Legacy, not directly, but in a collateral 
Way; as where the Executor promiſed to pay the Money if the Legatee would forbear to ſue 
for the Legacy ; this was adjudged a good Conſideration to ground an Action, but that it would 
not lie for a Legacy in Specie, for that would be to deveſt the Spiritual Court of what properly 
belonged to their Juriſdiction, by turning Suits which might be brought there into Actions on the 
Caſe. Raym. 23 Nicholſon verſus Sherman. Sid. 45. S. C. 3 _ 
14. The Lady Cholmley was indebted to the Teſtator in 500 l. by Bond; he made his Will, and 
deviſed to his Niece 500 l. which the Lady Cholmley had then in her Hands, and for which ſhe 
ave Bond, but ſhe paid the Money to the Teſtator before he died, and he never altered his 
Will; adjudged, that the Money was due to the Legatee, tho' it did not then reſt upon that Se- 
curity by Bond; for this was neither Legatio nominis or Debiti, but a ſpecifick Legacy in Money; 
and the Words of the Will only ſhew, Fat the Teſtator intended to make the Legacy as certain 
as he could demonſtrate ; but if it had been a ſpecifick Legacy, it would have been loſt by al- 
tering the Security. Raym. 335. Paulet's Caſe. S Oe gh, > 
15. But as to Securities to be taken by Executors, 'tis true, they may pay Legacies, without 
taking any Manner of Security from the Legatees to refund, if there ſhould appen to be any De- 
fect of Aſſets to pay the Debts of the Teſtator, and other Legacies bequeathed by him; but the 
Law will not oblige him to pay any Legacy, without Taking Security from the Legatee to refund, 
if there ſhould be any ſuch Defe&; for if an Executor will ſuggeſt, that the Teſtator was indebt- 
ed to ſeveral Perſons in ſeveral Sums of Money, and that he did not leave Aſſets to pay his 
Debts and Legacies, the Courts of Common Law will grant a Prohibition to the Spiritual Courts, 
where the Plaintiff proceeds there, for ſuch a Legacy, except he will give Security to refund, if 
the Debts ſhould be recovered on ſuch Bonds. Nelthrope verſus Briſcoe, 1 Ch. Rep. 136, and 
Moor 413. Necton verſus Sharpe. Owen 72. S. C. Gouldſ. 141. S. C. 
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16. And as an Executor is not obliged to pay a Legacy without taking Security to refund . ſo 
in ſome Caſes he may be 1 nary to give Security to the Legatee for the Payment of the Le- 
gacy ; as for Inſtance, the Teſtator deviſed 1000 J. to T. P. to be paid at the Age of twenty-one, 
and made V. C. his Executor, and died; afterwards T. P. the Legatee exhibited a Bill in Equity 
againſt the Executor, ſetting forth, that he had waſted the Eſtate, and praying that he might give 
Security to pay the Legacy when it ſhould become due; and it was decreed accordingly. 1 Ch. 
Rep. 136. Duncombe verſus Stint. 


17. Where Goods are deviſed to Two jointly, and afterwards one of them dies, the Whole "ETD 
ſhall not ſurvive to the other, but the Executor of the dead Legatee ſhall have an equal Share 130. 


with ſuch Survivor; but where the Deviſe was of Goods to Two jointly, and the Executor aſ- 
ſents to the Legacy, and then one of the Legatees dies, in ſuch Caſe an Intereſt is veſted by the 
Aﬀent, and 'tis by that Means become a Chattel governable by the Rules of Common Law. 
2 Lev. 209. + wot verſus Stukely. 

18. The Teſtator had three Nieces A. B. and C. and being indebted to his Niece A. in 100 J. 
by Bond, he deviſed 300 J. to her, and to his other two Nieces 200 J. a- piece; afterwards he bor- 
rowed 100 J. more of his Niece A. and died thus indebted to her in 200 J. it was inſiſted, that 
ſo much of this Legacy of 300 l. which he owed to his Niece A. ſhould go in Satisfaction of the 
Debt, becauſe the Legacy given to her was greater than the Debt he owed; and a Man ſhall be 
intended to be juſt in paying Debts before he ſhall be Kind in giving Legacies ; but there being 
Proof of Aſſets and a greater Kindneſs to this Niece than the reſt, it was decreed ſhe ſhall have 
300 l. over and above the 200 J. due to her. 1 Salk. 15 5. Cuthbert verſus Peacock. 


T2 
Of Truſts to pay Debts and Legacies. 


1. N Eſtate was limited to Truſtees for Payment of Debts and Legacies; they raiſed the 
| A whole Money, and the Heir prayed to have the Land; it was objected, that tho' the 

Money was raiſed, yet the Debts and Legacies were ſtill unpaid, becauſe the Truſtees had convert- 
ed the moſt Part of it to their own Uſe; but decreed, that the Heir ſhould have the l ands diſ- 
charged, for the Eſtate was Debtor for the Debts and Legacies, but nor for the Faults of the 
Truſtees, againſt whom both the Creditors and Legatees may take their Remedy. 1 Salk. 153. 
Mich. 1689. In the Houſe of Peers. 

2. Decreed, that where Lands are made ſubject to pay Debts either by Deed or Will, that Debts 
barred by the Statute of Limitations ſhall be paid, for they are ſtill Debts in Equity; and tho? 
the Statute hath extinguiſhed the Remedy to recover them, yet the Duty ſtill remains. 1 Salk. 
154. 

3 Where a Truſtee or Executor compounds Debts or Mortgages, and buys them in for leſs 
Money than is really due, he\ſhall not have the Benefit, but the Creditors and Legatets ; and if 
there are none, then to him who is entitled to the Surpluſs ; but if one who is neither Truſtee 07 
Executor, but acts for himſelf, buy in a Mortgage for Jeſs than is due, he ſhall be allowed all that 
is really due, for he ſtands in the Place of the Mortgagee, who might have given it to him; and 
what is due, not what he gave, muſt be the Meaſure of the Allowance ; for ſince he runs the 
Hazard, if Loſs enſue, he ought to have the Benefit, if it turn to Advantage; ſo decreed by the 
Lord Chancellor Cowper. 1 Salk. 155. | | 


Leſs Sum demanded than due, Sec Garianct. (G) 
Levant and Couchant. Sce Treſpaſs, (E) per totum. Diſtreſs. (A) 13, 14; 
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Libels. 


(A) 


t Libeller may be puniſhed by Indictment at Common Law, and by Fine or Impti- 
ſonment, or by Pillory, or Loſs of Ears; and *tis a Libel to compoſe and publiſh 
any Writing to the Diſgrace of another; as it may be done by Writing, ſo likewiſe 
it may be by Words and ignominious Signs. 5 Rep. 125. B. De libellis fa- 

moſis. 

144 Moor 4 The Perſon convicted for publiſhing a Libel muſt either contrive it himſelf, or be a Pro- 
448 $13.5. C. curer of the Contriver, or a malitious Publiſher thereof, knowing it to be a Libel ; but if one 
* | reads a Libel, or hears it read, *tis no Publication, becauſe before he hears or reads, he cannot 


i . tell whether tis a Libel, or not; but if he repeat any Part of it in the Preſence and Hearing of 
1 * Poſtea others, this is a Publication; if he * write a Copy of it, and do not deliver it to others, tis no 
4 pl. 17. Publication. 9 Rep. 59. Lamb's Caſe. 

3. The Anceſtor, whoſe Name was Peacock, being ſeiſed of Lands in Fee, and one I//illiam 
Peacock being his Heir at Law; the Defendant ſent a Letter to the Anceſtor ſubſcribed by him- 
ſelf, and directed to him, intimating, that the ſaid Milliam Peacock was a Frequenter of Taverns, 
and a Whoremaſter, and that all the Anceſtor's Eſtate would not diſcharge his Debts, and that 
4 the ſaid William Peacock was not the Son of a Peacock; adjudged, that this Letter was a Libel, 
1 for which the Defendant was fined and impriſoned ; but if the Letter had been directed to the 
8 Plaintiff himſelf, and not to a Third Perſon, it had net been a Libel, 2 Brownl, 151. Peacock 
ny verſus Sir Geo. Reynell. 

Hay 4. Sir Baptiſt Hix who built Hix-Hall, and an Hoſpital, & c. had a Letter directed to him by 
wh the Defendant, intimating, that he had done thoſe Works as the proud Phariſee for Vain Glory, 
*1 Ce. and taxed him with divers unlawful Acts; adjudged, that for a private Letter, purporting a 
Libel, an Action on the Caſe did not lie at Common Law, becauſe the Plaintiff could not prove 
the Publication to make it a Libel ; but becauſe ited to the Breach of the Peace, and might 
diſcourage others from doing Acts of Charity, tis puniſhable by Indictment, Poph. 139. Sir Bap- 
tiſt Hix's Caſe. Hob. 215. S. C. See Poſtea pl. 12. S. P. 
4 Leon. 5. The Defendant wrote an infamous Letter to the Proſecutor, and diſperſed Copies of it; ad- 
240. judged, that the Writing ſuch a Letter, and directing it to the Party himſelf, and not to a third 
Perſon, is an Offence againſt the King, becauſe tis a Motive to revenge, and tends to the 
Breach of the Peace, and therefore 'tis puniſhable by Indictment; and the Diſperſing Copies of it 
aggravates the Offence or rather makes it a new Crime, for which the Party may have an Action 
on the Caſe. Poph. 35. Edwards verſus Wotton. Hob. 62. Barton verſus Lewellin. S. P. 
6. If the Contents of a Libel are true, yet it ought not to be juſtified, Hob. 25 2. Lake verſus | 
Hatton. | 
7. There being a Libel againſt a Perſon for Incontinency, the Defendants repeated a great Part 
of it malitiouſly, in the Preſence of ſeveral others; this is a Libel ; but to repeat it in a jeſting 
Manner, and not malitiouſly, is not a Libel, it being without any Deſign of Defamation ; and it 
was held, that a Libeller is puniſhable, tho' the Matter of the Libel is true; and ſo is he 
who diſperſes Libels, tho' he doth not know them to be ſo, and never heard them read. Moor 
627. Wants Cale. | | 
8. The Defendant exhibited a Libel againſt the Ch. Juſtice, dire&ed to the King, affirming, 
that the Judgment which he gave in the Caſe of Magdalen College, was Treaſon, and in which 
he wrote, that the Ch. Juſt. was a Traitor, and a perjured Judge, and this Libel he fixed on thc 
Gate entring Weſtminſter-Hall ; and being indicted for the ſame, he put in a ſcandalous Plea, and 
being convicted, he had Sentence to ſtand in the Pillory with a Paper mentioning his Offence, 
ro be bound to his good Behaviour during Life, and was fined 1000 Marks. Cro. Car. 125. 
eff *'s Cale, x | | 
77 Captain Streater was committed, by the Council of State and the Parliament, to the Gate- 
Houſe Weſtminſter, for publiſhing a ſeditious Libel and Pamphlets againſt the Government, and 
being brought to the Bar by Habeas Corpus, and a Return filed, he prayed, that he might be 
bailed, but it was denied, and he was turned over to the Marſhal, and not remanded back again 
to the Priſon of the Gate-Houſe ; becauſe upon filing the Habeas Corpus the Court was poſleiſed 
both of his Perſon, and of the Cauſe. Mich. 1653. Style 3 79. Streater's Caſe. 
IMod. 53 10. Caſe, Cc. in which the Plaintiff declared, that he is Chancellor to the Biſhop of Lincoln, 
Hardr. and that the Defendant to ſcandalize him in his Office, had printed ſeveral Libels on him, import- 
= 470. ing, that the Plaintift extorſively, and by Colour of his Office, had cited ſeveral Perſons 
{1 22 to his Court, to obtain Fees of them, Cc. the Defendant juſtified the Printing the Papers, 
= ® ©: 4, and all the Matter contained in them; and moreover, that he (the Defendant) exhibited a Peti- 
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Libels. 
tion to the Parliament againſt the Plaintiff, and as ſoon as it was committed, he (the Defendant) 
printed the ſaid Paper to inſtruct the Committee, and delivered them for the better Diſpatch of his 
Complaint, and traverſed that he diſperſed them aliter vel alio modo; and upon a Demurrer to 
this Plea, the Queſtion was, whether the Defendant could juſtify the Printing any Papers which im- 
ported a Crime in another, tho" it was to inſtruc the Judges or Counſel ; and the better Opi- 
nion was, that he could not. Sid. 414. Lake verſus King. 

11. Ruled by the Court, that a Copy of a Libel muſt be granted where the Suit is between 
Party and Party, but not where the Suit is ex Officio of the Judge of the Spiritual Court ; and 
where one appears there, and cannot have a Copy of the Libel, and is excommunicated for not 
anſwering, he ſball be abſolved upon a Prohibition delivered, without taking the Oath parendi 
mandatis Eccleſia, Sid. 232. Scurr verſus Dr. Burrell. | 

12. Mr. Melliſb of the Temple being a Suitor to a Citizen's Widow, the Defendant Sumner x 159; 
wrote a Letter to her, adviſing her not to marry him, for he was a debauched Man, and had S. C. 
the Pox, and was not worth a Groat ; but that if ſhe married him, he would keep a Whore, 
and allow her 50 1. per Annum; he did not ſubſcribe this Letter, but it was proved upon him, 
and that he got it conveyed to the Widow; and for this Libel he was indicted at the Seſſions in 
London, and fined 200 J. and upon a Writ of Error brought, the Error aſſigned was, that this 
was not within the Commithon of the Juſtices of the Peace; but adjudged, that it was; then it 
was objected, that a Private Libel is not indictable, (viz.) for a private Matter, as this was; but 
adjudged, that ſuch private Libel tends to the Breach of the Peace, and is indictable, and the 
Party may be fined to the King. Sid. 270. The King verſus Sumner, & al. See antea pl. 

4. S. C. 

13. Caſe, &c. brought by M.. King a Barriſter at Law, againſt Sir Edu. Lake, Chancellor of the Sid. 414. 

Biſhop of Lincoln, for Printing and Publiſhing a falſe and malitious Libel againſt him, (the Plain- : 8 
tiff) in which were theſe Words, in anſwer to a Petition preferred by the Plaintiff againſt the De- 1 
fendant to the Houſe of Commons, (viz.) The Proſecutor is Mr. King, whoſe Violence formerly 131. S. C. 
and lately, is notorious; to ſay nothing before the Reſtoration, of which much might be ſaid, 
too horred to be related, &c. he ſaid in the Conſiſtory- Court at Lincoln, with a loud Voice, 
and in the Preſence of many People, that he would ſtrike at the Root, (whereas this Reſpondent 
conceives there is zo Root under God of Spiritual Government, but the King himſelf) always 
referring himſelf to the Judgment of this Honourable Houſe ; and in the Margin, with an Aſte- 
riſm, there were theſe Words, ſaltem quoad poteſtatem coercivam ; and that the Petition of the 
Plaintiff is ſtuffed with illegal Aſſertions, clogged with groſs Ignorance, Abſurdities aud Soleciſms, 
c. by Reaſon of which Words and Libel he is damnified in his good Name and Credit, and 
Profeſſion, &c. After a Verdict for the Plaintiff, in which the Jury found theſe Words, always 
referring himſelf to the Fudgment of his Honourable Houſe, and alſo the Words in the Margin 
which were omitted in the Declaration ; it was moved in Arreſt of Judgment, that the Words 
were too general to found an Action upon; but adjudged, that there was no material Difference be- 
tween the Declaration, and the Finding in this Special Verdict; and tho' theſe Words, if ſpoken 
had been too general, yet when they are written and publiſhed they contain more Malice, and 
are actionable ; the Judgment was affirmed, and the Plaintift had 150 J. Damages. Hardr, 470. 
King verlus Sir Edu. Lake. See Godb. 405. 4 Rep. 14. B. Hob. 252. 

14. Information againſt the Defendant, for cauſing to be framed, printed and publiſhed, a ſcan- 
dalous Libel: Upon Not guilty pleaded, the Evidence was, that upon Search of the Defendant's 
Lodgings by a Warrant from the Secretary of State, two of the Libels were there found ; ad- 
judged, that tho' he could give no Account how he came by them, yet this was no Crime 
within the Information, unleſs he had malitiouſly publiſhed it. 1 Vent. 31. | 

15. The Plaintiff in a Prohibition being choſen Churchwarden, the Commiſſary tendered him 
an Oath ex Officio to preſent every Pariſhioner who had done any Offence, which he reſuſin 
to take, was excommunicated ; and now a Prohibition being granted, the Plaintiff cauſed above hi 
2009 printed Copies thereof to be diſperſed, with this Title, (viz.) A tranſlated Copy of a Writ of Fi 
Prohibition granted by the Lord Ch. Juſt. & c. in Eaſter-Term, 1676, againſt the Biſhop of Chicheſter, 11 
who had proceeded againſt and excommunicated one T. Waterfield a Churchwarden, for refuſing to | if 
take the Oath uſually rendered to Perſons in that Office, by which Writ the Illegality of ſuch Oaths Fi 
is declared, &c. this was adjudged a Libel. 2 Mod. 118. Waterfield verſus Biſhop of Chicheſter. | 

16. The King having ſet forth a Declaration for Liberty of Conſcience ; and by Order of | 
Council it being enjoined to be read twice in all Churches, and that the Biſhops ſhould diſtribute 
that Order thro their reſpective Dioceſes ; the Archbiſhop of Canterbury, with {ix other Biſhops, 1 
petitioned the King, ſetting forth, that the Declaration was founded on a diſpenſing Power, | 
which had been declared illegal in Parliament, &c. and therefore they could not in Honour or Conſci- 
ence be Parties to the Diſtribution and Publication thereof ; for this they were ſummoned to appear, 
beſore the Council which they did, and refuſing to give a Recogniſance to appear in B. R. they were 
committed to the Tower by a Warrant from the Council-Board, and the Attorney General af- 
terwards moving for an Habeas Corpus, returnable immediate the ſame was granted and returned 
the ſame Day, and they were all brought into Court ; the Subſtarice of the Return was, that 14 
they were committed by Warrant, Cc. under the Hands and Seals of the Lord Chancellor Fef- 1 
feries, naming more Dominos Concilii, for contriving and publiſhing a ſeditious Libel againſt the j 
King ; the return was filed, and an Information was read againſt them for this Crime ; ard it was 
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moved, that they might plead inſtanter; it was objected againſt the Reading it, for that the Bi- 
ſhops were not legally committed; for it was per Dominos Concilii, when it ſhould have been 
* per Dominos in Concilio, or by Order of Council ; belides, the Biſhops are Peers, and the Fact 
is only a Miſdemeanor, for which a Peer ought not to be committed inſtanter, but ought to be 
ſummoned by way of Subpena out of the Crown-Office ; but theſe Objections being overuled by 
three Judges, for that a Peer may be committed for a Breach of the Peace, and this Libel is a 
great Breach thereof; then the Information was read, ſetting forth the Declaration, and the Or- 
der of Council, and that after the Making thereof the Defendants did conſult and conſpire a- 
mongſt themſelves to leſſen the Authority and Prerogative of the King; and to elude the Order 
did malitiouſly frame, compoſe and write a Libel, which they cauſed to be publiſhed under the 
Pretence of a Petition, which was ſet ſet forth in hæc verba in contemptu Domini Regis; then it 
was moved that they might plead inſtanter, it being the Courſe of the Court ſo to do where a 
Defendant appears in Perſon, or upon a Recogniſance, or is a Priſoner in Cuſtody, upon any In- 
formation for a Miſdemeanor ; then the Archbiſhop offered a Plea in Writing of all the aforeſaid 
Matter, which was overuled ; then he pleaded Not guilty, and ſo did the other fix, and about 
a Fortnight afterwards they were tried at Bar, and acquitted. 3 Mod. 212. The Biſhops Caſe. 

17. Information for a Libel tried at Bar, where the Evidence was, that the Defendat * wrote 
the Libel, it being dictated to him, that he put it into his Study, and by Miſtake delivered it to 
one Brereton, who tranſmitted a Copy thereof, thro* ſeveral Hands, to the Mayor of Briſto/, who 
ſent for Brereton and examined him on Oath, and not in the Preſance of Paine the Defendant, 
who was afterwards examined by the Mayor, and confeſſed, that he did write the Libel, but that 
he did not compoſe or publiſh it ; Brereton was now dead, and the Defendant was proſecuted as 
the Compoſer, Author and Publiſher of this Libel, and the Jury gave a Special Verdict, (viz. ) 
that a certain Perſon, to them unknown, did pronounce, dictate and repeat the Words contain- 
ed in the Libel, which the Defendant * did write, and if that will make him guilty of compoſing 
and making tt, then they find him guilty, and as to the Publication they find him Not guilty ; 
the Queſtion was, whether the Mriting this Libel did amount to the Making and Compoſing it; 
and it was inſiſted, that it did not ; for if that ſhould be true, then every Man muſt be a Maker 
and Compoſer of what he writes. But the Court held, that if one Man dictates, and another writes 
a Libel, both are guilty ; for the Mriting after another ſhews his Approbation of what is contain- 
ed in the Libel ; beſides, it doth not appear, that this Libel was ever written before; ſo that the 
firſt Reducing it into Mriting, may properly be ſaid to be the Making it, but not the Compoſing ; 
for if one repeats, and another writes, and a third approves what is written, they are all Makers 
of the Libel, becauſe all Ferſons who concur and ſhew their Approbation to an unlawful Act, are 
guilty. 5 Mod. 163. The King verſus Paine. 

18. Indictment for compoſing, writing, making and collecting ſeveral Libels ; in one of them *tis 
contained amongſt other Things, juxta tenorem & ad effectum ſequen : Upon Not guilty pleaded, 
the Defendant was found guilty, as to the Miting and Collecting, and as to the reſt, Not guil- 
ty ; adjudged upon a Motion in Arreſt of Judgment, that the Copying a Libel without Authority, 
is writing a Libel, and that he who thus writes is a Contriver ; and that he who hath a written 
Copy of a known Libel, and 'tis found upon him, this ſhall be Evidence of the Publication ; but 
if ſuch Libel be not publickly known, then the bare having a Copy is not a Publication ; that if 
this Indictment had been ad effetium ſequen, it had been naught, becauſe the Court is to judge 
of the Words themſelves, and not of that Conſtruction, which is made by the Þroſecntor ; but 
that juxta teuorem ſequen is of a more certain and ſtrict Signification ; for the Tenor of the Thing 
is the Tranſcript, and imports the very Words themſelves, and therefore the Words ad effectum, 

il be corrected by the Words ad tenorem; the bare Writing is criminal, yet it was not pu— 
niſhable in the Star-Chamber. See for this Hob. 62, 215. 12 Rep. 35. Hetl. 4 Moor 421. Dyer 
372, The principal Caſe was 2 Salk. 417. The King verſus Bear. 

19. Information againſt the Defendant for writing a Libel againſt the Government, in which 
Libel were contained ſeveral ſcandalous Matters ſecundum tenorem ſequen ſetting forth a Sentence 
in the Libel, and the Word * Nor inſtead of Not, but that did not alter the Senſe: Upon Not 
guilty pleaded, this Matter was found ſpecially ; and adjudged, that Tenor implies a true Copy, 
and that this was not Tenor, becauſe Not difters from Nor both in Grammar and Senſe, and that 
no Man could ſwear, that the Libel in the Information was a true Copy of the written Libel ; that 
there are two Ways of deſcribing a written Libel, either by the Words, or by the Senſe ; the firſt 
is cujus Tenor ſequitur, or que ſequitur in hac Anglicaua verba, Cc. in which the Deſcription 
is by particular Words, and of which every Word is a Mark; ſo that if there is any Variance, 
*ris fatal; the other Deſcription is by the Senſe, and that is to ſet forth in the Information, that 
the Defendant made a Writing, and therein wrote ſo and fo, tranſlating it into Latin, in which 
Caſe tis not material to be very exact in the Words, becauſe the Matter is deſcribed by the Senſe 
of them. 2 Sal, 660. Tle King verſus Drake. 
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Pleading it, good, and not good. 


N Replevin for Taking his Horſe; the Defendant juſtified as Bailiff to T. S. Damage- 
feaſant in H. the Plaintiff replied, that he rode over the Lands per Licentiam of the 
Defendant, who is, and then was Bailiff of T. S. the Defendant traverſed the Licenſe, 
ipon which they were at Iſſue, and the Plaintiff had a Verdict; it was moved in Arreſt 

of Judgment, that Iſſue was taken upon the Licenſe, which is void in Law, becauſe a Bailiff can- 
not lawfully do any Thing but what is for the Benefit or Profit of his Maſter ; *tis true, if he had 
received any Conſideration for this Licenſe, it might have been otherwiſe, becauſe in ſuch Caſe 
he might have accounted to his Maſter; the Plaintiff had Judgment. 1 Roll. Rep. 258. Ming- 
feild verſus Bell. 

2. In Replevin, the Defendant avowed for Damage-feaſant ; the Plaintiff replied, that the Par- 
ſon of C. and his Predeceſſors, Time out of Mind, had Common in the Place where, &c. as be- 
longing to their Glebe, and that the Plaintiff's Beaſts were Levant and Couchant on the Glebe, 
and that he put them into the Common by the Licenſe of the Parſon; the Deſendant traverſed 
the Levancy, Cc. and it was found againſt him; and now he moved in Arreſt of Judgment, that 
the Replication was ill, becauſe the Plaintiff had ſet forth a Licenſe to take a Profit in alieno ſolo, 
and did not alledge that ſuch Licenſe was by Deed in Writing, as it ought to be; but adjudged, 
that a Parol Licenſe was ſufficient, becauſe it paſſeth no Intereſt, *tis oo by Way of Excuſe for 
the Treſpaſs; and 'tis for no certain Time, but only pro hac Vice. 1 Vent. 18, 25. Rumſe) ver- 
ſus Rawſon, and 124. S. P. Raym. 171. S. C. 2 Cro. 757. S. P. 2 Saund. 327. S. P. 2 Rod. Kep. 
146, 175. S. P. 1 Vent. 123. S. P. 163. S. P. | 

3. In Treſpaſs, the Plaintiff declared, that the Defendant on the 24th Day of January, did en- 
ter and take Poſſeſſion of his Houſe, and kept him out of Poſſeſſion to the Day of exhibiting his 
Bill ad damnum, Cc. The Defendant pleaded, that before the ſaid Time, quo, Cc. the Plaintiff 
did licenſe him to enjoy the Houſe till ſuch a Day, &c. and upon a Demurrer to this Plea it 
was objected, that it was ill in Subſtance, becauſe a Licenſe to enjoy from Time to Time is a 
Leaſe, and as ſuch it ought to be pleaded, it being a certain and preſent Intereſt ; but adjudged, 
that it e be pleaded as a Licenſe. 1 Mod. 14. Hall verſus Seabright. 

4. Treſpaſs, Cc. for immoderately riding his Mare, &c. the Defendant pleaded, that the Plain- 
tiff lent him the Mare, & licentiam dedit eidem (the Defendant) equitare ; and that by Virtue of 
this Licenſe the Defendant and his Servant alternatim did ride, &c. and upon a Demurrer to 
this Plea it was adjudged ill, becauſe the Licenſe is perſonal, and cannot be communicated ro 
the Servant, or any other; 'tis true, if the Mare had been lent for a Time certain, there the Par- 


ty hath an Intereſt during that Term, and in ſuch Caſe his Servant may ride. 1 Mod. 210, 
Bringloe verſus Morrice, 
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Limitation. 
Limitation of Eſtate, and how it differs 


Limitation of Actions by the Statutes 
from a Condition. (B) | 


32 H. 8. and 21 Fac. cap. 16. (A) 


ͤ— 


(A) 
Limitation of Action by Statute 32 H. 8. and 21 Jac. cap. 16. 


Djudged, that Debt for Rent arrear, upon a Leaſe for Years by Deed, is out of the 
Statute 21 Jac, and fo is a Rent-charge founded on a Deed or a Reſervation of 
Rent upon a Fee ſimple by Deed, out of the Statute 32 H. 8. Hutton 109. Free- 
man verſus Stacie. 

2. The Statute is in the Negative, (viz.) That the Plaintiff ſhall not maintain an Action, but 
within ſuch a Time, therefore if he bring an Action within the Time, and alledge the Promiſe 
to be made beyond the Time limited in the Statute, there upon his own Shewing the Action will 
not lie; ſo if he alledge the Contract to be made within the Time, and it appears upon the Evi- 
dence that it was beyond the Time, the Defendant ſhall take Advantage of it, for the Evidence 
will not maintain his Action. Cro. Car. 81. Brown verſus Hancock, and 116. Tankerly verſus 
Robinſon. S. P. 

3. The Defendant being indebted to the Plaintiff in 400 J. and not able to pay it, he accepted 
100 J. for the Whole and gave the Defendant a Releaſe, and in Conſideration of giving the ſaid 
Releaſe, he promiſed to pay the Reſidue of the Debt when God ſbould enable him, which Pro- 
miſe he often renewed; but afterwards, when an Eſtate of great Value came to him, and he 
was able to pay the Debt, he refuſed ſo to do, all which Matter the Plaintiff ſet forth in his Bill; 
adjudged, that if the Promiſe was made before the Releaſe, then *tis diſcharged by the Releaſe ; 
but if after the Releaſe, then the Promiſe is void, becauſe there was no Conſideration to make 
ſuch Promiſe, for the Debt was diſcharged ; adjudged likewiſe, that this is not within the Statute 
of Limitations, for tis no more than a Truſt which the Plaintiff repoſed in the Defendant to pay 
the Reſidue of the Debt when he was able; and a Truſt is not taken away by the Statute. March 
151. Moſſe verſus Brown. | | 

4. Action on the Caſe for Words ſpoken 20 Sept. 7 Car. and the Action was brought in Mi- 
chaelmazs-Term, 10 Car. which was three Years after the Words were ſpoken, when ſuch Actions 
ought to be brought within two Years by the Statute ; upon Not guilty pleaded, it was found for 
the Plaintiff ; and upon a Motion in Arreſt of Judgment, it was adjudged, that the Defendant 
ſhall not take Advantage of the Statute, having not pleaded it; but if he had pleaded it, then 
the Plaintiff in his Replication muſt have ſhewed Cauſe why he did bring the Action within the 
Time limited by the Statute, otherwiſe he ſhall be barred. Cro. Car. 293. Hawkins verſus Bill- 
head. 

5. In a Writ de rationabili parte Bonorum, the Plaintiff declared, and ſet forth the Cuſtom of 
Nottingham, &c. and ſhewed, that the Defendant partialiter detained Goods which belonged to 
the Plaintiff as his Portion, & c. Upon Non detinet pleaded, it was found, that the Plaintiff was 
entitled to this Action many Years before the Statute of Limitation 21 Jac. and that he had not 
brought his Action within the Time limited by that Statute ; but yet it was adjudged for the 
Plaintiff, becauſe this Action is an original Writ, and not mentioned in the Statute; and tho' the 
Iſſue is Non detinet, yet tis not an Action of Detinue; for that will not lie for Money, unleſs tis in 
Bags; but the Writ de rationabili parte bonorum will lie for Money numbered. Trin. 6 Car. Hutt. 
109. Sherwin verſus Cartwright. | 

6. Aſſumpſit, &c. for that the Defendant had a Dog which killed five of the Plaintiff's Sheep, 
and the Defendant, in Conſideration he would not ſue him for the Sheep, but ſuffer the Defen- 
dant to diſpoſe of them, promiſed to make him Satisfaction, pon Requeſt, and the Plaintiff al- 
ledged this-Promiſe to be made 18 Fac. and that afterwards, on ſuch a Day Anno 2 Car. he did 
require ſo much of the Defendant, which he refuſed to pay ; the Defendant pleaded the Statute 
of Limitations ; but adjudged an ill Plea, for where a Thing is to be pon Requeſt, there is no 
Cauſe of Action till the Requeſt is made, and both the Time and Place where it was made are iſ- 
ſuable ; and the Intent of the Statute was to bar thoſe Plaintiffs who had compleat Cauſes of Ac- 
tion; now, in this Caſe, the Cauſe of Action was the Breach of the Promiſe, and that could not be 
till the Requeſt was made. Mich, 4 Car. Godb. 437. Shetford verſus Borough. 

7. In Trover, the Defendant pleaded the Statute of Limitations ; the Plaintiff replied, that he 


was beyond Sea, &c. and upon a Demurrer to this Replication, it was adjudged, that Trover was 
2 5 an 
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Limitation. 
an Action within the Statute, tho' not named in the Paragraph of Limitation of perſonal Actions, 
which directs in what Time it ſhall be brought, (viz.) 44 Actions on the Caſe within ſix Years, 
and then enumerates ſeveral other Actions; and tho' Trover is not named; yet 'tis implied in theſe 
general Words. Cro. Car. 245, 333. Swain verlus Stephens, N 

8. By the Statute before - mentioned, tis enacted, that all Actions of Treſpaſs hall be brought Winch 
within three Tears after the Seſſions of that Parliament, or within fix Tears after the Ws of Ac- $2. S. C. 


* 


, , . 7 
tion, aud not afterwards: Provided, if the Defendant be outlawed in the Suit, and afterwards od Jones 


ſhall reverſe the Qutlary, then the Plaintiff may commence a new Action within a Tear after ſuch 
Reverſal, and not after Within three Years after the Making this Statute, (viz.) Anno 2 Car. 1. 
An Original in Treſpaſs was filed againſt the Defendant, and he not appearing, was outlawed ; 
afterwards, Anno 3 Car. this Outlary was reverſed; and within a Tear after that Reverſal, the 
Plaintiff brought a new Original againſt the ſame Defendant ; and adjudged good, tho' Juſtice inch 
held, that it ought to be brought immediately after the Reverſal ; but the other Judges were of 
Opinion, that if the Original is brought. within Time, and the Defendant is outlawed, and then 
the ſix Years expire, and after the Expiration thereof the Outlary is reverſed, even in ſuch Caſe 
a new Original may be brought within a Tear after that Reverſal. Cro. Car. 294. Lamb verſus 
Finch. | 

9. Caſe, &c. upon a Promiſe to pay 100 J. at ſuch a Time, and whilſt it ſhould be unpaid, 
that he would pay to the Plaintiff 10 J. per Annum, and the Action was brought for all the Ar- 
rears, being for the Space of twenty - eight Tears ; the Defendant pleaded the Statute of Limitations ; 
and upon Demurrer to this Plea the Plaintiff had Judgment, becauſe all could not be batred by the 
Statute. Allen 62. Harvey verſus Thorn. 

10. Upon a Reference out of Chancery to four Judges, the Caſe was, there was an Account be- 
tween two Merchants, and upon ſtating it, one of them did acknowledge that he was indebted to 
the other in 1200 /. but he inſiſted, that more was due to him ; and before the Account was clo- 
ſed he died, and his Executor exhibited a Bill in Chancery againſt the other, &c. who pleaded the 
Statute of Limitations; but the Judges certified, that it was no Bar, becauſe the Account was not 
finiſhed. V. Jones 401. Sir Geo. Sands verſus Blodwell. 

11. A Note was given to aſſure Lands to the Value of 500 I. per Annum, upon the Marriage 
of a \oman with Ts for her Jointure, and above twenty Years after this Note was given, the 
Plaintiff exhibited a Bill in Chancery to compel the Performance of it ; and upon a Demurrer to 
the Bill it was held, that the Plaintiff was barred by the Statute of Limitations. . Jones 417. 

Row verſus Lord Newburgh. 

12. Caſe, &c. the Defendant pleaded the Statute of Limitations; the Plaintiff replied, that he 77 
a Merchant and was in Ireland, and did dot return til: ſuch a Time, and ſhewed when, and that 
within fix Years after his Return he brought this Action; the Defendant demurred to this Replica- 
tion, and Judgment was given againſt him upon the Demurrer; then he brought a Writ of Error, 
and aſſigned for Error, that the Replication was double, becauſe the Plaintiff had alledged himſelf 
to be a Merchaut, and ſo he is a Perſon out of the Statute, and then he ſhews that he brought 
his Action within fix Years after his Return to England, which is needleſs and impertinent, becauſe 
as a Merchant, he is not within the Statute; it was likewiſe objected, that the Statute could not 
be pleaded to an Action on the Caſe, becauſe tis not one of the Actions therein mentioned, but the 
Judgment was affirmed; and as to the laſt Objection, adjudged, that the Word Treſpaſs in the Sta- 
tute comprehends Treſpaſs upon the Caſe. Style 230. Robinſon verſus Waller. | : 

13. Cafe, ec. in which the Plaintift ſet forth, that the Defendant was 4 Merchant, and ſent 1 Vent. 
ſeveral Goods beyond Sea, and promiſed, that if the Plaintiff would give him ſo much Money, he * 
the Defendant would give him ſo much out of the neat Proceed of ſuch a Parcel of Goods, &c. _” 
The Defendant pleaded, that the Cauſe of Action did not ariſe within fix Tears ; and upon a De- Sid. 465. 
murrer this was adjudged a good Plea; *tis true, the Statute is not pleadable to an Account 
current between Merchants, but *tis to an Account ſtated as this is. 1 Mod. 70. Martin verſus 
Delboe. 

14. Caſe againſt a Sheriff, c. ſetting forth, that he levied ſuch a Sum of Money upon à Fi. 2 Mods 
Fa. at the Suit of the Plaintiff, and did not bring it into Court at the Day of the Return of the 21% 
Mit, &c. The Defendant pleaded the Statute of Limitations, to which the Plaintiff demurred 
and had Judgment; for this Action is not grounded on the Contract, but ariſes ex maleficio; tis 
true, if the Plaintiff had brought an Indebitatus Aſſumpfit, as he might have done, then he would 
have grounded his Action on the Contract, and in ſuch Caſe the Statute would have been a good 
Plea, if the Fi. fa. had been grounded on the Record, and 'tis the Fault of the Sherift that 'tis not 
returned. 1 Mod. 245. Cockram verſus Welby. 

15. Indebitatus Aſſumpſit and an Inſimul computaſſet ; the Defendant pleaded the Statute of Limi- 2 Mod. 
tations; the Plaintiff replied, that he is a Merchant, and the Defendant was his Factor, and recites 31 
a Clauſe in the Statute, by which Actions of Account between Merchants and Merchants, and 
their Factors, concerning their Trade and Merchandize, are excepted ; and avers, that the Money 
became due to him, upon an Account between him and the Defendant concerning Merchandize ; 
and upon an impertinent Rejoinder and Demurrer, it was inſiſted for the Plaintitt, that this Sta- 
tute being in Nature of a Penal Law, by reſtraining the Liberty which Men had at Common Law 


to bring their Actions when they would, ought to * be beneficially expounded ; 'tis true, an J-“ See An- 


mul computaſſet is not properly an Action of Account, but 'tis an Action grounded on an Account; *©* pl. 8, 
: | | | 8 0 and 
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theſe Actions are only excepted and not the other; for when an Account is ſtated, the Certainty 
of the Debt appears, and the Intricacy of the Account is over, and in ſuch Caſe the Action for 
| the Balance muſt be brought within ſix Years. 1 Mod. 268. Farrington verſus Lee. 

| Sid. 453- 16. An Infant brought an Action on the Caſe by his Guardian; the Defendant pleaded the Sta- 

| 8. C. tute of Limitations; the Plaintiff replied, that he was under Age at the Time of the Promiſe 

N made; and upon Demurrer to this Replication it was inſiſted, that the Privilege of Infancy did 
10 not by this Statute extend to Actions on the Caſe; for tho' the Bringing ſuch an Action is re- 
14.48 ſtrained by the Body of the Statute to fix Years, yet *tis not excepted in the Proviſo or ſaving 
| | Clauſe, for by that Clauſe the Privilege of Infancy extends to Actions of Treſpaſs, Debt, Detinue, 
| 
il 
f 


n n 


Trover, and to ſeveral other Actions therein named; but Actions on the Caſe are omitted; adjudg- 

ed, that theſe Actions are within the Equity of this Statute, tho' they are not expreſſed in the 

Proviſo; for the Intent of it was to preſerve the Rights of Infants ; and *tis abſurd to ſay, that it 

. preſerves their Right to little Actions for Slander, and not for a Duty really owing to them. 

4 | 2 Saund. 120. Chandler verſus Violett. 
| 


ba. 17. Adjudged, that where an Action is commenced in an inferior Court, and afterwards remo- 
* ved into B. R. and there the Plaintiff proceeds de novo, that this Commencement of the Action 
Fi | 8 - inferior Court ſhall prevent the Statute of Limitations. Sid. 228. In Bevin and Chapman's 
128 ale. ; 

# 18. Caſe, &c. for Slander, and alſo for that crimen feloniæ ei impoſuit, by Reaſon whereof the 
17 Plaintiff was likely to loſe the Office of Enrolments: The Defendant, as to the Charge of Felony, 
1 pleads Not guilty, and as to the ſlanderous Words he pleads the Statute of Limitations 21 Fac. c. 16. 


. Viz. Non cul” infra duos Annos ultimos elapſos; and upon Demurrer it was adjudged, that where 
5 [| the Words ate actionable in themſelves, there Damages ſhall be recovered according as they were 
12M firſt ſpoken; and in ſuch Caſe, if the Action is not brought within two Years, the Party will be A 
1 barred by that Statute; but where the Words are actionable only in reſpect to the ſpecial Dama- f 
| ges which happen after the Speaking, in ſuch Caſe, if the Damage is ſeven Years after the Speak- 
| ing, the Statute is no Bar. Sid. 95. Saunders verſus Edwards. | 
2Saund, 19. An Infant brought Aſſumpfit by his Guardian againſt the Defendant, who pleaded the Sta- 
120, tute of Limitations ; and upon a Demurrer, the Queſtion was upon the Saving in the Act 21 Fac. 
cap. 16. (viz.) To all Infants, Actions of Treſpaſs, and Treſpaſs for Words, but Treſpaſſes on the 
Caſe are not mentioned ; but adjudged, that the Saving of Treſpaſſes generally ſhall extend to Ac- 
tions on the Caſe, for all Actions on the Caſe are Treſpaſſes on the Caſe. Sid. 453. Chandler 
verſus Violett. | | 
20. Indebitatus Aſſumpfit brought againſt an Executor, upon a Promiſe of his Teſtator ; the 
Defendant pleaded the Statute of Limitations, (viz.) that his Teſtator did not at any Time with- 
in fix Years make ſuch Promiſe: The Plaintiff replied, that he was an Infant at the Time of the 
Promiſe made, and that he came to full Age on ſuch a Day, and that within fix Years afterwards 
he brought this Action; and upon a Demurrer to this Replication, it was inſiſted, that an Inde- 
bitatus Aſſumpſit was an Action not mentioned in the ſaving Clauſe of that Statute: Sed per Cu- 
71am, this Act ſhall be extended to particular Caſes within the ſame Reaſon ; and that Actions of 
Treſpaſs therein mentioned ſhall comprehend this Action, becauſe tis a Treſpaſs on the Caſe ; and 
the Saving in the Proviſo is of the Right of Infants in Actions of Treſpaſs; and tho' no parti- 
i cular Words in the enacting Part relate to this Action, yet the Proviſo doth reſtrain the Severity 
5 of that Part of the Act, and reſtores the Common Law. 2 Mod. 71. Croſier verſus Tom- 
linſon. RE ag bo 
Sid. 415. 3 In an Action of Debt, the Plaintiff declared, that he and the Defendant ſubmitted them- 
1 Lev. ſelves to an Award of ſuch Perſons, and that if the Arbitrators did not make an Award within 
1 * ſuch a Time, then they to chuſe an Umpire, and they to ſtand to his Umpirage, ſo that tis 
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made under his Hand and Seal before ſuch a Day ; then he avers, that the Arbitrators made no 
Award, but that they choſe an Umpire, and that he made an Umpirage under his Hand and Seal, 
by which he awarded the Defendant to pay the Plaintiff 15 J. for which the Action was now 
brought : The Defendant pleaded the Statute of Limitations in Bar ; but adjudged, that an Um- 
pirage in Writing under the Hand and Seal of the Umpire is a Specialty, and the Statute only 
limits al Actions of Debt grounded upon any Lending or Contract, without Specialty, and Actions 
of Debt for Arrears of Rent to be brought within te Years ; beſides, admitting this is no Spe- 
cialty, yet this Action of Debt is not barred by the Statute, becauſe tis not founded upon any 
Lending or Contract in Fact; *tis true, all Debts are grounded either upon a Contract in Fact or 
in Law; but the Statute never intended to limit all Actions of Debt grounded upon Contracts ge- 
nerally (tho* it doth not diſtinguiſh between Contracts in Fact and in Law) but upon Contracts 
in Fatt only, becauſe ſuch Contracts often happen between Men, but Contracts in Law very ſel- 
dom; for this ſee SHeruyn and Carter's Caſe, for which Reaſons this Action of Debt is not within 
the Statute of Limitations. 2 Saund. 64. Hodſden verſus Harridge. 

22. Indebitatus Aſſumpſit and Inſimul computaſſet brought by one Merchant againſt another for 
55 l. 115. 7d. The Defendant pleaded Non Aſſumpfit infra ſex Annos; The Plaintiff replied, 
that the Money on the ſeveral Promiſes, &c. became due and payable upon Trade between him 
and the Defendant as Merchants, and wholly concerned Merchandizing ; and upon Demurrer to 


4 | this 


4248 


Limitation. 


— 


this Replication, it was argued for the Defendant, that this Caſe is not excepted out of the 
Statute; tis true, it limits all Actions of Account, and upon the Caſe, to be brotight within fix 
Years ; but tis other than ſuch Accounts as concern the Trade of Merchandize between Merchaat 
and Merchant, and their Factor or Servants; and the Word Accounts there inuſt be intended 
Accounts current, becauſe Merchants which Trade at a great Diſtance from one another in ſe- 
veral Parts of the World, may have Accounts current many Years, and not meet to adjuſt them; 
but when an Account is ſtated, as this is for 55 J. 11 5. 7 d. tis then a Duty, and an Action of 
Debt will lie for it immediately; and it was adjudged accordingly. 2 Saund. 1 24. Webber verſus 
Tivill. 2 Mod. 311. Parrington verſus Lee. | | 

23. The Husband made his Wife Executrix, and died; afterwards the brought an Aſſumpfit 
againſt the Defendant for Money due to her ſaid Teſtator ; the Defendant pleaded the Statute of 
Limitation ; the Executrix replied, that her Teſtator filed an Original againſt the Defendant in 
placito tranſgreſſionis, c. ſetting forth the whole Declaration in this her Replication, and that 
pendente placito præd her Husband died; and upon a Demurrer to this Replication, the Queſtion 
was, Whether this Action brought by the Teſtator by Original, was within the Equity of the 
fourth Paragraph of the Statute, by which 'tis enacted, that if the Action ſhall be bronght by 
Original (as this was) and the Defendant outlawed, and afterwards ſhall reverſe it, in ſuch Caſe; 
the Plaintiff, his Heirs or Executors, may bring a new Action within a Tear, but not afterwards ; 
Now this being an Action brought by the Teſtator by Original, and he dying pending that Ac- 
tion, but before the Defendant is outlawed ; it was adjudged, that the Executrix could not bring 
a new Action within the Year ; 'tis true, *tis a hard Caſe, but there was no Remedy provided 
by the Statute. 1 Lut. 261. Gargrave verſus Every. 

24. Caſe againſt an Executor for 50 J. had and received by his Teſtator ; the Executor pleaded 
the Statute of Limitations in Bar, &c. the Plaintiff replied, that ſhe was an Infant under the Age 
of twenty-one Years, at the Time when the Teſtator made the Promiſe, and that within 2 
Years after ſhe came of full Age, ſhe filed an Original againſt the Executor, &c. who rejoined, 
that the Statute of Limitations doth not give Liberty to an Infant to bring an Action on the Caſe 
within fix Years after he comes of Age ; and upon Demurrer to this Rejoinder the Plaintiff had 
Judgment upon the Authority of Violett and Chandler's Caſe, which was thus. 1 Lntw, Rep. 
242. Gery verſus Cooke. | | 

25. Caſe, Cc. by Husband and Wife, as Executrix of Sir John Heron; the Defendant pleaded 
the Statute of Limitations; the Plaintiff replied, that the Teftator in his Life-Time filed an Ori- 
ginal in Treſpaſs againſt the Defendant, with an Intention to declare againſt him upon his Ap- 
pearance ; that this Writ was delivered to the Sheriff of N. who returned non eft inventus, and 
thereupon a Capias iſſued againſt the Defendant, and that pendente placito the Teſtator died, fo 
that the Pleadings were diſcontinued ; and that afterwards the Plaintiffs proved the Will, and 
then they declared againſt the Defendant, and aver, that the Cauſe of Action did accrue within 
fix Years after the ſaid Original filed; the Defendant rejoined, that the Tejtator died long before the 
Original filed, and traverſed, that he was then alive; the Plaintiffs ſurrejoined, and ſhew, that 
the Defendant was eſtopped to plead that the Teſtator died before the Original filed, becauſe it 
was againſt a Record; the Defendant demurred, and the Plaintiff joined in Demurrer, but no- 
thing farther was done. 1 Lutw. Rep. 254. Saffin & ux verſus Shaftoe. 

26. Caſe by an Adminiſtratrix againſt an Executor for Money due to the Iuteſtate; the De- 
fendant pleaded the Statute of Limitations ; the Plaintiff replied, that the Inteſtate in his L.ife- 
Time filed an Original in Treſpaſs, &c. againſt the Teſtator within ſix Years after the Cauſe of 
Action did accrue, and that he did not appear, but ſoon after died, whereupon the Inteſtate re- 
center, (viz.) on ſuch a Day, filed another Original againſt his Executor, the now Defendant, 
who appeared, and the Inteſtate declared againſt him, and that he proſecuted the ſaid firſt Origi- 
nal againſt the Teſtator, with an Intention to declare againſt him, if he had appeared, and a- 
verred, that the Cauſe of Action did accrue within ſix Years next after the firſt Filing the ſaid 
firſt Original; and upon a Demurrer to this Replication, it was objected, that it was ill, becauſe 
it did not appear, that the Original was returned, or made a Record in Court; for the Plain- 
tiff ſhould have ſet forth, that the Original was delivered to the Sheriff to execute, and that the 
Defendant not appearing, the Sheriff had returned, that the Plaintiff had found Pledges to proſe- 
cute the Writ, (viz. * Doe and Richard Roe) and that the Defendant nihil habuit in Balliva 
ſua, by which he might be attached; all which was omitted in this Replication, and there being 
no Appearances or Continuances alledged, the Plaintiff ought not to have judgment; but it was 


——c 
— 


otherwiſe adjudged, for the filing an Original had put the Caſe out of the Statute, and that it 


was not neceſſary for the Plaintiff to aver, that the Writ was returned, for it ſhall be ſo intended, 
unleſs the contrary appear on the other Side. 1 Lutw. Rep. 256. Kinſey verſus Heyward ; this 
Judgment was afterwards reverſed upon a Writ of Error, and the Reverſal was afterwards af- 
tirmed in Parliament. | ; | 
27. Cale, &c. by Husband and Wife, upon ſeveral Promiſes made to the Wife dum ſola; the 
Defendant pleaded the Statute of Limitations, the Plaintiffs replied, that 7 Fannuarii 4 Millielmi, 
they filed an Original in Treſpaſs, &c. quare clauſum fregit, againſt the Defendant, directed to 
the Sheriff of Suffolk, with an Intent to declare againſt him upon his Appearance in an Action 
of Treſpaſs on the Ciſe, and that Proceſs of Capias was continued againſt him till he appeared, 
29d farther, that the Defendant Aſſumpſit infra ſex Aunos, Tc. and upon Demurrer to this Re- 
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lication, the Plaintiff had Judgment, but it was reverſed, for the Reaſon in the Caſe laſt men- 
tioned, (viz) becauſe it did not appear, that the Capias was returned, and made a Record of 
the Court. Brereton & U verſus Moyſe. 1 Lutw. 279. | S 

28, Treſpaſs, &c. for an Aſſault at Fort St. George in the Indies, (viz.) apud London, in the 
Pariſh of St. Mary Je Bow, and for detaining him in Priſon, and taking from him 3000 Pegadoes, 
Oc. The Defendant as to all, beſides the Taking the Money, pleaded the Statute of Limitations, 
(viz.) that the Cauſe of Action did not ariſe within four Tears; and as to the Taking the 
Money, that it did not ariſe within fix Tears : the Plaintiff replied as to the Treſpaſs, that he 
was beyond Sen, and as to the Taking the Money, that the Cauſe of Action did ariſe within 
ſix Years; and upon Demurrer, the Opinion of the Court was againſt the Defendant, becauſe 
the Statute of Limitation cannot, even in Equity, be extended to Caſes where the Defendants 
are beyond Sea, becauſe *tis expreſly enacted, that if the“ Plaintiff is beyond Sa when the 
Cauſe of Action doth accrue, he ſhall have Liberty at his Return to bring it; but if the Defen- 
dant is beyond Sea, and the Plaintiff here, then he muſt file an Original againſt the Defendant, 
and continue it till he returns. 2 Lutw. Rep. 946. Davis verſus Tale. 1 Lev. 143. Beven verſus 
Clapham, S. P. Sid. 228.8. C. pl. 23.S.C. h 
29. Formedon in Remainder, brought by J. V. for one Meſſuage, twenty Acres of Land, &c. 
in which the Demandant ſet forth, that C. M. was ſeiſed in Fee of the Premiſſes, and ſettled the 
ſame upon Truſtees and their Heirs, to the Uſe of himſelf for Life, and after his Death to the 
Uſe of his Son C. WW. and the Heirs of his Body, and for Default of ſuch Iſſue to J. V. and his 
Heirs ; that C. V the Father and Son are both dead, and that the Demandant is Son and Heir 
of C. V. the Son, to whom remanſit jus, & c. The Tenant pleaded the Statute of Limitations, 
(viz.) that C. IV. the Son, did not proſecute his Writ within twenty Tears after the Cauſe of 
Action did accrue, & hoc parat eſt werificare, &c. 2 Lutu. Rep. 962. Wright verſus Byard. 
2 Lutw, Rep. 1199. Eyloe verſus Cook, S.- P. 

30: Aſſumpſit, & c. upon a Promiſe made ſeven Years ſince, to pay Money within three 
Weeks; the Defendant pleaded Non Aſſumpſit infra ſex Annos ante exhibitionem Billz; adjudged 
this was wrong, it ſhould be cauſa attionis non accrevit infra ſex Annos, 1 Vent. 191. Puckle 
verſus Moor. 

31. Aſſumpſit, &c. in which the Plaintiff declared, that in Conſideration he would deliver to 
the Defendant ſuch a Deed, he promiſed to redeliver it upon Requeſt ; and allo, in Conſideration, 
that the Plaintiff had delivered to the Defendant another Deed on Requeſt, he promiſed to pay 
him 40 l. and alledged, that he had delivered the firſt Deed, and that tho' on ſuch a Day he 
required the Defendant to redeliver it, he did not, @'c. the Defendant pleaded the Statute of 
Limitations, that he did not promiſe within fix Years before the Action, & c. and upon De- 
murrer to this Plea the Plaintift had Judgment, becauſe the Cauſe of Action did not ariſe on the 
Promiſe, but on the Requeſt and Refuſal afterwards, and the“ Requeſt was within ſix Years ; 
then it was objected, that the 407. was to be paid without any Requelt, and therefore as to 
that the Plea is good; but adjudged, that where the Statute is pleaded to two Things, where 
'tis pleadable only to one, if *tis il for that one Thing, tis ill for the Whole. 1 Lev. 48. Webb 
verſus Martin, 

32. Aſſumpſit, &c. in which the Plaintiff declared upon a Promiſe made 1 May 3 Car. 1. the 
Defendant pleaded, that the Writ was firſt brought 4 Feb. 14 Car. 2. and that he did not pro- 
miſe within fix Years before the ſaid 4th of Feb. the Plaintiff replied, that the Defendant did pro- 


miſe within fix Years before the ſaid 47% of Feb. and there was a Verdict for the Plaintiff, and 


he had judgment; for tho' the Cauſe of Action did ariſe twenty Years before tis brought, yet the 
Plaintiff ſhall recover, if the Defendant doth not plead the Statute of Limitations. 1 Lev. 110. 
Lee verſus Rogers. 

33. Aſſumpſit againſt the Defendant for a Debt due by Contract to a Bankrupt, and the Ac- 
tion was brought by an Aſſignee of the Commiſſioners ; the Defendant pleaded the Statute of Li- 
mitations, and upon a Demurrer to the Plea it was held, that the Statute is no good Plea in this 
Caſe, becauſe the Debt was aſſigned by Virtue of an Act of Parliament. 2 Lev. 166. Copley 
verſus Docminique. 

34+ In Replevin, the Defendant avowed upon a Tenure by Fealty, Rent and Suit of Court; 
the Plaintiff in his Replication confeſſed the Tenure, but pleaded, that the Avowant, nor none 
of his Anceſtors, were ſeiſed of the ſaid Services, or any of them, within fifty Tears laſt paſt ; 
and upon a Demurrer to this Replication the Defendant had Judgment ; for ſuch caſual Services 
which may not happen within fifty Years, are not within the Statute of H. 8. of Limitations. 
3 Lev. 221. Bennet verſus King. | elk 
35. Aſumpſit by an Attorney, for his Fees, &c. for Money laid out, and for Labour, &c. the 
Defendant pleaded the Statute of Limitations ; and upon Demurrer to the Plea, it was adjudged ill, 
for the Statute is not pleadable where the Action is for Fees, becauſe they depend on a Record. 
3 Lev. 367. Olliver verſus Thomas. 9 5 

36. Upon a Rehearing before the Lord Keeper Bridgman, aſſiſted with Juſtice Vaughan and 
others, concerning the Redemption of a Mortgage, which had been made above forty Years; 
it was decreed, that no Relief ſhould be after twenty Years, becauſe the Statute 21 Fac. cap. 
16. did adjudge it reaſonable to limit the Time of Entry to that Number of Years, and that the 


Rules in Equity ought to be conformable, (as near as may be) to the Rules and Reaſon . the 
3 | aw ; 
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Law); tis true in ſome particular Caſes, as of Infants and Fem P 
beyond that * . 2 340. OR chat 1 Euer. eee e 
. Aſſumpſit againſt four Defendants, who pleaded Von Amp. infra ſ. 

* that one of them did promiſe uithin fix Years, but 5 2 oe. Done, 9 J 
Judgment was arreſted as to that one Defendant, becauſe all the Defendants being ſued upon an 
entire Contract, they mult all be found to promiſe, otherwiſe the Iſſue is found againſt the 
Plaintiff : Tis true, Torts n their Nature are different, and therefore one Defendant may be found 

ailty, and the other acquitted ; but Contracts are entire: Ventris Juſt. of a contrary Opinion; 
tis true, if theſe four Defendants had pleaded Non Aſſump. and one of them had been found 
40 promiſe, and not the reſt, the Plaintiff would have failed in his Action; but here 'tis Non 
Aſump. infra ſex Aunos, from which it may be inferred, that all of them promiſed at firſt 
and the Jury have found, that one of them renewed the Promiſe within ſix Years, but the others 
did not. 2 Vent. 151. Bland verſus Haſlerig & al. 

38. Aſſumpſit, Tc. the Defendant pleaded the Statute of Limitations ; the Plaintiff replied 
that before the ſix Years were expired, he brought an Original in Treſpaſs againſt the 1 
dant, ea intentione to declare againſt him in Aſſumpſit ſecundum conſuetudinem Curiæ de tempore 
cujus, & c. the Defendant rejoined Null tiel Record; the Plaintiff ſurrejoined, and produced an 
Original filed within the (ix Years, againſt the Defendant and tuo others, which was de placito 
tranſgr. & inſult. in London; and upon Demurrer it was inſiſted for the Defendant, that this Re- 
cord did not warrant the Plea, for it ſhould have been a clauſum fregit, and not Treſpaſs and 
Aſſault ; beſides, the Plea was of an Original againſt the Plaintiff, and the Surrejoinder was of an 
Original againſt him and two more; the Prothonotaries informed the Court, that the Practice was 
to file an Original in Treſpaſi and Aſſault in London, and a Clauſum fregit in other Counties; 
and that the Replication being of an Original in Treſpaſs generally, it may be applied to this, and 
tis not material, tho two others are joined. Drubitatur. 2 Vent. 193. Norwood verſus Moodley. 

39. Indebitatus Aſſumpſit, the Deſendant pleaded the Statute of Limitations ; the Plaintiff re- 
plied, that before the {ix Years expired, he hled an Original in Treſpaſs Quare clauſum fregit 
againſt the Defendant, ea inteatione that he might be arreſted, and that the Plaintiff might de- 
clare againſt him, Cc. and upon a Demurrer to this Replication, it was agreed, that the Fractice 
was to declare in any Action upon a Clauſum fregit in C. B. as it was upon a Latitat in the King's 
Bench; but then the Plaintiff ought to have ſet it forth in his Replication, (viz.) that he had ta- 
ken out an Original Quare clauſum fregit, ea intentione to declare againſt the Defendant in an 
Aſſumpſſt ſecundum conſuetudinem Curiæ de tempore quo, Cc. all which was omitted, and it was 
only, ea intentione that the Defendant might be arreſted, and that the Plaintiff might declare a- 
gainſt him; but there being many Precedents where there was no ſuch Clauſe, it was held well 
enough. 2 Vent. 259. Every verſus Carter. 

40. The Wife lent an Hundred Pounds, and the Borrower gave a Note, that he would pay 
and diſpoſe it as ſhe ſhould direct; an Action at Law being barred for this Money by the Sta- 
tute of Limitations, the Husband exhibired his Bill againſt the Borrower for Relief, and the 
Statute of Limitations was inliſted on in his Behalf ; but becauſe the Court took this Money to 
be only a Depoſitum or a Truſt in the Borrower, for the Wife, thereupon they decreed the 
Money to the Husband. 2 Vent. 345. Lord Hollis s Caſe, | 

41. In Debt upon an Eſcape, wherein the Plaintiff declared, that one Fabian Till was taken 
in Execution upon a Teſtarum fieri facias, and eſcaped ; the Defendant pleaded the Statute of 
Limitations in Bar to the Action; and upon Demurrer to the Plea, it was inſiſted for the Plaintiff, 
that this Plea was ill, becauſe Debt for an Eſcape was not within this Statute ; for tis not founded 
upon any Lending or Contract without Specialty ; and theſe are the Debts which are mentioned 
in the Statute, and not Debts generally; beſides an Action of Debt for an Eſcape is founded on a 
Specialty, (viz.) upon the Statute 1 K. 2. cap. 12. which gives the Creditor an Action of Debt 
againſt the Warden of the Fleet for an Eſcape, which by an equitable Conſtruction is extended 
to other Gaolers and Sheriffs; for before that Statute no Action of Debt did lie at Common Law, 
for an Eſcape out of Execution, the Remedy was only by an Action on the Caſe. 2 Inſt. 383. and 
tho' the Words of the Statute of Limitations are general as to Actions of Debt for Arrears of 
Rent, yet it has been adjudged, that an Action of Debt for Ariears of Rent reſerved upon a 
Leaſe, is not within the Statute, nor an Action of Debt for not ſetting out Tithes, becauſe 'rig 
founded on a Specialty, (viz.) on the Statute 2 Ed. 6. Judgment for the Plaintitt. 1 Sand. 37. 
Fones verſus Pope. See Freeman verſus Stacy, and Talory verſus Jackſon. Cro. Car. 513, 

42. In Aſſault, Battery and Falſe Impriſonment from 10 Aug. 24 Car, 2. uſque exhibitionem 
Billz, which was thirteen Years ; the Defendant pleaded Not guilty infra Jex Auno ; the Mlain— 
tiff replied, that the Writ was ſued out 2 Oc. 1 Fac. 2. and that che Defendant was guilty with- 
in fix Years next before the Writ brought, upon which they were at Iſſue, and the Plaintiff had 
a Verdict; it was objected in Arreſt of Judgment, that this being a continued Impriſonment, 
therefore ſo much as was before the Writ brought, is barred by the Statute : Sed per Curiam, the 
Verdict is good, for the Jury have rejected the Beginning of the Treſpaſs, and have given 
Damages for that only which was done within fix Years before the Action brought; and this 
may be done, becauſe tis laid uſque x hilitionem Billæ. 3 Mod. 110. Aldridge verſus Duke, 


7 E 43. Caſe, 


Sid. 303. 
Lev. 193. 


K n 


* e 


2 


—  - — 


— 


8 
— — — 
AY — 2 n — — > rn 
= . 5 2 — : od YE eh — = = 8 0-4 2 = 4 
2 — 


1 — "PF 
< 4 2 A = - 
— = ——⅛ . — — 22 


— — 
33 


— 


— 


1130 


— — ů— — | - — — — ee nin mms 
Limitation. 

43. Caſe, . upon 4 Bill of Exchange drawn 14 Years ſince; the Defendant pleaded the 
Statute of Limitations, by which Actions of Account which concern the Trade of Merchandize, 
between Mſerchant and Merchant, their Factirs and Servants, are excepted ; the Plaintiff replied, 
that the Bill was a negotiating Bill, and that it was upon an Account between Merchants; and 
upon Demurrer the Defendant had Judgment, becauſe the Statute excepts only Accounts which 
are current, and not thoſe which are ſtated ; as upon a Bill of Exchange, or againſt the Drawer 
of ſuch Bill for Value received. 4 Mod. 105. Chievley verſus Bond. 

Mod. Ca. 44. The Plaintiff, as Executor, declared upon a Promiſe made to his Teſtator ; the Defendant 

309. pleaded the Statute, and at the Trial it appeared, that there was a new Promiſe made within ſix 
Years to the Executor himſelf; adjudged, this Promiſe could not be given in Evidence, to main- 
tain this Declaration, but that the Plaintiff ought to have declared upon a Promiſe made'to him- 

f ſelf. 1 Salk: 28. Dean verſus Crane. | 

5 Mod, 45. Indebitatus Aſſumpſit, the Defendant pleaded Non Aſſumpſit infra ſex Annos, and at the 

425. Trial the Evidence was, that it was above fix Years ſince the Goods were ſold, and that the | 
Defendant being required to pay for them, denied that he bought them, but ſaid, prove it, and | 
I will pay yon; adjudged, that by this Promiſe, tho' it was conditional, the Defendant had | 
waived the Benefit of the Statute, and had brought his Caſe within it, as much as if he had KR 
expreſly promiſed to pay the Money. 1 Salk. 29. Heyling verſus Huskins. 

46. In Ejectment, if T. P. bath been in Poſſeſſion twenty Years, without Interruption, and af- 
terwards R. V. gets into Poſſeſſion, T. P. may bring an Eje&ment, becauſe twenty Years Poſſeſ- 
ſion is a good Title in him to maintain an Ejectment, as if he had at that Time been actually 
poſſeſſed ; becauſe a Poſſeſſion for ſo long a Time, is like a Deſcent, which takes away Entry, 
and gives a Right to the Perſon diſpoſſeſſed. 2 Salk. 421. Stokes verſus Berry. 

47. The Teſtator being ſeiſed in Fee, and having Iſſue two Daughters, deviſed his Land 
to his Grandſon by his eldeſt Daughter, ſhe being then dead; afterwards the Grandſon 
died without Iſſue, and his Heir on the Part of the Father, and the Heir of the other Siſter 
and Coparcener, took the Profits by Moieties for twenty Years together ; then the Heir of the 
Grandſon brought an Eje&ment againſt the Heir of the other Coparcener ; and upon a ſpecial 
Verdict found, it was objected, that the Deviſe was void as to one Moiety ; but that being o- 
ver- ruled, it was then inſiſted, that the Bringing the Ejectment for the Moiety, admitted the 
Plaintiff to be out of Poſſeſſion for more than twenty Years, and then he is barred by the Sta- 
ture of Limitations ; but adjudged, that there muſt be an actual Diſſeiſin, and not a Diſſeiſin by 
Perception of Profits for twenty Years, for otherwiſe the Statute will be no Bar. 2 Salk. 423. 
Reading verſus Royſton. 

48. In a Trial at Bar in Eje&ment, it was reſolved, that a Claim or Entry to bar the Statute of 
Limitations, muſt be upon Land, unleſs there be ſome ſpecial Reaſon to the contrary. 1 Salk. 285. 
In Ford and Gray's Caſe. 

49. Libel in the Admiralty for Mariners Wages ; the Defendant pleaded actio non accrevit in- 
fra ſex annos ante tempus mentionat in libello ; and this Plea was over-ruled there, and there- 
upon the Defendant moved for a Prohibition; it was inſiſted againſt the Prohibition, that the 
Statute extended only to the Courts at Common Law, and that it was not pleadable to a Suit in 
the Spiritual Court pro violenta injectione manuum ſuper Clericum ; which is very true, becauſe 
that Suit is not for Damages, but pro reformatione morum ; the better Opinion was, That a Prohi- 
bition ſhould be granted, and that it was ſtrange the Statute ſhould be a Defence in one Court, 
and not in another ; *tis pleadable to a Suit in Chancery, and therefore it doth not extend only 
to Suits at Common Law ; *tis true, *tis no Plea to an Indiftment for Treſpaſs, but *tis good to 
an Ation of Treſpaſs. 2 Salk. 424. Hide verſus Partridge. 

50. Libel in the Admiralty for Mariners Wages ; the Defendant pleaded the Statute of Limita- 
tions, (viz.) that the Suit was fix Years after the Cauſe of Action accrewed, and now he ſuggeſted 
for a Prohibition, that the Court of Admiralty had rejected that Plea ; but the Prohibition was de- 

*,&5 nied ; *tis true, the Statute of Limitations is a good Bar to a Suit for * Seamens Wages, if *tis 

Annæ c. Well pleaded ; but in this Caſe it was ill pleaded; for it was, that the Suit was proſecuted ſix 

16. Par. Tears after the Cauſe of Action accrued: Now the Time of proſecuting the Action is not 

28.ĩ material, and therefore the Defendant ought to have pleaded directly, that zo Suit had been 
within ſix Tears after the Cauſe or Action accrued. Mod. Caſes 26. Ewer verſus Jones. 

51. Indebitatus Aſſumpſit, & c. the Defendant pleaded the Statute, &c. the Plaintiff replied, 
that he ſued out a Bill of Middleſex againſt the Defendart, Teſte die Lune prox* poſt tres ſepti- 
manas, & c. and returnable on the ſame Day, and that the Sheriff returned Non eſt inventus, 
and continued down by Vicecomes non miſit breve, & pracept” fuit ficut alias; and upon Demurrer 
to this Replication, it was adjudged ill, becauſe there cannot be a Bill of Middleſex returnable on 
the ſame Day on which *tis Tefte. 2 Salk. 421. Green verſus Rivett. Parr. 12, S. C. 

52. T. P. received Money due to the Inteſtate, and afterwards Adminiſtration was granted to 
R I. and within fix Years after the Adminiſtration, brought an Action againſt T. P. for the Money, 
as had and received by him to the Uſe of the Adminiſtrator ; the Defendant T. P. pleaded the 
Statute of Limitations ; the Plaintiff replied this Special Matter, that within fix Years after the 
Adminiſtration granted, he brought the Action, &c. and upon Demurrer to the Replication, it 
was adjudged, that the Cauſe of Action did ariſe immediately upon the Adminiſtration granted, 
and not upon the Receipt of the Money by T. P. the Defendant ; but that he could not receive 
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it to the Defendant's Uſe as Adminiſtrator, becauſe at that Time he had not the Adminiſtration 
granted to bim. 9 Salk. 421. Cary verſus Stephenſon. | 

53. Aſſumpfit, &c. in which the Plaintiff declared, that in Conſideration he, at the Defendant's 
Requeſt, would. receive T. P. and R. V, into his Houſe, as Hoſpites, and find them Diet, Cc. 
he promiſed to pay; the Defendant pleaded Non Aſſumpſit infra ſex Annos, &c. and upon De- 
murrer this was adjudged an ill Plea; for where the Conſideration is executory, the Defendant 
cannot plead Non Aſſumpſit infra ſex Annos; for in ſuch Caſe *tis not material when the Promiſe 
was made, but when the Cauſe of Action did ariſe, for the Dieting may be long after the Pro- 
miſe, therefore in this Caſe the Defendant ought to have pleaded, that cauſa Attionis non accre- 
wit infra ſex Annos ; and tho it appear by the Declaration, that it did not ariſe within that 
Time, yet the Defendant ſhall not take Advantage of it without Pleading it, becauſe by that 
Means he would take away the Advantage that the Plaintiff might have in his Replication, in 
ſhewing that there was an original filed. 2 Sal-. 422 Gould verſus Johnſon. 

54. Caſe, &c. the Defendant pleaded the Statute of Limitations ; the Plaintiff replied, that the 
Defendant was beyond Sea ; and upon Demurrer to this Replication it was adjudged ill, becauſe 
the Plaintiff might either file an Original or have outlawed the Defendant. 2 Salk. 420. Hall ver- 
ſus M/yborne. 

55. Caſe, &c. The Defendant pleaded the Statute of Limitations ; the Plaintiff replied, that 
he ſued out an Attachment againſt the Defendant, returnable in Michaelmas-Tirm N 
and thereupon taliter proceſſum fuit, that the Defendant appeared in Michae/mas-Term, 2 Jac. 2. 
c. and upon a Demurrer to this Replication it was adjudged ill, becauſe the Plaintiff had not 


ſet forth any Continuances to the Time of Appearance; for tho' a Taliter proceſſum fuit may be 


ſufficient for Matters after a Declaration, *tis not ſo for Matter before it. 2 Fall. 420. Budd ver- 
ſus Berkenhead. 


56. In Treſpaſs for Aſſault, &c. The Defendant pleaded the Statute, ec. (viz.) Non cut” in- 


adjudged ill, becauſe there is no ſuch Plea at Common Law nor on the Statute, for that is not 
purſued ; beſides, the Plaintift could not take Iſſue upon it, for if he had replied, that the Deſen- 
dant was guilty infra ſex Aunos, this had been an immaterial Iſſue, becauſe the Jury might have 
found him Not guilty :nfra quatuor Annos, but guilty infra ſex Annos. 2 Salk. 423. Blackmore 
verſus 7idderley. 

57- In Treſpaſs for impriſoning him and detaining him there, from 32 Car. 2. till the 3d of April 
2 Jac. 2. The Defendant pleaded as to all till 34 Car. 2. on ſuch a Day Non cul' infra quatuor 
Annos, and as to the reſt, that a Plaint was levied, and a Capias iſſued againſt the Plaintiff, &c. 
and upon Demurrer to this Plea it was adjudged, that tho? the Plaintiff had declared for one con- 
tinued Impriſonment, from 32 Car. 2. to 2 Fac. 2. yet the Defendant may divide the Time, and 

lead the Statute as to Part of it, and as to that, Judgment ſhall be given againſt the Plaintiff, for 
- might have replied and ſhewed the continuing Impriſonment, which he had now waived by 
his Demurrer. 2 Salk. 420. Coventry verſus Apſley. 

58. Debt in an inferior Court, and after ſome Proceedings there, the ſix Years expired; then 
the Defendant removed the Cauſe by Habeas Corpus cum cauſa, &c. into B. R. and there the 
Plaintiff declared de novo; and the Defendant pleaded, that cauſa actionis non accrevit infra ſex 
Annos; and upon Demurrer this was held a good Plea, but the Plaintift might have replied and ſet 
forth the Suit below, and averred that to be within fix Years, not that it was a Continuance of 
the Suit below, but that it ſhould not be in the Power of the Defendant to defeat the Vlaintiff, 
without any Default in him; as where an Action is brought within ſix Years, and the Plaintiff dies 


before Judgment, and then the fix Years expire, his Executor ſhall not be prevented by the Sta- 
tute, 2 Salk. 424. Matthews verſus Phillips. 


(B) 


What (all be a Limitation of an Efate, and how it differs from a 
Conditton, | 


1 Condition either creates, enlarges or determines an Eſtate, in all which Caſes it depends 
A upon an incertain Event; but a Limitation in the legal Signification of the Word, im- 
ports how long the Eſtate ſhall continue, or is rather a Qualification of the precedent Eſtate, and 
the moſt apt and proper Words to make a Limitation are, As long as, Whilſt, If, whilſt that, 
until, and the like, but it may be made by other Words, as will appear in the following Caſcs, 
2. The Father deviſed his Lands to his eldeſt Son in Tail, Remainder to his youngeſt Son in 
Tail, Remainder to the Heirs of the Body of the Teſtator, he having at that 'Fime iſſue a 
Daughter beſides his Sons, Remainder over in Fee; and, If either of thoſe ou whom he had en- 
tailed his Lands bould moleſt the other for the ſame, or mortgage, ſell, or otherwiſe incumber ity 
that from thenceforth ſuch Perſon ſhall be excluded, and the Entail made to him jþall le of uo 
Force, but that it ball deſcend and come to the next in Tail, as if ſuch diſorderly Perjor had not 
been mentioned in the Will: The Father died, the eldeſt Son levied a Fine of the Lands, and he 
and bis Zrother joined in ſuffering a Recovery; and thereupon their Siſter entered for a Forfei- 
ture, and adjndeed, that her Entry was lawful, becauſe the Word F in the Beginning of that 
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Cro.Eliz. 
414. S. C. 
Moor 

400. S. C- 


Clauſe did not make a Condition but a Limitation of the Eſtate-tail; for if it had been a Condi- 
tion, then the eldeſt might have entered upon a. Breach of it, and ſo might have defeated all the 
Remainders, which could never be intended by the Teſtator, it being expreſly contrary to his 
Will; but *tis a Limitation of their Eſtates, which determines the ſame reſpectively, and caſts 
the Freehold upon the next in Remainder, without Entry. Plow. Com. 2. Part 1. Newis verſus 
Lark. Moor 543. S. C. by the Name of Sharrington verſus Minors. Poſtea Remainder, (FE) 1. S. C. 
Antea Conditions. (D) 8. S. C. | | 

3. ſſ. In Mills there muſt be a Deviſe over to make a Limitation, except *tis to the Heir at 
Law, paying a Sum of Money, and there, tho' the Word Paying generally makes a Condition, yet 
in ſuch Caſe it makes a Limitation, becauſe, if it ſhould make a Condition, it muſt deſcend to 
the Heir, who is the Deviſee, and would be extinguiſhed in his Perſon, and by Conſequence 
there would be no Remedy ta compel the Payment of the Money; as for Inſtance, the Teſtator 
deviſed his Lands to his Wife for Life, Remainder to his eldeſt Son, paying 40 5. to each of his 
Brothers and Siſters ; adjudged, this made a Limitation of his Eſtate, and not a Condition, ſo that 
upon Non-payment of the Money it ſhould ceaſe and be transferred to the next Heir. Cro. Eliz, 
204. Wellock verſus Hammond. 3 Rep. 20.8S. C. 2 Leon. 114. S. C. Fee-{imple in Wills. (B) 3. S. C. 


See Dyer 317. S. P. See Poſtea pl. 7. S. P. 
4. A Leaſe of an Houſe was granted to a Woman for forty Tears, upon Condition, that if ſhe 


continue ſo long ſole and dwell in the Houſe » She continued a Widow during her Life, and lived 
and died in that Houſe; the Queſtion was, whether the Term was determined by her Death; 
adjudged, that had the Word /f been omitted, this would have been a Condition, for then 
the Clauſe would have been thus, (viz.) A Leaſe ro a Woman for forty Years, upon Condition 
ſhe continue ſo long ſole and live in the Houſe ; now ſhe not living in the Houſe forty Tears, but 
dying before that 'Term was expired, the Leaſe was likewiſe determined, becauſe the Condition 


upon which it was granted extended to the whole Term; but in the principal Caſe the Leaſe was 


Cro.Eliz. 
833. 
Noy 51. 


not determined by her Death, but continued afterwards, becauſe the Word F made a Limitation, 
or rather a Qualification of her Eſtate, for then the Clauſe would be thus: A Leaſe of a Houſe to 
a Woman for forty Years, If ſhe continue ſo long ſole, And live in the Houſe, (i. e.) live in the 
Houſe during her Life ; but in the other Caſe ſhe was to live in the Houſe during the Term. 
Gouldsb. 179. Sayer verſus Hardy. Antea Condition. (A) 6. S. C. 

5. The Father having two Daughters, covenanted to ſtand ſeiſed to the Uſe of the eldeſt in 
Tail, upon Condition, that ſhe pay to her Siſter 300 l. within a Tear after his Deceaſe ; and if ſhe 
fail, or die without Iſſue, then to the Uſe of the youngeſt Daughter in Tail; the Father died, his 
eldeſt Daughter married and had Iſſue one Child, which died ſoon after it was born, and then 
the Mother died, and both before the Time appointed for the Payment of the 300 l. adjudged, that 
the Husband ſhould be Tenant by the Curteſy ; for admitting, that the Words, apo Condition to 
pay 3001. do make a Condition, yet the Eſtate of the Wife is not determined by any Breach of 
that Condition, becauſe ſhe died before the Money was to be paid; fo that the Condition (if it 
had been ſuch) was, not broken by her; then, as to the Subſequent if ſhe die without Iſſue, 
thoſe do not make a Condition, but rather a Limitation of her Eſtate, and they amount to no 
more than what the Law faith without them, (viz.) If ſhe die without Iſue, the Eſtate-tail would 
be ſpent by that Means. 1 Leon. 167. Samms. verſus Paine. a 1 

6. So where the Teſtator had Iſſue two Sons and tuo Daughters, and deviſed his Lands to his 
youngelt Son in Tail, pox Condition, that he pay to the Daughters 20 J. per Annum at their re- 
ſpective Ages of twenty-one Years; and if he died, then to his eldeſt Son and his Heirs, upon the 
like Condition; and if he did not pay the Annuities, then he deviſed his Lands over to his 
Daughters and their Heirs: Jultice Croke, who reports this Caſe, tells us, this was a Condition, 
and that if the youngeſt Brother failed in Payment of Annuities, the eldeſt Son would have the 
Eſtate as forfeited by the Breach of Condition: But my Lord Rolle, who reports the ſame Caſe, 
ſays, that if it ſhould be a Condition, it might not only defeat the Daughters of their Annuities, 
but the Deviſe over to them, which is contrary to the Will of the Teſtator; therefore it ſhall be 
conſtrued to be a Limitation of the Eſtate of the younger Brother, which ſhall continue in him 
until he makes Default in Payment, c. and then it ſhall be transferred to the elder Brother, who 
muſt take it upon the like Limitation. Cro. Eliz. 376. 1 Roll. Abr. 411. S. C. Baldwin verſus 
Wiſeman. | | | 

The ſame Caſe is reported in other Books in a clearer Manner, (viz.) the Teſtator deviſed his 
Lands in Tail, upon Condition that the Deviſee ſhould pay to T. P. 20 J. and if he failed, then 
the Land ſhould remain to T. P. and his Heirs ; adjudged, that theſe Words, upon Condition, did 
not make a Condition, but rather a Limitation of the Eſtate; for if it ſhould be a Condition, then 
the Heir at Law would have a good Title to enter, if the Condition was broken; and if fo, then 
T. P. to whom the Money was deviſed would have nothing; therefore it ſhall be conſtrued to 
be a Limitation of the Eſtate of the Deviſee, ſo that if he failed in Payment of the 20 J. T. P. 
might enter and take Advantage of it, bat not in the Nature of a Remainder Man, but as a new 
Deviſe to him. Owen 112. Hiſeman verſus Baldwin. Gouldsh. 152. S C. Cro. Elix. 376. &. C. 

7. Devile to his eldeſt Son, pon Condition, that he pay to his younger Brothers 20 J. a- piece, 
and if he fail in Payment to them, or either of them, that then the Lands ſhould be to them 
and their Heirs; adjudged, this was a Limitation of the Eſtate of the eldeſt Son, and determined 


by Non- payment of the Legacies. Hainſworth verſus Pretty. Moor 644. Antea pl. 4. S. P. 
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8: The Husband levied a Fine to the Uſe of himſelf, and of ſuch Moman whom he ſhould after- 
wards marry, and after their Deceaſes to J. M. and the Heirs of her Body; afterwards be mar- 
ried one Anne, and died, upon whom J. M. entered, and the ſaid Anne re- entered; the Queſtion 
was, whether Anne by this Limitation of an Uſe by the Husband to the I/oman whom he ſhould 
afterwards marry (and ſhe happening to be that Woman) ſhall take jointly with her Husband, or 
whether this Limitation ſhall be void, becanſe ſhe was not at that Time known to be the Wo- 
man; and adjudged, that ſhe ſhall take jointly with her Husband. Moor 96. Mutton's Cale, and 

. 

9 In Ejectment, the Jury found a Special Verdict, that Sir Arthur Throgmorton being ſeiſed of 

ix Tene ments and of Lands in Loofeild in Eee, ſettled the ſame upon the Marriage of his Daugh- 
ter Anne with Sir Peter Temple, to the Uſe of himſelf for Life, then to the Uſe of the ſaid Sir 
Peter Temple and Anne, and to the Survivor for Life; then to the Uſe of the firſt Son of the Bo- 
dy of Anne, by the ſaid Sir Peter to be begotten, in Tail Male, with divers Remainders to the ſe- 
cond and other Sons of that Marriage; and for Want of ſuch Iſſue to the Females, Cc. Proviſo, 
that it ſhall be lawful for Sir Arthur, at any Time during his Life, to make Leaſes of the Premiſ- 
ſes, which at any Time heretofore have been uſually let, for twenty-one Years or under, or for any 
Number of Years determinable upon three Lives in Poſſeſſion, reſerving the Rents for the ſame 
now paid, ſo long as the Leſſees, &c. ſhall duly 2 the ſaid Rents, and commit no Waſte : The 
like Proviſo for Sir Peter Temple and Anne his Wife verbatim, after the Death of Sir Arthur, who 
died, and Sir Peter entered and made a Leaſe of the fix Tenements to Sir Tho. Gower, for 30 J. 
Rent, and this was for the Term of ninety Years, determinable upon three Lives, Jo long as the 
Leſſee ſhould pay the Rent; they find that the ſaid Rent was not paid at Michaelmas 1653, or 
within one Month after: They find that Sir Peter Temple made another Leaſe of Lands in Loo- 
feild to the ſaid Sir Tho. Gower for the like Term of ninety Years, and upon the like Limitation 
as in the former Leaſe, reſerving 100 J. per Annum Rent, payable equally at Lady-day and Mi- 
chaelmas, and that the ſame had been formerly leaſed by Sir Arthur Throgmorton, for twenty-one 
Years, reſerving the like Rent, which ſaid Term of twenty-one Years was long ſince expired; 
and that it did not appear to them, that the Premiſſes in Loofeild were leaſed at the Time when 
the Settlement was made, or for twenty Tears before, but that 50 J. for half a Year's Rent was due 
and unpaid at Michaelmas 1653; that the ſaid Sir Peter had iſſue Anne the Defendant, who en- 
tered; that Sir Tho. Gower entered on her Poſſeſſion, and made a Leaſe to the Plaintif; by Virtue 
whereof he was poſſeſſed, till ouſted by the Defendant : The firſt Queſtion was, whether the De- 
fendant's Entry into the fix Tenements was lawful, the Rent not being paid on the Day on 
which it was to be paid; and adjudged, that it was lawful, becauſe the Lenſe was not derived 
out of the Eſtate of Sir Peter Temple the Leſſor; for he was only Tenant for Life, and had no 
Reverſion in him, but it was derived out of the Eſtate of Sir Arthur Throgmorton by Virtue of 
the Proviſo in the Marriage-Settlement ; ſo that it was not a Leaſe upon Condition to pay the 
Rent, but by Way of Limitation, and determined by Non-payment ; for it was to continue ſo 
long as the Rent was paid, and no longer, which are Words of Limitation ; '*tis true, Sir Peter 
Temple had Power to make Leaſes, but he had no Intereſt in him out of which the Leaſes could 
be derived, fo that having an Authority only to make them by Virtue of the Proviſo ; the Leaſes; 
when made, mult be ſubject to ſuch Limitations as are mentioned in the Proviſo. 

The next Queſtion was, whether the Leaſe of Loofeild Lands was warranted by the Proviſo, 
for that gave Power only to make Leaſes of Lands, which at any Time heretofore had been uſually 
leaſed ; tis true, the Jury found, that the Lands in Loofeild' had been formerly leaſed ; but they 
likewiſe found, that the Leaſe was expired, and that they were not demiſed for the Space of twen- 
ty Years before this Proviſo' made; ' adjudged, that this Leaſe was not warranted by the Proviſo, 
for the Words at any Time heretofore uſually leaſed import, that it muſt be always or commonly in 
Leaſe, but what was not in Leaſe at the Tine of the Proviſo, nor twenty Years before, cannot 
be ſaid to be at any Time before commonly leaſed; for theſe twenty Years were a Time before in 
which it was not in Leaſe. Vaug hi. 28, 34. Triſtram verſus Roper. | | 

10. The Teſtator deviſed his Lands to V. R. who was Heir at Law, and other Lands to V. . 
in Fee, and that if W. R. moleſt W. W. by Smit; or otherwiſe, he ſhall loſe what is deviſed to him, 
and it ſhall go to V. HV. the Teſtator died, his Son and Heir entered; adjudged, that this Entry 
and Claim is a ſufficient Breach to entitle V. M. to the Lands, and that theſe Words make a Limi- 
tation of the Eſtate, and not a Condition. 2 Mod. 7. R ; | 

11. Upon the before-mentioned Authority, the Cale of Fry and Porter might be adjudged, (viz.) 
The Husband deviſed his Lands to his Mife for Life, and afterwards to his Grandaughter, the 
Lady Anne Knolls in Tail, provided, and upon Condition ſhe marry with the Conſent of his ſaid 
Wife, and the Earls of Warwick and Mancheſter, or the major Part of them; and in Caſe ſhe 
marry without ſuch Conſent, or die without Iſſue, Remainder over to a Stranger; adjudged, that 
theſe Words, provided, and upon Condition, do not make a Condition, but rather a conditional Li- 
mitation of the Eſtate to ſupport the Intent of the Teſtator, and to let in the Remainder Man; 
for 'tis in Effect as if he had faid, If ſhe marry without Conſent, or if ſhe die without Iſſue, my E- 
ſtate ſhall remain to another: But if it ſhould be a Condition, and the Grandaughter ſhould not 
perform it, then the Heir at Law might eater for the Breach, and hold the Eſtate as forfeited to 
him, and by Conſequence would defeat him in Remainder, which was never the Intent of the- 
Teltator, therefore it muſt be a Limitation of her own Eſtate, which is to continue no longer 
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11 34 : Livery and Seiſin. 
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than ſhe complies to the Terms upon which it was given, or her Dying without Iſſue; in both 
which Caſes it ſhall be determined, and the Freehold transferred to another. 1 Vent. 199. Fry 
verſus Porter. 


Livery and Selſin, 


See Feoffment. (C) per totum. 
(A) 

I. Eoffment of an Houſe, and the Deed was ſealed and delivered in the Houſe, but with- 
out any other Circumſtances, this doth not amount to a Livery. 1 Leon. 207. Mils 
verſus Shomball. 2 Cro. 80. Vaughan verſus Holds. 

2. Dean and Chapter of Norwich, Anno 42 Eliz. made a Leaſe to the Plaintiff for 
three Lives, rendring Rent, with a Letter of Attorney to make Livery, which was done after the 
Rent became due to the Leſſors; adjudged, that tho* the Livery was made after the Rent-day, yet 
*tis good, for until it was made, the Leſſors ſhall retain the Lands, and no Rent is due from the 
Leſſee, becauſe by Intendment of Law the Poſſeſſion of the Lands is better than the Rent. Owen 
136. Waller verſus Dean and Chapter of Norwich. 

3. Leaſe for twenty Years to the Husband, to commence from Michaelmas laſt paſt, before the 
Date of the Leaſe; and after the Expiration of the ſaid Term, then to the ſaid Husband and his 
Wife, and to John their Son, for their Lives and the longeſt Liver of them, with a Letter of At- 
torney to make Livery and Seiſin, according to the true Meaning and Effect of the preſent Grant 
and Leaſe, this is a good Leaſe for Years, with a Remainder for Life, if Livery and Seiſin was 
made by the Attorney at the ſame Time with the Executing the Leaſe; but if the Leaſe was firſt 
delivered by the Leſſor, and ſome Time afterwards Livery and Seiſin was made by the Attorney, in 
ſuch Caſe the Livery is void. Moor 14. Helier verſus Okeden. 

4. Upon a Special Verdict in Ejectment, the Caſe was, That one Heydon being ſeiſed in Fee, 
and having borrowed Money of one Cardell, for Repayment whereof he agreed to aſſure his 
Lands, and they both coming thither together, Heydon ſpoke theſe Words, I am indebted to you 
in ꝛ0l. and if I do not pay it before Michaelmas next, then J bargain and ſell theſe Lands to you ; 
but if I do pay it, &c. then I will have my Lands again; and he left Cardell in Poſſeſſion, who 
ſtayed a little while there; adjudged, this was a good Livery and Feoftment. Mich. 25 Eliz. 
Moor 144. Keale's Caſe. | 

5. Letter of Attorney to four conjunctim & divifim to make Livery and Seiſin, and afterwards 
one of them makes Livery in one Part; adjudged, that their Authority. was not determined by 
this Act, but that they might either conjunctim or divifim, afterwards make Livery and Seiſin in 
the other Parts, either of the Whole or any Part or Parts. Moor 280. Battey verſus Trevilian. 

6. A Leaſe was made to Husband and Wife, and to their Daughter, habendurm from Michael- 
mas next; and the Loſſor himſelf made Livery after Michaelmas ; the Queſtion was, whether this 
was a good Leaſe, and adjudged that it was, becauſe the Livery was made by the Leſſor himſelf, 
but it had been otherwiſe if he made Livery before Michaelmas, or if it had been to be done by 
Attorney. 2 Roll. Rep. 109. wer 

7. Writ of Error on a Judgment in Eje&ment on a Leaſe of running Water; adjudged, that no 
Livery and Seiſin could be made of it, becauſe tis running; but tis otherwiſe of a ſtanding Pool, 
for there Livery may be made with a Diſh of Part of the Water. 4 Leon. 248. 

8. Adjudged, that where there is Tenant for Life, with Power to make a Leaſe for Life, who 
afterwards makes ſuch Leaſe for Life, this is a good Leaſe without Livery, and better than if Li- 
very were made. 2 Lev. 149. In Wigſon and Garrett's Caſe. 


2 London. 


London. 


Of the Cuſtoms in London in general. | Of the Cuſtoms concerning Orphans and 


(A) Widows. (B) 


(A) 


Of the Cuſtoms in London in general. Sce Recogmſance, (A) z. 
Trade, (A) 6, 13. 


"'Y HERE are ſeveral Cuſtoms in London which are againſt Common Right, and 
againſt the Rules of the Common Law, and yet are allowed to be good; as for 
Inſtance, a Cuſtom, that the Creditor may arreſt his Debtor before the Day of 
Payment, in order to make him give Security for the Debt ; ſo a Cuſtom to en- 
ter the Houſe of another againſt his Will, (viz.) that when a Prieſt hath a Woman in his 
Houſe, and one hath an ill Suſpicion of them, he may come with the Conſtable or Beadle of the 
Ward, and may enter the Houſe, and commit the Offender. 2 H. 4. 12. 
2. By the Cuſtom of London, Lands and Houſes there might be bought and fold by Word on- 
ly, without any Deed or Enrollment ; and this is a good Cuſtom notwithſtanding the Statute 27 
H. 8. of Iurollments. Paſch. 6 Elix. Dyer 229. Chibborn's Caſe. 

3. Husband and Wife were ſeiſed of an Houſe in London, to them and the Heirs of the Huſ- 
band, and he alone, without his Wife, covenanted by Indenture in Conſideration of 20 J. to him 
paid, to ſuffer a Common Recovery by Writ of Right, according to the Cuſtom of London, 
which binds as a Fine doth at Common Law); and this ſhould be to the Uſe of the Husband un- 
til he had made a Leaſe for forty Tears ; and afterwards to. the Uſe of him and his Wife, and 
his Heirs, and — he made a Leaſe for forty Years, which was adjudged good, and not 
to be defeated by the Wife, who ſurvived him, by Reaſon of the Cuſtom, and yet the Husband 
was only Party to the Deed. Mich. 12 Eliz. Dyer 290. 2 Rep. 57. In Beckwith's Caſe. 

4. Upon an Habeas Corpus directed to the Sheriffs of London, they returned the Cuſtom of 
the City, &c. that where any Man under the Allegiance of the King, came and dwelt there for a 
Year and a Day, @ fr interim de nulla villana vel ſervili conditione fuerit defamat” vel ca- 
Iumniat', he might live there peaceably and quietly all his Life-Time, if he would; and becauſe 
the Defendants had ſo remained, and for that the Liberties of the City were confirmed by ſeve- 
ral Kings, they (the Sheriffs) could not have the Bodies of the Defendants, &c. and upon pro- 
ducing their Charter, this was held a good Return. Moor 3. The Sheriffs of London's Cale. 

5. Debt upon Bond againſt an Adminiſtrator, who pleaded a Cuſtom in London, that if a 
Contract is made by a Citizen to pay ſo much Money to another Citizen; in ſuch Caſe, if the 
Debtor dieth Inteſtate his Adminiſtrator is bound to pay that Debt as well as a Debt upon Bond ; 
and this was adjudged a good Cuſtom, for tho' none could be charged at Common Law by the 
Name of Adminiſtrator, becauſe there was no ſuch Name before the Statute * 31 Ed. 3. and 
tho' that Statute was made within Time of Memory, ſo that a Cuſtom cannot begin within that 
Time ; yet. becauſe he was chargeable at Common Law, as Executor, ſuch a general Cuſtom is 
good, and ſhall bind the Plaintift, tho' he is a Stranger, and no Citizen. 5 Rep. $2. Snelling's Caſe. 
Cro. Elix. 409. S. C. 

6. There is a Cuſtom in London, which alters the very Courſe of Juſtice, and that is where 
an Action is brought before one Judge to remove the Proceedings before another ; as for Inſtance, 
in Debt upon an Eſcape, the Defendant pleaded, that there is a Cuſtom in London, that where 
a Plaint is entered in the Sheriff's Court, in ſuch Cale, the Lord Mayor, at the Suggeſtion of ei- 
ther Party, may ſend for the Parties and examine them, and if upon ſuch Examination he finds, 
that the Plaintiff is ſatisfied, he ſhall be barred from any farther proceeding againſt the Defen- 
dant ; then he ſet forth, that the Plaintift did enter a Plaint againſt the Defendant in the Sheriffs 
Court, and was aſterwards examined before the Mayor, who found, that he had received 
Part of the Money for which the Plaint was brought, and that he had taken Bond for the 

Reſt; and thereupon the Lord Mayor awarded, that he ſhould be barred ; and this was he'd 
a good Cuſtom, the rather, becauſe the Examination was made, pending the Action; but if 


the Cuſtom had been to examine the Matter after Judgment, it had not been good. 8 Rep. 121: 
Caſe of the City of London. 


7. Error 
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London. 


7. Error of a Judgment by Conſeſſion, in an Action of Debt brought by the Succeſſor of the 
late Chamberlain of London; the Error aſſigned was, That the Action was brought by the 
Plaintiff as Succeſſor of . R. Chamberlain of London, upon a Bond made to him, ſolvendum to 
him and his Succeſſors, ſetting forth the Cuſtow of London, that the Chamberlain there had : 
uſed Time out of Mind, to take Bonds payable to him and his Succeſſors, and they to put all bY 
ſuch Bonds in Suit; and that all their Cuſtoms were confirmed by Parliament 7 R. 2. and that | 
the Plaintiff had Judgment upon this Bond; whereas by Law a Bond being but a Chattel, cannot go S 
in Succeſſion; but adjudged, that the Chamberlain being a ſingle Corporation by Cuſtom to take 
Bonds to him and his Succeflor:, and that Cuſtom being confirmed by Act of Parliament, ſuch NH 
Bonds may be well allowed to go to the Succeſſor, and not to the Executor. Paſch. 38 Eliz. Cro. 
Eliu. 464 Bird verſus Milſon. 

8. A Citizen of London called Alderman Garrett Fool and Knave publickly upon the Ex- 
1 change, for which he was committed by the Lord Mayor to Newgate ; and upon an Habeas 
1144 Corpus the Cauſe of his Commitment was returned, and the Cuſtom of London to commit a Ci- 
tizen for ſuch a Miidemeanor ; adjudged, this being a pxivate Abuſe, and not done in any 
Court, or in Contempt thereof, he ought not to be committed, and therefore he was diſcharged. 
Trin. 44 Eliz. Cro. Elix. 689. Dean verſus Alderman Garrett. 
| 9. In Treſpaſs for taking a Bag of Nutmegs, the Defendant juſtified for Wharfage-Money, 
- 118 due for Goods brought to Queenhithe to be carried by Water; the Plaintiff replied, that Time 

| out of Mind there had been a Cuſtom in London, that all Freemen of the ſaid City, had been and 
ought to be diſcharged of Payment of Wharfage for their Goods, and averred, that he was a Freeman 
of the City, &c. the Defendant rejoined, that there was no ſuch Cuſtom, &c. and then ſuggeſted an- 
other Cuſtom, that where any Iſſue is joined upon a Cuſtom of the City, tho' the Lord Mayor and Al- 
dermen are Parties to the Action, yet they have uſed to certify to the Juſtices the Truth of ſuch Cu- 
ſtom, and ſo prayed a Writ to the Mayor, Cc. to certify, &c. adjudged, that tis not a good Cu- 
ſtom for them to certify another Cuſtom, which concerns the Intereſt of the Corporation, whereof 
they are a Part; eſpecially ſince this Cuſtom is in Nature of a Preſcription, and if fo, then it 
cannot be their Cuſtom ; but 'tis not ſuch a Cuſtom as is within the Reaſon or Meaning of 
that ſpecial Form of Trial by Certificate, which is uſed in Lendon, becauſe tis againſt Right 
and Natural Equity to allow a Certificate, wherein they are to try and judge their own Cauſe, 
Hob. 85. Day verſus Savage. Moor 871. See Smith verſus Hancock. 

10. In an Action on the Caſe for certain Parcels of Plate, the Iſſue was, Whether there was 
a Cuſtom in London for a Common Market there for all Goods in all Shops, every Day, except 
Sundays and Holydays, from the Riſing to the Setting of the Son ; and the Defendants ſuggeſted 
a Trial of this Cultom by the Certificate of the Recorder, and prayed a Writ for that Purpoſe, 
which was granted, returnable in Trinity-Term, and continued until Octab. Mich, and then it was 
moved, that the Defendant ought to have concluded his Plea to the Countrey; and it was ruled 
accordingly, and iſſue was taken upon it, and a Venire facias to the Sheriff of London, Cc. 
which proves, they ſhall not try a Cuſtom by their Certificate. Hob. 87. Bilford verſus Love. 

11. If a Man leaves an Horſe in an Inn in London, and there he eats more than he is worth; by 
the Cuſtom of London, the Horſe ſhall be appraiſed by the next Neighbour to the Inn-keeper, and af- 
terwards ſold ; but if he leave ſeveral Horſes in an Inn in London, and afterwards takes them all 
away but one, in ſuch Caſe, the Inn-keeper cannot ſell that Horſe to make Satisfaction for what was 
eaten by the other Horſes, tho' it amounts to more than what the Horſe is worth; becauſe by 
the Cuſtom, every Horſe is to be fold to ſatisfy the Debt due for his own eating only, and not 
for what another cat. 1 Bulſt. 207. Moſſe verſus Townſend. Poſtea Trover, (C) 5. S. C. 

12. A Cuſtom in London, that Appothecaries who ſell unwholſome Drugs, ſhall forfeit ſuch a 
Sum; an Action of Debt was brought by the Chamberlain of London, for this Forfeiture; and 
adjudged, that the Action lies there, and therefore upon an Habeas Corpus cum cauſa brought by 
the Defendant, a Procedendo was awarded. Moor 493. Wilford verſus Maſham. 

13. In Covenant between the Maſter and his Apprentice, they were at Iſſue upon a Cuſtom 
of London, and a Certiorari being awarded to the Lord Mayor, the Recorder ore tenus certified 
the Cuſtom, that if one of the Age of fourteen Years, and under twenty-one Years, and not 
married, bind himſelf Apprentice by Indenture, in which there are ſeveral Covenants, that this 
ſnall bind him, tho' an Infant, and tho” the Indenture is not enrolled with the Chamberlain with- 
in the Year ; and that if 'tis not enrolled within that Time, the Apprentice may come before 
the Mayor and Aldermen, and ſet forth the Matter by Petition to them in French, and thereupon 
a Scire facias ſhall iſſue to the Maſter to ſhew Cauſe, why the Deed is not enrolled ; and if he is 
in the Fault, then the Apprentice may ſue out his Diſcharge ; bt if the Fault was in the Appren- 
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tice, for not appearing before the Chamberlain, then he cannot _—__ his Indenture, and be dil- | 

charged. . 2 Roll. Rep. 305. x ; 

14. Upon the Return of an Habeas Corpus, the Caſe appeared to be, that V. R. would ſet up ˖ 

a Tavern in Birchin-lane in London; and that the Mayor and Commonalty, knowing that was | 

not a fit Place for a Tavern, forbad him; but yet he ſet up the Tavern againſt their Wills, and | 
for this Diſobedience they committed him; and adjudged, that he ſhould be remanded, for the 

Mayor and Commonalty have an Authority over him, and may appoint the Place where a Tavern : 

ſhall be ſet out; and the Recorder certified ore tegis, that the Cuſtom was fo. Paſch. 15 Car. : 
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15. Chamberlaine was committed by the Lord Mayor and Court of Aldermen, and upon a 
Habeas Corpus returned, the Caſe appeared to be thus, . A Cuſtom was returned, that Time 
out of Mind, the Mayor and Aldermen, at ſuch Times, Cc. uſually held a Court, and that e- 
very Alderman ought to attend Subpwena, &c. that Chamberlaine was choſen an Alderman of the 
City, and abſented himſelf three Weeks from the Court, and being convened before the 
Mayor and Aldermen, apd demanded, for what Reaſon he abſented; he replied, that he went 
into the Countrey to collect his Rents; and this being taken for a Contempt to the Court, he 
was fined 300 J. and committed, and alſo removed from the Office of an Alderman, @c. it was 
objected, that his Abſence is no more than a Nonfeaſance, and that will not make a Treſpaſſer, and 
by Conſequence he is not finable ; beſides, the Fine is to the City, to the Uſe of the Mayor and 
Aldermen, Cc. and fo they are Judges and Parties; and the Impriſonment is contrary to Magna 
Charta: Tis true, the Cuſtoms of London are confirmed by ſeveral Acts of Parliament; but 
ſuch Confirmation extends only to the good Cuſtoms, which this is not; for *tis an unreaſonable 
Cuſtom, that the Judge who lets the | ine, ſhould have it to his own Uſe; for which Reaſons it 
was moved, that he might be diſcharged ; but it was anſwered, that he could not be bailed upon 
this Habeas Corpus, becauſe his Commitment was by a Judgment of the Court of Aldermen, 
which is a Court of Record ; and therefore he ought to bring a Writ of Error, if he would be 
bailed : Neither is this Fine to the Judge, (viz.) to the Mayor, but to him, and the Commonal- 
ty, and Citizens of London; and 'tis not unreaſonable in Reſpect to the Offence, becauſe he being 
one of the Judges of the Court, there. may be a Failure of Juſtice, if he ſhould abſent without a 
Cauſe ; the Court inclined, that the Mayor and Aldermen might fine and commit for Nonpay- 
ment; but doubted, whether they could deprive him from his Place of Alderman; but he ſub- 
mitted, fo no ſolemn Judgment was given. Palm. 533. Chamberlaine's Caſe. 

16. Information againſt the Defendant, for uſing a Trade of Studding Points in London, not 
being an Apprentice for ſeven Years ; the Defendant pleaded, that he was a Freeman of London, 
and that by the Cuſtom, Cc. a Freeman of London, and that he was free of one Trade, might 
exerciſe another; and then he ſets forth, that he was free of the Cloth-workers Company; and 
that by the Cuſtom he might uſe any other Trade, tho? he had not been an Apprentice to that 
Trade ; the Plaintiff replied, and denied the Cuſtom, upon which they were at Iſſue, and there- 
upon a Writ iſſued to the Mayor and Aldermen, to certify the Cuſtom by the Mouth of the 
* Recorder, who certified, that there was no ſuch Cuſtom ; & per Curiam, this Certificate is 
good, and the Plaintiff had a Verdict, and Judgment. . Jones. 412. Appletoft verſus Stoug h- 


ton. N 
311. 


1 Roll. Rep. 10. Sid. 

17. The Wife of a Merchant in London may ſue and be ſued by Cuſtom, becauſe London being 
the chief Place of Trade and Merchandiſe, *tis intended, that Merchants cannot be always reſi- 
dent there, but ſometimes beyond Sea, and in other Places, about their Affairs; and therefore *tis 
reaſonable, that the Wife ſhould ſue and be ſued in the Abſence of her Husband. Hill. 7 Jac. 
2. Brownl. 118. Gitrins verſus Couper. 1 Mod. 26. S. P. | 

18. Prohibition, &c. to the Mayor's Court, ſuggeſting the Statute 3 Ed. f. cap. 35. by which 
all Perſons (except the King's Miniſters) are prohibited to arreſt any one within a Liberty, paſſing 
thro” the ſame, and holding nothing thereof, for any Contracts, Covenants or Treſpaſſes made or 
done out of ſuch Liberty, in Pain to pay double Damages to the Party grieved, and a Fine to the 


King; then the Plaintiff ſuggeſts farther, that the now Defendant levied a Plaint againſt him in 


the Sheriffs Court in London for 200 J. Debt, that he was arreſted, and a Declaration delivered 
in an Action of Debt on Bond, which was removed to the Mayor's Court, and is (till depending ; 
and avers, that the Cauſe of Action extra juriſdictionem of the City, &c. it was objected, that 


Cro. Car. 


516, 347, 
361, 

I Saund. 
427. I; P. 


the Plaintiff in the Prohibition ought to have pleaded to the Juriſdiction of the Court, and to 


ſwear his Plea to be true ; but a Prohibition was granted, there being Oath made, that the Bond 
upon which this Action was brought, was made extra juriſdictionem. 2 Lutw. Rep. 1023. Turner 
verſus Heſton. Sid. 464. S. P. Waineman verſus Smith, S. P. 1 Mod. 63. S. C. and that theſe 
Prohibitions are grounded on the Statute . 1. cap. 34. Vent. 88. : 

19. By the Cuſtom of London a Tenant at Will paying under 4o s. Rent muſt have a Quarters 
Warning, before he is turned out; and if the Rent be above 40s. he mult have half a Year's 
Warning. 2 Sid. 20. Dethick verſus Sanders. 

20. Swallow was choſen Alderman of London, and refuſing to take upon him the Office was 
committed; and upon an Habeas Corpus brought, and the Return of the Cauſe of his Commit- 
ment filed, he moved, that he might have Leave to plead to the Return ; it was agreed, that he 
could not plead againſt the Matter of the Return, for if it was falſe, he might bring an Action 
on the Caſe ; but that he would plead that which conſiſted with the Return, (viz.) that admit- 
ting the City of London had a Cuſtom to chooſe Aldermen, yet the Defendant was privileged, as 
being the Surveyor of the Melting Works; but he was remanded, and ordered to ſuggeſt his 
Privilege on the Roll in the Crown-Office in the ſame Manner as Suggeltions are uſually made for 
Prohibitions, which he did, (viz.) that the Monyers had a [rivilege by Patent, and by Preſcription ; 
and afterwards the Patent being enrolled by the Order of Court, it was, That the Moneyers, nor 
any of them, ſhall not be Mayor, Sheriff. Eſcheator, Collector of Tenths, vel alius officiarius, 
vel miniſter quicunq; it was objected, that an n was not within this Privilege, becauſe 
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not mentioned; but adjudged, that ſince a Superior and an Inferior Officer to an Alderman are 
mentioned, he ſhall be included; and tho' the Privileges of London are confirmed by Act of 
Parliament, yet the King may grant, that ſuch Perſons ſhall be exempted from Offices ; and there- 
upon Swallow was diſcharged. Sid. 287, Swallow verſus Citty of London, See Langham's 


Caſe. 
- Yaue 21. Certiorari, &c, the Return was, A Cuſtom for the Company of Merchant-Taylors to 
325. chooſe Livery-Men, and when choſen, to commit thoſe who refuſe to accept the Office, &c. and 


that Smartford was elected, and, without reaſonable Cauſe, refuſed ; it was objeRed againſt this 
Return, that the Cuſtom to commit, is not good, becauſe this Cuſtom doth not concern the 
Government, but the State of a Company only; belides, it do:h not appear, that Smartford 
was habilis & idonea perſona to execute this Office; but adjudged, that this Cuſtom is good, 
becauſe all the Cuſtoms of London are confirmed by Act of Parliament; and it being alledged, 
that he refuſed without reaſonable Cauſe, that implies, that he was habilis perſona. 2 Lev. 200. 
The King verſus Merchant Taylors. 

22, Upon an Habeas Corpus and Certiorari, the Return was, Of a Cuſtom, &c. that if any 
Freeman ſpoke contemptible Words of an Alderman, that in ſuch Caſe, the Common Serjeant hath - 
uſually exhibited an Information againſt him before the Mayor and Court of Aldermen, and that 
if the Offender be convicted by Verdict or Confeſſion, their Uſe is, to puniſh him by Fine or Diſ- 
frauchiſement ; that Clerke ſpoke ſcandalous Words of Alderman Lawrence, (viz) that he would 
undo the City, and that he was a Knave ; it was objected, that a Cuſtom to try a Man for 
Words ſpoken of an Alderman, &c. in the Court of Aldermen, is unreaſonable, becauſe he is 
bath Judge and Party; beſides, it doth not appear, that Clerke is a Freeman; tis true, in the 
Information which is returned in hec verba, he is ſaid to be a Freeman; but that is not ſufficient, 
for it ought to be returned in Fact, that he is a Freeman ; but the moſt material Obje&ion was, 
that a Cuſtom to disfranchiſe a Man for Words, is void; to which the Court inclined. 2 Lev. 
201. The King verſus City of London. 

23. The Caſe was, The Father was a Freeman of London, and deviſed, that his third Part 
ſhould make the cuſtomary Part of his Children 500 J. a-Piece, if their cuſtomary Parts did not 
amount to ſo much; and that if any one of them died before 21, his Part ſhould be divided amon 
the Survivors ; all of them died before 21, except the Plaintift's Wife, her Brother John being 
the laſt that died, and the Plaintift had received out of the Father's Part as much as made his 
Wife's Cuſtomary Part 500 J. and the Queſtion was, If ſhe ſhould be entitled by the Will to have 
John's Part; it was objected, that ſhe ſhould not, for tis not due by the Will, but by Cuſtom, 
and ſhe ought to adminiſter ro John to make a Title, for the Father had no Power to appoint a 
Survivor thereof; but adjudged, that he had, tho' he had not the Power to diſpoſe the Cuſto- 
mary Part from his Children. 1 Lev. 227. Hammond verſus Jones. : 

24. Debt upon a By-Law, which was, That ever one of the Leather-Seller's Company in 
London, who ſhould be choſen upon the Livery before he was Warden of the Yeomandry, 
ſhould pay 25 /. the Defendant pleaded the Cuſtom of the City of London, that no Man ſhould 
be cholen of the Livery of any Company, who was not free of the City, and that he is no 
Freeman; the Plaintiffs deny the Cuſtom, & hoc parati ſunt verificare ; and upon a Demurrer to 
the Replication, it was objected, that it ſhould be concluded to the Countrey ; but adjudged 
well enough, becauſe the Cuſtom, is not to be tried by a Jury, but by a Certificate from the 
Mouth of the Recorder. T. Jones 149. Leatherſellers Company verſus Beecon. 

25. In an Attachment upon a Prohibition to the Prerogative Court, the Caſe was, (viz.) The 
Cuſtom of London for Diſtribution of a Freeman's Eſtate, dying Inteſtate, is, that one Part ſhall 
go to his Widow, another to his Child, and the third Part to his Adminiſtrator 5 and now the 
Adminiſtratrix was ſued for a Diſtribution according to the Statute, for her Part, who inſiſted, 
that it belonged to her according to the Cuſtom ; it was objected, that it was not a good Cu- 
ſtom for to make it ſo; it mult be Time out of Mind, but an Adminiſtrator began Anno 31 Ed. 
3. which is within Time of Memory : Sed per Curiam, the Cuſtom is good; this Caſe is the ſame 
as Snelling's Caſe, and an Adminiſtrator was at Common Law, (viz.) the King, as parens patriæ, 
was originally the Adminiſtrator ; and by the Cuſtom the Heir ſhall have a Share in the Diſtribution. 
T. Jones 204. Percivall verſus Criſpe. | SY 
» 26. Upon a Certiorari the Cuſtom of London was returned, to puniſh by Information in the 
Court of Aldermen, either for an Aſſault, or contemptuous Words ſpoken of an Alderman in 
the Execution of his Office, and to fine him, and that at a Wardmote held by Sir Robert Fef- 
fries, the Defendant aſſaulted him, and faid, I have as much to do here as you ; you think ſure 
you are amongſt your Bridewell-birds, but you are miſtaken ; adjudged, that an Information did lie 
in the Court of Aldermen, tho' an Alderman was aggrieved ; but he muſt not fir when tis heard; 

jones if the Offence had been only for Words, it might be doubtful, whether an Information would 


229. lie; but this was for an Aſſault as well as for Words; but a Cuſtom to disfranchiſe for Words 
4 had been ill. 2 Salk. 425. Ihe King verſus Rogers. Far. 28. S. C. 
200. 


Vent. 16, 327. Cro. Eliz. 78. Moor 347. Sid. 144. 


Where a Freeman of London hath no iſe, but Children, the Half of his Perſonal Eſtate goes 
„to them, and he may diſpoſe the other Moiety ; ſo if he have a Wife, and no Children, the 
Half belongs to her; but if he hath oth. Wife and Children, then one Third Part belongs * ny 

$64 5 ie, 
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Wife, another Third to the Children, and he may diſpoſe of the other Third: And if he die 
Inteſtate, the Cuſtom only affects two Thirds, and the remaining Third is to be diſtributed ac- 
cording to the Statute. 

Where a Freeman hath two Sons, and the eldeſt Son dies, leaving a Son, then the Freeman 
dies, the Grandſon (tho' in Law a Repreſentative of the Son) hath no Share by the Cuſtom, be- 
cauſe that extends to Children and not to Grandchildren. 

Where a Freeman, Cc. hath but one Child, and he hath received ſome Portion from his Fa- 
ther, who dies, leaving his Wife and this one Child, that Child ſhall have its full Orphan's Part, 
without any Regard to what he hath before received, for that Advancement in Part ſhall be 
brought into Hotchpot with-Children, and not where there is but one Child. | 

Where a Freeman hath advanced any of his Children by a Portion, and if it appears in Mi- 
ting under the Father's Hand, or by Marriage-Settlement, how much that Advancement was, tho? 
by that Writing, Will or Settlement, 'tis ſaid it ſhall be in full of his Child's Part by the Cuſtom; 
yet that Child ſhall come in for its cuſtomary Part of the*reſt of his Father's perſonal Eſtate, bring- 
ing what was advanced into Hotchpot; © 25 8 

27. Upon an Habeas Corpus to the Keeper of Newgate, he returned, that in London there ate 

Companies, ſome Freemen of which Companies are Livery-men, and that there is a Court of Al- 
dermen, and that if any Perſon duly choſen doth not take upon him the Office of a Livery-man, 
he may by Cuſtom be committed by the Court of Aldermen to any Officer of the City; and that 
Clerke being before that Court, and refuſing, & c. was committed to the Keeper of Newgate, until 
he ſhould declare his Conſent to take upon him that Office; adjudged, that B. R. takes Notice of 
Livery-man, and of the Nature of his Office ; but they could not take Notice that the Keeper of 
Newgate was an Officer of the City of London, &c. 1 Salk. 349. King verſus Clerke. 


(B) 
Cuſtoms concerning O2phans and Ulidows, 


1. Djudged, that if an Orphan, who by the Cuſtom of London is under the Government of 

the Lord Mayor and Aldermen, ſue in the Spiritual Court for any Legacy, &c. that a Pro- 
hibition ſhall be granted, becauſe the Government of Orphans doth by Cuſtom belong to the Lord 
Mayor and Aldermen, and they only have Juriſdiftion of them. 5 Rep. 73. Orphans of London 
Caſe. Poſtea Prohibition. (C) 1. S. C. 

2. Upon an Habeas Corpus, the Mayor, Aldermen, and Sheriffs of London return the Cuſtom 
concerning the Orphans of Freemen, and for ſecuring their Portions, they uſe to take ſufficient 
Security of them who ought to pay the Money, and to commit them to the Comprer, if they re- 
refuſe to give it, there to remain till they give Security ; then they return, that their Cuſtoms 
were W ee by Act of Parliament Anno 2 R. 2. Cc. and that V R. who was a Freeman of 
London, had Iſſue a Son and Daughter by E. his Wife, and died; that the Priſoner being a 
Suitor to the Widow, agreed before Marriage, that ſhe ſhould diſpoſe of 200 J. and was bound in 
a Statute to permit her to make a Will for that Purpoſe, and accordingly ſhe deviſed to her Son 
and Daugter, each of them 100 J. and died, that the Priſoner agreed to the Will, but refuſed to 
give Security to the Chamberlain of London to pay it at the Time appointed by the Will, pre- 
tending that he was bound by a Statute acknowledged to the Friends of the Orphans to perform 
it; upon Reading this Return the Priſoner was remanded, and this was adjudged a good Cuſtom, 
and that the Recogniſance which he had given before Marriage, to permit his intended Wife to 
make a Will, did not diſcharge him to give that Security which he was bound to do by the Cu- 
ſtom. Paſch. 16 Fac. Hutton 30. Andrews Caſe. | 

3. Harwood was committed to Newgate by the Court of Aidermen, for that he having married 
an Orphan without Leave of the Court, was fined 40 J. and refuſing to pay it; all which appear- 
ed upon the Return of the Habeas Corpus; and after ſeveral Exceptions taken to the Return, 
and all over-ruled, he was remanded. _ 1 Vent. 178. Harwood's Caſe. 1 Mod. 77. S. C. Raym. 
L116. S © $6 370. 4. ©. $3 Lev. 33. SC. | | 

4. In Treſpaſs for a Battery and Falſe Impriſonment, the Defendant juſtified by the Cuſtom 
of London, for that the Mayor and Aldermen had a Court of Orphans for the Government of In- 
fants of Citizens, (viz.) of the Males till twenty-one, and of the Females till eighteen Years of 
Age, or Marriage; and that one Paine, a Citizen died, leaving Mary his Daughter within the Age 
of eighteen Years, and unmarried; and that the Court of Orphans committed the Cuſtody of her 
to Sir William Bolton, the now Defendant, by Virtue whereof he was poſſeſſed of her; and then 
ſets forth a Cuſtom, that if an) Perſon take ſuch Ward away, they may commit him to Newgate 
till he produce the Infant, or be diſcharged by due Courſe of Law; and becauſe the Plaintiff 
took the Child away, he was committed, ec. it was objected upon a Demurrer to this Plea, that 
it was an ill Cuſtom to commit a Man without being heard; and as 'tis an ill Cuſtom, ſo tis laid 
too general, viz. If any Perſon take the Child away they may commit, Cc. ſo that they may im- 

riſon a Peer, if this is a good Cuſtom ; to which it was anſwered, that this being a great Ottence 

tis reaſonable, that any Perſon who is guilty ſhould be committed; then it was objected, that the 
Cuſtom is laid to have the Cuſtody of the Perſon, and of ail the Eſtate real and perſona}, which 


773 may 


V Mod; 
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1 And. 2 Zo 


* Brut the 
Cuſtody of 
an Ideot, 

and of his 
Lands, the 
King may 
grant over. 
And. 23. 


may extend to Lands out of London ; but this was affirme 


* 


d to be their common Practice. Sid. 250. 


MWilkinſon verſus Bolton. 
5. The Father beirig a Freeman of London, and poſſeſſed of a Term for Years, aſſigned it to 


his Son, as a Proviſion for him, and died; the Widow exhibited her Bill in Equity for her cuſto- 
mary Part; and upon an Iſſue directed to try whether ſhe is barred by this Aſſignment, it was 
proved and found by the Jury that ſhe is not, becauſe it was voluntary, and that ſhe had a Title 
to her cuſtomary Part of a Term for Years as well as of Goods. 2 Lev. 130. City verſus City. 


Lunatick. 


Sce Copyhold. (a) per totum. 
(A) 


HE King by his Prerogative hath the Protection of his Subjects, and the Govern- 
ment of their Lands, who are naturally deſective in their Underſtanding; and 
theſe are called Ideots or natural Fools from their Birth ; and for this Purpoſe there 
is a Wrir in the Regiſter De 1diota inquirendo vel examinando, directed to the She- 

riff to call before him the Party ſuſpected of Idiocy, and to examine him in the Preſence of a Jury 

of twelve Men impanelled by him, who are to be on their Oaths to inquire, whether the Party 
is an Ideot, or not; and when the Inguiſition is taken, the Sheriff is to certify it into the 

Chancery. 

2. A Lick; or one Non compos mentis, is one who became a Fool by Misfortune or Acci- 
dent, but was not born ſo; and becauſe ſuch a Fool may have Iucida Intervalla, therefore at ſuch 
Times he may have Diſcretion enough to diſpoſe and govern his Lands, and for that Reaſon the 
King ſhall not have the Cuſtody of him and his Lands, as he hath in the Caſe of deocy : For the 
Cultody of the Body, Goods and Chattels of an Ideot are given to the King by the Common 
Law, ard the Cuſtedy of his Lands by the Statute de Prærogativa Regis, and the Uſe of them is 
in the King, but the Freehold is in the 7deot ; and if he alien his Lands, the King ſhall have a 
Scire facias againſt the Alienee and reſeiſe the ſame into his Hands, and the Inheritance ſhall be 
veſted in the Ideot; but this muſt be underſtood after he is found by Inquiſition to be an Ideot, for 
all Alienations and Gifts by him, before Inquiſition found, ſhall be avoided after tis found; but if 
the Ideot die before Office found, none can be found afterwards to entitle the King to his Lands; 
and one who is Non compos is in the ſame Condition after Office found as an Ideot as to the A- 
lienation of his Lands or Goods; for the Writ de Ideota inquirendo extends to both. 13 Eliz. 
Dyer 302. 5 Rep. 125. S. P. 

3. In Treſpaſs, the Defendant pleaded, that it was found by Office that the Plaintiff is a Lu- 
natick; and thereupon the King ſeiſed his Lands, and by Letters Patents granted the Rule and 
Government of him and his Lands to the Defendant, to-take the Profits to his own Uſe, quam diu 
the Plaintiff was a Lunatick, and fo juſtified and prayed in Aid of the King ; adjudged, that he 
ſhould not have Aid, becauſe the King hath not the Cuſtody of the Body and Lands of one Non 
compos mentis, to his own Uſe, as he hath of an Ideot; for in the Cafe of a Lunatick he is bound 
to maintain him and his Wife and Family out of the Profits, and hath nothing to his own Uſe, and 
therefore hath nothing in * Intereſt to grant over; adjudged likewiſe, that if a Man, of his own 
Wrong, before Office found, takes upon him to receive the Rents arid Profits of the Lands, he 
ſhall be accountable as a Bailiff to the Lunatick, or to his Executors or Adminiſtrators, 28 H. 8. 
C. B. Rot. 401. Frances's Caſe. Moor 4. S. C. | 

4. Where a Perſon who is Non compos mentis levieth a Fine of ſuffereth a Recovery, and de- 
clareth the Uſes thereof, this ſhall bind him as long as the Fine or Recovery ſtands in Force; be- 
cauſe, ſince he was admitted to levy a Fine as a Perſon of found Memory, ſo long as that Fine is 
in Force, the Law will allow him to declare the Uſes thereof; and theſe Things being Matters of 
Record, ſhall not be avoided by his Heir or Executor, by an Averment that he was Non compos, 
becauſe that would be againſt the Office and Dignity of a Judge, or the Perſon whom the Law 
had entruſted to take the Fine. 2 Rep. 58. In Beckwith's Caſe, 4 Rep. 125. In Beverley's Cale. 

5. Debt upon Bond, the Defendant exhibited a Bill in Chancery to be relieved againſt the 
Bond, ſetting forth, that at the Time of the Sealing and Delivery thereof he was Non compos 
mentis; it was reſolved in this Caſe, that every Deed made by a Perſon who is Non compos is 
voidable, but not by himſelf, becauſe he ſhall not be allowed to work his own Diſability by Ma- 
King himſelf a Fool; that tis a Maxim in Law, that a Man ſhall not be received in any Caſe to 
diſable himſelf; therefore he ſhall not have any Relief for that in Equity, becauſe that would be to 
deſtroy a Principal in Law. 4 Rep. 124. Beverley's Caſe. TY 

6, Where 


4 
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6. Where Lands are ſeiſed by the King, by Virtue of a Commiſſion of Lunacy, and he grants 
the Cuſtody of the Lunatick ine computo reddendo; yet if he afterwards is of a ſane Memory, he 
ſhall have an Action of Account for the Profits; but in the Caſe of an Ideot a nativitate, *tis 
otherwiſe, becauſe there the King and his Grantee have the Profits to their own Uſe. Dyer 25. 
Holmes's Cale. | 
7. All Acts which a Man Non compos mentis doth iti a Court of Record concerning his Lands 
or Goods, ſhall bind him, but he ſhall not loſe his Life, tho' he killeth a Man, neither ſhall he 
ſorſeit his Lands or Goods in any criminal Caſe, except High Treaſon, for Actus non facit reum 
niſi mens fit rea ; but whilſt he is Lunatick, he is Demens, and 'tis his Madneſs and not his Inten- 
| tion, which is the Cauſe of the Action; and for that Reaſon his Puniſhment could not be an Ex- 
ample to others. 4 Rep. In Beverley's Caſe. Plow. Com. 19. S. P. 1 Inſt. 247. S. P. 
S8. The Marquels of Vincheſter, by his Laſt Will in Writing, deviſed ſeveral Lands to his natu- 
ral Sons, and bequeathed Money and Plate to them, and died ; afterwards, this Will being about 
to be proved in the Prerogative Court, it was ſuggeſted for a Prohibition, that the Marqueſs, at 
the Time of the Making the faid ſuppoſed Will, was not of Sound Memory ; and this appearing by 
ſeveral Circumſtances, a Prohibition was granted, Cc. in which Caſe it was adjudged, that a * Ex mo- 
Memory which the Law allows to be a Sound Memory, is when the Teſtator hath Judgment and tione 
Diſcretion to diſtinguiſh between Perſons and Things, and a reaſonable Underſtanding to diſpoſe Coke. 
his Eſtate, which is the moſt conſiderable Circumſtance to the Making a good Will, and . hy LS 
his Words, Actions, and Behaviour at that Time, and not in giving a 11 Anſwer to a common ä 
Queſtion. 6 Rep. 23. Marqueſs of Wincheſter's Caſe. 

9. An Ideot and his elder Brother were Jointenants for their Lives, N. R. purchaſed the In- 
terelt of the elder Brother, and then ſeiſed the Body of the Ideot and took all the Profits of the 
Lands ; afterwards the Ideocy was found by Inquiſition ; adjudged, that the King ſhall have the 
Profits of the Ideot's Lands only from the Time of the a = bur to prevent all Incum- 
brances made by the Ideot, it ſhall have Relation to the Time of his Birth. 8 Rep: 170. In Tower- 
on's Caſe. | 
4 10. In Treſpaſs, &c. the Defendant pleaded, that B. D. was ſeiſed in Fee of the Lands, and by 
the Writ de Ideota inquirenda was found an Ideot, not having lucid Intervals per ſpatium octo 
Annorum, by Virtue whereof the King was entitled, who granted the Cuſtody, &c. to Sir A. F. 
who died, and that the Defendant is his Executor ; and upon a Demurrer it was agreed, that the 
King, by his Prerogative, hath the ſole Intereſt in granting the Eſtate of an Ideot, but not of a 
Lunatick; but the Queſtion was, whether this Perſon was found to be an Ideot; *tis true, *tis 
found that he was ſo, having no lucid Intervals per ſpatium octo Annorum, but before theſe eight 
Years ſhe might have ſuch Intervals, and there can be no Ideot, but a nativitate: Sed per 
Curiam, here is a general Finding, that ſhe is an Ideot; and the Words which follow per ſpatium 
octo Annorum ſhall be Surpluſage, and the Grant of the Cuſtody of the Ideot to the Teſtator 
carries an Intereſt to his Executor as well as a Truſt. 3 Mod. 43. Prodgers verſus Frazier. 

In a Special Verdict in Ejectment, the Caſe was: ſſ. Nicholas Leech deviſed his Lands to the | 
Heirs Males of his Body, and for Want of ſuch Iſſue, to his Brother Simon Leech for Life, Remain- 10 
der to the firſt Son of the Body of Simon in Tail Male, Remainder to Sir Simon Leech in Tail, Re- vl 
mainder to his own right Heirs: The Teſtator died without Iſſue, and afterwards Simon Leech 1 
married, and two Months before the Birth of his Son, ſurrendered, c. the Lands to Sir Simon and | 4114088 
his Heirs ; but that at the Time of the Sealing and Delivery of this Deed of Surrender, the ſaid 11 

Simon Leech was not Compos mentis; that about two Months aſter this Surrender, Charles Leech, 
the Son and Heir of Simon was born, who is now Leflor to the Plaintiff; the Queſtion was, whe- 
ther this Surrender by a Perſon Non Compos was void ab znitio, and fo could paſs no Eſtate to the 
Surrendree; for if ſo, then it can be no Bar to Charles in Remainder, becauſe the Act being void, 
the Eſtate in Law remains in him: Et per Curiam, the Grants of Infants and Lunaticks are parallel 
both in Law and Reaſon, and there are expreſs Authorities, that a Surrender made by an Infant is 18 
void, therefore ſo is a Surrender by one Non compos ; and in all Caſes where 'tis ſaid, that the 10 
Deeds of Infants are not void, but voidable, the Meaning is, that Non eſt factum cannot be | 
pleaded to ſuch Deeds, becauſe they have the Form, tho' not the Operation of Deeds; therefore 
they cannot be avoided upon that Account, without ſhewing ſome ſpecial Matter to make them 
void; therefore where an Infant makes a Letter of Attorney, tho' tis void in it ſelf, yet it ſhall 
not be avoided by his Pleading Non eſt factum, but by ſhewing his Infancy : The Plaintift had 
Judgment, and it was affirmed upon a Writ of Error in the Houſe of Peers. 3 Mod. 301. Thomp- 
on verſus Leech. See Remainder. | 
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Gouldſ. 


113. S. C. 


* Cap. 9. 


4 Leon. 
203. 


1 And. 
201. 8. C. 


Maintenance, 


(A) 
What is Maintenance. See Furors. (A) 


Aintenance is either when People fide with one another to take or keep Poſſeſſion 
of Houſes or Lands, and then tis called Ruralis, or when they fide with one 
another in Quarrels, or Suits in Courts, and then 'tis called Curialis. 

2. If a Man aſſigneth a Bond to another in Satisfaction of a Debt due to the 
Aſſignee, this is not Maintenance; but if he aſſign it for a Conſideration, tis Maintenance. Noy 
52. Harvey verſus Bateman. | 

3. Maintenance cannot be in Suits in the Spiritual Court, by the Statute 32 H. 8. and ſo it was 
adjudged in Conſtantine and Barnes's Cale. See Noy 68. Tiſdale verſus Berington. 


I» 


4. If an Attorney take a Bribe or Reward to raſe a Record, or cauſe another Attorney to ap- 
pear on the other Side and confeſs the Action, this is Maintenance. Hob. 9. Tardley verſus Elliott. 

5. Where there is a Bond for Performance of Covenants in a Leaſe, and after the Covenants 
are broken, the Leſſee aſſigns both the Leaſe and Bond to another, and then the Aſſignee puts the 
Bond in Suit, this is Maintenance; fo if the Leſſee aſſigns the Bond and not the Leaſe, and after- 
wards the Covenants are broken, and the Aſſignee puts the Bond in Suit, that likewiſe is Main- 
tenance. Godb. 81. Reynolds verſus Truelock. 

6. One of the Defendants, ſuppoſing he had a Title to Lands then in the Poſſeſſion of O. L. a- 
greed to ſell the ſaid Lands to the other Defendant, and for that Purpoſe he made a Leaſe thereof 
to the third Defendant to try the Title, and this was to the Uſe of him with whom the Agree- 
ment was made; but nothing was done upon this Leaſe, and the Year and Day were long lince 
paſt ; but yet all three Defendants were tined in the Star-Chamber, upon a Bill exhibited againſt 
them for Maintenance; for this is Maintenance at Common Law, but not on the Statute * 32 #18. 
becauſe the Year was paſt, Moor 751. Sir Oliffe Leigh verſus Helgar & al. 


(B) 
Chat is not Maintenance. 


1 HE Lord Cromwell, pretending that V. R. a Copyholder, had forfeited his Eſtate, cauſed 

a Servant to make an Entry in his Behalf, which was accordingly done, and thereupon 
the Copyholder brought an Action of Treſpaſs againſt the Servant; and they being at Iſſue upon 
the Forfeiture, the Copyholder being informed, that the Bailiff of the Franchiſe, under the Earl 
of Arundel, who had the Return of Writs, intended to return great Men, and ſeveral Lords of 


Manors, applied himſelf to the Defendant, who was chief Servant to the Earl, and told him, if 


the Bailiff returned ſuch Perſons, they would not appear at the Trial ſo readily as Men of a lower 
Condition, and therefore prayed his Order to the ſaid Bailiff for making an indifferent Panel; the 
Defendant adviſed the Copyholder to petition the Ear/ of Arundel in this Matter; whereupon a 
Petition was drawn in Form, which the Defendant delivered to the Earl, upon which the Earl 
delivered the Freeholders Book to three of the chief Agents, and thereupon a Jury was impanel- 
led, and the Defendant had a Verdict; and afterwards a Bill was exhibited in the Star-Chamber 
againſt this chief Servant of the Earl, for unlawful Maintenance; adjudged, that ir was not 
Maintenance, becauſe the Defendant being chief Servant and Agent to the Earl, and hearing of 
this undue Practice intended by his Bailiff, he could not do better than to inform his Lord there- 
of, for it concerned his Honour and the Inheritance of his Franchiſe ; but if the Defendant had 


been a meer Stranger, and there had been no Manner of Privity between the Earl and him, then 


it had been Maintenance. Mich. 28 Eliz. 2 Leon. 133. Lord Cromwell verſus Townſend. 

2. Tis not Maintenance for any Man to ſollicite and proſecute for another any Manner of 
Suit, tho' he is neither an Attorney or Counſellor, fo as he do not lay out any Money to maintain 
ſuch Suit. . Hob. 67. Worthington verſus Gaſton. 

3. Tenants of a Manor may all join to defend a Cauſe for a Thing which is common to them 
all, becauſe *tis in Effect but one Cauſe and one Defence. Hob. 91. Lord Howard verius 
ws and Dunch verſus Baniſter, Moor 562. Amerideth's Caſe. S. P. Moor 788. Lord Grey's 
Cale. S. P. 

4. In an Information upon the Statute 32 H 8. of Maintenance, there was a Special Verdict, 
which found that the Husband was ſeiſed in Fee, and made a Feoffment in Fee to the Uſe of 
bimſelf and B. B. whom he then intended to marry, and to the Heirs of the Husband ; the Mar- 
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riage took effect; then the Husband made a Feoffment to a Stranger, and died; the Widow ne- 
ver was in Poſſeſſion, but ſhe made a Leaſe of the Lands for Years to the Defendant, who was 
her half Brother, to try the Title ; adjudged a good Leaſe to paſs an Intereſt by this Statute, 
tho? ſhe never was in Poſſeſſion; for the Meaning of the Statute was to ſuppreſs the Practices 
of thoſe who pretended a Right to Lands, and for the Furtherance of ſuch pretended Right, would 
convey their Intereſt to ſome great Perſon, who by his Power might oppreſs the Poſſeſſor; but 
ſtill it was held, that this Leaſe to the Brother of the half Blood was in Danger of the Statute 


and therefore Judgment was given for the Plaintiff, Mich. 31 Elix. 1 Leon. 166. Slywright 
verſus Page. Moor 266. S. C. 


— P CCC 


Mandamus, 


Where, and to whom it lies, and of the lie. (B) 


Form of the Writ. (A) Of Returns to it, good, (C) 
Where, and in what Caſes it doth not | Of Returns to it, not good. (D) 


— a 1 


«4 , — — 
— 


(A) 
CUhere, and to whom it lies, and of the Fozm of the Urit. 


T lies to a Mayor to reſtore a Citizen to his Freedom, being disfranchiſed for refuſing 

to ſtand to the Award of two Aldermen in a Cauſe depending between him and an- 

other Citizen. Dyer Paſch. 16 Elix. 333. | 

2. It lies to reſtore a Citizen, who was disfranchiſed, for ſpeaking contemptible Words Roll. 

to the Chief Magiſtrate, becauſe ſuch Words are no Cauſe of Disfranchiſement ; it muſt be for Rep. 224- 
ſome Act done, (and not only endeavoured to be done) againſt his Duty and Oath ; neither 
can he be disfranchiſed without Authority ſo to do, either by Charter or Preſcription, ualeſ: he is 
convicted by due Courſe of Law, of ſome infamous Crime; and if a ſufficient Cauſe is returned upon 
the Mandamus, tho? tis falſe, the Party ſhall never be reſtored ; but he may have an Action on the 
Caſe for the falſe Return; and therefore it ought to be certain. 11 Rep. 93. Bagg's Caſe, 
Clerk's Caſe, S. P. Palm. 451. The King verſus Mayor of Oxford, S. P. Latch 229, S. C. Noy 
2 Cro. 506. 93. S. C. 

3. The Office of Town-Clerk of Bedford was granted to one in Reverſion, after the Life of 
the Town-Clerk then living, who died, and another was choſen; yet the Court granted a Mau- 
damus to the Reverſioner. Poph. 196. Audley verſus Ivy. 

4. Mandamus lies to reſtore an Uſher to a Grammar School; and that was Crauford's Caſe ; 
it lies to reſtore an Alderman, and that was Shuttleworth's Caſe. 2 Bulſt. 122. it lies to reſtore a 
Common Council. Man, and that was Eftwick's Caſe. Style 3 2. it lies to reſtore a Town-Clerk and a 
Conſtable, Noy 78. Poph. 167. and it lies to reſtore a Burgeſs of a Borough-Town, and that was 
Clerk's Caſe. 2 Cro. 506. and it lies to reſtore a Steward of a Court-Leet; but doubted, whether 
to reſtore a Steward of a Court-Baron, and this was Stamp's Caſe. Raym. 1 2. 

5. Mandamus to reſtore him to his Fellowſhip of Chriſt-College in Cambridge ; the Maſter and 
Fellows return, that if any Fellow of the College be peccant, he ſhall be corrected by the Ma- 
ſter and Dean, and if he find himſelf aggrieved, he may appeal to the Chancellor of the Univer- 
ſity, and to two Senior Doctors; and upon this Return the Court adjudged, that he ſhould have 
no Remedy here, but that he ought to appeal to the Viſitor; the Mandamus was denied. Rayms 
31. Dr. Widdringtoa's Caſe. 

6. Mandamus to reſtore him to the Place of Attorney of the Town-Court of Canterbury; the sid. 94, 
Court divided, and ſo it was not granted. Raym. 56. Hurſi's Caſe ; it was afterwards granted. 152. 

Mandamus to the Mayor, &&c. of Oxford, to make one Townſend free of the City, having 1 Lev. 73. 
ſerved an Apprenticeſhip to a Taylor there for ſeven Years, and his Maſter refuſing to make him — | 
free, the Mandamus was granted, Raym. 69. Townſend's Caſe ; thereupon the Mayor returned, 1 1 
that if any Perſon binds himſelf an Apprentice, the ſame, by the Courſe of their Corporation, is 91. S. C. 
to beenrolled ; that Townſend did bind himſelf Apprentice by Indenture to one Colley for ſeven 
Years, and covenanted, that he would not marry during his Apprenticeſhip, (which was to the 
Trade of a Taylor) that the Indenture was enrolled, and that he married within the two firſt 
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Years, c. and afterwards ſerved rather as a Journeyman than an Apprentice; it was adjudged 


an ill Return, becauſe incertain, and that tis a Breach of Covenant, and no Reaſon to bar him of 


his Freedom. Raym. 92. Tounſend's Caſe. 

7. Mandamus to the Senior Fellow of Queen's College in Cambridge, to admit Dr. Patrick Preſs- 
d-nt, being lawfully choſe, or to ſhew Cauſe to the contrary ; after an Alias & Pluries, he te- 
turned, that H. 6. 30 Martii Anno 26 of his Reign, gave Licenſe to Margaret Queen Conſort, 
to found a College, to conſiſt of a Preſident, &c. ad ſtudendum & orandum; and that ſhe found- 
ed a College accordingly, and made Andrew Duckert firſt Preſident, and four Fellows, and that 
they might chooſe more, and that they ſhould be governed by ſuch Statutes as the Bibo of 
Coventry and Chancellor of the Exchequer ſhould make whilſt living; that the ſaid Biſhop of Co- 
ventry, Cc. did appoint ir ſhould be called Queen's College, and made ſeveral Statutes for the Go- 
vernment thereof, &c. That King James confirmed all Grants made to the Univerſities ; and 
that the Chancellor of the Univerſity, or in his Abſence, the Vice-Chancellor, ſhould be Vilitor 
of all Colleges and Halls, where no ſpecial Viſitor was or ſhould be appointed ; that no Special 
Viſitor of this College was appointed, c. that ever ſince the Death of the laſt Preſident, Ed- 
ward Earl of Manchefter had been Chancellor, and out of Cambridge, and that Dr. Dillingham 
had been Vice-Chancellor ; that the Univerſity of Cambridge is within the Dioceſe of Ely; that 
Matthew Menn was and is Biſhop of Ely; that Dr. Patrick hath not appealed to the Chancellor, 
Vice-Chancellor, or Biſhop of Ely, and therefore he cannot be admitted Preſident ; it was ob- 
jected againſt this Return, that it was ill, becauſe it ſets forth, that Dr. Patrick had not 


appealed to the Biſhop of Ely, in whoſe Dioceſe this College is; row tis plain he is not ap- 
pointed Viſitor by the Founder, and he cannot be ſo by Law, becauſe where a Head of a 


Corporate Bedy is conſtitured without the Concurrence of the Ordinary, there he hath no Ju- 
riſdiction, tho' the Corporation is Spiritual; *tis certain he hath not, if the Corporation is Tem- 
poral, and th's is rather ſo than Spiritual ; for neither the Perſons or Employment are Spiritual ; 
for 'tis ad ſtudendum & orandum ; tis true, the laſt is Spiritual; but *tis the Duty of every Perſon 
to pray ; but certainly ad ſtudeudum is not Spiritual, for the Study of Humane Learning is 
chiefly the Buſineſs of the Fellows; in the next Place, the Letters Patents of King James make 
no Alteration in this Caſe, for thoſe are, that the Chancellor, or the Vice-Chancellor per Cancel- 
larium Univerfitatis in ea parte appunctuai', c. ſhall be Ordinary, Viſitor, &'c. Now by this 
Grant the Chancellor is not to be a Viſitor, unleſs he is in the Town and Univerſity, and the 
Vice Chancellor is not to viſit, unleſs he is in ea parte appunctuat, and that is not alledged in 
this Return; on the contrary it was argued, that where the Foundation of a Corporation is Ele- 
emoſinary, let it be Spiritual or Lay, the Ordinary is Viſitor ; and if not, then the Founder; 
and if neither, then the King, for he is the Fountain of Authority; and if fo, then the King 
hath granted this Power to the Vice-Chancellor, and to him Dr. Patrick ought to appeal, and 
cannot come hither per ſaltum for Relief; the Court was divided. Raym. 101. Dr. Patrick's Caſe, 

8. Mandamus to reſtore him to the Place of one of the approved Men of Guilford ; and up- 
on the Return, it appearing there was juſt Cauſe of Reſtitution, the Matter was referred to two 


neighbouring Gentlemen, who made an Award, that he ſhould be reſtored; and yet they re- 


fuſed to reſtore him ; whereupon a Motion was made for an Attachment, but it not lying againſt 
a Corporation, a Rule was made for an Attachment ii, &c. and if upon ſerving that Rule, 
the Corporation refuſed, then B. R. would grant a Reſtitution. Raym. 152. Mill's Caſe. 

9. Mandamus to the Mayor of Barnſtaple, to reſtore the Recorder; they returned, that on 
conſtat nobis that he was ever choſen Recorder; this Return was held inſufficient, and the Par- 
ty reſtored. Raym. 153. The Recorder of Baruſtaple s Cale. See Poſtea Manaton's Caſe. 

10. Mandamus to the Mayor of Stratford upon Avon, to reſtore on Dighton to his Office 
of Town-Clerk ; the Return was, that the King by his Letters Patents granted, that there 
ſhould be a Town-Clerk, and that he ſhould continue in his Office during the Pleaſure of the 
Mayor and Aldermen, and that the ſaid Dighton was choſen Town-Clerk, and afterwards they 
turned him out; it was objeRed againſt this Return, that it was ill, becauſe no Cauſe was ſhew- 
ed, why they turned him out; and for that Reaſon the Return of a Mandamus in Warren's 
Caſe, who was an Alderman was held ill ; but adjudged in the principal Caſe, that the Corpo- 
ration had an Arbitrary Power by this Grant, and therefore they could not reſtore Dighton; but 
adviſed a Scire facias to repeal the Patent. Raym. 188. Dighton's Caſe. 

11. One Amhurſt of Grays-Inn had ſome Lands adjoining to Newgate Market, which was 
taken into the Market for the enlarging thereof, and thereupon according to the Act 19 Car. 2. 
cap. 8. and 22 Car. 2. he prayed Satisfaction of the City, and had a Jury impanelled, who gave 
him 500 J. and the Lord Mayor and Aldermen refuſing to enter Judgment upon that Verdict, he 
moved for a Mandamus to make them enter it, and it was granted. Raym. 214. Amhurſt's 
C ale. * 

12. The Caſe was Quarles Brown made a Will, and conſtituted Michael Dunkin Executor in 
Truſt for Mrrgarer, and died; afterwards Adminiſtration with the Will annex'd was granted to 
Michael Dunkin, who made his Will, and conſtituted the now Plaintiff Executor, and died; 
then the Defendant took out Adminiſtration to Quarles Brown's Eſtate for the Uſe of Margaret, 
and put in a Caveat to hinder the Plaintiff from proving the Will of Mrchael Dunkin his Father, 
and prays, that it may not be proved till a Commiſſion of Appraiſement iſſued to appraiſe the Goods 
of Michael Dunkin, and a Commithon of Inſpection to view his Books and Papers; all which was 


granted; and then the Plaintift appealed to the Delegates ; and afterwards prayed a Mandamus 
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to the Judge of the Prerogative Court, to command him to proceed in proving the Will ; for 
that the Will it ſelf was not controverted, but the Probate ſtopped for a collateral Cauſe, and 
the Mandamnus was granted. Raym. 235. Dunkin verſus Munn, 
13. Mandamus to Charles Luxon Mayor of Trevena Be:ſeney, to ſwear Mannton into that Of. 
fice, being duly elected by the ſaid Borough; Luxon returns, that before the iſſuing the ſaid 
Writ, he the ſaid Lyxoz was removed from the Place of Mayor, and one Wiiliam Amy was then 
choſen, admitted and ſworn, and was and is ſtill Mayor, and hath the Cuſtody of the Conimori 
Seal, and thereupon Luxon could not reſtore him; two Judges of Opinion, that this Return 
was ill, becauſe tis not returned, that the new Mayor Amy was debito modo electus, and Returns 
muſt be certain, and not taken by Implication; but two other Judges, that it ſhall be intended, 
that he was duly choſen, according to the Charter. Raym. 36 5. Manaton's Caſe; See Recorder 0 T. Jon. 
Barnſtapl:'s Caſe; but in the Caſe of the Mayor of“ Saltaſb the like Return was adjudged il] ; and 9 


that he ought to have returned, that Vale was not duly elected, that he might have an Action Fre 
againſt the returning Officer, if the Return had been falſe. Raym. 43 1. Veale's Cale. King v. 


14+ Mandamus to the Mayor, Aldermen, & c. of Carliſte, to reſtore Timothy Haddock to Stephens, 
the Place of Alderman, &c. there was a very long Return, the Subſtance whereof was, That the 
City of Carliſle was incorporated by the Name of Mayor and Citizens, &c. Time out of Mind; 
and that there were always twelve Conciliarii, alias Aldermanni of the ſaid City, of which Num- 
ber a Mayor was yearly choſe, and thirty-two ſufficient Citizens, who together with the Mayor 
& Concilarii, alias Aldermanni, were to be the Common Council, Cc. that King Charles the 
firſt did by Letters Patents 21 Jug 13 Car. incorporate the ſaid City by the Name of Mayor, 
Aldermen, Bailifts and Citizens, and fo ſets forth the Letters Patents of Incorporation, wherein there 
is a Power given to the Corporation to remove a Mayor for ill Government, or other reaſonable 
Cauſe, but no Power to remove an Alderman ; then they return, that Time out of Mind, to 
the Time of the Making the ſaid Letters Patents, quilibet Conciliarius, alias Aldermanus, was 
removable for juſt Caule ; that Timothy Haddock was choſe Alderman, &c. and was removed 
for juſt Cauſe, ſetting it forth ; and therefore they could not reſtore him ; and this Return 
was held good; for tho' by the Letters Patents of Car. 1. the Corporation had no Power to re- 
move an Alderman ; yet ſince a Conciliarius alias Aldermanus, was antiently removably for juſt 
Cauſe, that Power ſtill remains, for the Letters Patents doth not abridge the Corporation of 
any of their antient Privileges; if it ſhould, it would be very prejudicial to moſt of the Corpo- 
rations in England, who had been ſo Time out of Mind, but of late had ſurrendered, and ta- 
ken new Charters. Raym. 437. Haddock's Caſe. | 

15. Mandamu to Sir Tho. Exton, Commiſſary to the Dean and Chapter of St. Paul's Lon- 
don, to [wear Edward Carpenter one of the Church-uardens of Stoke-Newington in Surrey, the Dr. 
finding that there was a Diſpute between the Parſoa and Pariſhioners, he claiming a Right by 
the Canon to chooſe on, and they claiming a Right by Cuſtom to chooſe both: Now, to 
ſave himſelf from a Contempt, and that he might not be liable to an Action for a Falſe Re- 
turn, he returned the Fact after this Manner, That there was a Suit depending in the Spiritual 
Court, between the Parſon and the Church-warden choſen by him, and the Church-warden cho- 
ſen by the Pariſhioners ; then he ſets forth their Allegations on each Side, which were admitted by 
the Court, and that the Pariſhioners produced Witneſſes to prove the Cuſtom of chuſing two 
Churchwardens, and a Day was appointed for a Proof, but that they neglected to have them 
then examined, and that the Court was ready to give Sentence for the Right of the Pariſhioners 
when they ſhould prove the Cuſtom; then he certifies that he gave the Oath of Church-warden 
to one of thoſe who was choſen ; but this Court awarded a Mandamus to ſwear the other, becauſe 
the Spiritual Court cannot try this Cuſtom as alledged in the Return: Raym. 439. Carpenter's Cale. 

16. It was granted to reſtore one Middleton to the Office of Treaſurer of the New-River Wa- 
ter, for the regulating whereof certain Perſons were incorporated Anno 9 Jac. and amongſt 
other Officers appointed, this of the Office of Treaſurer was one. Sid. 169; Middleton's 
Cale. | 

17. It was granted to the Monyers, to reſtore on Sterling to his Place of Workman in the 
Mint; but it bearing Teſte 4 Julii, which was after the Term, it was quaſhed; Sid. 304. Ster- 
ling's Cale. , 

18. It was granted to reſtore Dr. Goddard to the Place of one of the College of Phyfici aus in 
London. Sid. 29. Dr. Goddard's Cale. See 3 Mod. 265. Shower 74. S. P. 1 Lev. 19. S. C. 

19. It was granted to reſtore one Stamp an Attorney to the Office of a Steward of a Court-Leet 
for the Manor of Stepey ; but nor of a Court-Baron, becauſe that is only of a private Matter. 
Sid. 40. Stamp's Caſe, | | | 

20. It was granted to a Perſon to deliver up Records, (viz.) by the Name of Evidences, 
and other Things particularly exprefſed in the Writ; and this was to deliver them to the ſuc- 
ceeding Officer. Sid. 31 The Town-Clerk of Noltingbam's Cale. | 

21. Mandamns to the Mayor of Oxford; to ſwear the Perſon who had ſerved an Apprenticeſhip, 1 Ley,g1. 
and to make him free of the City; it was doubted at firſt, whether ſuch a Mandamus would lic; Raym, 
but upon producing a Precedent, where it was granted to the Mayor of Norwich, commanding 92: 
kim to admit one to his Freedom there, who was entitled to it by Birth; it was likewiſe grant- 
ed in the principal Caſe. Sid. 107. Towaſead & Mayor of Oxford. See 3 Mod. 128. 4 Med. 

234. 


1 "Lets 
123. 


7 & 22. Alun- 


"OD _ 
—— 4 nyo 


- _ : 4 — 
— 
—— 9 - - ——ä—ä—ñ—— — — 


— 


— 2 
—— —— 
— % : ST 
XD 4 
- . +; * 
Py 


— OE IR, Fa. 5 


- 
* 
= | = 2%. — . — as 
. „ FP 
wo les © „„ 
4 — 
- 


—_— — = 


— 
© + SE — 


= 2 e 


* 
p . a &. .< 2 —p 
wk SB 1 8 = 
—— — r 
2 — — — WY dC oo « — - 
C — _ — . == TIES > - 
3 a — < — — 


LY - - 


r 
- — 


fs > 


f 
1 


' \ 


1146 


ä — ⏑. — ' d 
2 6 


- Mandamus. 


* 
—— 
* 


5 Raym. 


22. Mandamus to the Chancellor or Surrogate of the Biſhop of Cheſter, to ſwear a Church- 
warden into his Office, who returned, that the Perſon was not duly elected, and thereupon an 
Aktion on the Caſe was brought againſt the Chancellor, in which the Plaintiff declared, that he 
was duly choſen, &c. and that the Defendant refuſed to ſwear him; thereupon the Plaintiff mo- 
ved for a Mandamus to {wear him, and it was granted; then he alledges, that he offered him- 
ſelf to the Chancellor to be ſwore, who refuſed, and made a Falſe Return of the Mandamns, 
(viz..) that the Plaintiff was not duly elected, quorum pretextu he was deprived of his Office. 2 
Lutw. 322. 155 

23. n was granted to the Spiritual Court to ſwear two Church-wardens, who were 
choſen by the Pariſh, ſuggeſting, that it was the Cuſtom of that Pariſh ſo to do; but that the 
Court refuſed to ſwear them, upon Pretence, that the Parſon ought to choſe one. 1 Vent. 
115. : 
94 It was granted to the Lord Mayor and Court of Aldermen, to give Judgment upon the 


214. S. C. Statute 13 Car. 2. 11. for rebuilding the City of London; and it hath been granted to the Or- 


Raym. 


dinary to grant Adminiſtration. 1 Vent. 187. Amburſt's Caſe. | 


25. It was granted to reſtore an Alderman of Canterbury to the Precedency of his Place of Al- 
derman, being removed. 1 Lev. 119. The King verſus City of Cant vbury. 


26. It was doubted, whether it might be granted to reſtore an Approved Man of Guilford, he 


152. S. C. being only ſuſpended from the Office, becauſe the Freehold was ſtill in him; but Juſtice Tuiſden 


2 Lev. 18. 


S. C. 


held, that it was a temporary Removing, and probably they might never reſtore him. x Lev. 
162. The King veiſus Approved Men of Guilford. 

27. Mandamus to the Archdeacon of Norwich, to ſwear a Church-warden ſuggeſting a Cu- 
ſtom, that the Pariſhioners are to chooſe the Church-wardens, and that the Archdeacon refuſed 
one, tho' he was choſen according to Cuſtom ; the Archdeacon returned, that non fibi conſtat, 
that there was any ſuch Cuſtom ; adjudged, that this Return is ill, for 'tis not poſitive on which 
an Action might be grounded, if it was falſe; and tho* he farther returned, that by the Canon 
Law the Parſon is to chooſe one Church-warden ; yet adjudged, that Cuſtom will prevail againſt 
the Canon, and that a Church-warden is a Lay Officer ; that his Power is enlarged by ſeveral 
Acts of Parliament, and that he may execute his Office before he is ſworn, and if ſworn by a 
Mandamus from B. R. he ought not aſterwards to be diſturbed. 1 Vent. 267. 

28. Mandamus to reſtore him to his Place of Common Council. Man in the Corporation of Eye 
in Suffolk; the Return was, that he was removed for ſpeaking theſe opprobious Words of one 
of the Aldermen, (viz.) He is a Knave, and deſerves to be poſted for a Knave all over England ; 
it was moved, that this Return was inſufficient, becauſe Words are no Cauſe to remove him, 
unleſs ſpoken of a Mayor or Alderman, and which related to the Duty of his Place but in this 
Caſe the Words had no Manner of Reference to the Corporation ; therefore he was reſtored. 
Vent. 302. Jay's Caſe. See Words per totum. 

29. Mandamus was prayed to the Eccleſiaſtical Court to grant a Probate of a Will under the 
Seal of the Court; the Caſe was thus: An Executor had taken the uſual Oath before a Surro- 
gate, and afterwards finding a Caveat entered. he refuſed to take àpon him the Executorſhip, 


I 


and T. P. endeavoured to get Adminiſtration, &c. afterwards the Executor conteſted the Admi- 


nitration to Z. P. and deſired that he might be admitted to prove the Will, which the Eccleſia- 
ſtical Court adjudged againſt him, ſuppoſing that he was bound by his Refuſal ; thereupon he a 

pealed to the Delegates, and afterwards moved for this Mandamus, which was granted; for ha- 
ving taken the Oath he cannot afterwards refuſe, and that Court had no farther Authority. 1 Vent. 

A 

_ Mandamus to the Church-wardens of Kings-clere in Hampſhire, to reſtore John Iſles to 
the Place of S xton there; the Court doubted at firſt, whether it was grantable, becauſe a Sexton 
is rather a Servant than an Officer; but upon a Certificate from the Miniſter and ſeveral of the 
Pariſh, that the Cuſtom there was to chooſe a Sexton, and that he held it for Life, and had 2 7. 
for every Houle there ; it was granted ; and fo it hath been for a Pariſh Clerk, Church-warden, 
and even for a Scavenger; but it was denied to one who pretended to be Maſter of the Lord 
Mayor's Water-Houſe, for that is not an Office, but a Service; but Twiſden aid, it did not lie 
to be reſtored to a Stewardjhip of a Court-Baron, tho' it did of a Court-Leet, for there the 


: Steward is Judge; but of a Court-Baron the Suitors are Judges ; which Hale Ch. Juſt. denied; 


for the Steward is Judge of that Part of the Court which concerns the Copyholds, and is Re- 
giſter of the other. 1 Vent. 143, 153. Le's Caſe. See Sid. 40, 169, 112. Raym. 12, 211. 3 
Mod. 334. | 
31. Mandamus to the Spiritual Court, becauſe they refuſed to deliver a Will concerning Lands 
(which was proved in Common Form above fourteen Years ſince) to the Heir of the Deviſee; 
they inſiſted to have a definitive Sentence before they would deliver it, which would coſt 10 J. 
the Court doubted, whether it might be granted ; that if the Party was grieved he might bring 
his Action. Sid. 443. Sabine's Cale. See 4 Mod. 234. 
32. Mandamus to ſwear one into the Office of one of the eight Men of Ogborne-Court, he 
being elected thereunto : Sed per Curiam, it was denied, becauſe it did not appear what the Of- 


fice was, that the Court might judge, whether it was for ſuch an Office for which a Mandamns 
would lie. 2 Mod. 316. Anonymus. | | 


2 


33. Man- 


—— 
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33. Mandamus to the Precentor and Canons of the Cathedral of St. David to admit Dr. Owen 
to be a Canon there, ſetting forth a Cuſtom for the Precentor and Canons to chuſe one to ſucceed 
to the next Avoidance of a Canonry, and to enter his Name in the Regiſtry by the Name of Su- 
pernumerary, &c. and that he was choſen Supernumerary, and a Canon died; it was objected a- 

ainſt the Mandamus, that the Office of Canon was meerly Spiritual, and of Eccleſiaſtica! Cogni- 
Lace; and on the other Side it was inſiſted, that the Party had no other Remedy to be admit- 
8 ted to the Vacancy, but by a Mandamus; this Point was not adjudged: But per Curiam, the 
Mandamus was denied, becauſe it is a ridiculous Cuſtom. T. Jones 199. Dr. Owen verſus Dr. 
Stainbow. 

34. Mandamus to the Jurats of Rye to ſwear Turner Mayor, there being an inſufficient Re- 
turn made by the leſſer Number of Jurats on Purpoſe, &c. a peremptory Mandamus was grant- 
ed and Turner was ſworn; afterwards a Mandamus was prayed to ſwear one Crouch, he being 
lawſully choſen, but it was denied; for after a peremptory Mandamus granted and executed, the 
Court will intend him to be lawful Mayor till the Matter is tried in an Action. Z. Jones 215. 
The King verſus Turner. 

4 35. Mandamus to reſtore him to his Fellowſhip of Lincoln College in Oxford, in which be had 
4 a Freehold : Sed per Curiam, it was denied, for the Viſitor is the proper judge; it was denied by 
| my Lord Hale to Dr. Roberts, becauſe in all Lay Corporations the Founder and his Heirs are Vi- 
ſitors, and in all Eccleſiaſtical Corporations the Biſhop of the Dioceſe, who is fidei Commiſſarius, T. Jones 


and from whoſe Sentence there lies no Appeal; beſides, a Fellowſhip is a Thing of private Deſign The er 
and doth not concern the Publick. 3 Mod. 265. In Parkinſon's Cale. his of All 
Souls College's Caſe. 


3 36. Mandamns to reſtore him to the Office of Clerk of the Peace of, &c. The Return was, 
I that the Cuſtos Rotulorum of that County was diſplaced, and another conſtituted in his Room, to 
whom the Clerk of the Peace refuſed to deliver the Court-Rolls, for which Misbehaviour he was 
indicted and found guilty, and thereupon removed from his Office, &c. The Chief Juſtice Holt 
was for granting the Mandamus, becauſe the Clerk of the Peace ought to make out all Proceſs, 
which he cannot do, if he hath not the Rolls, therefore he ought not to deliver them fo long as 
they are in Proceſs; but the other three Judges contra, for the Clerk of the Peace is a miniſterial 
Officer to the Cuſtos, and ought to deliver the Rolls to him at the End of every Seſſions, or ſoon 
after. 4 Mod. 31. Evans's Caſe. 

37. By the Statute 1 Will. 3. tis enacted, That if any Governor, Head, or Fellow of any Col- 
lege or Hall in either of the Univerſities, ſhall neglect or refuſe to take the Oaths, &c. for fix Months 
after 1 Auguſt, &c. that then the Government, &c. and Fellowſhip ſhall be void; ſeveral of the 
Fellows of St. John's College in Cambridge had not taken the Oaths purſuant to the Statute, and 
thereupon a Mandamus was directed to Humphry Gower, the Head of that College, ſetting forth the 
Statute, and that ſuch Fellows had not taken the Oaths and that they ſtill continued in their Fel- 
lowſhips; therefore by this Writ they were commanded to remove them, vel cauſam nobis fignificetis : 
They return, that the College was founded by Margaret Counteſs of Richmond ; that the Biſbop of 
Ely for the Time being was by her appointed Viſitor, &c. It was objected, that this is a remedial 
Writ ; that no Precedent can be produced where it hath been granted to expel Perſons, but al- 
ways to reſtore them to Places of which they had been deprived, and that it will not lie where 
there is a local and proper Viſitor: Sed per Holt Ch. Juſt. the Viſitor is made by the Founder, 
and is the proper Judge of the Laws of the College ; he is to determine Offences againſt thoſe 
private Laws; but where the Law of the Land is diſobeyed (as tis in this Caſe) the Court of 
King's Bench will take Notice thereof notwithſtanding the Viſitor, and the proper Remedy to 
put the Law in Execution is by a Mandamus. 4 Mod. 233. St. John's College's Cale. 

38. Mandamus to the Dean and Chapter of Meſiminſter to admit Mr. Knipe to the Office of 
High Bailiff, upon the Nomination of the Duke: of Ormond, who is High Steward ; it was ob- 
jected, that tis the Dean and Chapter, and not the High Steward, who is to appoint a Perſon to 
this Office; for they have Retorna Brevium, and of common Right they who have ſuch a Fran- 
chiſe, have Power to appoint an Officer for that Purpoſe, who is the High Bailiff, and when he 
is admitted, he is called Ballivus Decani & Capitali, &c. the Diſpute is now between two Per- 
ſons, whether the High Steward or the Dean and Chapter are to put in the High Bailiff; the 
publick Juſtice of the Nation is not concerned in this Matter; if Mr. Edwin hath any Prejudice, he 
may bring an Action: Sed per Curiam, ſuch Action will not put him in Poſſeſſion; ſo a Maudamus 
was granted. 4 Mod. 281. Knipe verſus Edwin. | 

39. Mandamus to the Company of Gunſmiths to reſtore V. R. to the Place of Approver of 
Guns, and ſetting his Mark of Approver on Guns made by the Company ; but it was denied, be- 
cauſe it was not of any publick Concern, and there was no publick Law for it; tis true, they for- 
feit their Charter for ſelling Guns without being marked; but then the Plaintiff muſt petition the 
Queen, and ſhe will order the Attorney General to bring a Quo Warranty. Mod. Caſes 82. 
Vaughan verſus Company of Gunſmiths. | 

40. Mandamus to the Official of, &c. to ſwear W. R. and V. V. Church-wardens of the Pariſh 
of, &c. the Return was, that they were not duly choſen; but a peremptory Mandamus was grant- 
ed, becauſe the Official ſhould have complied with the firſt Writ as far as he could, and have 
{worn one of them, if the Truth was, that one of them was duly choſen; or elſe he ſhould return, 
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that neither of them was choſen; for if the Pariſhioners claim a Right to chuſe Two, he ſhould 
have made a ſpecial Return of it, and that the Perſons choſen had an equal Number of Votes; 
that the Parſon had choſen one, and that he (the Official) could not ſwear either of them choſen 
by the Pariſhioners, becauſe they had an equal Number of Votes. Mod. Caſes 89. The Onee: 


verſus Guy. 
41. Mandamus to the Archdeacon to ſwear a Church- warden, being duly elected, who return- 


ed, that he was pauper lactarius & ſervus minus habilis, Cc. adjudged, that a Church-warden is a 
temporal Officer, he has the Property and Cuſtody of the Pariſh Goods, and as *tis at the Peril of 
the Pariſhioners, ſo they may truſt whom they pleaſe. 1 Salk. 166. Morgan verſus Archdeacon of 
Cardigan. Palm. 50. S P. Balance Pariſh in Kent. | 

42. It was granted to the Church-wardens of the Pariſh of King ſclere, to reſtore John Illes to 
the Place of a Sexton there, and ſo for a Pariſh Clerk. 1 Vent. 143. Iſtes's Caſe. 3 Mod. 335. S. P. 
but in this Caſe a Certificate was ſhewed from the Miniſter, that the Place of a Sexton was during 
Life, and had 2 d. per Annum of every Houſe in the Pariſh. 

3. Mandamus to deliver the Mace and other Enſigns of Mayoralty to the ſucceeding Mayor; 
the uſual Clauſe, vel cauſam nobis fignifices, was left out; and upon a Motion to quaſh it, for that 
Reaſon it was denied; for this being a mandatory Writ, the Perſon to whom 'tis directed muſt 
either make a Return or obey; beſides, theſe Words are not abſolutely neceſſary, they were firſt 
introduced in Bagg's Caſe, and have been omitted in many ſubſequent Writs, and particularly in 
the Caſe of the King and St. John's College, where the Writ concluded ficut informamur. 5 Mod. 


314. The King verſus Owen. 


44. Mandamus to the Spiritual Court to grant Adminiſtration to . R. who, as he ſuggeſted, 


was next of Kin to the Inteſtate : This Mandamus being granted, was afterwards ſuperſeded, be- 
cauſe V. R. being formerly cited, refuſed to come in, and another Perſon of Kin to the Inteſtate 


ſued for Adminiſtration, but was oppoſed by B. B. pretending there was a Will, which Matter was 


{ti]] depending; and therefore the judge could not obey this Mandamus, whereupon a Superſedeas 
was granted. 5 Mod. 374- | 

45. Mandamu to the Vice-Chancellor, Doctors of Divinity, and Proctors in Oxford, to reſtore 
one Uher to his Fellowſhip of Univerſity-College, who was expelled; and they being Viſitors of this 
College, and he having appealed to them, his Appeal was refuſed ; the better Opinion was, that 
a Mandamus ſhou!d be granted. 5 Mod. 453. Uſber's Caſe. 

46. Mandamus to the Juſtices in Seſſions in the County of V to admit one Pear to the Oath 
of Allegiance, and to ſubſcribe the Declaration according to the Act of * Toleration, in order to 
qualify him to teach in a diſſenting Congregation, and it was granted ; he ought to ſuggeſt what- 
ever is neceſlary to entitle him to be admitted, and if that be not done, or if *tis falſe, it will be 
good Matter to return on the Mandamus. Mod. Caſes 310. Peat's Caſe. 


Juſtice of Peace. (A) 22, * 1 Will. 3. cap. 18. 


47. Caſe, c. in C. B. upon a falſe Return of a Mandamus, and upon a Demurrer to the De- 
claration the Plaintiff had Judgment; and now the Court of B. R. was moved for a peremptory 
Mandamus, but it was denied, becauſe every ſuch Mandamus recites the Fact prout nobis conſlat 
per Recordum, and the Court of B. R. cannot take Notice of the Records of C. B. 2 Salk. 

28. 45 

5 48. Mandamus to the Mayor, & c. of Oxford to reſtore Slatford to the Office of Town-Clerk ; 
they return their Chafter, by which they had Power to chuſe a Town-Clerk to hold that Office at 
the Will of the Mayor, &c. they return the Statutes 13 Car. 2. cap. 2. and that of M and . 
about taking the Oaths, that the Office being void, they choſe Slatford, and that he took the 
Oath of Office before the Mayor, but did not rake the Oath of Allegiance before him, per quod the 
Office became void, & ea ratione they could not reſtore him; adjudged, that the Party is bound 
to take the Oaths without tendering them to him; that this Return was ill, for ſaying that he did 
not take the Oaths before the Mayor, &c. becauſe two Juſtices have Authority to adminiſter 
them ; now, by this Return, the Corporation do not rely upon their Power to remove at Will, 
but a Return of a Miſdemeanor in the Officer, and that being inſufficient, a peremptory Manda- 
mus was granted. Salk. 428. The King verſus Mayor of Oed. See Serjeaut Whitaker's Caſe, 
fo. 434. S. P. and pl. 52. S. C. Adjudged, that where an Action on the Caſe is brought for a 
falſe Return of a Mandamus, and the Plaintiff hath a Verdict, in ſuch Caſe, the Return being fal- 
ſified, a peremptory Mandamns ſhall go. 2 Salk. 430. Buckley verſus Palmer. 
49. Mandamus to the Bailiffs, & c. of Malden, reciting, That whereas they ought yearly to 
chuſe two Bailifts out of thoſe who had not been Bailiffs for three Years before, therefore they 
were commanded to chuſe, &c. they return their Charter to chuſe two Bailiffs ex Aldermannis, 
and that they had choſen Two ſecundum formam & effectum of their Charter generally; and 
this was adjudged ill, for they ſhould have denied their Conſtitution to be as ſet forth in the 
Writ, or have ſhewed their Compliance to it, but here they return what they had done accord- 
ing to a Conſtitution different from what is alledged in the Writ, without Denying the Suggeſtion 
in the Writ. 2 Silk. 431. The King verſus Malten. | 

50. Adjudged, that upon a Mandamus out of Chancery, no Attachment lies for not returning it 
till the Pluries iſſues forth, becauſe tis in Nature of an Action to recover Damages for the Delay; 


but upon a Man damus out of B. R. the firſt Writ ought to be returned; yet an Attachment is 
+ never 
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never granted in ſuch Cale, without a peremptory Rule to return the Writ. Salk. 429. Mayor of 
Coventry's Cale. 

Fi. Mandamus to reſtore Elias Chalke to a Burgeſs of I/ilton, the Mayor, exc. returned a 
Cuſtom for them to remove for a Miſdemeanor, and ſet forth ſeveral Miſdemeanors, and that he 
being fully heard to all that was objected againſt him, and it being proved upon him, they turned 
him out; it was objected, that this Return was ill, becauſe it doth not appear that he was ſum:- 
moned ; but adjudged, that the Want of a Summons is no Objection where the Party hath been 
heard. 2 Salk. 428. The King verſus Mayor of Milton. | 

52. Mandamus to Ballivis, Cc. Ville de Gippo to reſtore Serjeant Whitaker to the Office of 
Recorder; the Return was, reſponſio Ballivorum, &c. Ville de Cipnico; they return their Chat- 
ter, and that the Recorder was amoveable for Misbehaviour, per Bailivos and Burgeſſes, or the 
greater Part of them, Quorum Ballivos duos efſe volumus; that the Serjeant was choſen at Will, 
that at ſuch a Seſſions of the Peace he had Notice to attend, but did not, and that having Notice 
to anſwer, he appeared and anſwered, and by the Bailiffs and Burgeſſes, &'c. The Bailiffs being 
then preſent he was turned out; and that the Inhabitants were never called by the Name of Bailiffs, 
Ville de Gippo ; adjudged, that this Mandamus was ill directed, for Gippus and Gipnicris are dit— 
ferent Names, but then they ſhould have relied on this Special Matter; but now they had admit- 


ted themſelves to be that very Corporation to whom the Writ was directed, by returning Exe, 


tio, Oc. it was objected, that the Bailifls are only ſaid ro be preſent ; but adjudged, they ſhall be 
intended to be conſenting, either actually, or as ineluded in the major Part; and that the Non- 
attendance is a Forfeiture of the Office; that his Appearing and Anſwering ſupplied the Deſect of 
Notice; but in this Caſe the Notice was to anſwer his Non-attendance at a S n of Oer and 
Terminer, and the Charge againſt him in the Return, is his Non-attendance at a S-{ſ7ons of the 
Peace, ſo that he anſwered to that, tho' he was not charged with it, which being an incurable 
Fault, a peremptory Mandamus was granted, but to be directed //.l/z de Gippo as the former; 
and tho' it was objected againſt a peremptory Mandamus, becauſe he was only Recorder at Will; 
yet ſince they did not return that Matter, but relied upon his Miſdemeanors, and not upon their 
Power, a peremptory Mandamus was granted. 2 Salk. 434. Serjeant Whitaker's Caſe. 

53. Mandamus to reſtore T. P. to be one of the Common Council, &c. The Return was, that 
Coventry is an antient Corporation, and that the King by a Charter, reciting their Cultoms, of 
which one was to remove a Common Council-man ad libitum, did confirm all their Cuſtoms, and 
that by Virtue of the ſaid Cuſtom Time out of Mind uſed, &c. they did remove him; adjudg*-i, 
that the Corporation thus conſtituted might remove him without ſhewing any Cauſe ; and this dif- 
fered from the Recorder of Bath's Caſe, where the Cuſtom was to chuſe a Recorder learned in 
the Laws; and they returned, that they removed the Lord Hawley, for that he was not a Perſon 


learned in the Laws, and held good, for he muſt be ſo qualified; but the Recurn in the principal 


Caſe was held ill, becauſe it did not appear that the Corporation had Power to remove one ad li- 
bitum, but by Way of Recital, whereas they ſhall have returned poſitively, that they had that 
Power. 2 Salk. 430. The King verſus Mayor of Coventry. / | 

54. Mandamus to the Mayor, Bailiffs and Burgeſſes of Abingdon ; the Mayor alone made a Re- 
turn and brought it into the Crown-Office, and a Motion was made to ſtay the Filing it, for that 
the Return was made by the Mayor alone, or at leaſt by him and the minor Part of the Bailitts 
and Burgeſſes, and without the Conſent of the major Part, who would have obeyed the Writ, but 
the Writ was filed; for where a Mandamus is directed to ſeveral, and to the Mayor, who is Chief, 
if he returns it, this Court will not examine upon Affidavits, whether the major Part conſented ; 
for if the Return be falſified, the Mayor will be fined, and a peremptory Mandamus will be 
granted; at the ſame Time Leave was given to file an Information againſt the Mayor. 2 Salk. 
431. The King verſus Mayor of Abingdon. 432. The King verſus Mayor of Norwich. S. P. 

55. Mandumus to the ſame Mayor, &c. ſetting forth, that R. and S. were capital Burgeſſes 
choſen by the Commonalty to ſtand and ſerve for Mayor for the Year enſuing, and that they 
were to chuſe one of them, therefore they are commanded to chuſe one of them accordingly ; 
they return the Statute 13 Car. 2. cap. 1. and that R. and S. were choſen capital Burgeſſes, and 
that within a Year before their Election they did not receive the Sacrament, per quod the Election 
was void, & non ſunt principales Burgenſes; adjudged, this Return was ill, for by the Mandamus 
they are ſuppoſed to be Burgeſſes, and the Court muſt intend them fo till it appear to the con- 
trary, which it doth not by this Return, for that ſhews that they were once elected, and that E- 
lection was void whereas they might afterwards qualify themſelves and be choſen again, and 
there is nothing in this Return to exclude ſuch an Intendment; therefore fince a Return mult be 
certain to every Intent, becauſe the Party cannot interplead and traverſe it, this Return was held 
ill; for if the Matter here returned had been pleaded in Bar to an Action, the Plaintift might 
have replied a ſubſequent Election; therefore this Return is ipcertain. 2 Silk. 432. The King ver- 
ſus Mayor of Abingdon. 

56. Mandamus to the Mayor, &c. of Rippon to reſtore Sir Jonathan Jennings to the Place of 
Alderman; they return, that they were incorporated by another Name, and that Sir Jonathan, 
at ſuch a Time, at an Aſſembly of the Corporation, came, and perſonally, fleely, and debito mods 
reſignavit his Office, declaring he would ſerve no longer; whereupon they choſe another in his 
Room; adjudged a good Return, fince the Corporation accepted the Reſignation and choſe an- 
other, but till ſuch Election he had Power to waive his Reſignation. 2 Salk. 433. The King 


verſus Mayor of Rippon. 
57. Man- 


— - 


\ 


1180 Mandamus. 


57. Mandamus to {wear T. P. and R. V. Church. wardens, ſuggeſting, that they were debito 
modo elett i; the Return was, that they were not debito modo electi; it was objected, that it 
ought to be in the Disjunctive, nec eorum alter electus fuit; but adjudged well enough, becauſe 
one cannot be ſworn upon this Writ, for either both were lawfully choſen, or the Writ is ill, ſo 
that this Return is an Anſwer to the Writ; if it had been to ſwear one electus Church-warden 
there a Return, that he was not debito modo electus had been ill, becauſe evaſive and out of the 
Writ. 2 Salk. 433. The King verſus Twitty and Maddicot. 

58. Mandamus to admit Dunch to be an Alderman of Norwich; they Return, that he was 

elected Alderman by the Ward, but reſuſed by the Mayor, Cc. becauſe he had not received the 
Sacrament within a Year next before. his Election, and that he was turbulent and factious and 
had procured his Election by Bribery, and that non fuit electus; adjudged, that ſeveral Cauſes b- 
might be returned, and that either not qualified or not elected had been a good Return, but that 
this Return was repugnant; for firſt, they admit that Dunch was elected, and then they Aer it by 
ſaying, he was not qualified, and at laſt they return, that he was not choſen at all ; and as to the 
Bribery, it may be a Queſtion, whether that will make the Election void, becauſe this is not an 
Office which concerns the Adminillration of Juſtice. 2 Salk. 436. The King verſus Mayor of 
Norwich. 

59. Adjudged, that ſeveral Perſons cannot have one Mandamus to reſtore them ; for tho? the 
End of this Writ is to do Juſtice, yet the Foundation of it is the Wrong done in turning them out 
and the Turning out one is not the Turning out another, for their Interelts are ſeveral, and each 
of them may be removed for a different Cauſe; therefore there cannot be a joint Reſtitution, neither 
can ſeveral join in an Action on the Caſe for a falſe Return. 2 Salk. 433. The Caſe of An- 
dover 436. 

60. 7 diſſenting Miniſter having qualified himſelf in one County, removed into another, ſu poſin 
that he need not qualify himſelf for that County, and thereupon the Juſtices 1 u 95 
the old Penal Laws for 3 in a Conventicle; the Attorney General moved ſor an - 22.2 
ment againſt the Juſtices, but that being denied, he moved for a Mandamus to them to permit 
him to preach, which was likewiſe denied, for a Mandamus is always to do ſomething in Execu- 
tion of Law, but this would be in Nature of a Writ de non moleſtando. 2 Salk. 572. The Kin 
verſus Peach. 8 

61. Mandamus directed Jacobo Courteen Majori, Ballivis & omnibus principalibus 
Burgi de Abingdon, to chuſe a Mayor; it was objected, that this Writ 26 1 8 
it was but to Part of the Corporation, (viz.) principalibus Burgenſibus, when they were incor: 
porated by the Name of * Mayor, Bailifts and Burgeſles, and not principal Burgeſſes; but ad- 
er judged, that tho' "tis true, that a mandatory Writ might be directed to the whole Corporation, 
Caſe. S. P. Vet tis not neceſſary to be directed to more than theſe, or that Part of the Corporation who are 

concerned in the Execution of the Thing required. 2 Salk. 60g. The King verſus Mayor of A- 
bingdon. See 2 Jones 52. denied to be Law. 
62. Mandamus to the Mayor and Aldermen of Hereford to admit one to the Office of Tywn- 
— Clerk; it was objected, that it was ill directed, for the Mayor only was to admit, and for that 


e e Reaſon it was quaſhed. 2 Salk. 701. The King verſus Mayor of Hereford. 3 Bulſt. 190. denied 
other * to be Law. 


Manner. 


— 


— 


* T. Jones 


Mod. Ca- 


63. Mandamus, &c. to the Company of Surgeons to chuſe Officers; they made a Return un- 
der the Common Seal; and upon a Motion, a Rule was made to file an Information againſt ſome 
particular Perſons of the Company, becauſe it was a Matter which concerned publick Govern- 
ment, therefore they muſt proceed by Way of Information, for there was no other Way to try the 
Right, no particular Perſon being concerned in Intereſt, ſo as to maintain an Action and if Ao: 


is a Verdict for the King, a peremptory Mandamus ſhall go, but a ſmall Fine on the Parti 
374. The Caſe of the Surgeons Company. 805 n the Parties. 1 Salk. 


' (B) 
Where, and in what Caſes it doth not lie. 


2 Roll. 1. IT doth not lie to reſtore one to be Common Council. man, and therefore a Return of a Cu- 


Rep. 112. ſtom to elect and remove one ad libitum, was held good, becauſe a Com Council- 
hath no Freehold in his Office as an Alderman hath. 2 Gr. 540. Warres's Caſo. Seple oy Eft- 
wick and City of London. See (C) pl. 5. FD 


2. It doth not lie to reſtore a Conſtable choſen and ſworn in a Court-Leet, and 
Juſtices. 1 Bulſt. 174. Conſtable of Stepney's Caſe. n 
3. An Alderman of Lincoln was removed and another choſen, and upon a Mand - 
turn being inſufficient, it was ordered he ſhould be reſtored, and 9 new 3 
ſhould be removed; but before that was done another Alderman died, and then he who was remo- 
ved, prayed to be reſtored to the Place of the dead Alderman ; but adjudged, that he could not 
be reſtored to a new Place by Force of his former Election; for a Mandamus lies only to reſtore the 


Party to the Place from which he was removed by any bad or undue Me / 5 
tle worth verſus City of Lincoln. 1 1825 2 Bulſt. 122. Shut 
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Mandamus. 
4. It doth not lie to reſtore a Barriſter at Law, to the Society of the Temple; who was ex- 
pelled the Houſe, and his Chambers ſeiſed, for not paying his Commons; for 'tis a voluntary Soci- 
ety, and no Body Politick, and the antient Way is to appeal to the Judges, iu ſuch Caſes where 
Differences happen between thoſe of the Society and the Benchers. March 177. Boreman's 
Caſe. | : | | 
5. It doth not lie to reſtore a Pariſh Clerk who was four Years it the Office, but never ſworn, 
and therefore turned out by the ſucceeding Parſon ; but the Court granted a Mandamis to ſwear 
him, and then he might take his Remedy againſt the Parſon, for 'tis a Tempotil Office, and he 
hath no Authority to diſplace him. March 101. | . 
6. It doth not lie to reſtore one to an Uſher of, a Free-School, where the Maſter and Fellows 
of a College were Viſitors, for tis as reaſonable that they ſhould remove him, if he do not obſerve 
the Rules of Government in the School, as 'tis to admit him into the Place. Style 457. Protector 
and Craford. | 
7. The Plaintiff had a Verdict in Ejectment, and afterwards they came to an Agreement, that 
the Defendant ſhould hold the Lands for the Remainder of the Term ; and according to that 
Agreement he held it for two Years ; but the Plaintiff within the Time agreed, brought an Ha- 
bere facias poſſeſſionem, and turned the Defendant out of Poſſeſſion ; and now he moved for a Man- 
damus, but it was denied; for he might have an Action on the Caſe againſt the Plaintiff, for 
not performing the Agreement. Style 408. Wood verſus Markham. 
8. It will not lie, Cc. to reſtore a Man to be Maſter of the Lord Mayor's Water-Houſe, be- 
cauſe this is not properly an Office, but a Service. 2 Lev. 18. 2 Sid. 112. S. C. 
9. By the Opinion of Tuiſden it doth not lie to reſtore one to the Stewardſhip of a Court- 
Baron, becauſe the Suitors are the Judges of that Court ; but the Ch. Juſt. Hale was of another 
Opinion, becauſe the Steward is Judge of that Part of the Court which concerns the Copyholds ; 
'tis true, he is no more than the Regiſter of the other Part concerning the Freeholders. 1 Vent. 
153. In Iſte's Caſe. | | 
10. Mandamus to reſtore Daniel Appleford a Fellow of New College; they return, that the 1 Mod. 
College was founded by, &c. who made Laws, that they ſhould ſtudy ſo many Years, and then 82. 
take Orders, and that the Maſter and Scholars may expel any Fellow for enormous Crimes, and 1 Lev. 23, 
that the Biſbop of Wincheſter ſhall be Viſitor, and that all Appeals ſhall be to him, and no other; 4 = 
that this Fellow was expelled for an * enormous Crime, that he had appealed to the Viſitor, who 1 
had confirmed the Sentence; but adjudged, that the Writ would not lie, becauſe the College is 100. 
not a Spiritual Foundation, but a private Society, like the Inns of Court; 'tis a Foundation of Sid. 94, 
Charity, and a Man may diſpoſe his Charity as he pleaſes, and thoſe who accept it, muſt take 752: 346. 
it on thoſe Conditions which the Giver impoſed; Bagg's Caſe was the firſt Inſtance of a Manda- ,," 
mus of this Kind ; but it doth not appear by that Caſe, that a Mandamus was ever granted to * 75 
reſtore a Man to a private Eſtate; for the Inſtances given in that Caſe are of Offices which con- cured by 
cern the Pablick; it appears by this Return; that a Viſitor is appointed by the Founder, and he e Sen- 
hath given Sentence, ſo this Court hath no Juriſdiftion ; and for that Reaſon, no Exceptions to 3 the 
the Return ſhall be allowed. 2 Lev. 14. The King verſus Neu College. | ; * 
11. Mandamus was granted to reſtore a Proctor to that Office in the Court of Arches ; 3 Mod. 
and upon the Return thereof adjudged, that this was not ſuch a Publick Office for which a Man- 332. 
damus would lie to reſtore him. 3 Lev. 309. The King verſus Lee. 8 
12. It was denied to grant a Mandamnus to reſtore one ite to the Place of Clerk of the 
Butchers Company in London; tis true, it hath been granted to reſtore an Attorney of an Inferior 
Court, becauſe it is an Office which concerns the Publick, and is for the Adminiſtration of Juſtice ; 
it hath been likewiſe granted for a Regiſter in the Eccleſiaſtical Court; but Holt Ch. Juſt. ſaid 
that it was againſt his Opinion ; but the Clerk of the Butchers Company is a private Office; 
and if the Party have a Freehold in it, he may have an Aſſiſe. Mod. Caſes 18. 


(C) 
Df Returns to it, good. 


. HE Return that he was a Common Drunkard is a good to disfranchife an Aldet- 
man, becauſe tis a Perfonal Offence, and goes to the Point of Goverment. 3 Bulſt. 

189. Poph. 134. S. C. 5 CER | | 

2. Mandamus to reſtore the Plaintiff to be a Burgeſs of Colcheſter ; the Return was, that Time 
out of Mind the Burgeſfſcs were choſen by the Conimonalty every Lear, and that the Plaintiff 
was choſen one Year, which was expired, but not the next Year ; ſo that his Office of Burgeſs 
was determined; & per Curiam, if that hath been the Uſage, this Court will not alter ic. 1 Roll. 
Rep. 335. Colcheſter Town verſus Northen. „% oe JJV 

3. Mandamus brought by one Parker, to reſtore him to an Attorney's Office in the Court of 
Exchequer, in the County Palatine of Cheſter ; the Return was, that at Court held there before 
the Deputy Steward, &c. he commanded Parker to be filent, who feſuſed, and told him, he 
did not care a Straw for what he could do; and for this Mifdemeator he ſuſpended him from 
his Practice in that Court, and this was held a good Return, 1 Vent. 331% 


A. Man- 


Mandamus. 


4. Mandamus by Bernardiſton to be reſtored to his Office of Recorder of Colcheſter; they Re- 
turn, that he was not learned in the Law; and that one being indicted before him upon the 
Statute 1 Fac, of Bigamy, and convicted for having two Wives, he denied him the Benefit of 
Clergy ; and that he ab ſented himſelf for nine Months; and adjudged, that he ſhould be reſtored. 
Bernardiſton's Cale. Anno 1655. 1 Vent. 143. Lord Hawley's Caſt, S. P. 

5. Mandamus to reſtore him to the Office of Town Clerk of Stratford upon Avon; the Cor- 
poration returned their Letters Patents, whereby they were impowered to chooſe a Town-Clerk 
durante beneplacito, and that they removed him from his Office ; the Court could not grant a 
Ajandamus, becaule their Authority by the Charter was abſolute, (viz.) to chooſe one Benepla- 
cito durante; if it had been to chooſe one generally, they would have intended it for Life, 1 
Vent. 77, 82. Dighton's Caſe. 1 Lev. 291.8. C. 1 Vent. 461. S. C. Sid. 461. S. C. Raym. 188, 
See (5) pl. 1. Il aixeui's Cafe, where the Return was the fame with this, but that was in the 
Caſe of an Alderman, who is Part of the Corporation, and continuing, and therefore cannot be 
diſplaced ad libirzm of the Reſt. | 

6. Upon a Mandamus to reſtore one Blagrave to the Office of Steward in Reading ; he was 
reſtored, and abou a Month afterwards was turned out again by the Corporation; and thereup- 
on he moved for another Mandamus, and had it; and the Corporation returned, that they 
were a Borough Time out of Mind, and that they were incorporated by Letters Patents Anno 

17 Car. 1. by which they had Power to chooſe a Steward, Cc. and that they might under their 
Common Seal determine their Pleaſure, and turn him out when they will, or at the Pleaſure 
of the greater Number of them for the Time being; and this was held a good Return. 2 Sid. 
6, 49, 74. Blagrave's Caſe. 

7. Mandamus to reſlore him to the Office of Town-Clerk of Guilford ; the Mayor of that 
Town for the Time being had Power to chooſe a Town-Clerk, who ought to hold a Court of 
Frank-pledge there upon Monday, the Day after Hock-Day, and to make Warrants, and to at- 
tend the Mayor; that the Defennant was elected Town-Clerk by the Mayor of the Town, but 
that he departed from thence, and neglected his Office; whereupon he being Mayor, choſe an- 
other, who was admitted, and fo could not reſtore the Defendant ; it was objected againſt this 

. Return, that it was too general to ſay, that he neglected his Office; for ſome particular Fact 
1 ought to be returned, that the Court might judge, whether it was ſufficient or not; beſides he 
i 9 ought to be ſummoned before the Mayor in Court, to anſwer for himſelf, before he ſhall be de- 
1 rived of his Office, for he may have ſomething material to alledge in his Excuſe ; but adjudged, 
1 that the Defendant ſhall not be reſtored, becauſe it appears by the Return, that the Mayor for 
i the Time being hath Power to chooſe. a Town-Clerk; and if ſo, then it follows, he may 
Hy remove the old one at Pleaſure. 2 Sid. 97. The King verſus Campion. 1 Sid. 14. S. C. 

8. Mandamus to reſtore Tidderly to the Place of a Burgeſs of the Corporation, 2c. the 
Mayor returned, that he removed Tidderly from being a Burgeſs, for that it was at his own 
Deſire and Requeſt ; it was objected, that the Return ſhould have ſet forth, whether the 
Corporation commenced by Grant or Preſcription, and what Power the Mayor had to dif- 
franchiſe him ; but adjudged, that tho? the Return may not be good, yet there was no Cauſe 
to reſtore the Party, becauſe he voluntarily reſigned, and therefore he had eſtopped himſelf to 
ſay the Mayor had not Power to remove him, and that *tis incident to every Corporation to ac- 
cept a Reſignation. Sid. 14. Tidderly's Caſe. 

9. Mandamus to reitore Dr. Mitherington to the Fellowſhip of a College in Cambridge; 
the Return was, thar ſuch a. Perſon was Founder of the College, that he appointed a Vifſttor, 
and ſeveral local Statutes, &c. without ſhewing, for what Cauſe they expelled the Doctor; it 
was objected againſt this Return, that it was inſufficient to bar B. R. of Juriſdiction ; and they 
denied what is ſaid in Ken's Caſe, that they are the ſole Judges in this Matter; but it was 
ſaid on the other Side, that this Gift and Foundation was Eleemoſinary, upon Condition they 
obeyed the Laws of the Founder, and if B. R. had a Juriſdition, they ought to come thither by 
Appeal, and not per ſaltum by this Mandamus; adjudged, that the Doctor was well removed, 
and that B. R. could not grant Reſtitution ; that Kenn's Caſe was Law; for whether the Ex- 
pulſion was right or wrong, they cannot intermeddle, becauſe the Lifitor is fidei Commiſſa- 
r/us ; that Reſtitution was never granted to a Monk or Prior, and yet many Monks were Lay; 
for tho” they were Regwars, they were hot in Orders; but the Dr. was reſtored by the Lords in 
Council. Sid. 71. Dr. Witherington's Cale. 

10. Mandamus to the Mayor, &c. of Norwich, to reſtore him to the Place of an Alderman, 
ec. they return, that he being elected, took the Oaths, and made the Declaration, but did not 
ſubſcribe it; it was objected, that he was not required to make any Subſcription, or that the 
Declaration was tendered to him to ſubſcribe ; but adjudged, that he ought to ſubſcribe it at 
his Peril; for the Act makes the Office void, if he doth not ſubſcribe. 2 Fores 12 1. The King 
verſus Thacker. 

11. Mandamus to reſtore Elias Chalke to be 2 Burgeſs of Ii/ilioa ; the Return was, that he 
being Mayor, Cc. and having taken an Oath to employ the Rents of the Corporation, to and 
for the Profit thereof, and that in all Matters of Moment, he would conſult his Brethren, and 
conclude on nothing without their Conſent ; did afterwards diſcharge in an arbitrary Manner one 
Robert Paine and others, from the Office of Common Council-Man ; that he had received ſe- 


veral Sums of Money due to the Corporation, and cohverted the ſame to his own Uſz ; that he 
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Mandamus. . I153 
made undue Entries in the Lieger-Books of Elections of Members, Cc. for which, and other 
Crimes by him committed, he being heard in Communi concilio of the Mayor, &c. and upon 
Proof thereof, they ordered, that he ſhould be disfranchiſed, and by that Order he was removed 
and made incapable of acting as a Member of that Corporation: adjudged, that this Return was 
ill, becauſe *ris not ſaid he was heard * _ Commune Concilium, but only in Communi Conci- * Tay- 
lio, and that might be when they were aſſembled in the Council-Houſe to feaſt ; beſides the Re- lor Cafe. 
turn is, that the Crimes were proved, but did not ſay before whom, or upon what Proof; 3 "It 
therefore it muſt be by Jury, which it was not; neither can they remove one by Virtue of an pos h 
: Order, for it muſt be by a corporate Act under the Common Seal. 5 Mod. 257. The King verſus $4 : 
> Chalke. I Roll. 
; 12. Mandamus to reſtore him to the Place of Alderman of the City of Exceſter; the Sub- Rep. 499- 
4 ſtance of the Return was, that receſſit, elongavit & habitationem ſuam reliquit & deſernit, &c. 
and that ſeveral Courts of Common Council were held, and that licet ſummonitus, he did not 
attend, &c. for which he was removed, &c. three Judges of Opinion, that this Return was 


E good, for that 'tis the Duty of an Alderman to be reſident where he is choſen ; that deſeruit 
2 & reliquit habitationem, muſt be intended a total Deſertion ; and tho* he might return again, 
b *ris incertain when; but if he doth return, that will not purge the Forfeiture after a Disfran- 


chiſement ; but per Holt Ch. Juſt. the Return is ill, becauſe there was no particular Summons, 
returned for the Defendant to appear to anſwer what ſhould be objected againſt him, and there- 
fore they 1 2 againſt him without hearing him, and by Conſequence the Disfranchiſement 
was again ** and Juſtice ; this is the expreſs Reſolution in Fames Bagg's Caſe: Tis true, 
the Ruturn is /icet ſummonitus he did not appear, but that is too general, and he might not be 
prepared to anſwer the Charge; therefore he ought to be particularly ſummoned to anſwer a 
particular Charge. 4 Mod. 37. Glide's Caſe. | | 

13. By the Statute 5 Anne made for the Amendment of the Law, all the Statutes of Jeofails 
are extended to Writs of Mandamus, and to the Proceedings thereon. 

And by the Statute 9 Annæ tis enacted, that a Return ſhall be made to the firſt Mandamus, 
which may be traverſed, and Iſſue may be joined on the Traverſe, or the Party may demur, and 
if the Perſon ſuing it ſhall have a Verdict or Judgment, he ſhall have Coſts, to be levied by Ca. 


fa. Fi. fa. or Elegit, and a peremptory Mandamus ; but if *-23ment ſhall be for the Defendant, 
then he ſhall have Coſts. 


- OE 
Ok Returns to it, not good, See pl. 17. 


; Andamus to reſtore him to the Place of an Alderman, directed to the Mayor and Bur- 1 Roll. 
geſſes of Glouceſter, who returned, that their Common Council did conſiſt of thirty Rep. 499, 

Burgeſſes, and that they had Power to remove an Alderman ; and that they called him before 

thirty of them in Domo Concilii, to anſwer the Matters objected againſt him, for being a common 

Drunkard, and becauſe he did not give ſufficient Anſwers, they removed him; but did not ſay, 

that a Council was aſſembled apud Domum Concilii, and for this Cauſe the Return was held ill 

3 Bulſt. 189. Taylor's Caſe. Poph. 134. S. C. 

2. Mandamus to reſtore him to the Office of Recorder of Colcheſter ; ſeveral Cauſes were re- 
turned of his Removal, ſome of which were ſufficient Cauſes to deprive him ; yet becauſe it did 
not appear by the Return, that they had ſommoned him to appear before the Bailiff and Common 
Council to anſwer what ſhould be objected againſt him; therefore he was reſtored. Style 447. 
Bernardiſton verſus Town of Colcheſter. If the Party hath been heard, there needs no Sammons. 
5 Mod. 259. In Chalk's Cafe. q 

3. Upon a Mandamus to reſtore five Perſons to their Freedom of a Corporation; the Return 
was, that after the Court was adjourned by the Bailift, the Perſons disfranchiſed ſtaid and affirmed 
they were a Court, and made ſeveral Orders, which they cauſed to be entered in the Court-Book ; 
and then ſet forth, that for ſuch Offences Perſons have been uſed to be removed and diſcharged, &c. 
adjudged, that fince Cuſtom is the Chief Cauſe of Disfranchifing any Perſon, for thereby the 
Party looſeth his Freehold, there appears no ſuch Cuſtom on this Return; for 'tis only an Uſage 
to remove, @c. which is returned, and that is not a direct Affirmation of any Cuſtom ſo to do. Style 
477. Yates verſus Kingſton on Thames. 

4. Mandamus to reſtore Braithwaite to the Office of an Alderman in Northampton, &c. the 
Mayor returned the Letters Patents of Incorporation Auno 16 Car. by which they had Power to 
amove one for juſt Cauſe, (viz.) that the Mayor, and ſuch Burgeſſes who had been Mayors, might a- 
move ; and they return, that Braithwaite was amoved per Majorem & Burgenſes ſecundum Char- 
tam præd', which might be by the Mayor and ſuch Burgeſſes who had never been Mayors; and 
to lay ſecundum Chartam, that is not good, without ſhewing a Cauſe, and the Manner of his 
Removal, that the Court may judge, whether they had * their Authority. 1 Vent. 19. 
Braithwaite's Caſe. 
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5. Mandamus to the Lord Prefident and Council of the Marches, &c. to admit Clapham to 
the Office of Deputy Secretary, &c. they return quod tempore receptionis Brevis, he was not con- 
ſtituted Deputy Steward ; which might be very true, that he was not made Deputy at that 
Inſtant, but he might be made before. 1 Vent. 110. The King verlus Clapham. 1 Lev. 306. 
S. C. 

6. Mandamus to reſtore him to the Place of Toun- Clerk of Hereford; the Mayor, &c. of 
Hereford returned, that H. nunquam fuit debito modo admiſſus, to that Place, &c. adjudged 
this Return was ill; it ſhould have been non fuit admiſſus generally, omitting debito modo. Sid. 
209. Hereford's Caſe, See 5 Mod. 10. S. P. 

7. Mandamus to the Mayor of Rippon to reſtore V. R. to be a Burgeſs, &c. the Return was, 
That he refuſed to pay 2 /. which was his Share towards the Charge of renewing their Charter, 
and therefore he was depoſed ; adjudged an ill Return, for this was no Cauſe either to depoſe 
or Ai him; they may bring an Action of Debt upon a By-Law. Sid. 282 Rippon Mayor's 
Cale. | 

8. Mandamus to reſtore Baſſett to the Recorderſhip of Barnſtaple ; they Return, that they did 
not know that Baſſett was ever choſen Recorder; this being an ill Return, it was ruled by the 
Court, that Baſſett ſhould be reſtored ; but this was oppoſed by Serjeant Maynard, for that a Man- 
damus reſtored a Man to his Right, but gave none where there was none before ; and if Baſſett 
had none before, then he will ſoon. be turned out again, and therefore it would create new Di- 
ſturbances to reſtore him; therefore they directed, that an Action ſhould be brought, and the 
Right tried at the next Aſſiſes. Sid. 286. Baſſett verſus Mayor of Barnſtaple. 

9. Mandamus to reſtore nine Perſons to their Places of Common Council Men in Cheſter ; the 
Return was, that by Virtue of their Charter Anno 20 H. 7. they had Power to chooſe forty 
Common Council-Men yearly, and that ante unum annum before the Coming of this Writ, theſe 
nine Perſuns were choſen Common Council-Men, and ſo continued for a Year,. and then debite 
amoti fuerunt, c. it was objected, that this Return was incertain, for the Return may be true, 
and yet they may be choſen forty Years ante adventum Brevis ; beſide, it ought to be amoti fu- 


erunt, and not debite amoti ; and nine Men cannot be joined in one Mandamus ; it was quaſhed. 


* See (C) 
pl. 10. 


5 Med. 10. The King verſus Cheſter City. 

10, Mandamus to the Mayor of Oxford, to admit Slatford to be their Town-Clerk ; they re- 
turn, that he had not taken the Oaths according to the Statute x3 Car. 2. cap. 1. before the 
Mayor; it was objected againſt this Return, that it was ill, becauſe they did not return, that 
they * rendered the Oaths, and no Man can take them by himſelf; and the very Words of the 


Act are, that the Oaths ſhall be adminiſtred ; which is very true; but yet he ought to take 


them at his Peril; and probably, if he demand, and they refuſe to adminiſter them, an Action will 
lie againſt the Mayor, for the Loſs of his Place ; but this Return was adjudged ill, becauſe by 
the — he may take the Oaths before two Juſtices of the Peace, as well as before the 
Mayor, and they have only returned, that he did not take them before the Mayor, &c. 5 Mod. 
316. The King verſus Slatford. 


11. By the Statute 7 & 8 Will. 3. cap. 34. tis enacted, that Quakers, who upon any lawful 


| Occaſion ſhall be required to take an Oath, &c. ſhall inſtead of the uſual Form be permitted to 


make their Solemn Affirmation; Proviſo, that no Quaker by Virtue of this Acte ſhall be quali- 
fied to give Evidence in a Criminal Cauſe, ec. or to bear any Office or Place of Profit in the 
Government : Upon a Mandamus to the Mayor of Lincoln, to admit one Morrice to his Free- 
dom of that City, he having ſerved an Apprenticeſbip there; they return amongſt other Things, 


that Morrice offered to take the Solemn Affirmation and Declaration, but refuſed to take the 


uſual Oath according to the Cuſtom of the ſaid City, which they ſet forth in hec verba, that 
to be a Freeman of that City is an Office and Place of Profit in the Government ; and that 
there is a Cuſtom there for every Freeman to vote in the Election of two Citizens to ſerve in 
Parliament, and to have Paſture for three Horſes in the Common, &c. The Queſtion was, Whe- 
ther the Freedom of this City was a Place of Profit in the Government ; it was inſiſted, that it 
was, becauſe it entitles him to vote for Repreſentatives in Parliament ; but it was anſwered, 
that was not a Place of Profit in the Government, *tis only a Qualification or Privilege to agree 
or conſent, that ſuch a Perſon ſhall be his Repreſentative ; they admit Quakers in London 


upon their Solemn Affirmation, and ſo it was done in this Caſe. 5 Mod. 402. The King verſus 


Lincoln Mayor. | 
12. The Counteſs of Clare founded Clare-Hall in Cambridge, and put the Maſter and Fellows 
under the Power of the Chancellor of that Univerſity for the Time being, whom ſhe appointed 
Viſitor ; afterwards one Mr. Dickins added a Fellowſhip to the Foundation, to which one Jen— 
nings being choſen Fellow, and the Maſter refuſing to admit him to ir, he brought a Manda- 
mus to the ſaid Maſter and Fellows, who return the local Statutes, one of which was, that the 
Majority of the Fellows and the Maſter ſhould chooſe a Fellow; and that the Maſter (Dr. 
Blythe) did not conſent to chooſe Mr. Jennings; then they return ſeveral Offences mentioned in 
thoſe Statutes, and that the Foundreſs did appoint the Chancellor to be Viſitor in omnibus, Cc. 
It was inſiſted, that this Return was good, and that Mr. Jennings was never duly elected, be- 
cauſe by the Statutes of the Place, the Maſter's Conſent was abſolutly neceſſary, and here he ne- 
ver conſented ; beſides the Examination of this Matter doth not belong to B. R. becauſe the 
Foundreſs hath appointed a Viſitor ; All which is very true, in Reſpect to the old —— 
2 | y 
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by the Counteſs of Clare, (viz.) that the Fellows ſhall be ſubje& to ſuch Reſtrictions and Limi- 
cations as ſhe hath preſcribed by her Statutes ; but the new Fellowſhips erected by Mr. Dickins 
ſhall not be ſubject to thoſe Reſtrictions impoſed by the Foundreſs; therefore the better Opinion 
was, that a peremptory Mandamus ſhould go. 5 Mod. 421. FJennings's Caſe. 

13. Information againſt the Defendant, late Mayor of the Bath, for a falſe Return to a Man- 
damu: for electing a Town-Clerk in the Room of Bußßel; the Return was, that before the 
Coming of the Writ, J. S. had been duly choſen and ſworn into the Office; it appeared upon E- 
vidence at the Trial, that the Right of Election was ia thirty of the Common Council-men, that 
they were ſummoned by the Mayor, and that twenty-eight did meet; that there were three Can- 
didates, that one of them had two Votes, that another had thirteen Votes, and that the Third 
had the Mayor and twelve more Votes for him; and that the Mayor pretending he had a caſting 
Vote, declared his Man duly choſen, and at another Court ſwore him; it was ruled by Holt Ch. 
Juſt. that the Copy of the Writ and Return of it in the Crown-Office, is ſufficient Evidence to 
prove this to be the Mayor's Return; that tho! *tis requiſite to deliver the Writ to the Mayor, as 
being the Head of the Corporation, yet 'tis not neceſſary to prove the Delivery of it to him, no 
more than *tis to prove the Delivery of a Writ to the Sheriff; that the Mayor, or any other Offi- 
cer of a Corporation, hath of common Right no caſting Vote ; *tis true, ſuch a Thing may be 
either by Preſcription or Charter; that if there is an Equality of Votes, and they cannot agree, 
they mult be brought up in Contempt, and be committed till they do agree, that is, till a Ma- 
jority do agree ; that an Action for a falſe Return may be brought againſt all the Corporation, or 
againſt any particular Member thereof: The Mayor was found guilty. Mod. Caſes 152. The Queen 
verſus Chapman. 

14. Mandamus to ſwear V. R. into the Office of Town-Clerk of Hereford ; the Mayor return- 
ed, that at the Election, &c. B. B. bad eighteen Voices and V. R. had ſeventeen Voices, and no 
more, and that he ſwore in B. B. adjudged a bad Return, becauſe *tis only argumentative, that 
W. R. was not elected, when it ſhould have been poſitive and expreſo, that V. R. was not choſen : 
The Caſe in 2 Jones 177. per Holt Ch. Juſt, is contrary to many Reſolutions. Mod. Caſes zog. 
The Queen verſus Mayor of Hereford. 

15. Mandamus to reſtore one Morris to the Place of a capital Burgeſs of the Devizes in 
Wilts; they return the Cauſes of his Removal, but did not mention that he was particularly 


fummoned to anſwer the Cauſes for which he was diſplaced; and for that Reaſon the Return was 


adjudged ill; and this was according to the Opinion of the Chief Juſtice Holt in Glide's Caſe. 
4 Mod. 37. Morris's Caſe. 

16. Mandamus to admit Mr. King to the Place of a Scholar in St. John's College in Oxford, 
being nominated by the Mayor of Briſtol, to whom that Right pro hac vice, &c. doth belong; 
the Subſtance of the Return was, that the College was founded by Sir Tho. Ihite, that the 
Biſhop of Wincheſter for the Time being was the local Viſitor; that after the Nomination of 
Mr. King, by the Mayor of Briſtol, the Preſident of the College and ten Fellows aſſembled to 
conſider of his Qualifications ; and that upon Proof, it was their Opinion, that he had committed 
ſeveral Facts inconſiſtent with good Manners; he was therefore refuſed as incapable, &c. The bet- 
ter Opinion was, that this Return was too general, for there was no particular Fact returned, fo 
that it was impoſſible to try the Truth of it in a collateral Action. 4 Mod. 368. The King verſus 
St. Fohn's College in Oxford. | 
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Manoz. See Copphold. (b) per totum. 
Marches of Wales, See Males. 
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Marriage. 

Caſes and Covenants concerning Mar-] Gift of the Chattels to the Huſ- 
riage in general. (A) band. (C) 

Where the Marriage is an abſolute Gift | Of Marriages prohibited. (D) 


of the Chattels to the Husband. (B) | Of Conditions annexed to Marriage, and 


Where the Marriage is not an abſolute [| other Things concerning Marriage 
and Portions, (E) | 


(A) 


Caſes and Covenants concerning Marriage in General, See Clerg man. 
Fry verſus Porter. 


Arriage is to be conſidered at Common Law, either in Right or in Poſſeſſon; Mar- 
riage in Poſſeſſion is ſufficient in perſonal Things, eſpecially where the Poſſeſſion of 
the Wife is in Queſtion ; and where ſuch Marriage is averred, it ſhall not be tried 
by the Certificate of the Biſhop; but where the Marriage of the Husband is in 

Queſtion, there Marriage in Right ought to be, and that ſhall be tried by Certificate. Paſch. 29 E- 
liz. 1 Leon. 53. | on | 

2. In Writs of Dower, if Iſſue be joined, that the Parties were never lawfully joined in Mar- 
riage, the Trial muſt be by Certificate of the Biſhop, (viz.) by Inquiſition taken before him, and 
Examination of Witneſſes, which he certifies to the Court where the Iſſue is joined, and this is 
Copulata, vel non Copulata fuit in legitimo matrimonio as the Caſe appears to be, which Certifi- 
cate ſhall be concluſive to all Parties. 14 Eliz. Dyer 303. | 

3. He who had the Cuſtody of an Heireſs, aſſigned his Intereſt to L. E. who covenanted with 
the Aſſignor, that his Son and Heir ſhould marry the ſaid Heireſs before they were ſeverally of the 
Age of twelve Years, if ſhe would conſent to it; and afterwards, he being twelve Years and nine 
Months old, and ſhe being nine Years old, they married, the Husband ſurvived and attained to his 
Age of fourteen Years, and then diſagreed to the Marriage; adjudged, that this was a ſufficient 
Marriage in Performance of the Covenant ; the Defendant was not bound that the Marriage ſhould 
continue. 1 Leon. 52. Lee verſus Hanmer, 2 Brownl. 36. Blaeden's Caſe. - 

4. The Father covenanted, that his Son, who was then infra annos nubiles, ſhould, before ſuch 
a Day, marry the Daughter of . R. who married her accordingly, and afterwards, at the Age of 
Conſent, he diſagreed to the ſaid Marriage; adjudged, that the Covenant was performed, for it 
is a Marriage, and ſuch a Marriage as the Covenantee could have until the Diſag:eement. Owe 
25. Fenner's Caſe. Paſch. 29 Eliz. 1 Leon. 52. * Leigh verſus Hanmere. S. P. 

5. Covenant, that the Defendant ſhould aſſure ſuch a Copyhold to the Pla ntiff, if he married 
with his Daughter ſecundum leges Ecclefiaſticas, and he alledged, that he rite & legitime married 
the Daughter, upon which they were at Iſſue; adjudged, that where the Marriage is only in II- 

* Antea ſue, it ſhall be tried by a Jury, but where tis that he was lawfully married, that ſhe ſhall be tried 

3. S. C. by Certificate, &c. 2 Cro. 102. Fletcher verſus Dinfeild. 

6. The Father being ſeiſed of a Manor held in Capite, had Iſſue a Daughter, who married Sir 
Arthur Gorge, who had Iſſue Ambroſia; then her Mother died in the Life-time of her Grandfa- 
ther, and then he died, all which was found by Office, and that Ambrofia was Heir apparent of 
her Father, and within the Age of ſeven Years; afterwards ſhe was married about that Age to 
one who was alſo infra annos nubiles, (viz.) under ten Years; then her Husband died; adjudg- 
ed, that the Queen ſhall have the Marriage of Ambroſia, becauſe her firſt Marriage was not com- 
pleat, for there could be no Agreement or Conſent to it, both Husband and Wife being infra An- 
nos nubiles, for in ſuch Caſe they cannot conſent. 6 Rep. 22. Ambroſia Gorge's Caſe. Moor 

> © 
en The-Plaintiff and his Wife brought an Action of Debt on a Bond; the Defendant pleaded, 
that the Wife had another Husband now living ; the Plaintift replied, that his Wife ad annos nubiles 
diſagreed to that Marriage ; and upon Demurrer to the Replication, the Queſtion was, whether 

* That did the Diſagreement ſhould be before or at annos nubiles, or at what Time 'tis to be made; but be- 

affirm the cauſe it appeared upon Proof, that ſhe * lived with her ſecond Husband always after ſhe was of 

Dijaoree- the Age of Conſent, therefore Judgment was given for the Plaintiff Moor 575. Warner & Us 

ment ; ad- verſus Bad ington. 

Judned on 1 6 IE , 

a Writ ef One who was an Ideot from his Birth married; they are Husband and Wife in Law, and their 

Error. Children legitimate, for he may conſent, Sid. 112. Stile verſus Miſt. : 

I 8. Debt 
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8. Debt upon Bond, conditioned to pay the Plaintiff ſo much Money at his Age of twenty- one 
Years or Day of Marriage ; the Defendant pleaded, that the Plaintiff had not attained twenty-one 
Years, and that he was not lawfully married; the Plaintiff replied, that he was lawfully married, 
upon which they were at Iſſue, and the Plaintiff had a Verdict; it was objected in Arreſt of 
Judgment, that the Lawfulneſs ought not to be tried by a Jury, but by the Certificate of a Bi- 
thop, which is very true, if the Right of Marriage had come naturally in Queſtion, as in Dower, 
Cc. but in this Caſe the Trial 3 is well enough, it being in a perſonal Action where the 
Right of Marriage is not in Queſtion; and the Plaintiff might have demurred to the Plea, 
for that Word Lawfally ought not to have been put in. 1 Lev. 41. Baſſett verſus Morgan. 

9. Libel againſt Hutchinſon and his Wife for Fornication ; they ſuggeſted the Statute 1 Hi. & 
Marie, for a Prohibition, by which, amongſt other Things, *tis enacted, That all Marriages be- 
tween Diſſenters (taking the Oaths of Allegiance and Supremacy, and ſubſcribing the Declaration 
mentioned in the Statute 30 Car. 2.) ſolemnixed before Witneſſes in the Face of their Cougrega- 
tion, licenſed according to that Statute, ſhall be good and valid in Law, and that no Perſon jhould 
be preſented in the Eccleſiaſtical Court for Nonconformity to the Church of England in ſuch Mar- 
riages ; that the Interpretation of Statutes belonged to the Common Law; that the ſaid Hutchiſon 
and his Wife, being Diflenters, had taken the Oaths, &c. and were married in the Face of their 
Congregation, in the Preſence of Witneſſes, according to the Statute; and after Banes publiſhed, 
according to the Diſcipline of the ſaid Congregation; yet that the Defendant had libelled againſt 
them in the Eccleſiaſtical Court for Fornication, and compelled them to anſwer there, where they 
had pleaded all this Matter, which that Court refuſed to admit; it was ruled, that a Prohibition 
ſhould go, and that the Plaintiffs ſhould declare upon it; ſo that upon a Demurrer the Law might 
be tried. 3 Lev. 376. Hutchiſon & Ux* verſus Brookbanke. 

10. In an Action for Suing in the Spiritual Court after a Prohibition; and upon a Demurrer 
to the Declaration, the Caſe was, that the Father had Iſſue two Sons Robert and Bartholomew, 
that Robert the eldeſt Son had Iflue Mary, who married Thomas Harriſon, and by him had Iſſue 
Thomas; that Bartholomew married one Jane Brown, and died without Iſſue; that aſter his 
Death Thomas married his Widow, and he and his Wife were now Plaintiffs in this Action; the 
Queſtion was, whether his Marriage with the Widow of his Great Uncle was lawful or not; it 
was obj-cted, that it was not, becauſe tis within the Levitical Degrees; for in the 18th Chapter 
of Leviticus, v. 14. the Words are, Thou ſhalt not uncover the Nakedneſs of thy Father's Bro- 
ther, Thou jhalt not approach to his Wife, jhe is thy Aunt ; tis true, here is an expreſs Prohibition 
to marry the Wife of his Father's Brother, becauſe ſhe is his Aunt, but that is not this Caſe, for 
here the Marriage was with his Great Aunt; therefore if *tis prohibited in Leviticus, it muſt be 
by the 2oth Chapter, and in Verſe 20, where the Words are, If a Man ſhall lie with his Uncle's 
Wife, he hath uncovered his Uncle's Nakedneſs ; now here the Word was Uncle in general, and a 
Great Uncle is an Uncle as well as an immediate Uncle; but adjudged, that by the Word Uzcle in 
this Chapter and Verſe, no other Perſon can be meant but the Father's Brother in the 18th Chap- 
ter of Leviticus, ver. 14. and that 'tis no Manner of Prohibition, but ſerves only to declare the 
Puniſhment of ſuch a Marriage, which is plain from the Words that immediately follow, (viz.) 
He ſhall die childleſs ;\ beſides, there is no Prohibition at all in the 20th Chapter, and therefore 
this cannot be taken for one ; upon the whole Matter, this Marriage was adjudged lawful by all 
the Judges of England. 2 Vent. 9, Harriſon & Ux' verſus Burwell. Vaugh. 206. F. C. 

11. A Man and a Woman intending to intermarry, he entered into Articles with her, by 
which he agreed to ſettle ſuch Lands upon her before their Marriage, and upon the Heirs of 
their two Bodies, &c. and in Purſuance of thoſe Articles ſhe married him, and afterwards he died 
before any Settlement made ; and the Widow exhibited a Bill in Equity to have the Articles exe- 
cuted ; and it appearing that the Lands were mortgaged to one who had no Notice of theſe Ar- 
ticles, it was decreed againſt the Heir at Law of the Husband, that the Widow ſhould redeem the 
Mortgage and hold the Lands for her Life; and that after her Deceaſe her Executors ſhould hold 
the ſame till ſo much Money was raiſed out of the Profits, which ſhe had paid to redeem the Land 
from the Mortgage. 2 Vent. 343. Haymere verſus Haymere. 

12. The Caſe upon Bill and Anſwer was thus: Thomas Goylmore being ſeiſed of Lands in Fee 
of the yearly Value of 147. upon a Treaty of Marriage between his Brother, the now Plaintiff, 
and Anne Wells, did execute a Writing to this Effect, that if the Marriage took Effect, and that 
if he died without Iſſue, he would give his Lands to his ſaid Brother and his Heirs, or leave 
him 180/. which was as much as the Portion of the ſaid Anne Miles; and for the true Per- 
formance of this he bound himſelf, his Exccutors and Adminiſtrators ; afterwards they married, 
and ſo did Thomas Goylmore himſelf, and ſettled theſe Lands before Marriage on his intended 
Wife for Life, Remainder to his own right Heirs, and afterwards deviſed the Lands to her and 
her Heirs, and died without Iſſue; and then the Widow deviſed it to the Defendant and her 
Heiis; and now the Brother exhibited his Bill ro have the Lands conveyed according to the ſaid 
Agreement; it was infiſted for the Defendant, that if Thomas Goylmore had made a Settlement 
according to the Purport of this Agreement, it might have been deſtroyed by him; and if fo, he 
could not be compelled to execute this Agreement; and therefore the Execution of a Truſt of 
a Reverſion in Fee, ſhall not be regarded in Equity: But the Lord Chancellor Fyzch decreed the 
Land for the Plaintiff, becauſe the Marriage was had in Expectation of the Performance of this A- 
greement, by which he was obliged to leave the Land to the Plaintiff in Caſe he himſelf died with- 
out Iſſue. 2 Vent. 354. Goylmore verſus Paddiſon. 


13. The 
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13. The Father wrote a Letter ſignifying his Aſſent to the Marriage of his Daughter with . . 
and that he would give her 1500 J. and upon a farther Treaty concerning the ſaid Marriage, he 
wrote another Letter, wherein he went back from his former Propoſals; and not long afterwards 
he declared he would agree to what was propoſed in his firſt Letter; the Marriage took Effect; 
and upon a Bill and Anſwer it was decreed, that this Letter was a ſufficient Promiſe in Writin 
within the Statute 29 Car. 2. of Frauds, Cc. and that this Declaring his Agreement to the fl 
Propoſals, had ſec up the Terms in his firſt Letter again. 2 Vent. 361. Bird verſus Bloſſe. 

14. Mr. Bennett having two Daughters, deviſed to each of them 20000 J. a- piece, provided, 
that if they, or either of them married before the Age of Sixteen, or without the Conſent of ſuch 
Perſons (naming them) that they ſhould loſe 190000 /. of the Portion, and that the ſame ſhould go 
to his other Children; the Lord Salisbury married one of the Daughters under the Age of Sixteen, 
but with the Conſent of all Parties; and it was inſiſted for him in Chancery, that the Marriage 
being with the Conſent of all Parties, it might be at any Age; but my Lord Keeper North de- 
creed, that both the Clauſes in the Will muſt be obſerved, 2 Vent. 365. The Lord Salisbury's 
Caſe. 

15. Libel in the Spiritual Court againſt the Defendant for marrying the Daughter of his own 
Siſter; the Deſendant moved for a Prohibition, ſuggeſting, that this was not within the Levitical 
Degrees ; but the Prohibition was denied, becauſe this was a Caſe of Eccleſiaſtical Conuſance, and 
tho? P:ohibitions have been granted in matrimonial Cauſes, yet if it was now Res integra, they 
would not be granted. Raym. 464. Watkinſyn verſus Mergatron. 

16. Prohibition to the Spiritual Court, upon a Suggeſtion, that they proceeded there to excom- 
municate the Plaintifls, for that the Plaintiff Heyward had married a Woman, who was the 
Daughter of the Siſter of his firſt Wife, (viz.) his Niece ; it was granted; and the Defendant 
demurred on the Suggeſtion, becauſe the Marriage was not lawful. Sid. 434. Heyward & Ux 
verſus Foine. | : | 

17. In a Declaration upon a Prohibition, and a Demurrer to it, the Queſtion was, that ad- 
mitting the Temporal Courts can now by Virtue of the Statute 32 H. 8 cap. 38. prohibit the 
Spiritual Court fiom impeaching a Marriage without the Levitical Degrees; then, whether a Man, 
after the Death of his Wife, might lawfuily marry her Siſter, and the Chief Juſtice Vaughan held 
ſuch Marriage unlawful, for that *tis exprelly prohibited by the 18th of Leviticus ; but if it was 
not, yet notwithſtanding the Statute 32 H. 8. it ought to be impeached in the Spiritual Court, for 
that Statute enacts, that no Marriage (Goa's Law excepted) jhall be impeached without the Levi- 
tical Degrees; but this is a Marriage againſt God's Law; and firſt as to the Levitical Degrees, 
thoſe are to be reckoned by the Perſons whoſe carnal Knowledge is forbidden to Men by the Law 
of Moſes in reſpeci to Conſanguinity, (viz.) the carnal Knowledge of the Mather, of the Father's 
Mife, of the Son's Wife; and in reſpect of Affinity, the carnal Knowledge of the Wife's Daughter, 
her Daughter's Daughter, her Mother; and *tis plain the Miſe's Siſter is prohibited in ſome De- 
gree of Affinity by theſe Words, Neither jhalt thou take * a Wife to her Siſter, to vex her, to unco- 
ver her Nakedu:ſs beſides the other during her Life, ſo that this Marriage is within the Levitical 
Degrees, and ſo agreed on all Sides to be unlawful, if during the Wife's Life, but doubted if un- 
lawful after her Death: But admitting that *tis not within the Levitical Degrees, yet *tis prohi- 
bited by God's Law, for where-ever an Act of Parliament declares a Marriage to be againſt God's 
Law, it muſt be admitted to be ſo in all Courts in this Kingdom; now, by the Act 28 H. 8. en- 
tituled, An Act for the * Eſtabliſhment of the Imperial Crown of this Realm, *tis amongſt other 
Marriages declared, that no Diſpenſation ſhall be made of a Marriage of a Man with his J/ife's 
Siſter, becauſe tis againſt God's Law, and therefore there ſhould be a Separation, if any were, 
and the Children are declared to be illegitimate ; tis true, it was objected, that this Statute was 
repealed by 1 C 2 Ph. & Mar, cap. 8. but the Chief Juſtice tells us, that the Act 28 H. 8. cap. 7. 
was revived by 1 Eliz. cap. 1. which ſee at large in the Book, fol. 324. Beſides, this Marriage is 
declared to be againſt God's Law by the 99th Canon of thoſe made Anno 1603, and confirmed by 
Act of Parliament, (viz.) No Perſon ſhall marry within the Degrees prohibited by God's Law, and 
expreſſed in a Table ſet forth by Authority in the Year 1563, and all Marriages ſo made and con- 
tratted ſhall be adjudged inceſiuous, which is the ſame Thing as to ſay, No Perſon ſhall marry 
within the Degrees prohibited by God's Law, which Degrees are expreſſed in the Table, &c. and 
therefore this Marriage muſt be admitted to be againſt God's Law: The Chief Juſtice delivered the 
Reſolution of the Court, that they were all of the ſame Opinion, and thereupon a Conſultation 
was granted. Laugh. 302. Hill verſus Good per totum. OT 

18. Prohibition to the Dean of the Arches, ſuggeſting, that Collett had ſettled his Lands on his 
Children by his Wife now living, and that the Suit in the Arches was for a Divorce, he having 
married his firſt Wife's Siſter, the Conſequence whereof would be, to make his Children Baſtards, 
and draw the Settlement of his Lands in Queſtion ; but at firſt, the Prohibition was denied, be- 
cauſe, if it ſhould be granted, then every inceſtuous Marriage might be ſheltered under the like 
Pretence; and the Matter being proper to the Juriſdiction of the Spiritual Court, ſhall be tried 
there, tho' a temporal Inheritance may in Conſequence come in Queſtion ; But it appearing after- 
wards to the Court, that this Divorce was proſecuted by Contrivance, that Collet might have Power 
to diſpoſe his Eſtate ; for at the firſt Inſtance, he confeſſed his former Marriage with his Wife's Siſter, 
upon which Confeſſion the Court was ready to give Sentence without any farther Evidence ; 
the Court ordered a Trial at Common Law in a feigned Action, in which the Iſſue ſhould be, 
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whether Collett was ever married to his Wife's Siſter ; which being refuſed; a Prohibition was 
granted. T. Jones 213. Collett's Caſe. 

19. Libel againſt a Woman in the Spiritual Court cauſa jactitationis maritasii - ſhe ſuggeſted 
for a Prohibition, that the Perſon who libelled againſt her was indicted at 3 Old Baily for 
marrying her contra formam Statuti, having another Wife then living, that he was convicted * x Jac. i. 
and burned in the Hand ; ſo that the Marriage being found by a proper Court, ſhe prayed a cap. 11. 
Prohibition; it was objected, that the Legality of Marriage cannot be tried in a Temporal Sid. 171. 
Court; which per Curiam is very true; but a Marriage de facto may, and therefore a Prohibi- 
tion was granted; tho" the Civilians ſay, that the Spiritual Court ought not to be prohibited when 
the Marriage is de facto, becauſe all Marriages ought to be de Jure, of which their Courts have 
the proper Juriſdiction. 3 Mod. 164. Boyle verſus Boyle. 

20. Information againſt Thorpe and others, for that they did unlawfully conſpire to take one 
Edward Mitchell (being under the Age of eighteen Years) out of the Cuſtody of his Father, 
being his only Son and Heir, and to marry him to one Cornelia Holton, a Perſon of ill Fame; 


— 


| _ that they did aſſemble themſelves together, Cc. to accompliſh the ſaid Conſpiracy ; and that 
t 


ey, and quilibet eorum, by deceitful Inſinuations did malitiouſly and deceitfully perſwade the 
ſaid Edward Mitchell to marry the ſaid Cornelia Holton ; and that by the Abetting and falſe 
Means of the Defendants, he did marry her, &c. Upon Not guilty pleaded, all the Defendants 
were acquitted, except Thorpe; and it was inſiſted for him in Arreſt of Judgment, that this In- 
formation being laid by Way of Conſpiracy, and one only being found guilty, there can be no 
| ET againſt him, becauſe one alone cannot conſpire ; which is very true; but here the Con- | 

iracy is laid by way of Aggravation in the Beginning of the Information; but when the par- * 0, 
ticular Facts are ſet forth, tis ſaid, that quilibet eorum did perſwade, &c. Then it was object- Skinner, 
ed, that here is no Offence laid in this Information, becauſe a young Man, upwards of fourteen Gunton. - 
Years, may diſpoſe himſelf in Marriage; and this is allowed by Law; tis no Miſdemeanor to Ae. Caſe, 

rſwade him to marry, tho* it be to a Woman of no Fortune, and without the Conſent of his C 
13 for he cannot have an Action for the * Loſs of his Marriage, excepting where he is ta- 
ken away by Force and married ; the Court held, that tho? *tis awful to marry, yet *tis an Offerice, * Cro- 
if obtained by unlawful Means, and inclined, that the Father hath the Guardianſhip of his Son Eliz. 55. 
and Heir apparent, till the Age of twenty-one Years, as he had when the Tenure of Knight- «x9 "3 
Service was in Being; for he hath ſuch an Original Right veſted in him by Nature, that he might — 
have an Action of Treſpaſs againſt the Lord Quare filium & haredem ſuum rapuit, &c. 5 Mod. 411. 
221. The King verſus Thorpe. 

21. Libel, &c. againſt the Defendant, for marrying and cohabiting with his 7ife's Siſter's 
Daughter; it was ſuggeſted for a Prohibition, that this is not within the Levitical Degrees, for 
a Man may marry his Niece, tho' he cannot marry his Aunt, becauſe of the Superiority between a 
Nephew and the Aunt, who is in loco parentis ; but the Court held, that this Caſe was within 
the Degrees of Affinity, and if it had been within the ſame Degree of Conſanguinity, it would 
have been unlawful ; for a Man cannot marry his own Siſter's Daughter. 5 Mod. 448. Clement 
verſus Beard. 

22. Upon a Prohibition to ſtay a Suit in the Spiritual Court, upon a Contract of Marriage per Mod. Ca. 
verba in preſenti, the Defendant ſuggeſting a Contract of Marriage per werba in futuro; as I will 155. 
marry you, or I promiſe to marry you; and that for ſuch a Marriage the Party hath a Remedy at 
Common Law; it was held, that tho' it was per verba de futuro, yet the Spiritual Court hath 
Juriſdiftion, as well as if the Marriage had been per verba de præſenti, as I marry yon, you and 
1 are Man and Wife ; the Difference is, that a Marriage per verba de futuro, is releaſable, be- 
cauſe it refers to a future Act; and as tis releaſable, the Party may aver a Breach of Promiſe, 
and demand Satisfaction by an Action to recover Damages, and by that Means he waives the 
Remedy that might be had in the Spiritual Court; but here the Party had libelled upon a Con- 
tract per verba de præſenti, which is equally cogniſable in the Spiritual Court; and therefore a 
Prohibition was denied. 2 Salk. 437. Feſton verſus Collins, and 438. H/igmore's Caſe, S. P. 

23. Libel againſt the Defendant for Inceſt, in marrying his Wife's Siſter; he ſuggeſted for a 4 Mod. 
Prohibition, that his Wife was dead, and that he had a Son by her, to whom an Eſtate was 183. 
deſcended, as Heir to his ſaid Mother; and that tho' he pleaded this Matter, that Court pro- 
ceeded to annul the Marriage, and to baſtardiſe the Iſſue ; a Prohibition was granted guoad the 
Annulling the Marriage and Baſtardiſing the Iſſue, but that they might proceed to puniſh the 
Inceſt. 2 Salk. 548. Harris verſus Hicks. 
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Antea 
Admini- 
ſtration. 
(K) 8. 8. 


2 Cro. 
511. 


(5) 


Where the Marriage is an abſolute Gift of the Chattels to the 
Husband. 


I. Woman poſleſſed of a Leaſe for Years, married, and then ſhe and her Husband 

A mortgaged the Term, and before the Day of Payment the Wife died, and afterwards 
the Husband paid the Mortgage-Money ; adjudged, that he ſhall hold the Remainder of the 
Term againſt the Adminiſtrator of the Wife ; for tho' he was poſſeſſed in her Right, yet by the 
Intermarriage he had full Power to alien; therefore if he ſurvive, he is to enjoy it againſt her 
Executors. Hob. 3 Toung verſus Hadford. 


(C) 
Mhere the Marriage is not a Gift of the Goods to the Husband. 


Debt upon Bond was due to the Husband, who made his Wife Executrix, and died; af- 

terwards ſhe married the Obligor; adjudged, this was only a Suſpenſion of the Debt 
during the Life of the Obligor, her Husband ; for it was not extinguiſhed or releaſed by her In- 
termarriage with the Obligor, becauſe ſhe was entitled to it by Act in Law, and in the Right of 
her firſt Husband, and not in her own Right ; but if the Obligee had made the Obligor Executor, 
there — had been extinct, becauſe it was his own Act. 8 Rep. 136. a. In Sir John Need- 
ham's Caſe. 

2. Promiſe in Conſideration of Marriage to leave the Woman 100 J. if ſhe ſurvived; they 
married, and the Wife ſurvived, but he did not leave her worth 100 J. upon which the Wife 
ſued the Executors of the Husband ; the Court was divided, whether the Duty ſurvived, or was 
extinguiſhed by the Marriage. Godb. 271. Hall verſus Stafford. Hutt. 17. S. C. 

3. The Husband had a Term of thirty Years, in Right of his Wife, and made a Leaſe thereof 
for ten Years, rendring Rent to himſelf, his Executors and Aſſigns, and died within the Term; 
adjudged, that the Executors of the Husband ſhould not have the Rent, but the Wife. Godb. 
279. Blackſton verſus Heap. | 

4. A Feme ſole, who was made Executrix, afterwards married the Debtor of her Teſtator ; 
then her Husband, who was the Debtor, as aforeſaid, died; and in an Action of Debt brought 
againſt her as Executrix, by the Creditor of her Teſtator, ſhe pleaded Riens inter maines ; the 
Queſtion was, whether the Debt was extinguiſhed, or releaſed by her Intermarriage with the 
Debtor ; for if it was, then ſhe committed Waſte ; but adjudged, that it was neither extinguiſh- 
ed nor releaſed, becauſe it was not her proper Debt, but ſhe was entitled to it in the Right of 
another, and.as Executrix to him; therefore it was only ſuſpended for a while, and that upon 
the Death of her Husband, who was the Debtor, the Action would revive, and then ſhe might 
bring it againſt his Executor or Adminiſtrator. Cro. Eliz. 114. Croſſman verſus Read. Moor 236. 
SGG „ | | 

5. One Rennington was queſtioned in the High Commiſſion-Court, for marrying his Wife's Niece, 
and was ſentenced to Penance, and to abſtain from her Company, but was not divorced 2 vin- 
culo, tho* my Lord Hobart, who Reports the Caſe, ſaith there was Cauſe ; and therefore the 
Wife had her Dower ; there was no Prohibition granted. Hob. 181. In Howard verſus Bartlett. 
Rennington's Caſe. | 


6. But in another Caſe of the like Nature it was adjudged, that the Marriage was only a Suſ- 
penſion of the Promiſe. Heel. 12. | | | 

7. The intended Husband being poſſeſſed of a Term of Years, promiſed, that if S. E. would 
marry him, and if they had a Son, he ſhould have the Term ; and if a Daughter, that ſhe ſhould 
have a Moiety of his Goods ; they married, and had only a Daughter, and then the Father died, 
and the Daughter brought an Action againſt his Adminiſtrator, for the Moiety of the Goods; 
adjudged, that it did not lie, but in the Name of the Wife, or as Adminiſtratrix to her. See 
Hetl. 12. and Fenkyn's Caſe. Hetl. 50. 

8. The intended Husband in Conſideration of a Marriage, did covenant, promiſe and agree to 
and with the intended Wife, that if ſhe would marry him, and ſhe ſhould happen to ſurvive, that 
he would'leave her worth 500 J. the Marriage took Effect, the Wife ſurvived, and he did not 
leave her worth that Money ; ſhe married a ſecond Husband, and he brought an Action of 
Debt againſt the Adminiſtrator of the firſt Husband for this 500 J. it was objected upon a Demur- 
rer, that this being a ferſonal Action, it was ſuſpended by the Intermarriage, which was a Re- 
leaſe in Law, and fo 'tis extin& ; but the Plaintiff had Judgment, for the Action is not ſuſpended, 
becauſe during the Coverture there was no Cauſe of Action. Palm. 99. Thompſon verſus Clerke. 

9. But if the Obligee her ſelf marries the Obligor, this is an Extinguiſhment of the Debt, be- 
cauſe it would be impoſſible for a Husband to pay his Wife Money in her own Right; 'tis true 
he may pay it to her as Executrix. 1 Salk. 306, 
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(D) 
Ok Parriages p2ohibited. See (A) pl. 9. (C) pl. 5. 


J. Man married his Mife's Siſters Daughter ; adjudged upon Conſideration of the Sta- 

rute 32 H. 8. cap. 38. that the Marriage was lawful, and not prohibited by the Li- 
vit ical Law. Trin. 2 Jac. C. B. Rot. 1032. Parſon's or Peirſon's Caſe. 1 Inſt. 235. 4 Leon. 16. 
S. C. See 3 Lev. 364. Honour verſus Bradſhaw. S. P. 

2. But tho" this is not mentioned in the Degrees of the Levitical Law, yet becauſe De- 
grees more remote are prohibited; therefore Anno 33 Eliz. in the like Caſe, the Parties were 
divorced. Cro. Eliz. 228. Man's Cale. Moor 907. S. C. contra. that tis not prohibited, be- 
cauſe not within the Levitical Degrees ; which, as my Lord Ch. Juſtice Vaughan tells us, is no 
Manner of Reaſon, for ſome Marriages muſt be prohibited which are not mentioned in thoſe 
Degrees; as the Father from marrying his Daughter, the Grandſon from marrying his Grand- 
mother, and the Uncle with his Brother or Siſter's Daughter; therefore Man's Caſe was 
held to be within the Levitical Degrees ; for a Conſultation was granted, and the Parties were 
divorced, 

3. The Law in the 18th of Leviticus, ver. 19th, is, Thou ſhalt not uncover the Nakedneſs 
of a Woman and her Daughter; neither ſhalt thou take her Son's Daughter, or her Daughter's 
Daughter, to uncover their Nakednejs, for they are her near Kinſwomen : Now *tis plain, that 
none of the Wife's Kindred are mentioned in this Prohibition, but her Daughters, and yet her 
Mother and her Siſter ore both comprehended within the Reaſon of this Prohibition, for they are 
likewiſe her near Kinſwomen. 

4. Prohibition was prayed to the Conſiſtory-Court of the Archbiſhop of Jork, where the Suit 
was to diſſolve a Marriage between the Man and his Wife's Siſter's Daughter; Serjeant Levinz 
tells us, it was with his Wife's Daughter ; and Fuſt. Raymond tells us, it was with his Siſter*s 
Daughter ; and the Serjeant tells us, that a * Prohibition was granted, becauſe this was not within 
the Levitical Degrees; *tis true, tis not ſo in Words expreſly, but *tis within the ſame Reaſon; 
for in the 14th Verſe, the Nephew is expreſly prohibited to marry his Father's Brother's Wife, 
becauſe ſhe is his Aunt, a pari ratione, the Man in the principal Caſe muſt be prohibited to marry 
his Wife's Siſter's Daughter, becauſe he is her Uncle. 2 Lev. 254. Wortley verſus Watkinſon. 
2 Lutw. Rep. 1075. Snouling & Ux' verſus Nurſey, S. P. 1 Mod. 25. S. P. 2 Vent. g, 10. 

5. In Wortley and Watkinſons's Caſe, Juſtice Twiſden cited Allington's Caſe, where it was 
held, that it was incongruous for the Nephew to marry the Aunt, Fats ſhe, who is Supe- 
rior to her Husband in Point of Parentage, muſt be then Inferior to him in Point of Mar- 
riage ; but the Reaſon is not the ſame where the Uncle marries the Niece, for he is Supe- 
rior to her in both Reſpects; therefore, tho'. there is the ſame Propinquity in both theſe 
Marriages ; and tho the wne is forbidden, yet, for the Reaſon before mentioned, it doth not 
follow, that the other muſt be unlawful, per Twiſden. Allington's Caſe. 


* 4 Lev. 
16. S. C. 
Vaugh. 
Rep. 32 I, 


Raym. 

464. 

T. Jones 

118. 

* T. Jones 

118. ſays 

a Conſul- 

tation was 
anted, 


6. In a Prohibition to a Suit in the Eccleſiaſtical Court, againſt a Man for marrying his 


Siſter's Baſtard Daughter; it was inſiſted for the Prohibition, that a Baſtard Daughter was 
not within any of the Livitical Degrees of Conſanguinity or Affinity; *tis true, that Law 
forbids a Man to approach to any near of Kin; but that can never be intended of Baſtard, 
becauſe ſhe is filia populi, and by Conſequence of Kin to none; to which it was an- 
ſwered, that at the Time when the Levitical Law was eſtabliſhed, there was no Difference 
amongſt the Iſraelites between a Child born in Adultery, and in lawful Marriage; and 
therefore amongſt them a Baſtard was eſteemed to be proxima ſanguinis; that 'tis morally 
as unlawful to marry a Baſtard, as one born in Wedlock ; for 'tis ſo in Nature, and the 
Levitical Law is founded on the Law of Nature, as well as on a politick Reaſon to en- 
large their Kindred, and to unite their Families ; therefore if a Baſtard doth not fall under 
the Prohibition Ad proximum ſanguinis non accedas, a Mother may marry her Baſtard Son; 
the Court inclined not to grant the Prohibition. 5 Mod. 168. Haines verſus Jeſcott. 
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Gonldſ. 
210. S. C. 
1 And. 
152.8. Co 


* Hut. 17. 
Noy. 26. 


9. C. 


(E) 


Ok Conditions annered to Marriage, and other Things concern- 


ing Marriage and Poztions, &c. Sce Action on the Caſe. (Q) per totum. 
Limitation. (B) 11. 


1. Oncditions againſt marrying generally are void in Law; as where a Legacy of 500 J. is 

given to a Woman, If ſhe doth not marry, and only 390 J. if ſhe doth marry ; after- 
wards ſhe married, yet ſhe ſhall have the 500 J. becauſe the Condition annexed to that Legacy 
was void, 

2. The Father deviſed 500 J. to his Daughter, upon Condition, that if ſhe ſhould not marry 
T. P. then it ſhou'd be taken from her, and given to the ſaid T. P. the Daughter died before ſhe 
was capable of Marriage, or to give her Conſent to marry ; adjudged, that this Condition was 
only in terrorem, and that T. P. ſhall not have the 500 J. tho? it was deviſed over to him, becauſe 
there was no Default in the Daughter. Godolph. 51. 

3. A Feme ſole deviſed her Lands to T. P. and his Heirs ; afterwards ſhe married him, and died 
without Iſſue ; adjudged, that the Marriage was a Revocation of her Will, for that being her own 
Act, amounts in Law to a Countermand ; but Gouldſ. who reports the ſame Caſe, tells us, that 
the Marriage was not a Revocation of her Will. 5 Rep. 61. Force verſus Hembling. Gola. 
109. S. C. 

4. An Action was brought againſt a ſingle Woman, who married before the Plaintiff could re- 
cover againſt her; adjudged, that the Action was not abated, but that the Plaintiff might ſtill 
proceed to judgment and Execution againſt her, and take her likewiſe in Execution by that 
Name in which the Action was commenced, notwithſtanding it was now changed by her Mar- 
riage. Leak verſus Randall, cited in Vernon's Cale. 4 Rep. 4. See pl. 10. S. P. 

5. The intended Husband promiſed, that in Conſideration M. V. would marry him, that if ſhe 
ſurvived, he would leave her worth 500 J. they married, and the Husband died, but did not 
leave his Wife 500 l. and thereupon ſhe brought an Action againſt his Executor; it was objected, it 


did not lie againſt an Executor, upon a collateral Promiſe of his Teſtator; or if the Action would 


lie, yet it was releaſed by the Intermarriage ; and this was the Opinion of the Lord Ch. Fuſtice 
Hobart; but adjudged, that it was not a Duty whilſt the Husband lived, therefore it could not 
be releaſed by the Intermarriage'; ſo the Action did lie againſt the Executor. 2 Cro. 571. Clerke 
verſus Thompſon. * Hob. 227. Smith verſus Stafford. S. B. Poſtea placito 8. S. P. pl. 11. S. P. 
6. The Surrogate to the Archdeacon or Official of Berks, cited Matingley and Joan his Wife 
into the Archdeacon's Court, being Pariſhioners of Coockham within the Archdeaconery, for li- 
ving ſuſpiciouſly as Husband and Wife, not being married, or at leaſt not publickly known, or 
vrobable, no Banes being asked in that Pariſh ; neither had they any lawful Licenſe ſo to do; 
the Defendants ue. to the Audience, and afterwards to the Delegates, and obtained a Prohi- 
bition, upon which they declared, that the Conſtruction of Acts of Parliament belongs to the King 
in his Temporal Courts; then they ſet forth the Statute 25 H. 8. by which the Archbiſbop is 
enabled to grant Diſpenſations in certain Caſes, and that on ſuch a Day he had granted them a 
a Licenſe to marry without Banes, &c. and ſo ſet forth the Licenſe in hac verba, and bring 
themſelves within the Letter and Meaning of ſuch Licenſe ; that by Virtue thereof they were on 
ſuch a Day married by a Curate in St. Martin's in the Fields, and that by Virtue thereof they 
cohabited as Man and Wife, &c. The Surrogate pleaded, that every Ordinary and Official, with- 
in their Juriſdiction, == by the Eccleſiaſtical Laws ex officio, and without any Preſentment, 
enquire, and had Conuſance of all Adulteries, Fornications of Perſons who lived ſuſpiciouſly in 
Adultery, &c. and to cite them to anſwer ſuch Crimes, or to acquit them thereof, or to pu- 
niſh them by the Eccleſiaſtical Cenſures, if found guilty ; and that by the Eccleſiaſtical Laws none 
ought to marry without Banes being asked, unleſs lawfully licenſed by the Ordinary; and if 
any Perſon ſhould do to the contrary, then the Eccleſiaſtical Judge, in whoſe Juriſdiction the Of- 
fende:s lived, might cite them to anſwer, &c. and if they had a Licenſe, then to enquire whe- 
ther it was ſufficient, or whether the Marriage was had purſuant to ſuch Licenſe; and that the 
Archbiſhop in his Province, and every Ordinary, within his Juriſdiction, might grant Diſpenſa- 
tions in ſuch Caſes; and that the Plaintiffs were Pariſhioners of Cokeham, within the Juriſdiction 
of the Archdeacon of Berks, and not married, &c. and that they lived and cohabited as Husband 
and Wife ſuſpiciouſly, no Banes being publiſhed of their Marriage there, nor any Certificate, that 
they were married with a Licenſe elſewhere, (if they had any ſuch Licenſe) and to ſhew Cauſe 
why they ſo cohabited prout ei bene licuit ; and therefore he prayed a Conſultation ; the Plaintiffs 
replied, that the Surrogate, after the ſaid Marriage, had Notice thereof, as well by Certificate, as 
by the Teſtimony of ſeveral Perſons on Oath, cajus pratextu they cohabited as Husband and 
Wife, and traverſed, that they cohabited ſuſpiciouſly. To this Plea the Plaintiffs demurred, and a 
Conſultation was granted, Ia quod non agatur de poteſtate Archiepiſcopi to grant Licenſes purſu- 
ant to the Statute; and in this Caſe it was adjudged, that where any Perſons marry without publiſh- 
ing the Banes, or without Licenſe, they may be cited in the Eccleſiaſtical Court ; that the Conu- 
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ſance of the Sufficiency of Licenſes, and the Proviſoes and Conditions therein, and whether ſuffi- 
cient Notice thereof was given, or not, are examinable only in the Eccleſiaſtical Court; and that 
no Prohibition lies in ſuch Caſe; but the Remedy is by Appeal, if they are adjudged to be ir- 
regular ; but a Prohibition will lie if taey adjudge there, that the Archbiſhop has not a Power to 
grant Licenſes ; but if they allow the Licenſe in Point of Power, and diſallow it as to the Form, 
no Prohibition will lie; for tho' the Power toegrant a Licenſe is given by the Statute, which is 
temporal, yet the Licenſe it ſelf is {till an Eccleſiaſtical Thing, and the Examination of the Cir- 
cumſtances thereof, as to the Form and Notice, Cc. are examinable in that Court. Jones 
257. Matingley verſus Martin. 

7. Sir Edw. Greaves made a Settlement in Marriage to the Uſe of himſelf and his Wife for Life, 
Remainder to the firſt Son of that Marriage in Tail Male, Remainder to Truſtees for forty Tears, 
Remainder to himſelf in Fee; the Truſt of this Term was declared to be, that in Caſe Sir Ed- 
ward ſhould die without Iſſue Male of his Body on the Body of his Wife, then the Truſtees 
ſhould raiſe 500 J. for Daughters Portions, payable at the Age of twenty-one or Days of Marriage, 
with a Proviſion for their Maintenance in the mean Time; the Wife died without Iſſue Male, but 
leaving two Daughters; and by three Judges in B. R. it was reſolved, that the Right to the 
Portions was veſted in the Daughters by the Death of their Mother without 1ſue Male, and 
this in the Life-time of their Father; for otherwiſe he might live ſo long that the Portions would 
be of little Uſe to them to advance them in Marriage. T. Jones 201. Greaves verſus Mat- 
tiſon. 

8. A Man intending to marry ſuch a Woman, covenanted, that if ſhe would marry him, and 
ſhould ſurvive, that then he would give 300 J. to her next of Kin, and he entered into a Bond 
to a third Perſon for the Performance of this Covenant; it was inſiſted for the Defendant in an 
Action of Debt brought againſt him for this 300 J. that tho' this was a future Covenant, which 
could not be broken in the Life-time of the Parties, yet it might be rcleaſed ; and if ſo, then the 
Marriage was a Releaſe in Law, and by Conſequence the Debt was extinct; but adjudged, that 


the Marriage is not a Releaſe, nor ſo much as a Suſpenſion of the Debt, becauſe nothing is due 


during the Coverture, for the Debt ariſes by the Death of the Husband. 2 Sid. 58. Lupart ver- 
ſus, Hoblin. See Het. 12. S. P. See pl. 5. S. P. pl. 1 1. S. P. 

9. Debt upon Bond of 1000 J. againſt the Executors of Thomas Thinu Eſq; conditioned, that 
Mr. Thinu ſhould pay the Obligee 500 J. within three Months after he ſhould be married to the 
Lady Ogle, ſhe being a Widow of great Fortune and Honour, being the Daughter and Heir of 
Joſceline Peircy, the late Earl of Northumberland; the Plaintiff had a Verdict, whereupon a Bill 
in Chancery was brought by the Defendants, ſuggeſting, that the Bond was void, it being 
made for procuring the ſaid Marriage; and at the Hearing of the Cauſe, it was infiſted, thar 
nothing was done by Mrs. Potter, the Obligee, but adviling Mr. Thinn to apply himſelf to one 
Brett, who had a great Intereſt in this Lady, and ſome ſmall Matter laid out in treating Mr. 
Thinn, and ſo no Conſideration for this Bond; or if it was, yet, it being a Contract for procuring 
a Marriage, tis of dangerous Conſequence, and ought to be ſet aſide in Equity, and ſeveral Pre- 
cedents were produced for that Purpoſe ; but thoſe were where Fraud and ſome Circumventions 
have been uſed, which was not in the leaſt pretended in this Cale; belides, the Marriage was 
ſuitable in every reſpect, both for Birth and Fortune; and a Caſe was cited between Foſter and 


Ramſey, tried before Holt Ch. Juſt. where the Defendant promiſed the Plaintift 50/. if he would 


procure Ramſey a Widow to marry him, and the Plaintiff recovered the 50 J. in Damages; and fo 
the Lord Keeper in this Caſe diſmiſſed the Bill, and diſcharged an Order made by the Maſter of 
the Rolls to the contrary ; but upon an Appeal to the Houſe of Lords, that Decree of Diſmiſſion 
was reverſed, and the Bond was decreed to be void, for that ſuch Contracts concerning Ma: riages 
are not to be allowed. 3 Lev. 411. Hall & al verſus Potter. 

10. A Feme Sole gave a Warrant of Attorney to confeſs a Judgment, and then marries, the 
Plaintiff may file a Bill, and proceed to Judgment againſt Husband and Wife. Shower Rep. 91. 
See pl. 5. S. P. 

. The intended Husband gave Bond to the intended Wife, conditioned, that if he married 
her, then his Heirs, Executors, or Adminiſtrators, ſhould pay to her 500/7. after his Death; at- 
terwards he married her, and ſhe ſurvived; two Judges againſt the Opinion of the Chief Juſtice 
Holt, that the Action was not releaſed by the Marriage; there was no Cauſe of Action whilſt the 
Coverture continued, for that did not ariſe till after the Death of the Husband, and then his 
Bond remained in Force to the Widow ; but a Writ of Error being brought in the Exchequer- 
Chamber, upon the Opinion of the Chief Juſtice ; and the Plaintiff in Error perceiving that the 
Court inclined to affirm the Judgment, proceeded no farther. Mich. 11 Mid. 3. Acton verſus 
Gage. 1 Salk. 325. See Moor 855. Dyer 140. Telv. 156. 2 Cro. 222. Hob. 216. 2 Cro. 571. 170. 
Hutt. 17, 171. Palm. 99. 5 Rep. 70. B. Litt. Rep. 32. Hetley 12. Ne) 26. 

12. Warrant of Attorney given to a Feme Sole to confeſs Judgment; ſhe married; adjudged, 
that this Authority given to her is not altered or revoked by the Marriage; but the may enter up 
Judgment, becauſe *tis for the Benefit of her Husband ; but if ſhe had given a Warrant of Attor- 
ney, and afterwards married, *tis a Countermand of it, becauſe 'tis to charge her Husband. 
1 Salk. 117. 

"I Man had three Daughters, Margaret married to Gould, Elizabeth married to Frank!yn, 
and Rebecca married to one Heydon; this Rebecca left 180 J. in the Hands of her Brother: in- lau- 


Could, and took his Bond payable to her other Brother. in- law Frauklyn, but for her N wy 
712 led; 
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died; afterwards her Husband adminiſtered, and Gould and his Wife ſued to repeal it, ſuggeſting, 
that he was never married to Rebecca, for they were Sabbatarians, and married in their own 
Congregation, by one who was a meer Layman and not in Orders, but they lived together as Man 
and Wife as long as ſhe lived, which was ſeven Years after this Marriage ; and now this Admi- 
niſtration to her Husband was repealed, and a new Adminſtration granted to Margaret Gould, 
which was affirmed upon an Appeal to the Delegates ; for ſince the Husband demanded a Right 
due to him by the Eccleſiaſtical Law as Husband, he mult prove himſelf a Husband according to 
that Law, to entitle him to it; and tho' the Wife, who is the weaker Sex, and the Children of 
this Marriage, who are in no Fault, mighr entitle themſelves to a' temporal Right by ſuch Mar- 
riage; yet the Husband, who is actually in Fault, ſhall never entitle himſelf by the bare Reputa- 
tion of a Marriage, unleſs he hath a real and ſubſtantial Right ; for this Marriage is not a meer 
Nullity, becauſe by the Law of Nature the Contract is binding; and tho' the poſitive Law of 
Man ordains Marriage to be made by a Prieſt, yet that Law only makes this Marriage irregular, 
but not void, unleſs the poſitive Law of Man had expreſly ordained it to be void. 1 Salk. 11 9. 
Heydon verſus Gould. See Stat. 3 Fac. 1. cap. 5. 

14. Feme Sole ſeiſed in Fee upon her Marriage with T. S. made a Leaſe to Truſtees for 100 
Years, in Truſt to him for Life, then to her for Life, Remainder to the Iſſue of that Marriage 
Remainder to her ſelf, her Executors and Adminiſtrators; the Husband died without Iſſue, the 
Widow married again, and then ſhe died; the Queſtion was, whether this Term ſhould attend 
the Inheritance, or ſhould go to the ſecond Husband as a Term in Groſs ; adjudged, that it 
ſhall attend the Inheritance, becauſe the Truſt for which it was raiſed was abſolutely de- 
termined by the Death of the firſt Husband, without Iſſue. 1 Salk. 154. Beſt verſus Stamford. 

15. Husband and his Wife exhibited a Bill againſt her Father for raiſing her Portion out of a 
reverſionary Intereſt of a Term for Years expectant upon the Father's Death: The Caſe Was, 
the Father made a Settlement on his Marriage to the Uſe of himſelf for Life, &c. Remainder to 
Truſtees for 500 Tears, Remainder to the Heirs Males of his Body on his intended Wife; and for 
Default thereof, and if there ſhould be one or more Daughters of their two Bodies, which ſhould 
be unmarried, or not provided for at the Time of his Death, ſuch Daughter, if but one, ſhould 
have 2000 J. and 20 J. per Annum out of the Profits, c. for her Maintenance till the Portion be- 
came due, which was payable at the Age of eighteen Years, or Day of Marriage; and a Power to 
the Truſtees to raiſe it, either by Mortgage or Sale of the Term for 500 Years; afterwards the 
Wife died without Iſſue Male, leaving one Daughter, and no more, who was above the Age of 
twenty-one Years, and married to the Plaintift; and the Queſtion before the Lord Chancellor 
Cowper was, whether the Truſtees could raiſe this Portion in the Liſe-time of the Father; ard it 
was reſolved, that tho' a Term is limited in Remainder to commence after the Death of the Father 
generally, or in Caſe he die without Iſſue Male of his Wife, and ſhe dies firſt without ſuch Iſſue, 
leaving a Daughter, that the Term is ſaleable in the Life-time of the Father, when the Daughter 
is eighteen Years old, or married, becauſe every Thing happened and is paſt, which is contingent 
in the Caſe, for tis impoſſible that there ſhould be Iſſue Male of the Wife, becauſe ſhe is dead; 
and as to the Father's Death, that is not contingent, but certain, becauſe all Men muſt die; thus 
far the Court have gone for the Conveniency, that young Women may have their Portions when 
they moſt want them: But in the principal Caſe, the Daughter muſt be unmarried, or not pro vi- 
ded for at the Time of her Father's Death, which is a Contingency not yet happened, therefore it 
doth not come within the Reaſon before- mentioned; and as for the 20 J. Maintenance, that muſt 
be intended in Caſe the Father die without Iſſue Male, leaving a Daughter under the Age of eigh- 
teen, and unmarried, for otherwiſe ſhe mult have it in the Life of her Father, out of the Profits 
of a Term for Years, which doth not commence till he is dead, which would be very abſurd. x 
Salk. 159. Corbett & Ux verſus Maidwel. ö 

16. Articles in Marriage, and amongſt the reſt one was, that the intended Husband ſhould, 
within two Days after his Marriage with the intended Wife, releaſe her Guardian of all Accounts 
of the meſne Profits of her Eſtate; it was decreed by the Lord Chancellor Cowper, that this Co- 
venant ſhall be ſet aſide, being extorted from the Husband, who could not have the Daughter 
but upon theſe Terms, for where-ever a Parent or Guardian infiſts upon private Gain or Security 
for it, and obtains it, tis wrong, for they ought not to uſe their Power for any ſuch indirect Pur- 
poſe; that tis now a ſettled Rule i- Equity, if the Father, on the Marriage of his Son, take a 
Bond to pay ſo much, tis void, being taken by Compulſion whilſt under his Awe. 1 Salk. 158. 
Duke of Hamilton verſus Lord Mohun. 

17. Tis likewiſe a Rule in Equity, that where the Son, without the Privity of the Parent 
treating of a Match for him, gives a Bond to return any Part of the Marriage-Portion, 'tis void. 
1 Salk. 156. Kemp verſus Coleman. | 
18. Deviſe to his eldeſt Daughter, upon Condition ſhe marry his Nephew (naming him) on or 
before ſhe was of the Age of twenty-one Years: The Nephew died very young, and the Daugh- 
ter never refuſed to marry him, nor was ever required ; but afterwards, about ſeventeen Years 
old ſhe married T. S. adjudged, this Condition was not broken, becauſe it was impoſſible to per- 
form it, being made fo by the Act of God; and B. R. affirmed this Judgment. 1 Salk. 170. Tho- 
mas verſus Howell. . 

19. By the Statute 29. Car. 2. cap. 3. An Executor or Adminiſtrator ſhall not be charged upon 
eny Agreement ia Marriage, unleſs put in Writing, 
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Marſhal and Marſhalley. 


(A) 


I. HE Marſhal of the King's Houſe had a Special Authority to hear and determine all 
Suits between thoſe of the King's Houſhold and others within the Verge; and this 
he did in a Court, which from his Name of Office was called the Marjhalſey ; and 
therefore where an Action of Trover was brought in that Court and Judgment 

obtained, and afterwards a Writ of Error brought, that Judgment was reverſed, becauſe neither 

of the Parties were of the King's Houſhold; *tis a Court which may hold Plea in Treſpaſs, Con- 
tracts and Covenants, but not in any Thing which concerns the Freehold or Inheritance ; and in 

Actions of Treſpaſs within the Verge, *tis ſufficient if one of the contending Parties is of the 

King's Houſhold ; but in Actions founded upon Contracts or upon Covenants, both Parties ought 

to be of the Houſhold; and therefore where Treſpaſs was brought in the Marſhalſey, no other 

Error was aſſigned on the Judgment, but only, that none of the Parties were of the King's 

Houſhold, and for that Reaſon the Judgment was reverſed. 6 Rep. 21. Mitchelborne's Caſe. 

2. In an Action on the Caſe upon Aſſumpſit brought in the Marſbalſey, where neither of the 
Parties were of the King's Houſbold, the Plaintiff had Judgment ; and by Virtue of a Precept, in 
the Nature of a Capias ad ſatisfaciendum, the Defendant was taken in Execution, who thereupon 
brought an Action of Falſe Impriſonment againſt the Officer; and adjudged, that it was well 
brought, becauſe, where all the Proceedings are coram non judice, as they were in this Caſe, 
where none of the Parties were of the King's Houſhold, there the Officer is not bound to obey 
them, for they are no more Judges of the Cauſe than a Stranger; but where the Court hath Ju- 
riſdiction of the Cauſe, and they proceed inverſo ordine, there an Action will not lie againſt the 
Officer; but 'tis otherwiſe where they had no Juriſdiction, as in the principal Caſe. 10 Rep. 68. 
Caſe of the Marjhalſey. 

3. As to the Antiquity and Dignity of the Court of Marſhalſey, the old Books tell us, *tis one 
of the moſt antient Courts of the Kingdom, it followeth the Perſon of the King, tho' in al:eno 
Regno; for our King being in France, did Juſtice upon his Subjects who committed Offences 
within the Verge of his Court; and the Difference between the Court of King's Bench, which 
is ſuperior in Dignity, and this Court, is, that the one is coram Domino Rege, and the other ſe- 
quitur perſonam Regis. Hill. 5 Jac. Cox verſus Grey. 1 Bulſt. 208. 


1 Brownl. 
199. S. C. 
2 Brownl- 


186. S. C. 


Godb. 
184. S. C. 


4. In an Action on the Caſe for Diſturbing the Plaintiff to execute the Office of Marſhal of W. Jones 


the Kings Bench, granted to him by Patent Br Years ; the only Queſtion was, whether ſuch a 
Patent was good, and adjudged that it was not ; for it being an Office of Truſt and Contidence, 
and of Attendance in Court, ſeveral Inconveniencies would follow, if it ſhould be granted for 
Tears; and as to the Objection, that it may be as well granted for Tears as it may be granted in 
Fee or in Tail, for even in ſuch Caſe there may be a greater Inconvenience than in the other, for 
it may deſcend to an Infant ; to which it was anſwered, that the Court might put in a fit Perſon 


till the Infant came of Age. Mich. 16 Car. Cro, Car. 425. Mead verſus Sir John Lenthall, Ses 
Sir Geo. Reynolds's Cale. Office. (B) S. P. 


Malter 


463. 


Maſter and Servant. 


Where the Maſter ſhall be charged for] the Servant ſhall have an Action a- 
his Servant, and for the Acts of his] gainſt his Maſter. (B) 

Servant. (A) Where the Maſter ſnall have an Action 
Where the Maſter ſhall not be charged againſt his Servant, and for a Wrong 
by the Act of the Servant, nor have | done to his Servant, & econtra. (C) 

an Action for his Work; and where 
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(4) 


Where the Maſter ſhall be charged fo2 His Servant, and koz the Act of 
= his Servant. 


I. N Aſumpſit, &c. againſt the Maſter, the Evidence was, that where there is a Factor to 
a Merchant to buy Tin, and he hath uſually bought that Sort of Ware, and nothing 
elſe, and afterwards he buyeth other Sort of Commodities for his Maſter, and promi- 
ſeth to pay for them, the Mafter ſhall be charged. Goldf. 137. Petty verſus Soar, 

2. The Maſter having counterfeit Jewels, ſent his Servant with them to B. G. in Barbary to 
ſell, who ſold them to - King of Morocco, and the Cheat being diſcovered, the ſaid B. G. was 
impriſoned in Barbary, and afterwards B. G. brought an Action on the Caſe againſt the Maſter, 
and adjudged, that it lies. 2 Cro. 468. Southern verſus Howes. Poph. 143. S. C. Bridgman 128. 
S. C. See Davenport verſus Simſon. Bridgman 127. Cro. Eliz. 520. S C. 

3. The Maſter having covenanted to teach his Apprentice, and to keep and employ him in the 
Art of Surgery ſent him beyond Sea, &c. and adjudged, that an Action did lie againſt him. Hob. 
134. Coventry verſus H/oodhall. 1 Brownl. 67. S. C. 

The Maſter delivered Money to his Servant to buy Proviſions for the Houſe, which were 
afterwards bought by the Servant in the Maſter's Name, but he did not pay the Money; and 
the Action was brought againſt the Maſter, who would have waged his Law ; but adjudged he 
could not ſafely do it, becauſe the Proviſions came to his Uſe, and therefore he is chargeable for 
them, and muſt take his Remedy againſt his Servant; but if a Maſter forbids a Tradeſman to 
deliver any Goods to his Servant, without Money, in ſuch Caſe, if the Action is brought againſt 
the Maſter, he may wage his Law, as it was adjudged in Sir Henry Compton's Caſe. Paſch. 10 
Fac. 1 Brownl. 64. 

5. If a Bailiff ſells Corn for the Maſter, he, (viz.) the Maſter ſhall! have an Action of Debt 
for the Money; ſo if he ſell a Horſe with Warranty, *tis the Sale of the Maſter, but the Warran- 
ty of the Servant. Godbolt 360. Signior verſus H/oodmore. 

6. Aſumpfit by the Plaintiff againſt a Maſter of a Ship, ſetting forth a Cuſtom, to have of every 

| Maſter, ec. 8 d. per Tun for every Tun of Cheeſe brought to the Port of London, & c. and ſo 
brings himſelf within the Cuſtom; after a Verdict and Judgment for the Plaintiff, and a Writ of 
Error brought, it was affigned for Error, that this Action did not lie againſt the Maſter, for the 
Duty ariſes from the Owners; but adjudged, that it lies againſt the Maſter; for he being intruſted 
with the Goods, hath a Reward from the Owners for carrying them, and is reſponſible for 
them, and therefore ſhall be charged with the Duty, eſpecially ſince the Goods are in his Poſſeſ- 
ſion ; and it would be very inconvenient to ſeek for every Owner. 3 Lev. 37. In the Mayor of 
London and Hunt's Caſe. 

7. In Trover, the Caſe was, Sheep were fold to one Mires; and one Marwood pretending a 
Property to them, brought a Replevin, and the Defendant, who was his Servant, did, by his 
Order and Command, drive the Sheep into Marwood's Grounds and there left them, and Mires 
demanded the Sheep of the Defendant (the Servant) who refuſing to deliver them, brought an 
Action of Trover againſt him; and the Queſtion was, whether this Action would lie againſt the 
Servant: Et per Curiam, In Trover 'tis neceſſary to prove a Property in the Plaintift, and a Tro- 
ver and Converſion in the Defendant ; but this Action will not lie againſt the Defendant, being 
a Servant; for what he did was in Obediente to his Maſter's Commands; and tho he had no Pro- 
perty in the Sheep, yet he ſhall be excuſed ; beſides, tis not found by the Verdict, that the Ser- 
vant converted the Sheep to his own Uſe; tis true, they found a Demand and Refufal, but that 
will not amount to a Converſion; but in this Caſe there could be no Converſion, unleſs the Dri- 
ving the Cattle by Virtue of the Replevin will make it ſo; but at that Time the Sheep were 7 

| h cuſtodia Legis, and the Law will preſerve the Changing of any Property ; and if no Property was 

C changed, then there could be no Converſion. 2 Mod. 241. Mires verſus So/ebay. 3 
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Maſter and Servant. 1 167 


8. Debt upon Bond, conditioned to deliver forty Pair of Shoes within a Month, at Holborn- 
Bridge, to Henry Knight a Common Carrier, for the Uſe of (the Plaintiff) the Obligee ; the De- 
fendant pleaded, that in all that Space of a Month Henry Knight did not come to Holborn- 

B-idge, but that on ſuch a Day, he (the Defendant) did, at Holborn-Bridge, deliver forty Pair of 

Shoes to the Carrier's Porter ; and upon a Demurrer to this Plea, it was :nſiſiea, that it was ill, be- 

cauſe the Condition being to do an Act to a Stranger, the Obligor at his Peril ought to perform Cro. Eliz. 
it: Sed per Curtam, the Delivery to the Servant is a Delivery to the Maſter himſelf - and if after 716, 
ſuch Delivery the Goods are loſt, an Action lies againſt the Maſter, (viz.) againſt the Carrier. 

2 Mod. 309. Staples verſus Alden. 

9. Caſe, &c. againſt two Part-Owners of a Ship, a Special Verdict was found, that the De- 3 Lev. 
fendants, and two more, were Part-Owners of this Ship, which was under the Care of a Ma- 238. 
ſter, to whom the Goods were delivered, and in his Default were ſpoiled ; it was jnfiſted for the 3 Mod. 
Plaintiff, that this being an Action grounded on the Wrong, it may be brought againſt all, or any of 3** 
the Proprietors ; but adjudged, that this was an Action quaſi ex contractu, and that it was not the 
Contract of one, but of all the Owners, and that there was no other Wrong but a Breach of 
Truſt, for which all are avſwerable ; and this in Reſpe& of the Freight, and as employing the 
Maſter ; for whoever employs another is anſwerable for his Care or Neglect; all the Owners 
are equaliy entitled to the Freight; tis true, either the Maſter or the Owners may bring the 
Action; but if 'tis brought by the Owners, they muſt all join; therefore when *tis brought a- 
gainſt them, they muſt all be joined. 2 Salk, 440. Boſon verſus Sandford. 

10. The Servant of a Pawn-Broker took a Pawn ; afterwards he who pawned the Goods ten- 
dered the Money to the Servant, who replied, that the Goods were loſt, and thereupon the 
Owner brought on Action of Trover againſt the Maſter ; and adjudged good. 2 Salk. 441. Jones 
verſus Hart. 

11. Adjudged, that where the Servant of 7. P. with his Cart run againſt another Cart, and 
overturned it, and ſtaved a Pipe of Sack, the Action lies againſt the Maſter; ſo where a Servant 
run the Cart againſt a Boy, and hurt him, the Boy ſhall have an Action againſt the Maſter ; fo 
in Lane and Cotton's Caſe, a Letter with Bills in it, was delivered in the Poſt-Office to a Servant, 
the Action lies againſt the Poſt-Maſter, if the Letter miſcarry. 2 Salk. 441. In the Caſe of Jones 
verſus Hart. ; 

12. An Order was made for Payment of Wages, reciting, that T. P. and . R. were retained 
by London the Gardener, who was Overſeer of the Works in the Garden in Hampton- Court, at 
ſo much by the Day, and that they had worked there ſo many Days; therefore it was ordered, 
that London ſhould pay them; adjudged, that if the Order had been general, to pay ſo much to 
two Labourers, or to two Servants, the Court would have intended them Servants in Husban- 
dry ; but that the Statute did not extend to Gentlemens Servants, nor to Journeymen and their 
Maſters. 2 Sa!k. 442. The King verſus London. 

g 13. An Order was made on the Maſter, reciting, that whereas 42 c. was due from him to T. 

4 P. for Work and Labour in Husbandry, they order him to pay the fame ; it was objected, that 

4 this doth not appear to be Statute Wages, and in ſuch Caſe only the Juſtices have Power; adjudged, 1 
that tho' the Statute gives them only Power to ſet Rates for Wages, and not to order Payment; hi 
yet grafting upon that Power, they have alſo ordered Fayment of Wages, and the Courts of | 
La are favourable in Point of Remedy for Wages; as in ſuffering the Court of Admiralty to 

proceed for Seamens Wages ; and therefore in this Caſe they will intend it ſuch Wages as are 

within the Statute. 2 Salk. 441. The King verſus Gouche. 

14. The Maſter ſent his Servant to receive 50 /. upon a Note of one B. who went with the Mod. Ca. 
Servant to Sir Stephen Evans, a Goldſmith, who endorſed off 50 J. upon another Note which 36. 

B. had upon him, and then gave a Note of 50 J. to the Servant, who carried it to the Maſter ; 
but this Note being drawn on Wallis, another Goldſmith, the Servant went to him the next 
Day, and he refuſed to pay it, and broke on that very Day ; and ' Sir Stephen Evans refuſing 
the Note, and to pay the Money, an Action was brought againſt him by the Maſter ; adjudged, 
that Sir Stephen Evans received the 50 J. and that the Act of the Servant in receiving the Nvte 
of him, inſtead of Mone), did not bind the Maſter, unleſs he acted by his Authority; now in 
this Caſe the Servant did not Act by the Authority of the Maſter, for he received a Bill inſtead 1 
of Money, and as ſoon as the Maſter knew it, he diſagreed to it; but Acquieſcence, or a {mall 1418 
Matter, would have proved him conſenting : Now a Goldſmith's Note is no Payment, tis only 
Paper, and received conditionally, if paid, and 'tis not otherwiſe, unleſs thete is an expreſs A- 1 
greement to receive it as Money, and that the next Day is a reaſonable Time to demand it. 2 Salk. 9g 
442. Ward verſus Evans. | | 


— ä att bd r 
V * 2 1 = * 1 q SF, is *%, 

* ; ' # 0 
„ RL es. 


» — — * — 
1 — * 4 
— 


8 


— . — — — 1 — 299 — ——— 
” — * . 2 * 2 
. * * — "AE n r, 29 * 
ͤꝗʒꝝ—gP— 2... —_— * _ * 
7 _ 


Ce woes Sno ie voy Stools 


——— ——— 2m ow 


AD STE 
7 
= 
1 = SS d — — — . * 1 overs 
z. K KKK! ͤ EB a ro 2 — ——.' — — ðm — 
- — — — -4 — 
— — — = 


(B) Ahert 


—_— 


Maſter and Servant. 


(B) 


There the Maſter ſhall not be charged by the Act of his Servant, noz 
have an Action koz his Mok; and where a Servant ſhall have an 
Action againlt his Maſter, &c. 


I. Servant gave a Bill under his Hand, but not under Seal, reciting, the buying Goods for 

the Uſe of his Maſter, by which Bill he bound himſelf to pay the Debt, but the 
Money being not paid, the Plaintiff brought an Action of Debt againſt the Servant; but ad- 
judged, that it did not lie, but an Action on the Caſe ; for it was the Debt of the Maſter, and 
the A/ſumpfit only of the Servant. Trin. 6 Eliz. Dyer 23. Alford's Caſe. | 

2. The Maſter declared upon an Agreement with B. G. that he ſhould retain his Servant to 
work capiendo inde pro ſalario ſuo ſo much, &c. after Judgment for the Plaintiff, and Error 
brought; it was aſſigned for Error, that the Maſter could not have an Indebitatus Aſſumpſit for 
the Retainer of his Servant to work with the Defendant; for *tis not alledged, that he did the 
Service for his Maſter, but rather for himſelf; for the Declaration was, that the Servant ſhould 
have ſo much pro ſalario ſuo, and the Retainer and Contract was made with him; but if it had 
been the Retainer of the Maſter, to do the Work either by himſelf, or Servant, then he ought 
to have declared accordingly, (viz.) that the Defendant retained the Maſter by himſelf, or Ser- 
vant, to work. 2 Cro. 653. Treſwell verſus Middleton. See Verdict. (C) 15. S. C. 2 Roll. Rep. 
269.8. C. ; 

3. The Maſter borrowed Money, and the Servant gave the Receipt thus, ſſ. Memorandum, I 
have received of L. E. to the Uſe of my Maſter T. V, the Sum of 40 J. to be paid at Michaelmas 
next, and the Action was brought againſt the Servant; and adjudged, that it did lie, for tho' the 
firſt Part of the Bill mentions the Receipt to the Uſe of another, yet, when it ſays, to be paid, 
'tis general, and doth not ſay to be repaid by my Maſter. Telv. 137. Talbot verſus Godbolt. Mich. 
6 Jac. 1. Brownl. 103. S. C. This was Serjeant Gawady's Servant. 

4. By the Statute of Labourers, Anno 5 Elix. ſeveral Perſons were compellable to ſerve by the 
Head Officers of Towns Corporate, or by the Juſtices of the Peace ; now where ſuch a Perſon 
is voluntarily retained by a Maſter, by and with the Conſent of the Servant, who might other- 
wiſe be compelled to ſerve ; there an Action of Debt will lie againſt the Executor of the Ma- 
ſter, for the Wages, becauſe in ſuch Caſe the Maſter himſelf could not have waged his Lay if he 
had been living. Moor 698. Gomerſall verſus Watkinſon. 

5. In a Prohibition to the Admiralty, the Caſe was, That the Plaintiff in the Prohibition be- 
ing Owner of a Ship, fitted her out to Sea with Letters of Marque, to take the Goods of the 
Spaniards, who were then Enemies to the Queen; afterwards the Sailors without the Direction 
of their Maſter and Owner, took a French Ship, the French then _ in Alliance with us ; 
and thereupon they proſecuted the Maſter in the Court of Admiralty, for Reſtitution of their 
Goods; and upon a Demurrer to the Prohibition, the Ch. Juſt. held, that where a Maſter 
ſends his Servant to do what is not lawful, he ſhall anſwer for him, tho' he miſtakes in doing 
the Act; but where he ſends him to do what he lawfully may, there, if he miſtakes, the Ma- 
ſter ſhall not be anſwerable, Moor 776. Waltham Mulgar. Moor 786. Lady Ruſſel verſus Earl 
of Nottingham, S. P. 


(C) | 


cayere the Baſler ſhall have an Action againſt his Servant, and foz 
a Urong done to his Servant, and econtra. See Ac. Caſe. (H) 


— 2 
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I, HE Servant having a Sum of Money of his Maſter's in his Hands, B. G. by a counter- 

6 feited Letter from the Maſter, got the Money paid to him by the Servant; for which 
Deceit the Maſter brought the Action, and adjudged good. See antea Tit. Action on the Caſe, 
in Tit. Deceit. Tracy verſus Vale. 

2. The Servant was robbed of his Maſter's Money in an Inn, and the Maſter brought the 
Action againſt the Inn-keeper ; and adjudged good, and the Judgment affirmed in the Exchequer- 
Chamber. 2 Cro. 224. Beedle verſus Morris. Telv. 162. S. C. Co. Entries 347. S. C. 

3. The: Servant was robbed of his Maſter's Money, and ſome of his own, and the Servant 
ſued the Hundred alone, and had a Verdict for his own Money; but it was Specially found for 
the Money of his Maſter. 1 Browl. 155. Needham verſus Inhabitants of Stoke. 

4. In Treſpaſs Quare vi & armis cepit & abduxit his Servant at L. in the County of Surrey, 
and that having Notice that he was the Plaintiff's Servant, retained him ; adjudged, that the 
Declaration was ill, for the Receiving and Retaining of a Servant cannot be vi @ armis. 
Winch 51. 
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Merchants. 


5. In Treſpaſs of Aſſault and Battery, the Defendant juſtified in Defence of hid Servant; and 


upon Demurrer adjudged, that the Plea in Bar was good, for the Maſt f | 
Owen 15. Seaman verſus Cuppledick. e alter may defend his Servant. 


6. Treſpaſs by the Malter for an Aſſault on his Servant, by giving him r; af- 
— : ke wg | for 1 = capa by Arreſt of 1 NI = 
ill; for the Plaintift had not alledged per quod ſervitium amiſit | 
was ſtay'd. 1 Bulſt. 163. Trin. T2 8 eren ee, - mm ji 16 

7. Treſpaſs brought by the Maſter againſt his Seavant, who was entruſted to ſell Cloth in his js 
Shop, but he converted ſome of it to his own Uſe ; adjudged, that the Action would lie, for the 
Servant had only the Poſſeſſion for the Uſe of the Maſter ; he had neither à general or ſpecial 
Property by the Delivery of it, to deliver over to another, and therefore the Maſter might main- 
tain the Action for Taking it out of his Poſſeſſion. Moor 248. 

8. Debt upon Bond conditioned for quiet Enjoyment, &c. the Breach aſſigned was, That the 
Obligor entered, and cut down 5 Trees, upon which they were at Iſſue, and the Jury found, that 
the Servant of the Obligor entered, but in his Preſence, and by his Command, and cut the Trees; 
adjudged for the Plaintiff, for the Maſter was the principal Treſpaſſer. 4 Leon. 123. Seaman 
verſus Browning. 

9. Caſe by a Maſter againſt his Servant, in which he declared, that by a Charter-Party, he co- 1 Lev. 
venanted to ſail from England to India, and that he nor his Servants ſhould bring from thence any 188. 8. C. 
Callico; that he retained the Defendant in his Service for this Voyage, and acquainted him with 
his Covenants, and that he intending to make the Plaintiff forfeit, &c. did falſe & fraudulenter 
bring from India in the ſaid Ship, certain Callicoes, &c. after a Verdict for the Plaintiff, it was 
moved in Arreſt of Judgment, that an Action would not lie againſt a Servant for the Breach of 
his Maſter's Command ; which is very true ; but if the Servant will falſe & frandulenter be 
guilty of a Breach of Truſt, an Action will lie againſt him. Sid. 298. Huſſey verſus Puſey. 


Melius Inquirendum. Sce Inqueſt of Office. 
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Merchants. 


(I 


Y the Civil Law Average is not due, unleſs the Goods were loſt to preſerve the reſt 
in the Ship ; as where the Goods of one Merchant are thrown into the Sea, cauſa 
Levandi navis, in ſuch Caſe all the other Merchants ſhall pay Average; or if Part 
is given to a Pyrate, by way of Compoſition to fave the reſt. Moor 297. Hicks 
verſus Palington. ; 
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Merger. See Leaſes foz Pears, (E) per totum. 
Miſcaſting, where it ſhall not vitiate. Bonds, (I) Covenant. (O) 
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In the Name of Jurors. (C) 


Milnolmer. 


In the Names of the Parties. (A) 
In the Name of Dignities. (B) | ſions of a certain Perſon. (D) 


| In the Name of the Places and poſſeſ. 
In the Name of Corporations. (E) 


8 


(A) 
In the Names ok the Parties. 


1. HE Brother brought an Appeal of the Death of his Brother againſt John Edmonds 
of Lambeth, as Principal, and L. E. as Acceſſary, whereas in Truth the Chri- 
ſtian Name of the Principal was Thomas, and not John; the Acceſſary appeared, 
and pleaded, that there was no ſuch Man as John Edmonds in rerum natura, at 


the Time of the Writ brought, or after ; adjudged, that the Plea is good. H. 13 Eliz. Dyer 


9. 
* If William Abbot of Worceſter purchaſeth a Writ by the Name of Thomas Abbot of Wor- 
ceſter, the Writ ſhall abate ; but if he, with the Conſent of the Convent, make a Grant by the 
Name of Thomas Abbot of Worceſter, when his Name is William, tis good, becauſe there is a 
ſufficient Certainty of the Name of the Grantor, viz. Abbot of Worceſter, & nil facit Error no- 
minis cum — — de perſona. 

3. A Feoffment was made to Joan, and ſhe made a Leaſe by the Name of Jane; adjudged, 


_ Joan and Jane are the ſame Name. 1 Leon. 146. Head verſus Challoner, See pl. 4. S. P. 
Pl. 8. S. P. 


2 Roll. 4. Husband and Wife made a Leaſe by the Name of Sybel, reſerving Rent; and Debt was 
Rep. 144. brought againſt her by the Name of Iſabel; and upon an Execution the Sheriff returned, that he 


Becken- had extended a Moiety of the Rent due to Jſabel ; adjudged, that the Recovery againſt Iſabel 
* was void aginſt Sybel. Cro. Elix. Walſall verſus Heath. Palm. 71. Skelſal verſus Weſtmorland, 


S. P. 


J,. Indenture was made between the Plaintiff of the one Part and Robert Pitman of the other 
Part, in which there were mutual Covenants to be performed on each Side; in an Action of Co- 
venant the Defendant pleaded, that Thomas Pitman had executed a Releaſe to him of all Actions, 
and ſo miſtook Thomas for Robert; adjudged ill, and that it could not be mended. Cro. Elix. 
57. Eaſt verſus Steven. | 

6. The Name of the Plaintiff was Milliam, who brought an Action againſt John as Executor 
of L. E. the Defendant pleaded plene Adminiſtravit ; the Plaintiff replied, quod prad' Willielmus 
habet Bona, &c. & prad Johannes fimiliter ; it being found for the Plaintiff, it was adjudged, 
* this was only a Miſpriſion of the Clerke, and amendable. 2 Cro. 67. Britton verſus Mau- 

ale. | | 

7. George Greiſly entered into a Recogniſance by the Name of George Greiſly, Eſq; and was af- 
terwards created a Baronet, and a Capias was iſſued out againſt him by the Name of George 
Greiſly, as it was in the Statute ; but adjudged ill, for it ſhould be Capias Corpus Georgii Greiſley 
2 & Baronetti qui per u-men Georgii Greifley Ar recogn. Hob. 109. Sir George Greiſley's 

aſe. 


8. Adjudged, that Peter and Peirs are one and the ſame Name. 2 Cro. 425. Griffith verſus 


Palm, Middleton. See antea pl. 3. S. P. 

286. 9. Debt upon a Bond againſt Edmund Sheppard, who was bound by the Name of Edward, 
but had ſubſcribed his true Name Edmund; adjudged, that tho? tis ſubſcribed by his true Name, 
yet that is no Part of the Bond. 2 Cro. 640. Maby verſus Sheppard; and Watkyas verſus Olliver, 


558. S. P. Godb. 382. S. P. Dyer 279. S. P. 


10. Aſſumpſit, & c. in Conſideration the Plaintiff would be Bail for one V. R. in a Suit in the 
Sheriffs Court in London, commenced there againſt him by one Adderby, the Defendant pro- 
miſed to ſave him harmleſs, &c. Upon Non Afſumpſit pleaded, the Jury found a Special Verdict, 
that the Defendant Aſſumpfit by the Name of Adderby, and that the Suit againſt V. R. was 
commenced againſt him by Adderby, and that the Plaintiff was Bail to that Suit, but that the De— 
claration was by the Name of Adderley, and fo were all the Proceedings afterwards, and the 
Judgment againſt Adderley ; ſo that the Plaintiff was not damnified by being Bail for V. R. at the 
Suit of Addervy. Moor 407. Adderby verſus Boothby, 


2 11. In 


Miſnoſmer. 


. 
1171 
11. In Ejectment, the Iſſue was, whether Jemet, the Wife of the Defendant, was living on | 
ſuch a Day, or not; and the Jury found, that Julian, the Wife of the Defendant, was then living ; 
adjudged, this could not be intended the ſame Perſon, unleſs they had alſo found a Cuſtom in that 
Country to call Women Jemet who were baptiſed by the Name of Jnlian. Moor 411. Hunt- 
bage verſus Sheppard. 3 | 

12. The Defendant was taken upon a Capias Excom' and moved to be diſcharged, for that it 
was againſt one Bromfeild, but his Name was Bonnifeild ; ruled, that he had no Day in Court to * Seb 
plead this Matter, and that he could not be bailed, he muſt bring an Action of Falſe Impriſonment. Roll. 8 
1 Mod. 70. Bonnifeild's Caſe. | REES 

13. Indebitatus Aſumpfit againſt two Defendants, one of them was ontlawed, and the other 
pleaded a Miſnoſmer of his Companion, who was outlawed, (viz.) that there are in London two 
WWhitfeild Hayters, and both of them Goldſmiths, and that the Thiifeild Hayter, who was out- 
lawed and named in the Writ, was the Junior of the Two; and he averred his Plea ande ex quo 
it doth not appear by the Writ againſt which of them it was brought ; the Defendant petit judi- 
cium de brevi illo ; and upon a Demurrer to this Plea the Plaintift had Judgment, that the Defen- 
dant ſhould anſwer over, becauſe a Miſnoſmer mult be pleaded by the Party himſelf, who is miſ- 
named, and not by another, as in this Caſe. 1 Lutw. Rep. 35. Shovell Mi verſus Evance & 

Hayter. 

4 4. Debt againſt the Defendant by the Name of Sir Milliam Hicks Knight and Baronet, who 4 Leon: 
pleaded in Abatement, that he was never knighted, and having put in Bail by the Name of 102. 
H. Baronet, the Plaintiff could riot amend his Declaration, but muſt arreſt him again. 1 Vent, Barlow v. 
154. Sir William Hicks's Caſe. | | | | wires. 

15. Caſe for Words againſt Beujamin Walden, who pleaded in Abatement, that he was lapti- Mod. Ca- 
fed by the Name of John, and was always called and known by the Name and Surname of John ſes 113. 
Walden; and traverſed, that he was called or known by the Name, Cc. of Benjamin Malden, 
and concluded to the Country; and upon a Demurrer to this Plea it was adjudged, that the De- 
fendant alledging he was baptiſed by the Name of John, was no more than an Induceinent to the 
Traverſe of Benjamin, which he afterwards waived by his Traverſe, ſo that the Eflect of his 
Plea was, that he was never called by the Name of Benjamin Walden, which may be true, and 
yet his Name might be Benjamin; Judgment to anſwer over. 1 Salk. 6. Walden verſus 
Holman. 

16. Aſumpſit, &c. againſt the Defendant by the Name of Elizabeth Gerrard; ſhe pleaded in 
Abatement, that her Name was“ Hannah and not Elizabeth ; the Plaintiff replicd, that ſhe put * Oyer, 
in common Bail by the Name of Elizabeth, and prayed Judgment, if ſhe ſhall be admitted to (A) 3. 
plead her Name is not Elizabeth ; and upon Demurrer it was adjudged, that Putting in Ba! is 
the Act of the Court, and that ſhall not hinder her from pleading Miſnoſmer; but Putting in Bail 
is an Appearance, and thereſore if the Plaintiff will take any Advantage of it, he muſt plead it as 
an Appearance, and not that he 7mpoſrit commune Ballium; for if Debt is brought on ſuch a 
Bond, the Defendant cannot plead, thar . Ballium, Cc. but comperuit ad diem. 1 Salk. 8. 

Stroud verſus Lady Gerrard. 2 Salk, 710. The Pleadings. 


(B) 
In the Name of Digtiity, 


5 Te a Writ of Partition againſt the Duke of Suffolk and others, brought by Ralph Howald Eſq; 
and the Lady Anne Powes his Wife, when ſhe ought to be named according to the Name 
of her Husband ; and for this Reaſon the Writ was abated. Hil. 7 Ed. 6. Dyer 76. Tin. 4 
Alar. Bendl. 37. S. P. 
2. William Dethick, King at Arms, was indicted on the Statute 5 Ed. 6. fot Striking in St, 
Paul's Church-yard, he pleaded, that he was created and crowned by Letters Patents Principal 
King of Arms, and that he ſhould be called Garter ; adjudged, that by the Word Coromamus in 
the Letters Patents, 4 Dignity was implied, and by the Words Nomen tibi imponimus Garter, that 
is Part of his Name; and it being omitted in the Indictment, it was therefore void. Leon. 148. 
Dethick's Caſe. | | | 83 | | 
3. An Action was brought againſt Sir Francis Forteſcue Knight and Baronet, when in Truth he 1 Roll. 
was Knight of the. Bath; but he appearing and Pleading to the Action, by the Name of Knight Rep. 430. 
and Baronet, had concluded himſelf. 2 Cro. 48 2. Forteſcue verſus Markham. 
4. Bargain and Sale made to one by the Name of a Knight, who is not a Knight, is good, 
eſpecially when the Perſon is ſufficiently deſcribed before. Eure verſus Stricklaud. 1 Bulſt. 21, 
and 2 Cro. 240. S. C. | | 
5. In Debt, the Defendant pleaded, that after the laſt Continuance the Plaintiff was made a Ba- 
ronet; it was a Queſtion, whether the Statute 1 Ed. 6. which recites the Dignities of Earls, Ba- 
rons, Cc. but doth not mention Baronets, ſhould extend to them, which was a Dignity created 
long afterwards. Cro. Car. 74. Sir Simon Bennett's Caſe. 
6. Sir Henry Ferrers was indicted by the Name of Sir Henry Ferrers Knight, who pleaded, W. Jones 
that he never was knighted; he was indicted de 2 by the Name of Baronet; ad;udged, _y 346. 
| 7 K 2 | this 
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Miſnoſmer. 


Lev. i. 
8. C. 


$ Mod, 
297. 


cr 


.-this was ſuch a material Variance in the Name, that the Officer who had a Warrant to arreſt Sir 


Henry Ferrers Knight, could not arreſt him who was then a Baronet. Cro. Car. 271. Sir Henry 
Ferrer's Caſe. 8 | | | 

7. In Eje&ment upon a Leaſe of Lands made by the Earl of Rutland and Geo. Sutton Lord 
Lexington ; upon Not guilty pleaded, it was moved upon Evidence at the Trial at Bar, that Sut- 
ton was no Peer of England, but an Iriſh Baron, and ſo not the ſame Demiſe ; but adjudged, that 
the Iſſue is not, whether Geo. Sutton, Lord Lexington, did demiſe, as tis in Dyer 300. a. but ' tis 
Not guilty, ſo that whether a Lord, or not, is not Parcel of the Ifſue, therefore tis ſufficient, if 
t is the ſame Perſon who demiſed, tho* miſnamed. Allen 58. Bernard verſus Bonner. 

8. In Aſſiſe, the Tenant pleaded, that the Demandant was made a Knight of the Bath pending 
the Writ : The Demandant replied, that by the Statute 1 Ed. 6. cap. 7. "tis provided, that the 
Writ ſhall not abate where the Plaintiff is made a Knight; and the Queſtion being, whether a 
Knight of the Bath was within this Statute; adjudged that it was, but not a Baronet, unlefs he is 
alſo a Knight. Sid. 40. Heath verſus Paggett. 

9. The Defendant pleaded in Abatement, that ſuſcepit ordinem militarem, & jam miles exiſtit ; 
and upon a Demurrer to this Plea it was adjudged, that this was very proper to expreſs, that he 
was a Knight Batchelor, and that there needs no Venue where he was knighted, becauſe any 
Thing which concerns his Perſon ſhall be tried where the Action is brought; but this Plea is ill, 
becauſe he did not fay, that he was a Knight, autea or die impetrationis Bills, @c. 1 Salk. 6. 
Lett verſus Mills. | 

10. An Indictment was preferred againſt two Chair-men for a Battery on Thomas Lord Mar- 
queſs of Caermarthen, who is called up to the Houſe of Lords by the Name of the Lord! Oslorne; 
and it was held, that there was no ſuch Perſon as the Marqueſs of Caermarthen : So where one 
was indicted at the Old Bailey for Stealing the Goods of the Earl of Kingſton, the Defendant was 
acquitted, becauſe there was ho ſuch Perſon ; for the eldeſt Son of the Magqueſs of Dorcheſter was 
Mr. Peirpoint. 2 Salk. 451. 

11. Certiorari to remove all Orders concerning the Inhabitants of the Pariſh of Barking, Need- 
ham-Market and Darmeſden Hamlets, and the Orders mentioned Barkham and Needham and 
Darmeſden, without ſaying Needham- Market; it was inſiſted, that the Pariſh of Needham and 
Needham- Market ſhall be intended the ſame; like as where a Writ was directed to the Juſtice 
of Cheſter, and it was returned by the Chief Juſtice; but adjudged, that if Needham and Need- 
ham-Market is the ſame Hamlet, it ſhould have been ſo returned, and this Court cannot intend 
that there is no ſuch Hamlet as Needham-Market ; and as to the Writ directed to the Juſtice of 


Cheſter, there was but one Juſtice there till the 18 Eliz. cap. 8. which gave the Queen Power to 


make another, and ſhe by her Patent called him Juſticiarius alter, or the firſt Juſticiarius, and 
Writs are directed to him as Juſticiario, without regarding that he calls himſelf Chief Juſtice. 
2 Salk. 452. The King verſus Inhabitants of Barkham. See 10 Rep. 28. b. 30. 123. S. P. 

12. In a Quare Impedit, the Plaintiff declared, that Queen Elizabeth, 14 Feb. in the twelfth 
Year of her Reign, was ſeiſed of the Advowſon of Bedell, ut de uno groſto, and preſented one 
Simms, and ſo derives a Title from her to King Charles, who preſented Mickham, and that one 
Peirce uſurped upon the King's Title and preſented Metcalfe, and ſo derives a Title to King Charles 


the Second: The Defendant pleads, that after the Preſentation of Mickham, King Charles by Let- 


* Raſt. 
Ent. 716. 
Old Entr. 
27. 


ters Patents granted the Advowſon to one Thackſtone, adtunc Armigero, poſtea Militi, and that 
Peirce, by Uſurpation upon Thackſton, preſented Metcalfe, &c. and that Thackſton releaſed his 
Right to Peirce, and traverſed, that King Charles died ſeiſed : The Attorney General replied, and 
craved Oyer of the Letters Patents of King Charles, which were Sciatis, &c. nos dediſſe & con- 
ceſſiſſe Willielmo Thackſton Mliti advocationem, &c. and Judgment for the King in C. B. and upon 
a Writ of Error brought, the judgment was affirmed, that this Grant was void, becauſe Milliam 
Thackſton Eſq; mentioned in the Plea; could not be William Thackſton Knight mentioned in the 
Letters Patents, for Knight is a Name of Dignity, and Parcel of a Man's Name, and the Name of 
an Eſquire is drowned in the Name of Knight; and therefore the Identity of the Perſon muſt appear 
in the Grant it ſelf, otherwiſe the Grant will be void. 2 Salk. 560. The King verſus Biſbop of 
Cheſter and Peirce. | | 

13. Caſe, &c. in which the Plaintiff declared againſt the Defendant by the Name of Symonds ; 
he pleaded in Abatement, Cc. that he was known by the Name of Hmm, and traverſed, that 
he was known by the Name of Symonds ; the Plaintiff replied, that he (the Defendant) was 
known as well by the one Name as by the other; and upon Demurrer per Holz Ch. Juſt. the 
* Precedents are both Ways upon ſuch a Traverſe, therefore the Defendant was adviſed to accept 
a new Declaration, but without paying Coſts. 4 Mod. 347. Allen verſus Symonds. 


* 1 8 80 (C) Jn 
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(Cc) 
Jn the Name of Juroꝛs. Sce Feofails and Error: 


ww Attaint, one of the Jurors was returned by the Name of Alexander Preſcot; and in the 
Reſummons, which is in Nature of a Diſtringas, it was Alexandrus Preſcott, and he was 
ſworn by that Name, and the Verdict of the Petit Jury was affirmed by them ; it was moved in 
Arreſt of Judgment, that this was not aided by the Statutes 18 Eliz. or 21 Fac. for theſe extend 
to the Surnames of Jurors miſtaken, and not the Chriſtian Names. Cro. Car. 147. Downs verſus 


inter flood. 
(D) 
Jn the Name of the Place, and in the Poſſeſſion of a certain Perſon, 


1. PHE King granted to L. E. all thoſe Meſſuages in the Tenure of C. D. ſituate in 7els, 

when in Truth they were in L. and not in Wells; now, tho' they were in the Tenure 
of C. D. yet the Grant was void, as well in the Caſe of a common Perſon as of the King, be- 
cauſe it was reſtrained to a certain Village. 2 Rep. 35. Doddington's Caſe. 

2. The Bargainor having five Meſluiges in the Pariſh of St. Sepulchre, in the Tenure of L. E. 
bargained and fold his Tenements in the Pariſh of St. Andreu, in the Tenure of the ſaid L. E. 
now, tho' in Truth the Meſſuages were in the Tenure of IL. E. yet becauſe that which was in- 
tended for the firſt Certainty, (viz.) the Certainty of the Pariſh, was miſtaken, therefore the Bar- 
gain and Sa'e was void. 3 Rep. 9. Dowti:'s Caſe. 

3. The Queen granted a Portion of Tithes in L. in the Occupation of L. E. when in Truth 
L. E. never had any Tithes in his Occupation in L. adjudged, that the Grant was void. 4 Rep. 
34. Bozoun's Caſe. | 

4. An Executor poſſeſſed of a Farm containing feveral Parcels of Land, made a Leaſe of all the 
Farm (except Hobsfeild) to L. E. for twenty-three Years, and the ſaid Hobsfeild he demiſed to 
IV. R. for rwenty-three Years, and demiſed the Reſidue of his Term in the whole Farm to the 


ſaid IL. E. and . R. and he in the Reverſion granted a Rent-charge in Fee, ifluing out of the 


whole Farm, ſome Time in the Tenure of the Teſtator, and then in the Tenure of IL. F. or his 
Aſſigns ; adjudged, that Hobsfeild was not charged with the Rent, for tho? it was Parcel of the 
Farm, and tho L. E. and . R. had the Reverſion of the Term, and fo it may be ſaid to be in 


their Tenure; yet becauſe L. E. had not then Hobsfeild in his Occupation, that ſhall not be 
charged with the Rent. 4 Rep. 50. Ognel's Caſe. 


(E) 
In the Name of Coꝛpoꝛations. See Corporations. (C) per totum. 


I. HE Dean and Chapter of Windſor were incorporated by Act of Parliament, Anno 22 

Ed. 4. by the Name of Dean and Canons of the King's free Chapel of St. George the 
Martyr; and they made a Leaſe by the Name of the Dean and Canons of the King and Queen's 
free Chapel of St. George, omitting the Martyr; adjudged, that the Leaſe was void, for the Name 
of the Corporation ought to be ſuch as was given by the Founder; and therefore the Addition of 
the Word Queen's free Chapel made it ill, tho' the Omiſſion of the Word Martyr did not, for 


St. George implies St. George the Martyr. Mich. 30 Eliz. Hall verſus Wingate. Moor 71. S. C. 


See pl. 17. : 


2. The Provoſt, Fellows, and Scholars of Queen's College Oxon, are Guardiani of an Hoſpital 
in Southampton, and they leaſed Parcel of the ſaid Hoſpital by the Name of Provoſt, Fellyws and 
Scholars, Guardianus of the Hoſpital, when it ſhould be Guardiani ; adjudged, that the College 
is as one Body, and as one Perſon. 1 Leon. 134. Queen's College Oxon. 

3. In Ejectment, the Plaintiff declared on a Leaſe made by the Maſter of the Houſe or College of 
St. Thomas de Acons; and the Leaſe given in Evidence was a Leaſe made by the Maſter of the 
Houſe or Hoſpital ; adjudged, this was no material Variance, for College and Hoſpital are the ſame, 
1 Leon. 215. Cheney verſus Smith. 

4. Henry 7th founded an Hoſpital by the Name of the Maſter and Chaplains of the Hoſpital of 
King Hen. 7. de le Savoy, and they made a Leaſe by the Name of the Maſter and Chaplains, &c. 
of H. 7. vocat le Savoy; adjudged, that the Leaſe was void, for there is a great Difference be- 


4 Leon. 
85. 8. C. 


1 And. 
202. 


tween the Words De le Savoy and vocat Le Savoy, 1 Leon. 159. Mariott verſus Paſchall. Moor 


228. S. C. by the Name of Fanjhaw's Caſe. | 
5. In the Caſe laſt mentioned, the Lord Treaſurer Burleigh ſaid, that the Guild of Boſton in 
Lincoluſhire was incorporated by the Name of S. Nicholas and the Virgin Mary, and becauſe the 


Virgin 
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Virgin Mary was the greater Saint, they named her firſt in the Leaſe, and it was adjudged void 
for that Reaſon, 

6. The Cordwainers of London were incorporated by the Name of the Maſter, Warden and 
Commonalty, &c. and a Deviſe was made to them by the Name of the Maſter and Wardens of 
the Myſtery of Cordwainers ; adjudged good. Cro. Eliz. 106. Foſter verſus Walters. Intention. 

A) 11. S. C. 
. Corpus Chriſti College in Oxford, was incorporated by the Name of the Preſident and Scho- 
lars of Corpus Chriſti College in Oxford, and they made a Leaſe by the Name of the Preſident and 
Scholars of Corpus Chriſti in Oxford, in Com. Oxon; adjudged, that the Leaſe was good, not- 
withſtanding the Addition of the Words in Com Oxon. Cro. Eliz. 815. Dumper verſus 'Symms, 

Rep. 119. S. C. 

1 8. In Ejectment, the Plaintiff declared on a Leaſe made to him by the Warden and College of 
All Souls of Oxford; upon Not guilty pleaded, the Jury found the Leaſe to be made by the War- 
den and College of All Souls of Oxford in the County of Oxford; it was objected, that this could 
not be the Leaſe on which the Plaintiff had declared, becauſe it varied from that Leaſe, the one 
being made by the Warden, Cc. of All Souls of Oxford, and the other by the Warden of A! 
Souls of Oxford in the County of Oxford : But per Curiam, the Plaintift had Judgment, for the 
Verdict having ſet forth, that the Warden, & c. was ſeiſed, and being ſo ſeiſed, made the Leaſe, 
Cc. and ſealed it with their common Seal; all this is the ſame as in the Declaration, and the 
Words, (viz.) (In the County of Oxford) are not added as Part of the Name of the Corporation, 
but only to ſhew in what County Oxford is. 1 And. 248. Carter verſus Cromwell. 

9. Queen's College in Oxford was incorporated by the Name of the Hall of Scholars of the 
Queen in Oxon, and they confirmed a Leaſe by the Name of Provoſt and Fellows, and Scholars of 
the Queen's Hall, &c. when it ſhould be the Hall of the Scholars of the Queen; adjudged, that 
the Confirmation was good, for the College is named by ſuch Names as may be diſtinguiſhed 
from any other College, and if ſo, the Omiſſion or Miſpriſion of their true Names ſhall not make 
their Acts void. 11 Rep. 18. Dr. Ayrie's Caſe. Paſch. 4 Mar. Bendl. 2. contra. 

10. H. 8. incorporated the Town of Lynn, by the Name of Mayor and Burgeſles of the Bo- 
rough of the King of Hun Regis, and a Bond was made to them by the Name of the Mayor and 
Burgeſſes, omitting the Word Borough; adjudged good, becauſe tis the ſame in Subſtance, tho 
not in Syllables. 10 Rep. 122. Mayor of Lynn. 

11. Sir Richard Abberbury, in the Reign of King R. founded Donnington Hoſpital in Berks, by 
the Name of Miniſter Dei pauperis Domus de Donnington, and they made a Leaſe by the Name 

» Ana, of Miniſter pauperis Domus Dei de Donington; now here the Word Dei was miſplaced, which 
116. made ſome Alteration in the Senſe; yet adjudged, that the Leaſe was good. Goldsb. 121. Sher- 
1 Roll. borne verſus Lewes. Moor 539. S. C. The Court divided. Moor 865. S. C. Trin. 12 Jac. Pitts 
Rep. 416. yerſus James. S. P. Hob. 121. 

12. Queen Elizabeth incorporated the Inhabitants of Graveſend and Milton, by the Name of 
Portreeve, Jurats and Inhabitants of Graveſend, Poſſeſſors of Ships ; and they made a By Law by 
the Name of Portreeve, Jurats and twelve of the Inhabitants, &c. omitting theſe Words Poſſeſſors 
of Ships; ſo that the By-Law was not made by the ſame Name by which they were incorporated; 
and for that, amongſt other Reaſons, it was held ill. 2 Brownl. 177. Mayor of Graveſend verſus 
Edmonds. Antea By-Laws. (B) 1. SC. 

13. The Caſe of Donnington Hoſpital came in Queſtion again, the Incorporation being Miniſter 
Dei pauperis domus, and the Leaſe was made by the Name of Miniſter pauperis domus Dei; ad- 
judged, that tho the Words were inverted, yet there was no Variance in Subſtance. Hob. 121. 
Pitts verſus James. | 

Moor 14. Chriſt- Church in Oxford was incorporated by H. 8. by the Name of the Dean and Chapter 

988. of the Cathedral Church of Chriſt in Oxford, and they made a Leaſe by the Name of the Dean 
and Chapter of the Cathedral Church of Chriſt in the Univerſity of Oxford; and it was found by 
Verdict, that the City of Oxford and Univerſity were one and the ſame; adjudged, that in the 
Caſe of a Corporation, tis ſufficient to have a Demonſtration of the Flace where tis, tho' not in 
the preciſe Words of the Name by which it was incorporated. Poph. 56. Button verſus Vright- 
man. See pl. 19. S. C. 
15. H. 8. incorporated the Scholars of Trinity - College in Cambridge, by the Name of Maſter, 
Fellows and Scholars Collegii Sante & individue Trinitatis, in the Town and Univerſity, © c. 
and they made a Leaſe by the Name of the Maſter and Fellows of Trinity-College in Cambridge, 
leaving out the Word Univerfity; the Court was divided whether the Laſs was good. 2 Brown!. 
243. Trinity-College's Caſe. | 

1 And, 16. A-Leaſe was made by the Dean and Chapter of the College of Eaton, when they were in- 

23 corporated by the Name of the Dean and Chapter of the College of St. Mary of Eaton; and 
for this Reaſon the Leaſe was adjudged void, Cc. Moor 13. Eaton College's Caſe. 4 Leon. 11- 
Clerk's Caſe. 

1 And, 17. Merton-College in Oxford was incorporated by the Name of the Wurden and Scholars of 

296 AM the Houſe or College of Merton in the Univerſity of Oxford; and they made a Leaſe by the Name 

Rah- Of Warden of the Houſe or College of Merton, and the Scholars of the ſaid Houſe in Oxford, 
leaving out the Word Uni verſiiy, and the Word Scholars was miſplaced ; for in the Name of the 


ment, 


1 Mar. Corporation, that Word referred to the College, (viz.) Scholars of the College; but in the Leaſe | 
4 


it 
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it refered to Merton, (viz.) Scholars of Merton, and the Queſtion was, Whether this Leaſe was * Reported 
void for the Miſnoſmer ; and adjudged * not, for the the Variance was not material, where both i And. 
agreed in Subſtance. Moor 266. Fiſher verſus Bos. 3 | | 196. that 

18. King H. 7. Anno 12 of his Reign, gave Licenſe by Letters Patents to John Hbury, to found * * void 

an Hoſpital at Lamlorne in Berks, who 4 May Anno 18 H. 7. did accordingly found an Hoſpital for br of 
there for ten poor People, by the Name of Pauperum Domus Eleemoſinar Johannis Isbury apud 
Lamborn fundat', &c. and ordered, that after his Death they ſhould be removed for Misbehaviour, 
by. the Warden of the College Beatz Marie de Winton in Oxon, and his Succeſſors; afterwards, 
Anno 9 Eliz. they made a Leaſe to the Defendant Clerke, by the Name of Thomas White Dr. of Laws, 
Warden of New College in Oxford, and Overſeer Domus Eleemoſinar Johannis Isbury apud Lam- 
borne & Py Anglice the Poor Men ejuſdem domus; adjudged, that this Leaſe was void by 
Reaſon of the Addition of theſe Words to the Name of the Corporation, (viz.) Thomas White Dr. 
of Laws, as if he had been the Head of the Body Corporate; for if ſo, then there was no ſuch 
Foundation by John I5bury ; beſides, this Leaſe varies from the Name of the Corporation, for 
that is Domus Eleemofinar. Johannis Isbury, apud Lamborne fundat', and the Leafe hath no ſuch 
Word as fundat, for *tis wholly omitted. Moor 285. Hobbs verſus Clerke. 

19. Chrift-Church in Oxford was incorporated by the Name of the Dean and Chapter of the 
Cathedral Church of Chriſt of Oxford, and they made a Leaſe by the Name of the Dean and 
Chapter of the Cathedral Church of Chriſt in the Univerſity of Oxford; fo that the Word Univer- 
fity was added to the Name of the Corporation; yet this was held good, tho' the Verdi& found, 
that the Liberties of the Univerſity extended farther than the Liberties of Oxford City, becauſe 
ns of the Incorporation was continued in thole Words. Moor 361. Lord North's 
Cale. 

20. The Dean and Chapter of Norwich were incorporated by the Name of the Dean and 2 And, 
Chapter Sanctiæ & individue Trinitatis Norwici ; they ſurrendered their Charter to Ed. 6. and 165. 
afterwards were incorporated by him by the Name of the Dean and Chapter Sante individuæ M. Jones 
Trinitatis Norwici ex fundatione Regis Ed. 6. and in the ſame Year they made a Leaſe by the old 23 
Name of Incorporation, leaving out ex fundatione Regis Ed. 6. and adjudged, that the Leaſe was 
good. Palm. 491. Heyward verſus Fulcher. See Deau and Chapter of Norwich's Caſe. 

21. Queen Eliz, Anno 31 of her Reign, incorporated the City of Wells by the Name of Mayor, 
Maſters and Burgeſſes ; and now in an Action of Debt brought againſt them by the Name of 
Mayor, Maſters and Burgeſſes, alias dict“ Mayor, Aldermen and Burgeſſes, they appeared by their 
firſt Name, and plead Non eſt factum, upon which they were at Iſſue, and the Jury found they 
were incorporated by Queen Eliz. as aforeſaid ; and that Anno 35 Car. 2. they were incorporated 
by the Name of Mayor, Aldermen and Burgeſſes ; that by Virtue of the ſaid Charter one Day 
was choſe Mayor, who was not a Member of the old Corporation, and that he, with the greater 
Number of the new Corporation put the Common Seal to this Bond; adjudged, that the Cor- 

poration being ſued by the Name of Mayor, Maſters and Burgeſſes, were ſued by a wrong Name, 
for the old Name was changed by the new Charter into Mayor, Aldermen and Burgeſſes, and 
the Alias dif will not help in this Caſe, becauſe a Corporation by Charter cannot have two 
Names, tho" a Corporation by Preſcription may; as by the Name of Burgenſes, and Ballivus 
& Burgenſes, Cc. 1 Lutw. Rep. 508. Knight & Ux' verſus Corporation of Wells. 

22. Debt was brought by the College of Phyſicians in London, upon the Statute 14 H. 8. cap. 5 Mod. 
15. for 5 J. per Month againſt Dr. Salmon, for practiſing Phyſick in London without a Licenſe ; 327. 
and this Action was brought in the Name of the * Prefident and College of Phyſicians, &c. and * 5,4 W. 
upon a Demurrer to the Declaration, it was objected, that it ought not to be brought in the Jones 261. 
Name of the Prefident and College only, for the Words of the Incorporation are, that they may The Col- 
ſue per nomina Prefidentis ſeu Communitatis facultatis, &c. But adjudged, that ſince they are in- * * 
corporated by the Name of the Preſident and College of Phyſicians, by Conſequence they have 8 
Power to ſue in that Name; and tho! it is ſaid afterwards, that they may ſue per nomina Prefi- 21. 
dentis ſeu Communitatis facultatis, & c. yet that additional Clauſe doth not alter that Power Cro. Car. 
which they had before. 2 Salk. 45 1. College of Phyſicians verſus Salmon. Dr. Langhton brought 256: 
an Action as Preſident of the College of Phyſicians in London, and of the Corporation of Phyſi- Wy a 
cians there. 2 Cro, 121, 129. Dr. Langhton verſus Gardner. 4 
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Milretital. 


(A) 


t. HE Abbot of Miſiminſter, with Conſent of his Convent, made a Leaſe to Sir Tho. 
Moor, who was afterwards attainted of Treaſon, and his Leaſe forfeited to the 
King, and upon the Diſſolution the Reverſion came to the King, who made a Leaſe 
to one Philpott, Habendum after the Determination of the Leaſe to Sir Tho. Moor, 
for thirty Years ; adjudged, that this Leaſe to Philport was void, becauſe the Leaſe to Sir Thomas 
Moor was determined before it was granted to him, the faid Philpott; and the Statutes of Recital 
and Miſrecital extend only were Leaſes in Being are miſrecited. 1 And. 6. Holt verſus Roper. 

2. In a Writ of Right the Caſe was, King H. 8. by Letters Patents granted all his Lands in 
the Tenure of T. S. & nuper dimiſſus to G. D. ſituate and being in the Pariſh of I. when in 
Truth they were never let to G. D. and were not in the Pariſh of V. but in the Pariſh of 5. 
adjudged, that this Grant was void, and not aided by the Statute of Miſrecitals. 1 And. 148. 
Heyward verſus [bgrove. 

3. Adjudged, that where there is a Leaſe in Being, and the Leſſor grants the Lands to another 
after the End of the former Leaſe, and in this Grant the former Leaſe is miſrecited ; in ſuch Caſe 
the Grant or ſecond Leaſe commences immediately in Point of Time, but not in Intereſt, till the 
firſt Leaſe is determined. /. Jones 354. In Miller and Manwaring's Caſe. 

4. Tevant by the Curteſy, &c. made a Leaſe for Years to T. S. and died, leaving a Son and 
Heir ; this Leaſe is void without Entry; and if the Heir, reciting this void Leaſe, and that the 
Reverſion is in him, grants the ſaid Reverſion to another after the Expiration of the ſaid Leaſe ; 
this is likewiſe void, becauſe he had not the Reverſion; for the Leaſe which he recited being 
void, he hath the Poſſeſſion ; ſo adjudged. /. Jones 354. In Miller and Manwaring's Caſe. 

5. The Plaintiffs were ſeiſed of the Rectory and Appropriate of Cheſterton, and made a Leaſe 
thereof for forty-two Years ; afterwards they granted to Humphrey Petoe, &c. all the Tithes of 
Piggs, Geeſe, Lambs, Cc. and alſo ſeventy-eight Acres of Glebe ; all which were lately in the 
Tenure of Margaret Petoe, when in Truth they were never in her Tenure, &c. yet per Curiam, 
the Tithes will paſs, becauſe the Grant of all Tithes, and naming them in particular, is certain 
enough. . Jones 435. Vicars Choral of Litchfield verſus Ayres. 

6. Debt upon Bond for Performance of an Award ; upon Nullum Arbitrium pleaded, the 
Plaintiff replied, and ſet forth an Award, reciting the Bond of Submiſſion to be dated 7 Feb. 
when in Truth it was dated 10 February, and for this Miſrecital the Defendant demurred ; ad- 
judged, that it did not make the Award ill. 1 Ven. 184. Toll verſus Dawſon. 


— 


Miſ-trial. See Trial. 


Money. 


(A) 


Of Money in General, and of bringing it into Court, See Bondi. (F) 
ender. (A) 3. 12. 


PF Ndebitatus Aſſumpſit on ſeveral Promiſes; there was a Verdict for the Plaintiff, and entire 
Damages ; and it was moved in Arreſt of Judgment, that one of the Promiſes was ill 
laid, for it was, that the Defendant was indebted to the Plaintiff in 13 J. 10 s. for nine 
Guineas, &c. and did not ſay ad valorem, for the Value was never aſcertained by Pro- 

clamation ; but adjudged, that any Piece of Money coined at the Mint is of that Value as it 

bears in Proportion to other current Money, and that without Proclamation ; that there are Gui- 
eas of 40 5. a- piece, and that the Court will intend thoſe mentioned in the Declaration was ſuch; 
and that for ſo much as they exceeded 13 J. 10 s. in Value, the Plaintiff had been ſatisfied, but 

not for that; and that it was not necellary to ſet forth the Number, for in an [zdebrtatus * 

| | | | , 
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fit, the Conſideration is only ſet forth to ſhew, that it is not a Debt on Bond. 2 Salk. 446. 
Dixon verſus WWilloughs. | 

2. Where an Action is brought by an Executor or Adminiſtrator, the Defendant cannot bring 
the Money into Court, becauſe if a Verdict ſhould paſs againſt the Plaintiffs, in ſuch Caſes they 
pay no Coſts. 2 Salk. 596. Gregs s Cale. Paſch. 5 Anne B. R. 

3. In Covenant, &c. where the Breach is aſſigned for Non-payment of Rent, the Defendant 
may bring the Rent due into Court ; for this is an Action of Covenant, and doth not differ from 
an Action of Debt for Rent, becauſe both are for the Payment of a Sum certain. 2 Salk. 596. 

4 In a Quantum meruit it hath been denied; but Paſch. 5 Anne it was granted even in ſuch 
Caſe, to bring the Money into Court. 2 Salk. 597. | 


5. In Trover for an Horſe, Bridle and Saddle ; it was moved to bring the Bridle and Saddle 
into Court, but denied. 2 Salk. Wilcock's Caſe. 


6. In Replevin, when the Defendant avows for ſo much Rent arrear, the Plaintiff hath been 
admitted to bring it into Court. 2 Salk. 597. 

7. Concerning theſe Rules of bringing Money into Court; the firſt was upon a Bond to bring 
the Principal and Intereſt into Court; after that it came to an Indebitatus Aſſumpſit ; it hath 
been done, and is ſtill upon an Action of Debt for Rent; and in Ejectment upon an Entry for 
Non-payment of Rent, and Accepting a new Leaſe, and Sealing a Counterpart, becauſe this 
Action entirely ſubſiſts upon the Rules of the Court. 2 Salk. 597. Downes verſus Turner. 

8. The Defendant brought 10 J. into Court, and had it ſtruck out of the Declaration; the 
Plaintiff was nonſuited ; ruled, that he ſhall take the Money out of Court, becauſe by pay- 
ing it into Court, the Defendant admitted that ſo much was due ; but if the Defendant brings 
Money into Court upon a Tender & uncore priſt, and the Plaintiff takes Iſſue upon the Tender, 
and tis found againſt him, then the Defendant ſhall have the Money out of Court. 2 Salk. 597. 
Elliott verſus Callow. 

9. The Defendant may at any Time pending the Action, bring the Money and Charges into 
Court. See Statute 4 C 5. Anne, for Amendment of the Law. 


Monopolies. 


See Grants of the King. (A) Trade. (A) 7. 
(A) 


I, HE Company of Merchant-Taylors had Power by their Charter to make By- 

Laws, &c. and they made an Order, that every Brother of the Society who ſhould 

put any Cloth to be dreſſed, ſhould not put it to any Clothworker, not being a 

Brother of the ſame Society, under the Penalty of 10 s. adjudged, that this Order was 

againſt Common Law, in reſtraining the Liberty of the Subject, who by Law may put his 

Cloth to be dreſſed by what Clothworker he pleaſeth ; and ſo a Monopoly. Trin. 41 Eliz. Da- 
venant verſus Hardres. Moor 576. See the Pleadings there. 

2. Queen Elizabeth granted to certain Patentees the ſole Coinage and Tranſportation of all 
the Tin in Cornwall and Devonſhire, for 21 Years, under the yearly Rent of 2000 J. per Ann. 
to be paid at the Exchequer ; adjudged, that this Patent was a Monopoly. 13 Fac. in the Ex- 
chequer. Heydon verſus Levingſtone. 

3. Caſe, &c. againſt the Defendarit, in which the Plaintiff declared, for diſturbing him in 
his Office granted to him for the Lives of three Perſons, and it was for the ſole making of all 
Bills and Informations to be preferred or exhibited before the Council of Jork, in the North, 
and of all Letters miſſive, &c. per Curiam, this Patent is void; for 'tis unreaſonable, that one Man 
ſhould have the Making all Bills and Informations in partibus Borealibus, and 'tis a Monopoly 
within the Statute 21 Fac. cap. 3. tho* not within the Penalties of that Statute. V. Jones 231. 
Mounſon verſus Liſter. | | | 

4. By the ſaid * Statute, all Monopolies and all Grants for any Penalties or Forfeitures limit- + ,, Jac 
ed by any Statute before Judgment, are void; and the Party grieved by any Monopoly may re- cap. 3. 
cover treble Damage, and double Coſts. | 

But Letters Patents for new Inventions not uſed in England are excepted ; and all Grants fo 
Printing, and for making Gun-Powder and Ordinance, and ſhot for them, | 
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Adjudged, that a By-Law which makes a Monopoly is void; and ſo is a Preſcription for a ſole 
Trade to any Company, or to any one Perſon excluſive of all others. Moor 591. | 

5. Adjudged, that a Grant of a Monopoly may be to the firſt Inventor, by the Statute 21 Fac. 
tho' the ſame Thing was practiſed before beyond Sea, becauſe the Statute mentions new Ma- 
nufattures within the Realm; for the Act intended to encourage new Deviſes uſeful here, and 
that tis the ſame Thing, whether acquired by Experience or Travel abroad, or by Study at 


Home. 2 Salk. 447. Edgiury verſus Stephens. 


Moꝛtgage. 


See Chancery. 
(A) 


PON a Bill and Anſwer in Chancery, the Caſe was, One Evgliſh being ſeiſed 
in Fee of the Manors of Vickſall and Monfield, mortgaged Part of the Ma- 
nor of V. to Burrell for 1000 J. and about ſix Years afterwards he acknow- 
ledged a Statute to Burrell, for the Payment of 400 J. and ſeven Years after- 
wards he mortgaged both theſe Manors to Mrs. Duppa for 7000 l. and about three Years 
after, he mortgaged the Manor of Mickſall for 200 /. to one Lee, who had no Notice of the 
former Mortgages, but as foon as he had Notice, he bought in the Mortgage and Statute, by 

aying the Money to Burrell; and now Marſh the Plaintiff, who was Executor to Mrs. Duppa, 
exhibited his Bill againſt Lee, who pleaded all this Matter; and it was decreed by the Lord 
Keeper Bridgman, aſſiſted with the Lord Ch. Baron Hale and other Judges, that Lee had both 
Law and Equity on his Side, to make Uſe of thoſe Incumbrances to protect his own Mortgage. 
2 Vent. 337. Marſh verſus Lee. 

2. A Mortgage was made in Fee, which being forfeited, it deſcended to the Heir of the 
Mowgagee, and about ten Years afterwards the Money was paid to the ſaid Heir, and then the 
Executor of the Mortgagee exhibited his Bill, and had a Decree for the Money, but without 
Intereſt ; for tho' by the Proviſo in the — 'tis to pay the Money to the Mortgagee, his 
Heirs or Executors ; yet when the Day is paſt, tis as if no Perſon had been expreſſed, and in 
ſuch Caſe æquitas ſequitur legem; and the Law directs it to the Executor. 2 Vent. 348. Turner's 
Caſe. | h 
3. The Anceſtor died indebted by Mortgage, Judgments and Statutes, to ſeveral Perſons ; 
the Heir at Law bought in ſome of thoſe which were firſt made, and then thoſe who had 
the ſubſequent Securities prefer a Bill in Equity againſt him; the Lord Chancellor ſaid, that 
it was the Courſe of the Court, that thoſe Incumbrances ſo bought in by the Heir, ſhall 
not ſtand in the Way againſt the other Creditors, for more than the Heir really paid. 2 Vent. 


76 Upon a Bill and Anſwer in Chancery, the Caſe was, That there was a Proviſo in the 
Mortgage-Deed, that if the Intereſt was not paid, but was behind fix Months, then it ſhould 
be accounted and carry Intereſt as Principal : Per Cowper Lord Chaacellor, this Proviſo is void, 
becauſe being made at the ſame Time with the Mortgage, and before any Intereſt was due, 
for then, and not before, the Intereſt may be made Principal. 2 Salk. 449. Oſſulſton Lord verſus 
Lord Yarmouth. | | | 

5. Where a Man mortgages his Land, and covenants to pay the Money, and dies, his Per- 
ſonal Eſtate ſhall be firſt applied in Diſcharge of this Mortgage, and this in Favour of the 
Heir; and ſo it ſhall, if there was no Covenant to pay the Money, if the Mortgagor had it ; 
becauſe by receiving it he made it his Debt ; but if the Grandfather mortgages and covenants 
to pay, and dies, and leaves the Lands to deſcend to his Son, and he dies, leaving a Perſonal 

Eſtate, that ſhall not go in Aid of his Father's Mortgage. 2 Salk. 449. Cope verſus Cope. 
; Lev. 6. On a Trial at Bar, the Caſe was, There was a Mortgage far a Term of Years to 
387. S. C. V. K. who without the Mortgagor's Joining, aſſigned it to T. S. who likewiſe aſſigned it to 
M. R. under whom the Plaintiff in Ejectment claimed; it was admitted, that V. R. the Mort- 
gagee, might make an Aſſignment, without making any Entry, and without the Mortgagor 
joining in the Aſſignment, becauſe he is but Tenant at Will to the Mortgagee; but he by bis 
Aſſignment had determined his Will, and then the Mortgagor was Tenant at Sufferance, and 
his Continuance in Poſſeſſion had deveſted the Term, and turned it to a Right; ſo that it 
could not be aſſigned by T. S. without his entering, or the Mortgagor joining; but adjudged, 
that tho by the Covenant for Quiet Enjoyment, &c. till Default of Payment, Cc. the Mortgagor 
j 
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is Tenant at WNill to the Mortgagee, and by his Aſſignment of the Mortgage he is become Te- 
nant at Sufferance, yet his Continuing in Poſſeſſion wil not make a Diſſeilin, and the Btinoin 
this Ejectment doth not admit an actual Diſſeiſin ſo as to turn the Term to a Right, becauſe tis 
not brought to recover the Term it ſelf, but the actual Poſſeſſion of the Lands, ſor which the 
Aſſignee of the Mortgagee hath no other Remedy. 1 Salk. 245. Smaitle verſus Williams. 


Moꝛtuary. 


Mortuary before the Statute 21 H. 8. cap. 6. was payable only in Beaſts, (viz.) the 
beſt Beaſt of the dead Man was due to the Lord for a Heriot, and the next beſt 
was due to the Parſon of the Pariſh where the Deceaſed was an Inhabitant, for a 
Mortuary; but as this was by Cuſtom, ſo likewiſe by Cuſtom other Things may 

be paid, and to a Parſon of another Pariſh for a Mortuary ; and Cuſtom by the Canon Law is an 

Uſage for twenty, thirty or forty Years. Cro. Eliz. 151. 3 Mod. 286. 1 Vent. 274. 

2. Therefore in a Prohibition upon a Libel in the conſiſtory Court of Cheſter, before the Com- 
miſſary there, for a Mortuary, ſetting forth a Cuſtom, that he ought to have a Mortuary after the 
Death of every Prieſt dying within the Archdeaconry of Cheſter, the beſt Beaſt or Mare, his Sad- 
dle, Bridle, Spurs, his belt Gown or Cloak, his: beſt Hat, his beſt upper Garment under his 
Gown, his belt Signet or Ring, as to the Biſhop of Cuſtom belonging; the Plaintiff ſuggeſted, that 
there was xo ſuch Cuſtom, and that ſhe had paid a Mortuary to the Parſon of B. Cc. the Court 
was moved for a Conſultation, for tho' there was a Cuſtom alledged to have ſuch Things for a 
Mortuary, which Cuſtom was denied, yet Mortuaries are only triable in the Spiritual Court, and 
not elſewhere; and if fo, then a Conſultation ought to be granted without anſwering the Prohi- 
bition; but the Court being divided in theſe Points, it was ordered, that the Defendant ſhould 
either plead or demur to the Prohibition, and then they would give Judgment upon the Record 
before them. Mich. 7 Car. Cro. Car. 172. Hinde verſus Biſhop of Cheſter. 

3- The Vicar libelled for a Mortuary, and the Impropriator ſuggeſted for a Prohibition, that 
the Mortuary was not due to the Vicar by Cuſtom, but to himſelf, and that all Cuſtoms are triable 
at Common Law, Cc. but a Conſultation was granted, becauſe the Cm was not controverted, 
but the Perſon to whom the Mortuary was due, for they both agreed in the Cuſtom, but differed 
in the Perſon. Sid. 263. Marke verſus Gilbert. Sce 3 Mod. 268. | 

4. Libel for a Mortuary ; the Defendant ſuggeſted for a Prohibition the Statute 21 H. 8. which 
prohibits the Taking any Thing for a Mortuary, where by Cuſtom it hath not been uſually paid; 
and avers, that there is no ſuch Cuſtom in the Pariſh of M. Cc. and a Prohibition was granted. 
2 Lutw. 1066. Johnſon verſus Mrightſon. | 

5. Libel for a Mortuary, the Defendant ſuggeſted for a Prohibition the Statute of 21 HF. 8. and that 
a Mortuary ought not to be paid but in ſuch Places where it had been uſually paid before the Ma- 
king the Statute, and that there was no Cuſtom in this Pariſh to pay a Mortuary ; *tis true, a Pro- 14 
hibition was denied in Marke and Gillert's Caſe, the Reaſon was, becauſe it was admitted on 1 
both Sides, that a Mortuary was due there by Cuſtom, but they diftered in the Perſon who had a 1 
Right to it, (viz.) whether the Impropriator or Vicar : Per Curiam, the Plaintiff was ordered to 1 
declare upon his Prohibition, and to try the Cuſtom. 3 Mod. 268. Froud verſus Piper. Wi: 
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Nobility. 


(A) 


Drian Stokes Eſq; married the Dutcheſs of Suffoll, and afterwards they brought a 
Quare Impedit againſt the Biſhop of Exceſter and the Incumbent, by the Name of 
Adrian Stokes Eſq; and Dame Frances Dutcheſs of Suffolk, his Wife: The Defen- 
dants pleaded, that the ſaid Dutcheſs had loſt her Name of Dignity by the Mar- 

riage with Stokes, and that ſhe ſhould be called Franciſca Uxor prædictꝰ Adriani, and not Domina 

Franciſca Duciſſa de S. thereupon they diſcontinued their Suit, and would not venture to proceed. 

Trin. 4 & 5 Mar. Bendl. 37. | 
2. A Counteſs or Baroneſs cannot be arreſted for Debt or Treſpaſs ; for tho' in Reſpe& of their 

Sex they cannot fit in Parliament, yet they are Peers of the Realm, and ſhall be tried by their 

Peers; but if a Baroneſs by Marriage doth, after the Death of her Husband, marry one under 

the Degree of Nobility, ſhe loſeth her Dignity ; 'tis otherwiſe if ſhe be noble by Birth or Deſcent, 

becauſe that is Character indelibilis., 6 Rep. 52. Counteſs of Rutland's Caſe. | 

3. The King, by Letters Patents, may create an Ear] for Life, in Fee, or in Tail, for he is al- 
ways created of ſome Place, and therefore 'tis an Honour which may be entailed. 7 Rep. 33. Ne- 
vill's Caſe. 8 Rep. 16 C 17. In the Prince's Caſe. 

4. Thomas la Marre, the Great Grandfather, was ſummoned to Parliament by Writ Anno 
3 H. 8. and William his Son was Anno 3 Ed. 6. diſabled to claim any Dignity during his Life, 
but was afterwards called to Parliament by Queen Elizabeth, and ſate there as puiſue Lord, and 
died; then Thomas, the Son of the ſaid Milliam, petitioned the Queen in Parliament to be reſto- 
red to the Place of his Grandfather; and all the Judges to whom it was referred were of Opinion 
that he ſhould, becauſe his Father's Diſability was not abſolute by Attainder, but only perſonal and 
temporary during his Life; and the Acceptance of the new Dignity by the Petitioner ſhal! not hurt 
him, ſo that when the old and new Dignity are in one Perſon, the old ſhall be preferred. 11 Rep. 
1. Lord La Warre's Cale. 

5. Debt upon Bond againſt the Earl of Lincoln; upon Non eſt factum pleaded, the Plaintiff had 
a Verdict and Judgment, Ideo capiatur, &c. and upon a Writ of Error brought, the Error afſign- 
ed was, that a Capras doth nor lie againſt a Peer; but adjudged, that this Plea being found againſt 
him, there is a Fine due to the Queen, therefore a Capias pro Fine lies againſt him. Mich. 39 E- 
liz. Cro. Eliz. 503. Earl of Lincoln verſus Flower. 

6. Where a Peer is Plaintiff and a Commoner Defendant, and there are not two Knights return- 
ed of the Jury ; the Queſtion was, whether the Defendant might challenge the Array as well as 
the Plaintitt; it was inſiſted, that he could not, becauſe *tis in Favour of a Peer that two Knights 
mult be of the Jury : Sed per Curiam, the Law ſhews no Favour, and Knights are not returned of 
the Jury for that Purpoſe, but becauſe the Law preſumes they will not ſo ealily incline to Partia- 
lity as meaner Perſons, therefore the Deſendant may challenge the Array. 1 And. 272. 

7. The Lord Norris was indicted for the Death of one Piggott, and coming into Court to plead 
his Pardon, Coke Ch. Jult. ſaid, that a Peer may be indicted in B. R. for Treaſon or Felony, and 
that Court are Judges of the Caule till he pleads Not guilty, and then the Lord High Steward and 
the Peers are Judges: He pleaded his Pardon, and tho! it varied from the Indictment, it was al- 
lowed, (viz.) The Indictment was againſt him by the Name of Francis Lord Norris of Ricaut 
in the County of Oxon, and theſe Words of the County of Oxon were left out of the Pardon ; 
uy yet conſtabat de perſona, for there is but one Lord Norris. 1 Roll. Rep. 297. Lord Norris's 
Cale. | 
8. In an Action of Aſſault againſt Sir John Savile, and Damages 3007. he brought a Writ of 
Error, and procured a Writ out of the Chancery, reciting, that his Father was created a Baron 
for Life, and that the Barony was entailed on him, and that he is a Peer of Parliament, and com- 
mands, that no Proceſs be awarded againſt him but what ought to be awarded againſt a Peer, and 
moved, that this Writ might be recorded, which was done, and then he offered to plead it; but 
becauſe there never was ſuch a Plea, and for that he was not Defendant in the Action, bur Plain- 
tift in a Writ of Error, and by Conſequence having no Day to plead, it was rejected and the Judg- 
ment affirmed. Cro. Car. 149. Lord Savill's Caſe. 

9. Anno 2 Car. 1. All the Judges and the Lords of the Privy Council, in all twenty-eight, be- 
ing aſſembled in the Star-Chamber, the Solicitor General propoſed this Queſtion, whether upon a 
Bill in Chancery exhibited againſt a Peer, he ought to put in his Anſwer upon Oath, and not 
upon his Honour, and they all agreed that it muſt be upon Oath, and thereupon an Attachment 


was awarded againſt the Earl of Lincoln, who had put in his Anſwer on Honour; and this was 
I to 
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to make a better Anſwer; that in our Law there are ſeveral Oaths, (viz.) Juramentum promiſſio- 
nis, and that is where Oath is made either to do or not to do ſuch a Thing, and ſach an Oath a 
Peer muſt make; as for Inſtance, to do Homage to the King; ſo where he is made Lord Chan- 
cellor, Treaſurer, Preſident of the Council, &c. or a Juſtice of Peace, &c. for in ſuch Caſe the 
Statute 2 Elix. requires, that he mult take the Oath of Supremacy: There is likewiſe juramen— 
tum purgationis, and that is where a Perſon is charged with any Matter by Bill in Chancery, Ex- 
chequer, &c. in ſuch Caſe there are many Precedents where Peers have put in their Anſwers on 
Oath: There is Juramentum probationis where any Perſon is produced as a Witneſs to prove or 
diſprove a Thing ; and in ſuch Caſe likewiſe a Peer muſt be on his Oath, of which there are alſo 
many Precedents in the Courts of Chancery and Exchequer; and there is a Juramentum tria- 
tionis, and that is where any Perſon is ſworn to try a Thing in Iſſue: But 6 May 1628. A Vote 
paſſed the Houſe of Peers, that the Nobility of this Kingdom, and Lords of the upper Houſe of 
Parliament, are of antient Right ro anſwer in all Courts as Defendants, upon Proteſtation of Ho- 
nour only, and not upon Oath. J. Jones 152. The Earl of Lincoln's Caſe. 

10. Ruled, that if a Knight be returned of the Jury where a Nobleman is concerned, *tis not 
material whether he appear and give a Verdict, or not ; and if there is no Knight in the County, 
a Serjeant at Law, who is a Knight, may be returned, and ſhall not have his Privilege. 1 Mod. 
226. 

11. The Lord Morley was tried by his Peers for the Murder of one Haſtings, and the Lord 
Chancellor Hyde was Lord High Steward, who ſent Letters to all the Judges to be preſent, and 
aſſiſting to the twenty-eight Peers who were ſummoned; he was found guilty of Manſlaughter ; 
and in ſuch Caſe he is to be diſcharged without Clergy by the Statute 1 Ed. 6. cap. 12. Sid. 277. 
The King verſus Lord Morley. 


Nolle Pzoſequi. 


(A) 


Jury appearing, the King ſent a Writing under his Sign Manual, to the Cle k of 
the Crown to enter a Ceſſer of the Proſecution ; and Palmer the Attorney General 
affirmed, that the King might do it; but the Court proceeded to ſwear the Jury, 
and bereupon the Attorney General entered a Nolle proſequi. 1 Vent. 33. The King verſus 
Beuſon 

2. Aſſumpfit, in which the Plaintiff declared, that in Conſideration he and his Wiſe would, at 
the Deſendant's Requeſt, convey their Eſtate in ſuch Lands to C. L. in ſuch Manner as the ſaid 
C. IL. ſhouid appui't the Defendant promiſed to pay the Plaintiffs 50 J. And that whereas the 
Plaintiffs at the Deſendant's Requelt, had promiſed to convey the ſaid Lands to the ſaid C. L. the 
Defendant promiſed to pay them another Sum of 504. The Defendant pleaded, that at that 
Time the Flaintifts had not any Eſtate in the Lands; to this Plea the Plaintiffs demurred and en- 
tered a Nolle proſ qui as to the ſecond Promiſe, and had Judgment upon the firſt ; and this was 
held well enough, tho' the Nolle proſequi was entered before the Judgment on the firſt Promiſe, 
upon the Authority of Halſh and Biſhop's Cale. 2 Lev. 33. Wooluough verſus Verden. 


Nomine 


2 Mods, 
182. 


HE Parties were at Iſſue upon an Information for Extortion; and afterwards, the Sid. 420. 
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(C) 17. 


* Rid- 
welly's 
Caſe. 
Capell'; 
Caſe. 


Nomine Pene. 


(A) 


1. N Replevin, & c. the Defendant avowed and conveyed a Title to himſelf of 5-1. Rent 
due on ſuch a Day, and for Non- payment of the ſaid Rent 80 J. Nomine Peng, and 
that for the ſaid 85 J. he had diſtrained, and ſo avowed; adjudged, that the Avowry 
was ill, becauſe he had laid no actual Demand of the Nomine Pena, which cannot be 

forfeited by Law unleſs the Rent is demanded; but he had a lawful Cauſe to diſtrain for the 5 /. 

and ſo he had * Judgment for that. Hob. 133. Howell verſus Sambach. Trin. 5 Jac. Gods. 154. 

Sir John Spencer verſus Sir John Poynts, S. P. | 

Relinquiſhment. (A) 5. Damages. (F) 13. 


2. Debt brought for the Arrears of 300 J. Nomine Pænæ, in which the Plaintiff declared on a 
Leaſe for Years made by him to V. R. rendring Rent on ſuch a Day; and if not paid, &c. then 
the Leſſee, his Executors or Aſſigus to pay 3 5. 4d. for every Day until the Rent in Arrear be ſa- 
tisfied, and then he ſets forth, that the Rent was in Arrear for two Years, but did not ſay, that 
it was demanded ; adjudged, that this Action will lie againſt an Aſſignee for the Nomine Peng in- 
curred after the Aſſignment, but not before. Hill. 43 Eliz. Goldsb. 129. Thinn verſus Cholmely. 
Moor 357. S. C. Cro. Eliz. 383. S. C. 

3. The Father, by a Deed, in which his Son and Heir was joined (but he did not ſeal it) 

ranted an Annuity to another Life, iſſuing out of ſuch Lands; and if it ſhould happen that the 
Aid Annuity ſhould be in Arrear, then, that it ſhould be lawful for the Grantee to enter as well 
for the ſame, as for 6s. 8d. Nomine Pena, and to diſtrain as often as it ſhould be in Arrear: 
The Father died, and an Action of Debt was brought againſt his Executors, as well for the Ar- 
rears of the Annuity as for the Nomine Pænæ; and upon Demurrer it was doubted, whether the 
Action would lie againſt the Executors for the Penalty, becauſe the Perſon of the Grantor was not 
charged with it, for the Words If it ſhould happen, &c. are not Words of Grant. Hil. 6 Eliz. 
Dyer 227. Sir Geo. Capell's Caſe. 

4. Leaſe for Years, rendring Rent, in which the Leſſee covenanted, that if the Rent was be- 
hind on any of the Days on which it ought to be paid, that then he would pay to the Leſſor 
20 5. Nomine Peng for ſuch Default, the Rent was behind, @c. and the Leſſor brought Debt 
for the Nomine Pong; adjudged, that it would not lie without a Demand. Trin. 5 Jac. Sir John 
Spencer verſus Poynts. Godbolt 154. Style 4. Remmington verſus Kingerby. S. P. See Hob. $2. 208. 
7 Rep. 28. Cro. Eliz. 383. 1 Saund. 33. S. P. 

5. A Rent-charge was granted for Years with a Nomine Pena, and a Clauſe of Diſtreſs, if ir 
was not. paid on the Day; the Rent was behind, and the Term of Years expired; and now the 
Court was moved that he might diſtrain for the Nomine Peng ; but adjudged that he could not, 
becauſe the Nomine Peng depended on the Rent, and the Diſtreſs was gone for that, and by 
Conſequence for the other. Paſch. 19 Fac. Winch 7. Tatter verſus Fry. 

6. In a Special Verdict in Debt for 333 /. the Caſe was, A Feme Sole who had an Eſtate for her 
Life, made a Leaſe thereof for Years, rendring Rent at Michaelmas and Lady-day, &c. and alſo 
40s. Nomine Pena for every Day it ſhall be in Arrear after thirty Days next after the Days on 
which it ought to be paid: The Woman married and afterwards lived ſeparately from her Huſ- 
band with the Leſſee, and when the Rent became due ſhe demanded it of the Leſſee, who paid 
it to her without any Diſagreement of the Husband, and before he had any Notice of the Mar- 
riage ; afterwards the Husband demanded the Rent, and 40 s. for every Day incurred after it be- 
came due, which amounted to 333 /. and one Queſtion was, whether one Demand was ſufficient, 
or whether it ſhould have been“ every Day after the Forfeiture; it was agreed, that the 40 5s. 
Forfeiture Nomine Pænæ ought to be demanded ; and the better Opinion was, that for every 40s. 
there ought to be a Demand, and that one would not be ſufficient for the Whole; but that here 
there was but one 40 s. forfeited, becauſe it was quol:bet die proximo the Feaſt-Day on which 
the Rent ought to be paid, which Word proximo muſt relate to the very next Day following the 
Rent Day; and fo likewiſe when the Rent became due and unpaid at the next Rent-Day after 
that, and ſo on. Palm. 207. Tracy verſus Dutton. See Baron and Feme. (A) 11. S. C. 

7. In Replevin, Cc. the Caſe upon the Pleadings was, (viz.) there was a Grant of a Rent- 
charge of 20/. per Annum to the Husband, and a Covenant to pay to the Children 300 J. a- piece; 
if Sons, at the Age of twenty-one, and if Daughters, at the Age of eighteen Years; and in De- 
fault of Payment of the ſaid 300 l. &c. then the Grantor farther granted to the Husband and 
Wife an Annuity of 4 / over and above the Annuity of 20 J. as a Forfeiture or Penalty, with a 
Clauſe of Diſtreſs, &c. and for which a Diſtreſs was afterwards taken; and in Replevin the Que- 
{tion was, whether this 41. per Anuum was a diſtinct Rent, or a Nemine Pena annexed to the 

I | Rent 


0 1 . 


Nonſuit. 


— — 
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Rent of 20 l. per Annum; for if it was a Nomine Pænæ, then the Plaintiff could not diſtrain for 
it, becauſe at Common Law the Heirs, Executors, or Adminiftrators of any Perſon ſeiſed of a 
Rent, had no Remedy for the Arrears incurred in the Life-Time of the Anceſtor, or Teſtator ; 
therefore the Statute 32 H. 8. gave both an Action of Debt and Diſtreſs for Arrears of Rent- Ser- 
vices, Rent-Charge, Rent-Seck, and Fee-Farm Rents ; but a Nomine Pænæ is neither of theſe 
Rents, ſo not within the Letter or Meaning of that Act; *tis true, the Deed expreſſeth, that 
this 40 l. per Annum ſhall be paid as a Forfeiture or Penalty ; but that muſt be intended as a For- 
ſeiture for not paying the 300 J. which is a collateral Matter; whereas a Nomine Penæ is always 
created upon Default of a Payment of a Rent before granted; the Caſe was not adjudged. 2 Lutw. 
Rep. 1151. Egerton verſus Sheafe. Antea Baron and Feme. (D) 19. S. C. 


Nonluit. 


(A) 


This is called in the Civil Law, Litis Renunciatio ; and in our Law tis a Relinquiſhing the 


Suit by the Plaintiff, upon the Diſcovery of ſome Error or Defect, when he hath ſo far proceeded 
in the Action, that the Jury are ready to give their Verdict. 


EB T upon Bond, the Defendant pleaded ; to which Plea the Plaintiff demurred, 
and the Demurrer being argued, the Court gave Judgment for the Defendant ; 
thereupon the Plaintiff prayed, that he might be Nonſuit; but adjudged, that 
he could not. Trin. 2 Fac. 2 Cro. 35. Adderly verſus Adderly, and ibid. Phelpes 

verſus Echard. S. P. 

2. Where the Record of Niſi prius is miſtaken, the Plaintiff may be Nonſuit before the Ju- 
ry are ſworn, and there ſhall be a Venire facias de novo to try the Iſſue; this was in the 
Caſe of Young verſus Englefield. Godb. 328. Antea Error, (E) 

3. Where Damages are recovered againſt ſeveral in a Writ of Conſpiracy, they muſt all join in 
an Attaint, and the Nonſuit of one ſhall not be prejudicial to the other, no more than in an 
Audita querela or Scire facias upon a Releaſe. 6 Rep. 25. in Ruddock's Caſe. 

4. The Queen brought a Quare Impedit againſt the Biſhop and Incumbent, who pleaded ſe- 
veral Pleas, and the Queen did not proſecute, but let the Action depend a long while; where- 
upon the Defendants moved, that ſhe might be Nonſuit ; but adjudged ſhe could not be non- 
ſuit ; *tis true, the Suit may be diſcontinued upon the Prayer of the Party after a Year ; and in 
the Caſe of a Common Perſon the Plaintiff may diſcontinue his Suit within the Year, but the 
Defendant cannot diſcontinue it till after the Year. Trin. 29 Elix. Goldsb. 53. The Queen verſus 
Leigh. 

$ The Plaintiff in Ejectment not appearing at the Aſſiſes, he was nonſuited, and this was re- 
corded; but there was no Venire or Habeas Corpora put in, and this appeared by the Po- 
ſtea now produced; and thereupon the Nonſuit was diſcharged, becauſe the Judge of Ni/# prius 
hath no Power to nonſuit without an Habeas Corpora, or Diſtringai. Sid. 164. Thompſon ver- 
ſus Hudſbett. 

6. Writ of Error in the Exchequer-Chamber, upon a Judgment in B. R. and after the Error 
aſſigned, the Defendant pleaded a Releaſe of Errors, upon which they were at Iſſue, and at 
the Trial the Defendant having his Witneſſes, to prove the Releaſe, the Plaintiff did not appear, 
but was nonſuited, ſo that the Defendant had not Opportunity to prove his Releaſe ; and there- 
upon it was moved, that the Plaintiff in the Original Action might have Liberty to take out Exe- 
cution on the Judgment, which was granted, becauſe a Nonluit at the Aſſiſes, was a Nonſuit 
in the Writ of Error; for otherwiſe the Plaintiff might be delayed for ever. Sid. 257. Temple 
verſus Ullock. | 

7. Where a Man appears at the Return of the Proceſs, and files Bail, tho' he was never ar- 
reſted, he may have a Nolle proſequi againſt the Plaintiff, if he do not declare within two 
Terms. 2 Salk. 454. Cook verſus Foſter. : 

8. Treſpaſs againſt two Defendants, the Plaintiff had a Verdict, and one of them being an In- 
Fant, the Plaintiff entered a Nolle proſequi as to him, and took out Judgment againſt the other, 
and Execution, and thereupon a Writ of Error was brought; and it was inſiſted for the Defen- 
dant, that the Judgment and Execution could not vary from the Writ ; on the contrary, Hob. 
71. and 1 Roll. Rep. 379. were cited, to prove that a Non pros' may be entered after a Trial by 
Verdict, as well as upon a Judgment on a Demurrer ; but the Court held, that a Nox pre could 
not be entered upon a final Judgment, but after an interlocutory Judgment it might; as upon 
Demurrer, Sc. 2 Salk. 455. Lover verſus Salkeld. 


* 9. A 


1184 


Notice. 


*$ 


—_— —— 


— 


9. A judge of Nifi prius may receive a Non pros at the Aſſiſes; as for Inſtance, an Eje&- 
ment was brought againſt ſeveral Defendants, who all entered into the Common Rule, to con- 
ſeſs Leaſe, Entry and Oufter ; and at the Aſſiſes, when the Queſtion was demanded by the 
Plaintiff's Counſel, whether they would confeſs Leaſe, &c. ſome would, and others would not; 
whereupon the Plain: iff proceeded to Trial againſt thoſe who confeſſed, &c. and had a Verdict, 
and entered a Non pros as to the other; upon this a Rule was made, that in the like Caſes 
hereafter, the Cauſe of the Non pros“ ſhould be expreſſed in the Record, (viz.) That thoſe 
Defendants would not confeſs Leaſe, Entry and Ouſter ; that upon the Return of the Poſtea the 
Court might be informed what Lands were in their Poſſeſſion, that the Judgment might be en- 
tered againſt the caſual Ejector as to them; but this was againſt the Opinion of the Ch. Juſt. 
Holt, who held, that before the Statute of York, the Juſtices had no Power to record in the 
Country, either a Nonſuit or Default; and tho' they have no Power by that Statute to record 
a Nonſuit, yet a Non pros is not within the Statute, and conſequently they have no Power to 
enter it. 2 Salk. 456. Greeves verſus Rolls. 


Notice. 


Where 'tis requiſite; and where the Par- Executor is not bound to take No- 
tics are to take Notice at their Peril; | tice of Debts or Judgments againſt 


and what ſhall be good Notice. (A) his Teſtator. (B) 
Where tis not requiſite, and where an 


— 


(A) 


AAhere tis requiſite ; and where the Parties are to take Notice at their 


Peril; and what ſhall be good Notice. Sce Bankrupts. (D) 


N an Indenture to lead the Uſes of a Fine, there was a Proviſo, that if the Cogniſor 
tender or pay 20 J. at any Time during his Life, to the Cogniſee, at the Font-ſtone of 
the Church of Corſbam, that then the Uſes ſhall be to the Coonifor and his Heirs ; ad- 
judged, becauſe no certain Day is limited either for the Tender or Payment, the Cogni- 

ſor muſt give Notice of it. Mich. 19 Eliz. Dyer 354. 

2. Leſſee for Years; afterwards the Leſſor made a Feoffment in Fee to another; in ſuch Caſe 
the Feoftee may diſtrain, or may have an Action of Debt againſt the Leſſee, but in his Avowry 
or Declaration he muſt alledge, that the Leſſee had Notice of the Feoffment ; ſo if he bargain 
and ſell the Reverſion by Deed enrolled, the Bargainee ſhall never take any Advantage of a Con- 
dition to re-enter upon Non-payment of Rent, * without giving Notice to the Leſſee of the 
Bargain and Sale; for tho? tis enrolled, and on Record, yet becauſe it may be done in ſeveral 
Courts, and very privately, the Law will not compel the Leſſee to ſearch after it, but in order 
to preſerve his Intereſt, will compel the Bargainee to give Notice of it. 5 Rep. 113. Mallory's 
Caſe. | 

3. Aſſumpſit, &c. for that there was a Communication between the Plaintiff and Defendant, 
concerning the Sale of ſome Lands made to him by the Defendant, for which he paid 20 J. and 
the Deſendant promiſed, that if the Plaintiff did not liłe the Lands, he would repay the Money 
within a Fortnight ; and he alledged, that he did not like the Lands, and that the Defendant 
had not repaid the Money ; after Judgment for the Plaintiff, and a Writ of Error brought, it 
was aſſigned for Error, that the Plaintiff had not alledged, that he gave Notice of his Diſlike 
within a Fortnight ; but adjudged, that the Defendant ought to take Notice of it at his Peril, 
becauſe he had bound himſelf by his Promiſe ſo to do. Cro. Eliz. 834. Eaſt verſus Thoro- 

ood. l | 

: 4. Leſſee for Years, rendring Rent, upon Condition, that if he, or his Aſſigns, did alien or aſ- 

fign any Part of the Land, without. the Aſſent of the Leſſor, his Heirs or Aſſigns, that then he or 

they might enter and turn out the Leſſee; he aſſigned Part of the Lands, without the Aſſent 
of the Leſſor, who having no Notice of ſuch Aſſignment, accepted the Rent, and afterwards re- 


Ra HO entered ; adjudged, that this being a * collateral Condition, (viz.) to give an Entry, in Caſe the 
Caſe. 5 Rep. 95. Moor 708. Gouldſ. 176, Cro. Eliz, 384. Poph. 100. S. P. 


5 g | Leſ- 


Notice. 


] eſſee did alien, it might be done in ſuch a ſecret Manner, that it may be impoſſibl 
Leſſor to know it; therefore in ſuch Caſe Notice is neceſſary. 3 Rep. M4 In Arche 
Caſe. | 

5. The Vendor being ſeiſed in Fee, c. in Truſt to the Uſe of another, and his Heirs, and 
being about to ſell the Lands, the Vendee was told, that the other had no Title, and therefore 
he was bid to take Care how he bought the Land, for the Vendor had nothing in it but only in 
Truſt for another; adjudged in Chancery, that this was not a ſufficient Notice of the Truſt, for 
flying Reports are uſually falle. Gold}. 147. Wildgooſe verſus Wayland. 

6. The Husband deviſed his Lands to his Wife for Life, then to his eldeſt Son and his Heirs, 
paying to his youngeſt Son 40 J and failing his ſaid eldeſt Son, then to come to the youngeſt 
Son and his Heirs ; the Money was not paid by the eldeſt Son as directed by the Will, and the 
Queſtion was, Whether his Eſtate was forfeited by Non-payment of the Money, without No- 
tice of his Father's Will ; it was inſiſted for him, that it was not forfeited, becauſe it ſhall be 
preſumed, that being the eldeſt Son he entered as Heir, which is a better Title than he had by 
the Will; "tis true, if the Deviſe had been to a Stranger, in ſuch Caſe, as he takes Netice what 
Eſtate he hath by the Will, ſo he is bound to take Notice upon what Condition *tis given; but 
the Herr at Law is bound fo to do; for which Reaſon it was adjudged, that Notice muſt be gi- 
ven to him of a Condition annexed to his Eſtate. 1 Lutw. 809. Whaley verſus Read. 4 Rep. 82, 
Sir Andrew Corbet's Caſe. S. P. 2 Leon, 60. S. C. 

7. Debt againſt an Adminiſtrator, who lived in the County of S. but the Action was laid in an- 
other County; and before he had Notice of this Action he paid ſeveral Debts which the Inteſtate 
owed upon Specialties, and had not Aſſets left to pay the Debt for which this Action was brought, 
to which he now appeared, and pleaded all this Matter, and concluded, that he had nothing in 
his Hands, &c. adjudged, that the Plea was good. Trin. 32 Elix. 1 Leon. 3 12. Corbett's Calc. 
Keilw. 51. S. P. Plow. Com. 279. S. P. Vaugh. 94. S. P. 

8. There is a Difference where a Deviſee, who is to perform a Condition, is a Stranger, and 
where he is Heir at Lau; for in the laſt Caſe he muſt have Notice, becauſe he having a good 
Title by Deſcent, need not take Notice of any Will; and ſo is 8 Rep. 89. Frances's Caſe. 

9. T. S. gave the Plaintiff Leave to lay his Hay on his Land till he could conveniently ſell it; palm. Th 
and-afterwards he made a Leaſe of the Lands on which the Hay ſtood, to the Defendant, who 2 Roll. 
put in his Cattle, and they eat up the Hay ; adjudged, that the Defendant ought to have given Rep. 148, 
Notice to the Plaintiff of this Leaſe made to him, and to require him to remove his Hay. Poph. 13“. 8. C. 
151. Webb verſus Paternoſter. | 

10. The Principal and two Sureties entered into a Recogniſance to the Plaintiff, conditioned, Yelv. 53 
that if he ſued the Principal before ſuch a Day, that then he ſhould within eight Days after 8. C. 
Warning appear, and if he was condemned, would pay the Debt, or render his Body to Priſon; 

all which was ſet forth in the Declaration againſt one of the Sureties; to which he demurred, 

and had Judgment, becauſe the Plaintift had not ſet forth, that he gave the Deſendant MHarning 

of the Action brought. 2 Cro. 45. Hargrave verſus Rogers. 

11. Aſſumpfit, & c. for that the Plaintiff being ready to go to Trial in an Action brought a- 
gainſt the Defendant, he promiſed, that if the Plaintiff would deſiſt and give him a Note of his 
Charges, that he would pay the Money to the Plaintiff at his firſt Coming into Somerſetſhire, 
and alledged Performance on his Part, and that on ſuch a Day he came into Somerſetſbire; after a 
Verdict for the Plaintiff, the Judgment was arreſted, becauſe he had not alledged, that he gave 
the Defendant Notice of his firſt Coming into Somerſetſbire. Hob. 68. Richards verſus Carbonell. 

12. The Teſtator had a Wife and three Sons, and he deviſed his Lands to his Wife for Life, and 
after her Deceaſe to his eldeſt Son and his Heirs; and if he die without Iſſue of his Body, then 
to the ſecond Son and his Heirs; and if both of them die before they have Iſſue of their Bodies, 
then to the youngeſt Son, and his Heirs ; and if the eldeſt Son ſhall enjoy the Lands, then he 
ſhall pay to each of the younger Sons, 20 J. and if he refuſe, the the Lands ſhall remain to then 
ſecond Son for ever, paying to the eldeſt and youngeſt Son ſuch a dum; and if the ſecond Son 
enjoy the Lands, then he likewiſe to pay to the youngeſt Son 20 J the Teſtator died, and then 
his eldeſt Son died without Iſſue, and afterwards the Wife died; then the youngeſt Son made his 
Will, and his Wife Executrix, and died, and the ſecond Son entered and was ſeiſed in Tail, but 
did not pay the Money to the Executrix : Now, if this was a Conditional Eſtate to the ſecond 
Son, as it certainly was to the eldeſt, then he ought to have given Notice to the Executrix, when 
he intended to make his Entry, that ſhe might be there ready to demand the Money ; becauſe 
there can be no Refuſal to pay, without a Demand, and the Executrix could not tell when to 
demand, it, till ſhe bad Notice of the Entry. Poph. 12. Hard verſus Browning. 

13. The Defendant bought a Quantity of Corn of the Plaintiff, and promiſed to pay for it as 
much as the Plaintift ſhould receive for the like Quantity of another; in an Aſumpſit brought 
againſt the Defendant, the Declaration ſer forth, that after the Agreement the Plaintitt fold the 
like Quantity, &c. to T. S. for which he had 18 /. but did not ſhew, that he gave Notice to 
the Defendant, that T. S. had paid ſo much for it; and for that Reaſon the Judgment was re- 
verſed ; but if the Agreement had been, that the Defendant ſhould pay ſo much as J. S. had 
paid, in ſuch Cale the Plaintiff is not bound to give Notice, quia conſtat de perſona; but where 
the Perſon is incertain, there the Plaintiff to entitle himſelf to the Action, muſt give Notice. 2 
Cro. 456. Hemesſley's Caſe. 1 Roll. Rep. 285. S. C. Paul verſus Hemmings, & P. Hob 51. Holmes 
verſus Twiſt, Cro. Car. 571. S. P. | 
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14. The Father having bound bis Son Apprentice for eight Years, entered into a Bond to the 
Maſter, by which he bound himſelf and his Executors to make Satisfaction for all ſuch Goods of 
the Maſter as ſhould be waſted by the Apprentice during that Term, within three Months after 
dne Proof thereof, either by the Confeſſion of the Apprentice, or otherwiſe, and Notice thereof 
given to the Father or his Executor ; the Father died, and the Maſter brought an Action of Debt 
againſt his Executor, who pleaded, that the Plaintiff had not proved, that the Apprentice had 
waſted, @'c. the Plaintiff replied, that the Apprentice had waſted, &c. to the Value of 400 /. 
and that by a Writing under his Hand he had confeſſed it ; and that on ſuch a Day and Place the 
Plaintiff gave Notice to the Defendant, that the Apprentice had waſted, & c. and upon Demurrer 
to this Replication, it was objected, that the Proof againſt the Apprentice ought to be upon a 
Trial at Law; but adjudged, that it might be by Circumſtances in Writing, according to the 
Intention of the Parties, which Judgment was affirmed in a Writ of Error in the Exchequer- 
Chamber; but then it was objected againſt the Replication, that the Plaintiff alledged, that on 
ſuch a Day and Place he gave Notice to the Defendant, (who was an Executor) that the Ap- 
rentice had waſted his Goods, but did not ſay, that he gave Notice after the Death of the 
Teſtator; for if it was given in his Life-Time, it was to no Purpoſe ; and for this Reaſon the 
Judgment was reverſed. Mich. 10 Fac. 2 Cro. 381. Gold verſus Death. Poſtea Proof. (A) 3. S. C. 

15. The Mother and Son levied a Fine, and declared the Uſes to the Mother and her Heirs, if the 
Son did not pay her 10 J. on the firſt Day of September enſuing, and if he did, then to the Uſe of the 
Son and his Heirs ; he died before the Day of Payment; his Siſters and Heirs having zo Notice of this 


Deed to lead the Uſes of the Fine, did not pay the Money on the firſt of September; it was ſaid, they 


were bound to take Notice of it, becaufe they are Co-Heirs, and are privy to the Condition which 
deſcends on them; and ſo it was reſolved in Frances's Caſe, 8 Rep. where the Heir was bound to 
take Notice of the Proviſo in a Feoffment, without any Notice given; and this Difference was taken, 
that where Notice is required to be given by the Original Deed or Agreement, there ' tis hereditary, 
and deſcends to the Heir, and he is bound to take Notice at his Peril; but if tis collateral 'to the 
Father, ir ſhall not bind his Heir without expreſs Notice. Winch. 108. Cowper verſus Edgar. 

16. Debt on a Bond, conditioned to pay 300 J. within three Months after his Daughter ſhould 
be of the Age of eighteen Years, or within eighteen Days after her Marriage, and after Notice 
2 which of them ſhould firſt happen; adjudged, that this Notice ſhall relate to both Days, 

cauſe 'tis incertain, which of them ſhall firſt happen. Latch. 15 8. Read verſus Bullington. 

17. In Trover, &c. the Defendant juſtified by Virtue of a Warrant from the Commiſſioners 
to take the Cattle by Way of Diſtreſs, for not paying a Tax ſet by them on the Plaintiff to- 


wards Repair of the S-a-Halls ; and upon Demurrer the Plea was held ill, becauſe the Defen- 


Allen 24. 


Allen 24. 


dant did not ſet forth, that Notice was given to the Plaintiff, that the Tax was ſet on him, which 
ought to have been done, and the Tax demanded, before any Diſtreſs could be taken. Style 13. 
Whittle verſus Fawcett, . 

18. Aſſumpſit, & c. to pay 2 s. a-piece for every Piece of Cloth the Plaintiff ſhould buy for the 
Defendant ; and the Plaintiff ſet forth, that he had bought ſo many Pieces, for which he 
was to have ſo much Money, but that the Defendant licet ſæpius requiſitus, had not paid it; the 
Plaintiff had a Verdict; but it was moved in Arreſt of Judgment, that he had not alledged, he 
gave Notice to the Defendant how many Cloths he had bought for him; now, tho' they were 
actually bought for his Uſe, and tho' the Requeſt to pay the Money implies, that he had No- 
tice how many were bought, yet the Court inclined, that Perſoual Notice ought to be given. 
Style 53. Tanner verſus Lawrence. | 

19. Debt upon Bond, conditioned, that the Obligor ſhould make an Eſtate of Inheritance to 
the Obligee, at ſuch a Day and Place; the Defendant pleaded, that he was ready at the Day 
and Place, &c. to make an Eſtate of Inheritance, &c. and upon Demurrer the Plea was held ill, 
becauſe he had not ſet forth, that he gave the Plaintiff Notice, what Eſtate he would make. Style 
Gt . Brook verſus Brook. 

20. Aſſumpſit, & c. to pay 16 J. for a Booth in Sturbridge-Fair, and to pay the Plaintiff for all 
ſuch Wine and Hops as ſhould be ſold in the Booth during the Fair, and did not ſet forth, that 
he gave Notice to the Defendant, how much Wine and Hops he laid into the Both during the 
Fair; for which Reaſon the Judgment for the Plaintiff was reverſed. Style 172. Harris v. Gibbons. 

21. The Defendant being a Coachman, broke a Pipe of Wine in the Street, by his careleſs 
driving the Coach, and promiſed the Plaintiff, that in Conſideration he would forbear to ſue 
him, that he would pay as much as he was damnified, and the Plaintiff did not in his Declaration 
ſet forth, how much the Wine was worth that was ſpilt; but adjudged, that the Defendant is 
bound to take Notice of the Damage. Style 458. Folk verſus Preſdale. 

22. Aſſumpſit, &c. in an Inferior Court, in which the Plaintiff declared, that the Defendant, 
in Conſideration of ſo much Money received, did promiſe, that he would pay to the Plaintiff fo 
much when be returned into England from Hamborough beyond Sea, and alledgeth, that ſuch a 
Day he went over Sea to Hamborough, and returned ſuch a Day to the Pariſh of St. Clements 
Danes in London, and that he required him to pay the Money, but he had not done it: Upon 
Non Aſſumpfit pleaded, the Plaintiff had Judgment; and upon a Writ of Error brought, the 
Error aſſigned was, that the Plaintiff did not ſet forth, that he gave Notice to the Defendant of 
his Requelt ; for he ought to have alledged expreſs Notice, and not habens notitiam inde, fol 
that is too general, he ſhould have ſet forth both the Time and Place where Notice was gi- 


ven; and for this Reaſon the Judgment was reverſed. Hill. 15 Car. 1 Cro. 412. Ge 
2 23. De- 
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23. Deviſe to his Wife for Life, Remainder to the Daughter in Tail, upon Condition to pay 
fo much Money; adjudged, that if ſhe failed in Payment, it was no Forfeiture, unleſs the had 
Notice ; but in this Caſe it doth not appear by the Report, whether the Daughter was Heir 
at Law); for if ſhe was, then ſhe muſt have Notice. Palm. 164. Sanders verſus Carell. 
8 Rep. 89. 5 . of | | 

2 The Defendant promiſed to pay to the Plaintiff for a Horſe which he Lought of T. S. as much 
Money as he (the Plaintiff) paid T. S. for the Horſe; and in an Action brought upon this Promiſe, 
the Plaintiff averred, that he had paid T. S. 7 J. for this Horſe, which he required the Defendant 
to pay, but he refuſed ; after a Verdict for the Plaintiff, it was moved in Arreſt of Judgment, that 
the Plaintiff ought to have given Notice to the Defendant (before the Action brought) how much 
be had paid 7. S. for the Horſe: Sed per Curiam, the Defendant ought firſt to have demanded of 
the Plaintiff how much he had given for the Horſe; and without ſuch Demand he is not obliged 
to give him Notice how much it Colt. . Jones 207. "wp verſus Cook, 

25. In Covenant, the Caſe was, Some Lands were to be purchaſed for 400 J. but if it did not 
amount to ſo much, then the Parties covenanted with each other by the Articles, to repay, ac- 
cording to the Abatement, in Proportion, (viz.) The Defendant's Teſtator covenanted for him- 
ſelf and his Executors, c. to repay to the Plaintiff his Proportion, ſo as the Plaintiff gave him 
Notice in Writing of the Sale of the ſaid Lands, but did not ſay Notice in Writing to his Execu- 
tors or Adminiſtrators ; but in the Declaration the Plaintiff averred, that he gave Notice to the 
Defendant (who was Executor) ſecundum formam & eſfectum articulorum, &c. and upon a De- 
murrer to this Declaration it was objected, that here was a Variance between the Covenant and 
the Declaration, for the one was to give Notice to the Teſtator ; and the Declaration was, that 
he had given Notice to the Executor : Sed per Curiam, this Variance is not material, becauſe the 
Covenant runs in Intereſt and Charge; therefore, as the Executor is bound to pay, ſo tis reaſon- 
able he ſhould have Notice; and becauſe 'tis expreſly required in the Covenant, that it ſhould be 
in Writing, it ought to have been ſo pleaded, for Notice ſecundum formam & effeflum articulo- 
rum Will not be ſufficient to help the Want of Subſtance, and fo Judgment was given for the 
Defendant. 2 Mod. 268. Harwood verſus Hilliard. 

26. Debt on a Bond, Cc. conditioned to perform Articles, by which it was agreed, that the 
Plaintift ſhould aſſign his Term in an Inn, Cc. to the Defendant, and afterwards ſhould ſerve 
the ſaid Inn with Strong Beer and Ale during the Term, &c. The Defendant pleads Performance 
of all the Articles on his Part; the Plaintiff replied, and averred, he was ready to ſerve the Inn 
with Strong Beer and Ale, and aſſigned the Breach, that the Defendant had bought ſeveral Hog(- 
heads of other Brewers; and upon Demurrer to this Replication, it was objected, that the Plain- 
tiff ought to ſhew that he had brought Beer and Ale to the Inn, and that the Defendant had re- 
fuſed ir ; but it was anſwered, that it was impoſſible that the Plaintiff ſhould know how much to 
bring, unleſs the Defendant had given Notice to him how much was needed; tis like the Caſe 
where the Leſſor covenants with his Leſſee to find Timber for Repairs, the Leſſee muſt give No- 
tice what Quantity is neceſſary, otherwiſe the Leſſor is not bound to deliver any; but here was no 
Judgment in the principal Caſe. 1 Lurw. yy 374. Ange verſus Patterſon. | 

27. Leaſe for Years, rendring yearly two fat Turkeys, or ten Shillings for them; and in an Ac- 
tion of Debt, the Plaintiff declared for 4/7. 10s. for Turkeys, after ſhe had made her Choice to have 
the Money in Diſcharge of the Turkeys, and Notice thereof had by the Defendant ; and upon De- 
murrer it was objected to this Declaration, that it was ill, becauſe the Plaintiff did not aver, that 
on ſuch a Day, &c. ſhe made Choice to have the Money inſtead of the Turkeys, and that ſhe 
gave Notice thereof to the Defendant, for it was not iſſuable to ſay, that after ſhe made Choice, 
Cc. and Notice thereof had by the Defendant, that being only an Allegation and no expreſs Aver- 
meat; but adjudged, that the Deſendant ought to tender either the Money or the Turkeys, and 
he had done neither; and that the Plaintiff by bringing this Action had determined his Choice 
to have the Money, and not the Turkeys. 1 Lutw. Rep. 643. Letten verſus Minue. See Antea E- 
lection. (C) contra. 


See 


(B) 


Where 'tis not requiſite, and where an Erecuto2 is not bound to take 
Notice of Debts oz Judgments againſt his Teſtatoz. Sec By-L nw. (A) 
Bankrupt. (D) | 8 


1. Here an Executor payeth a Debt on a ſimple Contract, *ris good in Diſcharge of another 
| Action of the ſame Nature, if he had not any Notice of Debts of an higher Nature at 
that Time. Kezlw. 51. Plow. Com. 279. S. P. Vaugh. 94. S. P. 

2. Where one is bound to another to make ſuch an Aſſurance as T. S. ſhall adviſe, in ſuch 
Cafe the Obligor is bound to make the Aſſurance without Notice, that T. & had adviſed" it; but 
if he had been bound to make ſuch Aſſurance as the Counſel of the Obligee ſhall adviſe, there 

Notice ought to be given that V. N. the Counſel of the Obligee had adviſed. Leon. 105. At- 
kinſon verſus Rolfe. 

3. The Law is, that an Executor is not bound to take Notice of a Judgment againſt his Teſta- 
tor, becauſe he is not privy to his Acts; and tho' a Judgment is Matter of Record, yet that deth 
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not alter the Caſe, for an Executor is no more bound to take Notice of a Record, than the Court 
ir ſelf in which 'tis recorded, who are not bound to take Notice of their own Records after the 
firſt Term; and by the ſame Reaſon an Executor is not bound to take Notice of a Judgment, &c. 
but muſt have Notice given; as for Inſtance, a Man owed Money on a Bond, and alſo upon a 
Recogniſance, and the Bond-Creditor got Judgment, but before Execution the Defendant died, 
having made his Wife Executrix; then his Goods were taken in Execution upon the Recogniſance, 
and thereupon the Bond-Creditor brought a Scire facias againſt the Executrix, to ſhew Cauſe why 
he ſhould not have Execution on his 2 to which ſhe pleaded the Execution on the Re- 
cogniſance ; and adjudged a good Plea, becauſe ſhe being chargeable with the juſt Debts of her 
Husband, and Execution being taken out upon the Recogniſance, ſhe could not prevent its be- 
| ing executed, eſpecially ſince ſhe had Notice of the Judgment on the Bond. 2 And. 157. 
velv. 29. 4. But about three Years afterwards, in a parallel Caſe, the Adminiſtratrix had Notice of the 
S. C. Judgment on the Bond againſt her Inteſtate, for ſhe brought a Writ of Error to reverſe it; 
» And. and whilſt the ſame was depending his Goods were taken in Execution upon the Recogniſance ; 
and afterwatds the Judgment being affirmed on the Writ of Error, the Plaintiff brought a Scire 
39, 81. facias againſt the Adminiſtratrix, &c. who pleaded the Execution upon the Recogniſance, and that 
C. ſhe had not alia Bona, Cc. and this was adjudged a good Plea, tho the Plaintiff did not ſet forth, 
that the Defendant had Notice of the Judgment on the Bond ; for when ſhe paid the Debt due on 
the Recogniſance, ſhe could not plead the Judgment on the Bond, becauſe, whilſt the Error was 
depending, ſhe could not tell whether it would be affirmed, or not. Cro. Elix. 734, 822. Bere- 
block verſus Read. 

5. So where the Thing to be done is between the Parties themſelves, without the Interven- 
tion of a third Perſon, there Notice is to be given of the Time and other Circumſtances of the 
Act; but where the Thing is to be done by a Stranger, there both Parties are to take Notice of it 
at their Peril. 1 Bulſt. 44. Goble verſus Moſſe. 

6. Aſſumpfit, &c. the Caſe was, H. D. promiſed T. S. that if he would borrow 100 J. of 
L. V. in ſuch Caſe he the ſaid H. D. would repay it at the Day, and upon the Condition agreed 
on between the Lender and Borrower ; T. & borrowed the Money and agreed to pay it on a certain 
Day, but died before that Day came; afterwards, the Money being not paid, the Lender brought 
an Action againſt the Executor of T. S. who borrowed the Money and recovered, and then the 
ſaid Executor brought another Action againſt H. D. upon his Promiſe made to his Teſtator, and 
had Judgment; it was objected in Error, the Plaintiff had not alledged, that he gave the De- 
fendant Notice of the Condition agreed on between the Borrower and Lender, and without ſuch 
Notice the Defendant was not bound by his Promiſe ; but adjudged, that where a Penalty is to be 
recovered, there Notice is requiſite ; but 'tis not ſo where Damages are to be recovered, for in 
ſuch Caſe the Party hath ſufficient Notice by the Action brought. 1 Bulſt. 12. Beverly verſus 
Leighton. 

* Error of a Judgment in Aſſumpfit, where the Defendant promiſed, that in Conſideration of 

ſeveral Sums paid to him, that if T. S. when he returned from beyond Sea, ſhould affirm, that he 
received 20 J. of the Plaintiff, then the Defendant would pay him 20/7. the Error aſſigned was, 
that the Plaintiff had not ſhewed before whom T. S. affirmed it, or that he gave the Defendant 
Notice of the Affirmation; adjudged, that he is to take Notice at his Peril, becauſe the Affirma- 
tion was to be made by a Stranger, and the Conuſance thereof lieth as well in the Knowledge 
of the Defendant as the Plaintiff. 2 Cro. 492. Powle verſus Haggett. 2 Bulſt. 143. Child verſus 
Horden. S. P. Poſtea 12. S. C. 
8. Leaſe for Years, Cc. upon Condition, that if the Leſſee or his Aſſigns did not repair the 
Houſe within ſix Months after Notice, that the Leaſe ſhould be void; the Leſſee aſſigned it for 
ten Years, and Notice was given to the Aſſignee, that the Houſe wanted repairing, Cc. adjudg- 
ed, that this was no good Notice, becauſe it was givea to a wrong Perſon, it ought to be given 
to the Leſſee himſelf, for he it was who was bound to repair it under a Forfeiture, upon Notice, 
e. 2 Cro. 9. Swetman verſus Cuſb. See Repairs, (B) 2. Owen 114. S. C. reported by the Name 
of Streetman verſus Everſiy. Repairs. (A) 9. S. C. 

9. Caſe againſt the Defendant as Executor, upon a Promiſe made by his Teſtator for a Mar- 
riage-Portion; and the Plaintiff did not ſet forth, that Notice was given to the Defendant of the 
Marriage; adjudged, that where a collateral Thing is to be done at. or after Marriage, there No- 
tice ought to be given of it; but where Mozey is to be paid, in ſuch Caſe *tis a Debt due to the 
Party, and may be recovered without any Notice given of the Marriage. 2 Bulſt. 254. Selly ver- 
fus Wilkinſon. | 

10. Leſſee for ninety Years made an Aſſignment for ten Years, and the Aſſignee covenanted to 
repair, then. the Leſſee deviſed the Reſidue of the Term, and died, and the Deviſee brought an 
Action of Covenant againſt the Aſſignee for not Repairing ; adjudged, that the Action did lie, 
tho no Notice was given of the Deviſe of the Reſidue of the Term, becauſe there was no Pe- 
zalty annexed in not Repairing ; and it differs from Malory's Cafe, for that was a Condition with 
a Penalty. Godbolt 160. Briſtow verſus Briſtow. | 

11. Debt upon Bond for Performance of Covenants brought againſt the Leſſee, who pleaded 
Performance generally; the Plaintiff replied, and ſet forth a Bargain and Sale of the Rewverfion 
made by the Leſſor to V. R. and J. V,. and that there was a Covenant in the original Leaſe, that 
the Leſſee, at Michaelmas, &c. or after, upon Requeſt, ſhould deliver Poſſeſſion to the Leſſor, or 


bis Aſſigns ; and then ſheweth for Breach, that the two Bargainees, the next Day after Michael- 
4 : | NN, 
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mas, required the Defendant to deliver Poſſeſſion, which he refuſed; after a Verdict for the Plain- 
tiff, it was objected, that the Breach was not well affigned, becauſe the Plaintiffs did not ſhew 
that they gave Notice to the Leſſee that the Reverſion was ſold to them, and without Notice the 
Leſſee is not obliged ; but adjudged, that having entered into a Bond, with a Condition to deli- 
ver Poſſeſſion at ſuch a Time, he mult take Notice of it at his Peril. 2 Cro. 475. Higgens verſus 
Paine. | | 5 | 
12. Caſe, &c. in which the Plaintiff declared, that there being a Difference between him and 
the Defendant concerning how much Rent he ought to pay; the Defendant promiſed, that if 
V R. would ſay, that the Rent reſerved was fix Pounds, then he would pay double that Sum, 
and that the ſaid V. R. did affirm the Rent to be fix Pounds; upon Non Aſſumpſit pleaded, the 
Plaintiff had a Verdict; and upon a Motion in Arreſt of Judgment, it was objected, that the 
Declaration was ill, becauſe the Plaintift did not alledge that he had given Notice to the Defen- 
dant what the ſaid . R. did affirm ; but adjudged good, tho' no Notice was alledged; becauſe 
the Defendant having undertaken to do a Thing, in ſuch Caſe he undertakes to do all Circum- 
ſtances incident to the doing it, and that without Notice ; but if he had been ignorant of the 
Thing to be done, there Notice muſt be given. 2 Bulſt. 143. Child verſus Harding. Antea 
.S. C. 
: 13. Error of e in Covenant, in which the Caſe was, There was an Agreement be— 
tween the Plaintiff and Defendant for a Purchaſe of Lands at 11 J. per Acre, and ſo much the | 
+ Plaintiff paid for the ſame, and the Defendant covenanted, that there were ſo many Acres, cc. i | 
and it was agreed between them, that the Lands ſhould be meaſured before the Jaſt Day of Fa- AI 
nuary, by two Meaſurers appointed by each of tbem; and if there were not ſo many Acres for A 
which the Plaintiff had paid, then the Defendant covenanted to repay the Plaintiff before May 
11 J. per Acre for every Acre it ſhould fall ſhort of the Number for whichi the Plaintiff had paid, 
&c. and that the Plaintiff had appointed one to meaſure on his Part on ſuch a Day, before the 
laſt Day of Fanuary, of which he gave Notice to the Defendant, but no Body came on his Part, 
whereupon the Lands were meaſured by the other, and ſo many Acres were found to be ſhort? 
Cc. of which he gave Notice to the Defendant on ſuch a Day in May following ; and for Non- 
payment of the Money this Action was brought, and a Verdi& and Judgment for the Plaintiff; 
and now, upon Error brought, the Error aſſigned was, that the Covenant was to repay the Mo— 
ney, &c. before May, and the Notice is alledged to be given in May, ſo the Brea-!: is not wel! 
aſſigned : Sed per Curiam, If the Meaſurer had been appointed by the Covenant it (: 
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ought not to be any Notice, for in ſuch Caſe the Defendant ought to take Notice at his Peril, 1 | 
! 


* 


and here the ſubſequent Matter amounts to as much as if the Meaſurer had been appointed be tha i { 1 
Covenant it ſelf; for it appears that the Plaintift gave che Defendant Notice both of the Ferſn 1 140 
and Time, by whom and when the Lands ſhould be meaſured; and it was his own Fault that he i 
did not ſend a Perſon on his Part to meaſure. 1 Roll. Rep. 3 14. Sir Baptiſt Hix verſus Coates. WIT! 
14. Aſſumpſit, &c. the Defendant, in Conſideration of ſuch Thing delivered to him, promiſed Hutt. 8. 
to pay to the Plaintiff on the Day of his Marriage 5 J. and the Plaintiff alledged that he was 8. C. 
married ſuch a Day, and that the Defendant licet ſæpius requiſi! had not paid the Money; after a 
Verdict for the Plaintiff, it was moved in Arreſt of Judgment, that the Plaintiff ought to have 
given the Defendant Notice of his Marriage before he had married, for that reſts in his Privity, 
and the Defendant is not bound to take Notice of it; but adjudged, that the Defendant at his | 
Peril ought to take Notice. Cro. Car. 23, 35. Crane verſus Crompton. Requeſt. (C) 4. S. C. | 1 
15. Aſſumpſit, &c. to pay ſo much Money as a third Perſon (naming him) ſhould appoint, and 1 
the Plaintiff ſet forth, that the ſaid Perſon appointed ſo much, but did not ſhew that he oave the | 
Defendant Notice thereof; adjudged, that the Defendant is bound to take Notice of it at his Pe- 
ril as well as the Plaintiff, becauſe this third Perſon was a Stranger to both; but the Plaintiff ha- 
ving ſet forth, that he required the Sum appointed, and that implies Notice. Cro. Car. 93. Juxen 
verſus Thornhill. | 
16. The Condition of a Bond was, that if the Plaintiff would marry the Defendant's Daugh- Latch 
ter, then after the ſaid Marriage the Defendant would pay him 1000 J. in an Action of Debt 15. S. C. 
brought on this Bond, the Plaintiff averred, that he married the Daughter, but did not ſhew 
that he had given Notice thereof to the Defendant, which he ought to do, becauſe the Act was 
to be done by himſelf, and not by a third Perſon ; but adjudged, that he having ſet forth, that 
he married the Daughter at the Inſtance of the Defendant, that implies he had Notice of it. Peph. 
165. Hodges verſus More. | | 
17. Award for the Defendant to pay 8/. to the Plaintiff, or 3 /. and Coſts of Suit, as ſhould 
appear by a Note under his Attorney's Hand; adjudged, that the Defendant, and not the Plain- 
tit, ought to require the Note of the Attorney, for he could not compel him to give ſuch Note, 
ſo that this Matter did not lie within the Knowledge of the Plaintiff, for if it did, then he is to 
tender the Note, and to give Notice of it to the Defendant. March 156. Dewell verſus Maſon. 
18. Aſumpfit, &c. in which the Plaintiff declared, that the Defendant and ſeveral other Co- 
pyholders of the Manor of L. were Complainants in Chancery againſt . R. Lord of that Manor, 
to have their Fines made certain by a Decree of that Court; and that, in Conſideration the Plain- 
tiff, at his Coſts and Trouble, ſhould procure a Decree, that the Defendant ſhou'd enjoy his Co- 
pyhold at a Fine certain, he promiſed to pay the Plaintiff 3 J. after fuch Decree obtained, upon 
Requeſt ; and then he ſet forth, that he had obtained ſuch a Decree at his Coſts; and % at ſuch 
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a Day he required the Defendant to pay 3 J. he did not pay it; upon Non Aſſumpfit pleaded, the 
Plaintiff had a Verdict; and it was moved in Arreſt of Judgment, that the Declaration was ill, 
becauſe the Plaintiff had nor alledged that he gave Notice to the Defendant, that he had obtained 
the Decree; and adjudged, that he need not give ſuch Notice, becauſe the Defendant himſelf was 
one of the Complainants in the Suit upon which the Decree was obtained, and a Party to it. Hill. 
5 Jac. Telv. 121. Aſp verſus Doughty. 3 

19. The Defendant took the Plaintiff's Son to be his Clerk, and covenanted with the Father 
to give the Son ſo much for every Quire of Paper he ſhould write, and for Non- payment of the 
Money the Action was brought; and adjudged good, without alledging Notice given to the De- 
fendant how many Quires the Son wrote, becauſe it was to be done by a third Perſon; in which 
Caſe the Parties, Plaintiff and Defendant are in aquali gradu as to the taking Notice. Allen 9. 
Needler verſus Gueſt. | 3 3 | 

20. In Aſumpfit, &c. the Plaintiff declared, that V. R. aſſaulted him, &c. and that the De- 
ſendant, in Conſideration the Plaintiff would not proſecute the ſaid V. R. promiſed to pay him as 
much as he was damnified ; then he ſets forth, that he did not proſecute V. R. nor yet doth, and 
that he was damnified ſo much, Cc. which, tho' at ſuch a Time and Place, the Defendant was 
required to pay, he did not; upon Non Aſſumpfit pleaded, the Plaintift had a Verdi&; it was 
moved in Arreſt of Judgment, that the Plaintiff ſhould have given the Defendant Notice how 
much he was damnitied; but adjudged that he need not, becauſe the Defendant had taken upon 
him to pay the Damage, which being aſcertained by the Plaintiff, and required to be paid, the 
Defendant mult pay it. Alen 22. Fyner verſus Jefferies, | 

21. Debt upon Bond, conditioned, that whereas the Plaintiff was bound with the Defendant 
(who was an Exciſe-man) that he ſhould give a true Account in the Exchequer, &c. that the 
Defendant ſhould ſave him harmleſs, c. He pleaded Non damnificatus ; the Plaintift replied, 
that a Scire facias was brought againſt him out of the Exchequer upon the ſaid Bond, and that he 
retained an Attorney, &c. and upon Demurrer it was objected, that the Plaintift ought to have 
given Notice of the Scire facias ; but adjudged, that it was not requiſite. 1 Vent. 35, 78. King 
verſus Atkins, 

22. The Defendant promiſed the Plaintiff, that if ſhe married with the Conſent of IV. R. he 

would ſettle ſuch a Farm on her for her Advancement in the Marriage ; ſhe afterwards married, 
and for not ſettling the Farm the Action was brought; after a Verdict for the Plaintiff, and 
1302 J. Damages, it was objected in Arreſt of Judgment, that the Plaintift had not given the De- 
fendant Notice of the Conſent of W. R. but adjudged, that where one might take Rakes of the 
Thing as well as the other, there it was not requiſite. 2 Sid. 115. Spratt verſus Agar. 1 Sid. 36. 
Brown verſus Stephens. S. P. 
23. Treſpaſs, &c. wherein the Plaintiff ſet forth, that he made a Leaſe for one Year to the De- 
ſendant of Lands in N. H. and B. and ſo from Tear to Tear as long as both Parties ſhould agree, 
rendring Rent, which being in Arrear for one Year and an ha/fy he diſtrained five Quarters of 
Barley, Cc. and that the Defendant apud H. did reſcue the ſame; upon Not guilty pleaded, the 
Llaintiff had Verdi& ; and one Objection to the Declaration in Arreſt of Judgment was, that the 
Plaintiff did not ſet forth that he gave Notice to the Owner of the Corn, that he had diſtrained it 
ſor Rent; but adjudged, that Notice in this Caſe is not neceſſary, becauſe the Action was not 
brought upon the Leaſe, but againſt the Defendant as a Y/rong-doer, and the Setting forth the 
Leaſe was only an Inducement to the Wrong. 1 Lutw. Rep. 213. Belaſiſe verſus Burbridge. 

24 In a Special Verdict in Ejectment, the Caſe was, The Father being ſeiſed in Fee, and ha- 
ving Iſſue only one Daughter named Katharine, ſettled his Lands upon Truſtees and their Heirs, 
to the Uſe of himſelf for Life, and afterwards to Katharine in Tail, provided ſhe * married with 
the Conſent of the Truſtees, or the major Part of them, Cc. but if not, then the ſaid Truſtees 
ſhould raiſe a Portion out of the ſaid Lands for her Maintenance, Remainder over to Laetitia (his 
Siſter) in Tail, &c. The Daughter Karharine being then but two Years of Age, had Notice of 
this Settlement at fourteen Years old, but not by the Truſtees, and at the Age of eighteen Years 
ſhe married, &c. without the Conſent of the Truſtees, or the major Part of them: The chief 
Queſtion was, whether her Eſtate-tail was determined, &c. and it was inſiſted, that it was, tho 
ſhe had no Notice of this Proviſo given to her by the Truſtees themſelves, becauſe by the ſame 
Means that. ſhe takes Notice what Eſtate ſhe hath in the Lands, ſhe may likewiſe take Notice 
of the Limitation in this Proviſo: That in all Caſes where Conditions are annex<d to Eſtates to 
pay Money, there Notice is neceſſary ; but where Eſtates are limited upon Performance of collate- 
ral Acts, tis not neceſlary, that where an Eftate is created by the Act of the Party, and reſtrain- 
ed by particular Limitations, without any Appointment of Notice; there the Law will not add 
Notice and make it neceſſary, becauſe the Perſon who created the Eſtate might have given it upon 
what Conditions he pleaſed: Sed per Curiam, ſince it cannot be intended that the Father would 
diſinherit his Daughter and only Child, without having any Notice of this Settlement, tho' he 
had not appointed any particular Perſon to give Notice; ſo it muſt neceſſarily be preſumed, that 
he intended ſhe ſhould have the Eſtate, unleſs upon Notice ſhe had refuſ:d to comply with the 
Conditions impoſed on her; now, the Daughter being Heir at Law, and having a good Title as 
ſuch, if any Conveyance be made to defeat ſuch Title, by the Rules of Law and Reaſon, ſhe ought 
to have Notice of it; *tis true, in Fry and Porter's Caſe, Notice was not held neceſſary ; but the 
Reaſon was, becauſe the Deviſe was to a Grandavghter, who was not Heir at Law, (for the Earl 


of Newport had three Sons then living) and therefore the Parties who were concerned ought to in- 
4 form 


Nuncupative Will. 
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form themſelves upon what Conditions they were to have the Eſtate; for theſe 
was given, that the Eſtate-tail was not determined, without Notice had been 
Katharine by the Truſtees themſelves. 3 Mod. 28. Malloon verſus Fitzgerald. 

25. Debt upon Bond, conditioned to pay all ſuch Charges as ſhall appear to be due to the 
Plaintift's Attorney in proſecuting the Defendant at his (the Plaintiff*s) Suit: The Defendant 
pleaded, thar it did not appear what was due to the Attorney ; the Plaintiff replied, that 9 J. was 
due, of which the Defendant had Notice, but did not pay it; the Deſendant rejoined, that it did 
not appear what was due, and traverſed the Notice; and upon Demurrer the Plaintiff had Judg- 
ment, becauſe the Defendant ought to take Notice at his Peril what was due to the Attorney, he 
being no Party to the Action; *tis true, where the Matter falls properly under the Knowledge of 
the Plaintiff, he ought in ſuch Caſe to give Notice to the Defendant. 4 Mod. 230. Pitman verſus 
Biddlecomb. | | 

26. Aſſumpfit, &c. in which the Plaintiff declared, that whereas T. P. owed him, (the Plaintif) 
30 l. upon Bond, the Defendant promiſed, that if the Plaintiff world deli ver up the ſaid Bond, he 
(the Defendant) would pay the 30 J. and the Plaintiff averred, that he did deliver up the Bond to 
T. P. of which the Defendant had Notice, but had not paid the Money; after a Verdict for the 
Plaintiff, it was moved in Arreſt of Judgment, and adjudged, that the Delivery in this Caſe muſt be 
intended to the Obligor, and that Notice need not be given to the Defendant, that the Plaintiff had 
delivered the Bond, becauſe the Defendant might reſort to T. P. to know, whether it was deli- 
vered up or not, becauſe he was particularly named in the Declaration; but if he had not been 
named, then Notice might be neceſſary. 2 Salk, 457. Smith verſus Goffe. 


Reaſons Judgment 
actually given to 


Nuncupative Will, 
(A) 


That it is, and the Effects of it. 


Nuncupative Will is made by a Verbal Declaration of the Teſtator's Mind, before 
a ſufficient Number of Witneſſes, which being reduced into Writing either before 
or after the Death of the Teſtator, is good to diſpoſe his perſonal Eſtate, bur 
not his Lands. 

2. Before the making the Statute 29 Car. 2. it was neceſſary not only to put ſuch Will in 
Writing, but to prove it likewiſe by Witneſſes in the Spiritual Court, and to have it under 
the Seal of the Ordinary ; for where an Adminiſtrator exhibited a Bill in Equity againſt the 
Defendant, to have a Diſcovery, and an Account of the Inteſtate's Eſtate ; he pleaded, that 
the ſuppoſed Inteſtate made a Nuncupative Will, and T. P. Executor, and inſiſted, that he 
was not accountable to the Plaintift as Adminiſtrator, nor to any other Perſon whatſoever, 
but only to the ſaid T. P. as Executor; but it was decreed, that a Nuncupative Will, be- 
fore Probate, is not pleadable againſt an Adminiſtrator. x Ch. Rep. 122. Verhorne verſus 
Breuin. 

3. But now by a late Statute, tis enacted, That a Nuncupative Will ſhall not be good exceed- 
ing 30 l. unleſs proved by three Witneſſes, who were preſent at the Making thereof; nor unleſs it 
was made in the Time of the laſt Sickneſs of the Deceaſed, or in his Hotiſe, or where he hath 
been reſident for ten Days before, unleſs ſurpriſed in Sickneſs from Home: And no Evidence ſhall 
be given to prove ſuch Will after fix Months, unleſs tis committed to Writing within fix Days af- 
ter the making. | | 

Neither ſhall any Letters Teſtamentary, or Probate of ſuch Will, paſs the Seal of any Court till 
fourteen Days after the Deceaſe of the Teſtator, nor until Proceſs hath iſſued to call in the Widow, 
or next of Kin, to conteſt it. 29 Car. 2. cap. 3. 

4. By the Statute 29 Car. 2. tis enacted, That 0 Will in Mriting concerning any Perſonal 
Eftate, ſhall be repealed, or any Clauſe therein altered, by any Words or Will by Word of Mouth, 
except the ſame be put into Writing in the Life-Time of the Teſtator, and read to, and approved 
by him, and proved to be ſo done by three Witneſſes : After the making this Statute, George Stc- 
nywell, by bis Will in Writing, made Elizabeth his Wife Executrix, and deviſed to her all the 
Reſiduum of his Eſtate, after ſome Legacies paid; Elizabeth died in the Life-Time of George 
her Husband and Teſtator, and then he made a Codicil by Word of Mouth, and deviſed to Geo. 
Robinſon all which he had given to his Wife ; and adjudged by the Commiſſioners of Delegates, 
that this was a good Codicil Nuncupative, and that tis quaſi a new Mill, for ſo much as he had 
given to his Wife ; and that it was no Alteration of the Mill in Writing, as to that, becauſe there 


I's 


was no ſuch Will, for the Operation of it was determined by the Death of the Wife dying in the 


Life-Time of the Teſtator, ſo that as to the Reſiduum deviſed to her, it was totally void. Raym. 
334. Stonywell's Cale. | 
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Nulante. 
See Ac. Caſe. (I) per totum. 


(A) 


N a Onod permittat, &c. the Plaintiff declared, that the Defendant had erected on his 
Freehold Lands one Houſe ſo near the Plaintift's Houſe, that Part of it hung over his 
Houſe, in Breadth ſeventeen Inches, and in Length ſeventeen Foot, ad nocumentum li- 
beri tenementi ſui, and to his Damage 10/. it was objected againſt this Declaration, that 

the Plaintiff bad not alledged any certain Nuſance, (viz.) that the Rain fell on his Houſe 

from that which the Defendant had newly built, or that his Houſe was damnified or rotten by 
the Rain ſo falling, or that his Lights were ſtop'd ; but only in general, that it was ad nocumentum 
literi tenementi; \ adjudged, that the Law doth not compel a Man to ſet forth, that which ap- 
pears clear to the Court upon the very Face of the Declaration, which in this Caſe was, that 
the New built Houſe hung over the Plaintiff's Houſe ſo many Feet ſo that of Neceſſity the 

Rain which fell from the one muſt fall on the other. Mich. 8 Jac. 9 Rep. 54. Batten's Caſe. 

2. Indictment for a Nuſance was quaſhed, for that it concluded in detrimentum omnium inbabi- 
tantium. 1 Mod. 197. Sir 1 Thorogood's Caſe. 

3. A Prohibitory Writ iſſued out of B. R. againſt Betterton and other Actors, for erecting a 
New Play-Houſe in Little Lincoln's Inn- Fields, reciting, that it was a Nuſance to the Neigh- 
bours, and therefore prohibits them to continue-it, but they not obeying this Writ, an At- 
tachment was granted againſt them; it was objected, that ſuch an — * could not be 
granted, becauſe the Parties had no Way to defend themſelves, but to be examined upon Interro- 
gatories upon Oath, and that they were ready to make Oath, that it was not a Nuſance, and that 
the moſt proper Method was to proceed by Indictment, and then the Jury would conſider, whether 
it was a Nulance of not; and this was the better Opinion. 5 Mod. 142. 

4. Moved to quaſh an Indictment for keeping Hogs in the back Streets in London, becauſe 
by the Statute 2 Hall. & Mar. cap. 8. Par. 20. the Hogs are forfeited ; adjudged, where a new 
Penalty is applied to an Offence, which before was indictable at Common Law, the Remedy 
may be purſued either by the Penalty or by Indictment ; as in this Caſe, before the Statute it 
was an Offence to keep Hogs in the Streets, and by the Statute a Penalty is added to that Offence, 
(viz.) a Forfeiture of the Hogs; but tis otherwiſe where a Statute makes the Offence, and 
appoints the Puniſhment ; for in ſuch Caſe, that very Remedy which is given by the Statute mult 
be purſued, and no other; then it was objected, that this Indictment was concluded contra for- 
mam Statuti; but that was held only Surpluſage ; but admitting it be a Fault, it being an In- 
dictment for a Nuſance, B. R. will not quaſh it; therefore the Defendant muſt demur to it. 2 Salk, 
460. The King verſus Wigg. £5 


Daths. Sce Officer, (D) 11, 12. 


Offices. 


Grants thereof, good. (A) Of Judicial and Miniſterial Offices, and 
Grants thereof, not good. (B) what Offices are conſiſtent, and what 
Of Forfeitures and Sales of Offices. not. (D) 


(C) 


L 


(A) 
G2ants thereof, good. 


HE Earl Marſhal of England granted the Office of Marſhal of the King's Bench; 
and adjudged, that the Grant was good. 1 Leon. 322. Earl of Shrewsbury's Caſe. 

4 Leon. 19. S. C. 

2. So the Office of Clerk of the Fines to a Judge in Males is reſtrained by the 
ſaid Statute 5 Ed. 6. cap. 16. to be fold. Goldsb. 1 80. Walter verſus Malters. | 

3. The Offices of Chancellor, Commiſſary and Regiſter, are Offices within the Statute 5 Ed. 6. A Baih- 
tho' they chiefly concern Matters pro ſalute anime ; yet they alſo concern Matrimony and Legi- wick of an 
timation, and Ferſonal and Real Legacies, and therefore the ſaid Statute reſtrains the Buying ſuch Hundred 


4 is not<vith- 
Offices. 2 Cro. 269. Dr. Ferrer 's Caſe. 2 ths Sou 


tute. 4 Leon. 33. Godbolt's Caſe. 


1. 


4. So the Office of a Cofferer, which concerns the King's Revenue, is reſtrained by the Statute, 
and muſt not be fold. Hob. 72. Sir Arthur Ingram's Cale. 

5. The King granted the Office of Serjeant at Arms to attend upon the Lord Keeper for Life; 
he may licenſe ſuch Grantee to be abſent, becauſe he is an immediate Officer to the King, tho 
Attendant on the Keeper, and he parts with no Intereſt, but only fuſpends his Service for a 
Time. 9 Rep. 99. Mark Steward's Caſe, cited in Sir George Reynold's Caſe. 

6. The Court of Augmentations was diſſolved by Queen Mary, and united to the Exchequer, 
and all Records and Books of the Court fo diſſolved, wherein the Leaſes and Warrants for ma— 
king them, were enrolled, and all Accounts of her Iſſues and Revenues ſhall be with the Clerk 
of the Pipe in the Exchequer. King Ed. 6. granted the Oilice of Ingroſſer of the great Rolls of 
the Exchequer, or the Clerk of the Pipe, to one Chriſtopher Smith for Life ; the Queen, Anno 20 
of her Reign, granted this Office to one Merriſon, after the Determination of the Grant to Smith; 
and afterwards Anno 30 of her Reign, reciting the Grant to Smith, and her Grant to Morriſon, 
ſhe farther granted ro Hoolley rhe Office of Clerk of the Pipe, and of the Engroſſer of the Pa- 
tents of Dimiſſions and Offices, and alſo the Keeper of the Accounts, Enrolments and Records, 
of the late Court of Augmentations, &c. Habendum to the ſaid Molley for Life, after the De- 
termination of the Grants to Smith and Morriſon; afterwards Smith died, and tho' Morriſon was 
then living, yet upon Smith's Death Woolley poſſeſſed himſelf of all the Records; and it was 
ruled, that Morriſon might enter the Houſe where the Records were kept, and take them 
from Woolley. Moor 289. Morriſon's Caſe. 

7. The Biſhop of Rocheſter granted the Office of Regiſter to one for Life, which was confirm- March 
ed by the Dean and Chapter, and then the Biſhop died, his Succeſſor granted the Reverſion of 38. 
the laid Office to his Son, an Infant, to be exerciſed by himſelf, or his ſufficient Deputy ; adjudg- 070: Car. 
ed, that this Clauſe made the Grant good. Cro. Car. 401. Young verſus Fowler. 2 Cro. 17. Lady RO 
Ru ſſel's Caſe. S. P. Scambler's Caſe. Cro. Elix. 636. Cro. Car. 556. S. C. 

8. A Grant of the Office of Official of an Archdeacon, and of the Office of a Commiſſary of W. Jones 
a Biſhop, to a Lay Perſon, is good, and not reſtrained by the Statute 37 H. 8, (which is but an 293: 
Affirmance of the Common Law) to Doctors of Law only; for ſo it was reſolved in Pratt * and * ro. 
Stoke's Caſe, Hill. 35 Eliz.. where the Office of Commiſſary was granted to one who was Batche- Eliz. 314. 
lor of Lau; adjudged likewiſe, that theſe Offices were Hereditaments, and ſo grantable by the | 
Statutes 1 & 13 Eliz. as Parcel of the Poſſeſſions of the Archdeacon and Biſhop. Cro. Car. 258. 

Il alker verſus Lamb. 

9. In a Special Verdict in an Action on the Caſe, for diſturbing the Plaintiff in the Exerciſe of 

the Office of Regiſter of Policies of Aſſurance ; the Caſe was, This Office was granted to the 
Plaintiff for Life, by the Word Conceſſimus, but the Detendant had a Prior Grant thereof for Years, 
and the Queſtions were, whether the Grant to the Plaintiff was good, and whether this was an 
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Office grantable for Years ; it was inſiſted for the Plaintiff, that the Grant was good by the Word 
Conceſſimus, becauſe the Office was in Being before ; *tis true, if it had been a new Office, then 
there muſt be Words of Creation, as Erigimus, conſtituimus ; but it has been held, that if the King 
| * Dyer grant the Office of Houſe-Keeper, with JE Fes, Tt. Ftis good, tho* there was no ſuch Office 
200. B. before; tho' a * Fee is not always negeſſary; then Ith was objected, that this Office was not 
— grantable for Tears, becauſe tis an Office of Truſt ; for thoſe are Offices of Truſt which concern 
the Common-wealth, the King's Revenues, the Adminiſtration of Juſtice, and the Subjects in ge- 
neral ; now, this Office concerns the King's Revenues, with Reſpe& to the Cuſloms ; beſides, it 
concerns the Intereſt of the Subject in general, for it concerns all Trading Merchants; but ad- 
judged, that the Grant' to the Faintiff was good by the Word Conceſſimus ; tis true, the Origi- 
nal Grant of this Office, Anno 17 Eliu was void, becauſe the Office was then newly erected, 
but tis now made an Office by the Statute 43 Eliz. cap. 1 2. for Regiſtring Policies of Aſſurance; 
and therefore it being an Office in Being, before the Grant to the Plaintiff, *tis good by the 
Word Conceſſimus : Lis trve, there is no Fee appointed, but the Statute requires, that the Po- 
licies ſhall be entered, and the Law will allow what is reaſonable; beſides this Matter is ſettled by 
Uſage ſince the Statute ; if not as a Fee, yet as a competent Recompence for his Labour; and ad- 
miting, that in Strictneſs of Law *tis not an Office, yet "tis a profitable Employment, and there- 
fore va'vable ; but tho' the Plaintiff's Title is good, yet the Defendant's is better, becauſe prior 
to the other ; *ris true, *ris granted to the Defendant for Tears, but * that Grant is good, be- 
cauſe where a greater Eſlate may be granted, there regularly a Leſſer may, where Uſage hath 
not prevailed to the contrary ; and there is nothing in the Nature of this Office to diſable the 
Grant, for there is no Truſt in the Caſe ; all that the Officer has to do, is to write after a Copy, 
es the Making of Subpena's and Sealing them, is granted for Years, Hardres 351. Veale verſus 

Priour. 

10. In Treſpaſs, &c. the Caſe was, That Pagett was ſeiſed of the Office of Cuſtos Brevium 
of B. R. and of Keeping the Rolls, and Making the Ni prius, and that he, and all thoſe who 
had that Office, Time out of Mind, &c. had ſeven Clerks, who had certain Fees, and that the 
Llaintiff, & c. was admitted to the Office of one of thoſe Clerks, and enjoyed it until he was 
turned out by the Defendant Pagett, &c. Upon a Trial at Bar he proved, that he was kept out 
eleven Ycars, and the Jury gave him 600 J. Damages; it was moved in Arreſt of Judgment, that 
this was not an Office, but an Employment, for Pagett was anſwerable for all Miſcarriage, ſo 
that the Plaintiff was no more than one of his Servants; and if ſo, removable at Pleaſure; but 
if the Plaintiff was an Officer, he ought to have ſhewed of what Office, becauſe by his own 
Shewing the Defendant bad ſeveral, and if he was an Officer, then his Office was void, becauſe 
he bought it; beſides, he did not ſet forth, that he was debito mado admiſſus & jurat' ; but ad- 
judged, that admiting it to be no Office, but only an Employment, the Defendant could not turn 
him out at Fleaſure; for if he might, then the Secondary and the Clerks of the Papers of B. R. 
might be turned out by the Chief Clerk, and both theſe Officers claimed Privilege as his Clerks; 
and as to the Buying Offices, thoſe which are ſold by any of the Chief Juſtices, are excepted out 
of the Statute of Ed. 6. Sid. 74. Whitechurch verſus Paget. | 

11. Indebitatus, Aſſumpſit, &c. the Caſe was, The King granted the Office of Comptroller of 
the Cuſtoms in the Port of Exceſter to two, for their Lives, one died ; the Queſtion was, Whe- 
ther the other ſhall have the Whole by Survivorſhip; & per Curiam, he ſhall not, for there ſhall 
be no Survivor in az Office of Truſt, if *tis not granted to them, and to the Survivor; 2 Mod. 
260. Arris verſus Stukley, | 

12. Upon a Mandamus to the Mayor of Norwich, &c. to reſtore one Thacker to the Place of 
Alderman, they return, that Thacker was choſen Alderman Anno 16 Car. 2. and that he took the 
Oaths, and the Declaration, but did not ſubſcribe the ſame when he took the Oath of Office, 
not until the zoth of May, and thereupon they choſe another in his Room; it was objected againſt 
this Return, that it did not appear that Thacker was required to ſubſcribe the Declaration, or that 
it was tendered to him to ſubſcribe : Sed per Curiam, tis not neceſſary, he ought to do it at his 
Peril, and the Office is void for not ſubſcribing, &c. T. Jones 121. The King verſus Thacker. 

13. In a Prohibition the Plaintiff declared, that the Office of Chancellor of the Biſhop of 
Landaff was an antient Office, and grantable by the Biſhop for the Time being, for one or two 
Lives, and to the Survivor, Cc. that it was granted to the Plaintiff and Dr. Loyd, and to the Sur- 
vivor for Life, and that the Plaintiff ſurvived, and was ſued in the Spiritual Court, in order to 
deprive him of the Office by a definitive Sentence, &c. contra Prohibitionem, &c. and upon a 
Demurrer, the better Opinion was, that a Prohibition ſhould go, becauſe the Suit in the Spiritual 

* See Dr. Court was merely for“ Deprivation in a Matter of Freehold, which cannot be determined by the 
Sutton's Civil or Canon Law; and tho* this Office was Spiritual as to its Exerciſe, yet as to the Right it 
Caſe, con- as Temporal, and the Plaintiff having a Freehold in it for Liſe, that makes it determinable at 


. Common Law. 4 Mod. 27. Jones verſus Bean. 


at a Time qyhen the High Commiſſton- Court extended its Pocver too far in Caſes of Deprivation ; for Dr. Sutton bad a Heebold, ard 
might have an Aſſiſe to try his Right. 
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14. By the Statute 1 Will. 3. the Cuſtos Rotulorum is to appoint a Clerk of the Peace upon à 
Vacancy, who may execute it by himſelf or Deputy, for ſo long Time only as he ſhall behav? 
himſelf well, Cc. In a Special Verdict in an Indebitatus for 40 5s. Fees, the Caſe was, The Earl 


of Clare being Cuſtos Rotulorum of Middleſex, did by Writing under his Hand and Seal, Ro 
3 the 


Offices. 


the Plaintiff Harecourt to be Clerk of the Peace, ſo long as he ſhould demean himſelf well : The 
ſaid Earl being removed, the Duke of Bedford was made Cuſtos, who, by Writing under his Hand 
and Seal, appointed the Defendant Fox to be Clerk of the Peace ſo long as he ſhould demean him- 
ſelf well: be Queſtion was, whether the Clerk of the Peace depended on the Cuſtos, and was 
removeable with him, or whether being once appointed by him, had an Eſtate for Life: Et per 
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Holt Ch. Juſt. and by the Court, he hath an Eſtate for * Life. As to the Be inning of this Of- * 77; 


ficer there are only probable Conjectures, but as to his Continuance in the Office, tis to be col- Zudoment 


lected out of the Statute 37 H. 8. and not before; now, the firſt Beginning of a Cuſtos was as af- 


Anno 34 H. 8. there being at that Time ſome Difference amongſt the Juſlices, who ſhould kee 


the Records; and to prevent any farther Diſputes, the King appointed a fit Perſon for that Pu 
poſe ; and becauſe of the Neceſſi 


1— 


Clerk for that Purpoſe, Who was then, and ever ſince, called the Clerk of the Peace, and the 158. 


Words by which he is appointed, (vz.) for ſo long Time only as he ſhall demean himſelf well, 
do plainly import an Eſtate for Life, for when Places depend on Contingencies, it occaſions ne- 

lect in Officers; but when Men have a fixed Eſtate in them, they will be diligent and careful in 
the Exccution. 4 Mod. 167. Harecourt verſus Fox. 

15. Iudebitatus Aſſumpſit for 200 1. received by the Defendant to the Plaintiff's Uſe; upon 
Non Aſjumpfit pleaded, the Jury found a Special Verdict, in which the Caſe was, that John Ham- 
mond, Archdeacon of Lincoln, in Conſideration of 100 J. granted the Office of Regiſter of his Court 
to Two for their Lives ; the Biſhop of the Dioceſe, who was a'ſo Patron of the Archdeacon, ſup- 
poling that this Grant was void by the Statute 5 & 6 Ed. 6. made againſt the Sale of Offices con- 
cerning Adminiſtration of Juſtice, granted this Office to the Defendant, which Grant was con- 
| firmed; then the Survivor of theſe two Perſons to whom the Archdeacon had granted the Office, 

died in Poſſeſſion of the ſame, and afterwards the Archdeacon granted it to the Plaintiff and two 
more for their Lives, and the Life of the Survivor ; and they, before any Office found for the King, 
obtain a Grant thereof from him; it was agreed in this Caſe, that the Office of Regiſter might be 
granted for Lives, it having been uſually ſo granted, and ſo found by the Verdict; and that was 
Young and Stoell's Caſe; ſo a Grant of a Reverfion of an Office of Regiſter, is good, being war- 
ranted by Uſage; and that was Young and Fowler's Caſe; but without ſuch Uſage *tis not grantable 
in Reverſion; and that was H/aulker and Lamb's Caſe; it was agreed alſo, that the Grant of this 
Office, in Conſideration of Money, is void by the Statute 5 & 6 Ed. 6. becauſe it is an Office 
concerning Adminiſtration of Juſtice, and that was Dr. Trevor's Caſe. 12 Rep. 78. 2 Cro. 269. 
S. C. The chief Point was, that ſince the Statute enacts, that the Perſon ſelling ſuch Office ſhall 
forfeit all his Right to it, but doth not ſay to whom, whether the King or the Biſhop ſhall diſ- 
poſe this Office, by taking Advantage of this Forſeiture; and adjudged, that the King ſhall dis- 
poſe it, becauſe where a Stature gives a Forfeiture, and doth not appoint to whom, the King ſhall 
have it, unleſs there is a particular Perſon grieved, as in Caſe of the Forfeiture of the treble Va- 
lue for not ſetting out Tithes; or where a particular Pe:ſon hath an Intereſt in that which is for- 
ſeited, as where a Copyholder forfeits, the Lord ſhall take Advantage of it, and ſo ſhall he in“ the 
Reverfion where the Forfeiture is made by Tenaut for Life: *Tis true, this is at Common Law and 
not by any Statute; but here the Biſhop hath nothing in the Office of the Regiſter, he cannot dil- 
poſe of it in the Vacancy of the Archdeacon; he may conſtitute one to ſupply the Place for a Time, 
but then the next Archdeacon may remove him and put in another; adjudged likew:ſe, that the 
King may conſtitute a Regiſter in this Cale before Office found of the Forfeiture ; tis true, where 
a Freehold is forfeited to the King by any Statute, tis requiſite that an Office ſhould be ſound of 
the Forfeiture; but this was not an Eſtate in the Archdeacon, it is only a Power to appoint a Re- 
giſter; therefore, as to the preſent Vacancy of this Office, *cis a Chattel ſeparate from the Inheri- 
tance, and the King may ſupply it before Office found, tho' it may be true, that the Right of No- 
mination in Point of Eſtate may not veſt in the King before Office found; but the Plaintiff in this 
Caſe had a Grant from the Archdeacon as well as another from the King; ſo that if nothing be 
in the King before Office found, then the Eſtate muſt remain in the Archdeacon, and by Conſe— 
quence his Grant 1s good to the Plaintiffs. 2 Vent. 187, 267. Woodward verſus Fox. 

16. Articles of Agreement, reciting, that whereas Sir [/iliam Godolphin was Auditor of Mule, 


firmed in 
P Parlia- 


. . 1 ment. 
ty of making Entries and joining Iflues, the Cuſtos appointed a Caſes Adj. 


3 Lev. 


290. 


for his Life, and had made the Defendant Deputy, &c. who pro deputatione, did agree to pay to him 


year:y, during the ſaid Deputation 200 J. and in Conſideration thereof the Defendant ſhould have 
all the Rents and Profits of the ſaid Office to his own Ule; there was a Bond for Performance of 
theſe Articles; and upon an Action of Debt brought, the Defendant pleaded the Statute 5 & 6 
Ed. 6. cap. 16. making Bonds for certain Offices void, without the neceſſary Averments; the 
Plaintiff replied, that there was a fixed Salary of 20 J. per Aunum belonging to the {aid Office ; 
that the legal Profits thereof were yearly 329 J. 105. that the Defendant received the {aid yearly 
Sum to his own Uſe, and did not pay 200 J. per Annum to the Plaintiff for ſv many Yeats; there 
was a Rejoinder and a Demurrer to it; adjudged, that where an Office deſcribed by the Statute 
has a certain Salary annexed to it, the Deputation of ſuch an Office, reſerving leſs than the ſtand— 
ing Salary, will not be within the Statute ; bur if there is no certain Salary, and the bees are in- 
certain, in ſuch Caſe Reſerving a certain Sum out of the Fees well not be within the Statute, be- 
cauſe the Deputy is not bound to pay it, unleſs the Fees do amount to it; ſo that Reſerving a 
Sum certain upon a Deputation out of Profits or Fees, which are incertain, is only a Reſervation 
of Part of that which was wholly his own before, and the reſt to his Deputy; fo the Defendant 
had Judgment. Mod. Cafes 234. Godo!phin verſus Tudor. 
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my 4k. 


1 ** 


4 Mod. | 


222, 


4 Mod. 
16. | 


4 Mad. 
275. 


* Poſtea 


5 Mad. 
386. 


9 1. 


cap. 21. 


2 Salk. 
680, 


W. 3. 
Cap. 21. 


17. In Debt upon Bond, the Defendant pleaded the Statute of Ed. 6. againſt buying Offices 
concerning the Adminiſtration of Juſtice; and averred, that the Bond was given for the Purchaſe 
of the Office of Pro voſt- Martial in Jamaica, and that it concerned the Adminiſtration of Juſtice, 
and that Jamaica is Parcel of the Poſſeſſions of the Crown of England; the Plaintiff replied, that 
tis an Iſland conquered from the Indians and Spaniards in the Reign of Queen Elizabeth, and 
that the Inhabitants are governed by their own Laws; the Defendant rejoined, that before ſuch 
Conqueſt they were governed by their own Laws, but ſince they are governed by the Laws of 
England; and upon Demurrer it was adjudged, that Jamaica being conquered, and not plead- 
ed to be Parcel of the Kingdom of England, but Parcel of the Pofleſſions of the Crown; the 


Laws of England did not take Place there until declared fo by the Conqueror, or his Succeflors ; 


the Kingdom of Jreland and the Ie of Man, are Parcel of the Poſſeſſions of the Crown, but are go- 
verned by their own Laws; that if our Laws did take Place there, yet they having Power to make 
new Laws, our general Laws may be altered by them; Judgment for the Plaintifl. 2 Salk. 1. 
Blancard verſus Guldy. 

18. Caſe for Diſturbing him in his Office of Vicar-general, a Special Verdi& was found, that 
the Biſhop of Landaſ granted this Office to the Plaintiff and J. P. habendum conjunctim & di- 
viſim exercend” per ſe vel ſufficien' deputat'; adjudged, this was a good Grant, but if one dies, 
the Office doth not ſurvive, becauſe the Grant was not to the Survivor. 2 Salk, 465. Jones 
verſus Pugh, 

19. In a Scire facias to repeal a Patent, the Caſe was, King Charles the Second granted to R. N. 
the Office of Searcher in the Port at Plimouth, habendum durante beneplacito, and afterwards 
granted the ſame to T. P. for Life, to commence after the Death, Surrender, or Forfeiture of 
R. I. then T. P. ſurrendered to the King, who, in Conſideration thereof granted this Office to 
Kemp the Defendant, to commence after the Death, Forfeiture, Surrender, or other Determina« 
tion of the Eſtate of R. V. it was objected, that the Grant to T. P. for Life was void, becauſe 
it depended upon an Eſtate at Mil, which could neither be ſurrendered or forfeited ; and if fo, 
then the Surrender could be no Conſideration; adjudged, that an Eſtate at Mil in Lands cannot 
be ſurrendered, becauſe tis determinable at the Will of either Party; but an Eſtate at Will in an 

ce is at the Will of the King only, and not of the Party, and therefore may be ſurrendered to 
him, for the Party can by no other Means determine his Will; and *tis the conſtant Practice ſo to 
do, that he who is Tenant at Will to the King of an Office, may forfeit it, upon an Inquiſition ta- 
ken of the Cauſe of Forfeiture, and when that is returned, the Office is forfeited ; that a Free- 
hold of Lands cannot be granted to commence in futuro, or to depend on an Eſtate at Mil; 
but a new Office, or a Rent de novo may be granted to commence in futuro, for 'tis a Creature 
of him who makes it, and never had a Being before the Grant ; and in ſuch Caſe the King doth 
not grant a Reverſion but in Reverſion. 2 Salk. 465. The King verſus Kemp. 

20. In Debt upon Bond given by a Deputy to pay the Principal half the Profits of an Office; 
the Defendant pleaded the Statute 5 C 6 Ed. 6. cap. 16. adjudged, that this Bond is not within 
the Statute, becauſe the Condition is not to pay a Sum in groſs, but half the Profits of an Office ; 
for which, if there ſhould be Occaſion, an Action muſt be brought in the Name of the Principal, 
for they belong to him, tho' the Deputy is to have a Share for his Service. 2 Salk. 466. Culli- 
ford verſus Cardonnell 468. * Godolphin verſus Tudor. S. P. 

21. In a Writ of Error to reverſe a Judgment in an Aſſiſe, for the Office of the Clerk of the 
Peace for Kent, the Caſe was, The Earl of Wincheljea being Cuſtos Rotulorum by a Writing un- 
der his Hand and Seal, made P. Owen Clerk of the Peace during Pleaſure; and becauſe by a late 
Statute he is to continue for Life, the Julticgs in Seffions refuſed to admit him upon this Grant, 
and thereupon the Earl of Minchelſea came into the Court, and ſaid, I nominate P. Owen to be 
Clerk of the Peace, according to Act of Parliament; the Queſtion was, whether this was good, 
not being by Deed; adjudged, that tho' the * late Statute gives the Cuſtos Power to give and 
grant this Office, yet that is only a Power of appointing, and conſequently may be without Deed ; 
for notwithſtanding theſe Words, it cannot be a Grant, or enure as a Grant from the Cuſtos, be- 
cauſe the Cuſtos himſelf is only at Mil, and he who is an Officer at Till cannot make a Grant 
for Life, for his original Eſtate is not ſufficient for that Purpoſe; therefore thole Words mult 
enure as a Power to appoint a Clerk of the Peace, or the Execution of a Power given by the Sta- 
rute, the Conſequence of which is, that this is a good Appointment without a Deed ; for what- 
ever is to take Effect out of an Authority, or by Way of Appointment, is good without Deed; 
otherwiſe where the Thing is to take Effect out of an Intereſt, and is to enure as a Grant. 2 Sulk. 
467. Sanders verſus Owen. | 

22. The Defendant was convicted by the Quarter-Seſſions on the Articles of Miſdemeanors ex- 
hibited againſt him in his Office of Clerk of the Peace, purſuant to the Authority which they bad 
by the late. Act of Parliament, by which 'tis enacted, that the Juſtices in the Quarter-Seſſions, 
or the major Part of them, upon Complaint exhibited in Writing, may, upon Examination and 
due Proof, ſuſpend or diſcharge him; this Conviction being removed by Certiorari, it was ob- 
jected, that one of the Articles exhibited in Writing againft him was, that he did extort and 


iT 


force HJ”. R. to pay him 2 s. 6d. for a Subpena for a Witneſs to appear at the Seſſions, which was 


more than his juſs Fees ; it was objected, that the Article ought to ſet forth what the juſt Fees 
were, that they ſhould have laid the Taking the 25. 6d. to be colore Officii; that they ſhould have 


ſer forth to What Quarter-Seſſions the Witneſs was to appear by Virtue of that Su una, for It 
I | might 


— 


— 
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might be at the Quarter-Seſſions of any County, and therefore not any Matter in the Execution 
of his Office; adjudged, that the Articles are the Foundation of this Proceeding, which ought to 
be as certain and direct as any Fact laid in an Indictment, becauſe they are to deprive a Man of 
his Freehold ; and tho' the Title of theſe Articles, is for Miſdemeanors in his Office, yet he muſt 
be charged with the Fact in the Articles themſelves, and it muſt be laid to be done colore Of- 
ficii ; but here he is not charged with any Thing directly in Execution of his Office. Mod. Caſes 
192. The Queen verſus Baines. | 
23+ By the Statute 1 Mil. 3. the Cuſtos Rotulorum is to appoint a Clerk of the Peace for ſo long 
Time only as he ſhall demean himſelf well : Mr. Owen brought a Mandamus to be reſtored to that 
Office; the Return was, that the Earl of Minchelſea did appoint Mr. Owen to be Clerk of the 
Peace during Pleaſure; that the Earl being dead, the Lord Sydney was made Cuſtos, who appoint- 
ed Mr. Sanders to be Clerk of the Peace of Kent, purſuant to the Act 1 Vill. 3. The Queſtion 
was, whether a Grant of this Office during Pleaſure, which is only an Eſtate at Vill, ſhall be 
ſo governed by the Statute as to make it an Eſtate for Life, when once the Perſon is admitted 
to the Office ; and it was inſiſted, that it did, for 'tis the Statute, and not the Grantor, which 
ives him an Intereſt ; becauſe, when the Perſon is nominated and appointed, the Grantor hath 
executed his Power, and hath no farther Authority to modify or limit what Eſtate he ſhall have in 
that Office: Sed per Holt Ch. Juſt. a Mandamus was denied, for the Clerk of the Peace being 
appointed in another Manner than the Statute directs, the Cuſtos hath not executed his Authority, 
and by Conſequence the Perſon appointed by him in another Manner is not Clerk of the Peace. 
4 Mod. 293. The King verſus Owen. 


(B) 
Gꝛants thereof, not good. 


I. A Grant to a Perſon who is not qualified to execute the Office is void; and therefore Brooke 
the Chief Juſtice of the Common Pleas having granted the Office of Chief“ Pronotary * 2 Ard, 
to his Wife's Brother, revoked the ſaid Grant, becauſe he was incapable to execute the Office. 118. S. P. 
Mich. 5 Mar. Dyer 150. 
2. There being no Chief Juſtice of the Common Pleas, the Queen granted the Office of Exi- 
genter of London to Scroggs ; adjudged, that the Grant was void, becauſe the Office was incident 
to that of Chief Juſtice, &c. 2 Eliz. Dyer 275. Scrogg's Cale. 4 Rep. 33. Mitton's Caſe. S. P. 
Dyer 150. S. P. 
3. H. 8. granted the Office of Clerk of the Hamper to Two for their Lives, of which there 
were two Exemplifications in the ſame Form, one of them being only a Duplicate of the other; 
the original, which was in Cuſtody of one of the Patentees, was ſurrendered by him and cancel- 
led; the Queen, reciting the ſaid Patent and the Surrender, granted the Office to another; ad- 
judged, that when the Original was ſurrendered, the Duplicate is void. Dyer 179. Kemp verſus 
Hales. 
4. If the Office of Marſhal of the King's Bench is granted for Tears, "tis void, becauſe it con- 
cerns the Adminiſtration of Juſtice, and tis a perſonal Truſt repoſed in the Officer, which cannot | 
be transferred to an Executor or Adminiſtrator. 9 Rep. 96. Sir George Reynell's Cale. 
5. A Grant of a judicial Office to Two for their Lives, if one of them dies, the Grant is void, ; 
becauſe there can be no Survivorſhip in ſuch an Office, neither can ſuch Office be granted in Re- 
verſion. 11 Rep. 2. Auditor Curle's Caſe. | | 
6. The King granted a new Office for Regiſtring all Strangers within the Realm, with a Fee to þ 
be taken for the ſame, except Merchant Strangers in London; adjudged a void Grant, 12 Rep. i 
: ö 
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117. Sir Valter Chute's Caſe. 

7. The Queen granted the Office of making out Writs of * Syperſedeas in the Common Pleas to * See 
one Cavendiſb, and ſhe ſent a Meſſenger to the Judges, commanding them to admit him to that Of- 1 Roll. 
fice, which they refuſed to do; thereupon ſhe {ent a Writing to them under the Sign Manual and Rep-185, 1 
Signet, commanding them to the ſame Purpoſe, and to ſequeſter the Profits from the Time of the ba 
Grant into the Hands of ſome ſufficient Perſon, who ſhould give Bond to anſwer the fame to the joe . Ati 
Grantee; which they refuſed likewiſe to do, becauſe it would be a Diſſeiſin of ſome other Perſons chell.s.P. 
in their Freehold, who claimed a Right to make out theſe Writs ; afterwards ſhe ſent another 
Letter to the Judges under her Sign Manual, commanding them to ſee that Payment be made of WM 
the Profits to the Grantee, and that forthwith they admit him to the ſaid Office; thereupon tte e 
Judges attended the Lord Chancellor and the Earl of Leiceſter with their Anſwer, that they could ND 
not admit the Grantee, Cc. without being perjured; and this Anſwer being reported to the Þ} 
Queen, ſhe commanded the Chancellor, the Chief Juſtice of B. R. and the Maſter of the Rolls, to 
bear the Reaſons of the Judges; and the Queen's Serjeant attending at the ſam2 Time, inſiſted 
that it was her Prerogative and Right to grant to the ſaid Cavendiſb the Making out theſe Writs; 
that the Office of Curſitors had been erected by the Queen, by the Means of the Lord Keeper Bacon, | 1 
and ſeveral other Offices; to which the Judges replied, that this Method of Proceeding was not i 
in a Courſe of ſuſtice, that they themſelves claimed nothing in the Making out theſe Writs, but '| 1 
the Fronotarics and Exigenters claimed it as their Frechold for their Lives; therefore they * to LION 
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anſwer this Matter; that the Queen had ſworn to preſerve the Laws; that the Judges had done 
the like; but if they ſhould obey her Commands in this Caſe, they ſhould act contrary to Law, 
and by Conſequence contrary to their Oath, and cited Empſon's Caſe, where the Indictment a- 
gainſt him 7 printed at length; but no farther Proceedings were in this Cale. 1 Aud. 15 2. Ca- 
vendiſb's Cale. 
wg the Queen granted the Office of Clerk of the Crown and Attorney of the King's 
Bench, to a Perſon unskilful in that Office, the Grant is void, and for this there is a Precedent in 
Mich. 5 Ed. 4. ia 2 And. where the Copy of the Record is printed at large. 2 Aud. 118. Vin- 
ter's Caſe. | 
9. Caſe, &c. for that A. was ſeiſed in Fee of ſuch a Manor, and had by Deed granted 
made him (the Plaintift ) his Bailift thereof for Life, and that the Defendant hindered him in the 
Execution of his Office; the Defendant pleaded, that after the Grant aforeſaid, the ſaid 4. grant- 
ed the aforeſaid Manor to B. in Fee, who made the Defendant his Bailift: And per Curiam, tho? 
the Grant to the Plaintiff was for Life, yet the Grantor may diſplace him, becauſe it was an Of- 
fice of Charge and Trouble, without any Fee or Salary. Cro. Eliz. 859. Harvey verſus Newlin. 
10 Rep. 10. In a Suit by the Bijhop of Salisbury, who inſiſted, that the Office of Chancellor of the 
58. S. C. Garter belonged to him; the King referred the Right to the Chief Juſtices and Chief Baron; 
and it appearing to them that King Ed. 4. Anno 15 of his Reign, granted to R. Beaucamp, then 
Bijhop of Salisbury, the Office of Chancellor of the Garter for Life, but without any Fee ; that 
there was no ſuch Officer before, and that the ſaid Biſhop was the firſt Chancellor, &c. and far- 
ther granted, that his Succeſſors, Biſhops of Salisbury, ſhould be for ever Chancellors of the Gar- 
ter; after the Death of Biſhop Beaucamp, the Kings of England appointed the ſucceeding Chan- 
cellors at their Pleaſure, but none claimed it by Succeſſion, therefore the ſaid Judges were of 
Opinion, that the Biſhop had no Right to this Office by Succeſſion ; firſt, becauſe the Patent it 
ſelf was originally void to make a ſucceeding Biſhop an Officer, ſince Biſhop Beaucamp himſelf 
had an Eſtate for Life in the Office; ſo that if he had been removed from the Biſhoprick, he 
would ſtill have continued Chancellor, and his Succeſſor could not, during his Life, which ſhews 
that the Grant was made to him in his natural Capacity, and not in his politick Capacity, fo 
that 'tis plain he did not take an Inheritance in Succeſſion in the Office; belides, the Office was 
never executed by a Succeſſor, as ſuch. Moor 808. Biſhop of Salisbury's Caſe. 
- Salt 11. King James granted the Office of Superſedeas to one Michell, and thereupon Brownlow 
Rep. 188. Chief Pronotary, brought an 4ſſ;Je againſt him for a Diſſeiſin of the Profits of his Office, &c. 
206, 288. The Defendant Michel/ obtained the King's Writ to the Judges, reciting the Grant of this Office, 
8. C. commanding them not to proceed Rege inconſulto; and it was argued againſt the Writ, that the 
Court might proceed, becauſe the Writ doth not mention, that the King had a Title to the 
Thing in Demand, nor any Prejudice which might happen to the King if they ſhould proceed; 
the Cauſe was compromiſed, but the King granted by a Privy Seal, that he would never after- 
wards make any Grant of any other Members of Offices in the Common Pleas. Moor 844. Brown- 
low verſus Cape. | 
Palm. 12. Dr. Sutton being a Divine, and not bred up in the Knowledge of the Canon or Civil Law, 
450. was made a Chancellor by the Biſhop of Glouceſter for Life, and his Grant was confirmed by the 
Latch Dean and Chapter; but adjudged, becauſe he had no Knowledge in thoſe Laws the Grant was 


you 8 void. Cro. Car. 65. Dr. Sutton's Caſe. 


65. Noy 91. Godb. 390. Litt. Rep. 2. 


13. Covenant, Cc. brought by the Mayor and Commonalty of London againſt the Defendant, 
for Rent reſerved upon a Leaſe for Years made by them of the Garble Office; the Defendant 
pleaded, that the Office was an Office of Truſt, and ſo not to be leaſed for Years; upon Demur- 
rer to this Plea, it was inſiſted for the Mayor, Cc. that he had a Fee-ſimple in the Office, and 
not a meer Truſt to execute it; and that he may lawfully make a Deputy to execute it; and if ſo, 
then this Leaſe ſhall be in Nature of a Deputation; but it was argued for the Defendant, that 
this Office is veſted in the Corporation for the publick Good, and not in the Mayor, &c. to 
make a Profit of it by leaſing it out under a Rent reſerved; for tho' he may make a Deputy to 
execute it, he cannot make a Leaſe of it for Profit; and the Court ſeemed of that Opinion, but 
no Judgment was given Mayor and Commonalty of London verſus Hutton. Siyle 357. 

2 Mod. 14. In a Special Verdict in Aſſumpſit, the Caſe was, The Queen granted to Sir Robert Howard 
260. the Office of Stewardſhip of the Honour of Pomfrett for Years, habeadum from the End of a for- 
yn c. mer Term, in which Stewardſhip were compriſed Corrts-Leer and Courts-Baron; the Defendant 
8 procured a ſubſequent Grant thereof, and by Virtue of the ſame he held a Court and received 
See Mead Money, for which the Action was now brought as received to the Uſe of the Plaintiff; adjudged, 
v. Len- that the Grant in Reverſion for Years of the Office of Steward of a Court-Leet is void, becauſe tis 
than. judicial Office; but tis otherwiſe of a Court. Baron. 2 Lev. 245. Howard verſus Mood. 


I (C) Cf 


Offices. 


1 
Ok Foꝛkeitures and Sale of Offices, 


1. QMith brought Debt againſt the Executor of one Coleſhill, upon a Bond conditioned for Per- ad 

8 formance of Covenants, & c. The Defendant — hs Statute 5 Ed. 6. againſt felling 13 5 
Offices, by which 'tis enacted, That every Bond for Money or Profit to be given for any Office or 
Deputation of any Office (mentioned in the Statute) ſhall be void againſt the Maker thereof, &c. 
then ſhe pleads, that the King granted to T. Coleſhill, the Office of Surveyor of the Cuſtoms in as 
ample Manner as one Leonard had the ſame, and appointed him to be the Officer, and he bein 
thus ſeiſed thereof, an Agreement was made between him and Smith, (the Plaintiff) that Smith 
ſhould be Colejhil's Deputy, and in Conſideration thereof ſhould pay unto Cole/hill 600 l. and that 
they would procure a new Grant of the Office to them and the Survivor; and afterwards an 
Indenture was made between them for the ſaid Purpoſes, in which likewiſe Coleſbill covenanted 
with Smith to ſurrender his Letters Patents to the Queen, in order to procure a new Grant, and 
that he would not take any of the Profits, except ſuch as were agreed on in the ſaid Indenture, 
and that Smith ſhould have the Reſidue during his Life, and that if he died in the Life-Time of 
Coleſhill, then he to pay the Executors of Smith 3001. and Smith covenanted to pay Coleſhill 100 J. 
per Ann. out of the Profits of the Office; then the Defendant averred, that theſe Indentures were 
made for the Exerciſe of the ſaid Office ; and upon Demurrer to this Plea, it was inſiſted for the 
Plaintift, that the Bond was good ; for if a Man is bound to precure a Grant of an Office, the Bond 
is good for that Matter, and if it ſhould likewiſe be to exerciſe that Office, tis void for that, but 
ſtill remains good for the other Part: Sd per Curiam, an Obligation is an entire Act of the Obli- 
gor, which Act cannot be void and good at the ſame Time, becauſe theſe are Contraries; tis true 
Part of a Bond may be good, and Part not, but not as a Bond; as for inſtance, T. S. and a Feme 
Covert enter into a Bond, Cc. there the Words of a Feme Covert are void; for as to her *tis no 
Bond, but {till 'tis a Bond as to T. S. and entire, where tis really a Bond; and therefore this Caſe 
is not like to Bonds with impoſſible Conditions and with Conditions againſt Law : Now in this 
Caſe, the Bond was made for Performance of Covenants, concerning the Deputation and Profits 
of an Office, and all the Covenants in the Indentures concern the ſame Office ; therefore a Bond 
made for Performance of ſuch Covenants, is within the Statute, and by Conſequence void. 2 Aud. 

55. Smith verſus Coleſhill, | 

2. Sir George Reynell forfeited the Office of Marſhal of the King's Bench, by ſuffering ſeveral 
voluntary Eſcapes; and in ſuch Caſe the King may ſeiſe the Office without a Sci. fa. 9 Rep. 95. 

Sir Geo. Reynel's Cale. 

3. But where the Priſoners encreaſed, and there being no Room to lodge, he built a new 1 
Houſe, within the Precincts of the Marſhalſea, and removed a Priſoner thither, who was in Exe- 11 
cution ; this was adjudged no voluntary Eſcape, and by Conſequence no Forfeiture, 2 Bulſt. 58. | 
Mead verſus Sir Geo. Reynell. | 

. There are two Cauſes of Forfeitures, Abuſer, non Uſer ; Abuſer, as if the Marſhal or Gaoler | 
ſuffer voluntury Eſcapes ; Non Uſer of any Office which concerns the Adminiſtration of Juſtice, and | 
which requires continual Attendance; but Non Uſer of ſome Offices is no Forfeiture, if the Non- | 
attendance be no Damage to him who is Officer. 9 Rep. 49. In the Lord Shrewsbury's Caſe. 

5. There was a Sentence in the Star-Chamber againſt Sir John Bennet for Bribery, who af- | 
terwards brought an Aſſiſe for the Office of Chancellor to the Archbijhop of Tork, and upon a | 
Motion for an Injunction, by Reaſon of that Sentence, he produced the King's Pardon, in which | 
Briberies were recited, and all Penalties and Diſabilities by Reaſon thereof, pardoned; and re- | 
ſolved by all the Judges of England, that the Pardon took away the Force of the Sentence, which | 
Sentence did not deprive him of the Office, but only of the Execution of it, for it could not | 
take away the Office, becauſe it was a Frechold, Cro. Car. 40. Bennet Sir John verſus 
Eaſdale. 

K Debt upon Bond, conditioned to perform the Covenants in a Leaſe of the Bailywick of the 1 | bf 
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Dutchy in the Savoy, by which, amongſt other Things, the Goods of Felons were demiſed; and 
the Leſſor made the Defendant his Deputy Bailiff, rendring 60 J. per Ann. and upon Demurrer (FA 
adjudged, that this Leaſe was void upon the Statute of Ed. 6. made againſt Buying and Selling = 0 3.il. 
Offices; for tho* bond felonum may be demiſed, yet being joined in the ſame Deed with makin 1 
the Defendant Deputy Bailiff, and wherein the Bailywick was demiſed to him, the whole is e 
void; but the Truth being, that the King was ſeiſed iz Fee of this Bailywick, who demiſed it to Ne 
the Plaintiff, who demiſed it to the Defendant, and Offices in Fee are excepted out of the Sta- n 
tute, and Under-Leaſes of ſuch Offices incluſively. 2 Lev. 151. Ellis verſus Ruddle. T7 8177 
7. The Marſhal of B. R. having not attended for two Terms, another was ſworti in his Place; Mod. Ca, | 1 
but as to the Poſſeſſion the Court left it to be determined by Law; the new Marſhal made a 9": 1 1 
Forcible Entry into the Priſon; and a Motion being made, that the Court would quiet the Poſ- WH! ff 
ſeſſion, till the Right between the two Marſhals was determined, and the rather, becauſe this Le 
Officer having ſo immediate Dependance on B. R. it would be diſreſpectful to apply to any other FB 
Juriſdiction to have an Inquiſition for a Foreible Entry, and that the Juſtices of Peace might re- 1 
fuſe to meddle with it ſor that Reaſon; but adjudged, that B. R. bath no Original fannt 
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of Forcible Entry; and this being a Queſtion of Right between two contending Officers, it muſt 
be decided in that Manner as the Law directs: The new Marſhal when he was ſworn produced 
a Leaſe from the Grantee of the Office for a certain Number of Years, determinable upon his 
Life, which is good; but that a Leaſe for Years abſolutly had been void, becauſe of the Danger 
of its going to Executors or Adminiſtrators. Mod. Caſes 57. Sutton's Caſe. 


(D) 


Of Judicial and Miniſterial E 2 what Offices are conſiſtent; 


1. A Remembrancer of the Exchequer, who, held that Office by Patent for Life, was made a 
Baron of that Court ; adjudged, that his Office of Remembrancer was ipſo. fatto void 
and determined, and there needs no Sci, fa. to repeal his Patent, becauſe a Man cannot be Judge 
and Miniſter in one and the fame Court. 3 Eliz. Dyer 198. | | 
2. An Annuity was granted to one to exerciſe the Office of a Steward, and it being Þ Arrear, 
he brought a Writ of Annuity for it, and had Judgment to recover; then he brought 2 Scire 
facias to have Execution, to which the Defendant pleaded, that periding the Writ, he was re- 
uired to keep a Court, & c. but tefuſed ; and this was adjudged a good Plea ; for upon the Sci. 
a. he had Judgment for the Arrears due before and pending the Writ, and after, if he refuſeth, 
c. the Annuity ceaſeth. Paſch 23 Eliz. Dyer 377. {977% 47-8 80 
3. Judgment in a Y/rit of Right in the King's Court in his Caſtle of Riſing in Norfolk ; and 


upon a Writ of Falſe Judgment brought the Error aſſigned was, that idem Dominus Rex by his 


Writ of Right Patent præcepit Ballivis ſuis de Rifing Caſtle, & c. quod plenum rectum teneant, 
when that Court, and the Proceedings therein, were coram ſectatoribus, and not coram Ballivis ; 
but the Judgment was affirmed, becauſe the Bailiffs are to make the Summons, and the Suitors 
to do Juſtice; and where the King is Lord, the Writ is directed to the Bailifts, but where a Sub- 
je& is Lord, *tis directed to the Lord himſelf. Capell verſus Church. Moor 1. 

4. A Conſtable is a miniſterial Officer, and therefore if a Warrant is directed ©o bby by a Ju- 
ſtice of Peace, he may make a Deputy to execute it, and ſuch a Deputy ſhall have the Benefit of 
the Statute 7 Fac. cap. 5.to have double Coſts; but all Returns made by ſuch an Officer ought 
to ba in the Name of the Principal; 'tis otherwiſe in the Caſe of a Judicial Officer, for he being 
perſonally to do Jultice, cannot make a Deputy. 2 Bulſt. 77. Phelps verſus Minchcomb. Moor 
845. S. C. See Leet. (A) 16. contra. S. C. cited in Sid. 355. and doubted, 

5. Ina Writ of Right, the Plaintiff demanded duas partes Cuſtodiæ de Hay in tres partes di- 
vidend' in the Forrelt of C. it was objected againſt this Writ, that it ought to be Officium cuſtodiæ 
duarum partium, c. like advocatio duarum partium Eccleſia, & c. and not duas partes advocatio- 
nis; beſides in duas partes dividend' is wrong; for it ſhould be in duas partes diviſas, becauſe 
the Word dividend” is not proper in any Manner of Writ, except a Writ of Partition ; neither 
will a Mit of Right lie of an Office, for 'tis not /iberum tenementum by the Common Law, but 
the Party grieved may have a Quod permittat ; and of that Opinion was all the Court. Mich. 
31 Eliz. Leon. 36. Salway verſus Luſon. | 

6. In Falſe Impriſonment, the Defendant juſtified the Putting the Plaintiff in the Stocks; for 
that he (the Defendant) was Conſtable, and that the Plaintiff brought a Child of two Months 
old, and left it in the Church, that it might be ſtarved, and thereupon the Defendant put him 
in the Stocks till he ſhould agree to take the Child ; and upon a Demurrer this was held a good 
Juſtification, becauſe the Plaintiff had a felonious Intention to deſtroy the Child, and the Act of the 
Conſtable was only to prevent the Felony, which he might do by Virtue of his Office. Moor 


284. Keale verſus Carter. 


7. Reſolved, that an Alderman may refign his Office of Alderman to the other Aldermen in 
Common Council; *tis true, a Reſignation ought to be to a Superior; but this is not properly a 
Reſignation, but a Relinquiſbing his Oitice. 2 Roll. Rep. 11. Hazard's Caſe. 

8. Prohibition to the Court of Cheſter, to ſtay a Suit upon an Engliſh Bill, in which the Ear! 


of Rivers was Plaintiff, for that the Earl of Derly was Chamberlain of Cheſter, and Judge of the 


Court, and that the Plaintiff had married his Silter ; but a Prohibition was denied, becauſe Fa- 
vour ſhall not be preſumed in a Judge. Hard. 503. Brooks verſus Lord Rivers, 12 Rep. 114. Earl 
of Derly's Caſe. 

9.. Mandamns to reſtore him to the Office of Town-Clerk of Sandwich ; the Return was, that 
he being Town-Clerk, was ſuch a Year choſe Mayor, and accepted and executed that Office, 
and afterwards was choſe a Jura, which is a Juſtice of Peace there, and that in Sandwich there 
hath been Time out of Mind a Court of Record, held before rhe Mayor, where the Town-Clerk 
ought to attend as Miniſter ; the Queſtion was, whether the Office of a Mayor and Town-Clerk 


were compatible, and the Court inclined, that they were not, becauſe the Mayor is the Judge, 


and the Town-Clerk the Miniſter of the Court, and ſhall be fined for his Defaults, and he could 
not impoſe a Fine upon himſelf ; 'tis as inconſiſtent in one Perſon, as a Chief Juſtice to be Pro- 
notary or Clerk of the Papers; or as a Biſhop to be a Parſon in his own Dioceſe, for he cannot 


viſie himſelf, tho' he may have a Church iz Commondam in another Dieceſe. Sid. 305. Verriv? 
verſus Mayor of Sandwich, | 
1 | 


10. In- 


; Officers. 


10. Information againſt the Defendant for executing the Office of Bailiff in arreſting T. S. not 
having taken the Oath appointed by 27 Eliz. cap. 12. after a Verdict the judgment was ſtay'd, 
becaule tis not alledged that he was a General Bailiff, and being charged only for a ſingle Act, 
in arreſting one Man, he ſhall be intended a Special Bailiff ; and if fo, he is not within that 
Act. 2 Leu. 151. The Ring verſus Watts. 

11. Error of a Judgment in Neuber -Court, of which the Mayor is Judge, and the Error aſ- T. Tones 
ſigned was, that he had not taken the Oath according to the Statute 25 Car. 2. which makes 81. S. C. 
the Office void; for the Judgment was coram non judice ; *tis true, the Statute makes the * Of- T. Jones 
fice void, but that is only as to himſelf, to ſubject him to a Fine for intermedling ; beſides this 137. 2:4 
is not aſſignable for Error, becauſe *tis contrary to the Record, which admits him to be Fudge, pra : 
and if he was only ſo de facto, tis ſufficient ; but adjudged, that the Statute makes the Office 8. P. ; 
void to all Manner of Purpoſes concerning Juriſdiction; and if ſo, then this Matter is aſſign- 
able for Error, tho' contrary to the Record ; but it was adjudged contrary in the following Cale. 

2 Lev. 184. Hipſley verſus Tuck. 

12. Error of a judgment in Norwich Court, for that the Sheriff, who was Judge of the Court, Jones 
had not taken the Oath according to the Statute 13 Car. 2. cap. 1. the Defendant pleaded, that 
the Oaths and Declaration were not tendered to the Sheriff; and upon Demurrer to this Plea, it 
was adjudged this Matter was aſſignable for Error, becauſe tis contrary to the Record and Ad- 
mittance of the Parties; beſides this Statute requires, that the Oath ſhall be tendrred, &c. and 
the Declaration likewiſe to him to ſubſcribe, and the Tender is traverſable ; *tis true, the Pro- 
viſo by which the Office is made void upon Default of Taking the Oath, Cc. ſtands by it ſelf; 
and is abſolute, yet it ſhall relate to the firſt Part of the Statute, which appoints it to be ten- 
dered. 2 Lev. 242. Denning verſus Norris. 

13. There is a Diſtinction where a Perſon uſurps an Office, and where he comes in by Co- 
Jour of an Election; for in the firſt Caſe the Acts of ſuch an Officer are void, but the Acts of 
the other ſhall bind, tho' he is no more than an Officer de facto; as for Inſlance, Queen Eliz. 
incorporated the City of Wells by one Name, and King Car. 2. by another, and a Mayor being 
choſen by Virtue of their new Charter, he with the greater Number of the new Corporation, 
put the Common Seal to a Bond; it was adjudged, that the Bond was good, tho' it was only 
ſealed by a Mayor de facto; becauſe all Miniſterial and Judicial Acts done by an Officer only de 
fatto, are good. 1 Lutw. 508. Knight verſus Mayor of I/11s. 

14. Information againſt Dr. Burrell for exerciſing the Office of Cenſor of the College of Phyſici- 
ans, not having taken the Oaths as by the Statutcs * 25 Car. 2. cap. 2. and 31 Car. 2. cap. 1. is *7 & 8 
directed, by which all Perſons who ſhall be admitted into any Publick Office or Employment Ec- W. 3 cap. 
cleſiaſtical or Civil, are obliged to take the Oaths, Cc. Upon Not guilty pleaded, the Jury found 27. 

a Special Verdict, wherein the only Point was, Whether the Cenſor of this College is an Office W 12 
of Truſt within theſe Statutes; it was inſiſted, that it was not, becauſe it doth not relate to the = 2 
Publick Adminiſtration, concerning the Peace, Manners or Government of the People; 'tis an 

Office which relates to a private Conſtitution ; it conſiſts purely in the Science of Fhylick, and this 
Officer hath no Manner of Dependance on the Government : But the better Opinion was, That ſince 
a Cenſor hath the Care of preſerving the Health of the Subjects, and ſince the College of Phyſicians 
is incorporated by the * Statute for the 1 1 of the Common- wealth, and the Cenſor hath Power 
to inflict Puniſhments on thoſe who offend againſt the Rules and Methods of Phylick ; therefore 
he is a Judge, and by Conſequence a Publick Officer within the Meaning of theſe Statutes. 5 
Mod. 431. Dr. Burrell's Caſe. : 

15. Adjudged, that a Village and a Conſtable are Correlatives ; that an Hamlet hath no Con- 
ſtable, and that the Seſſions may appoint a Conſtable where the Leet neglects or refuſes fo to do; 
tis true the Statute 13 & 14 Car. 2. cap. 12.gives them Authority ſo to do in particular Caſes there- 
in mentioned, but B. R. will intend they have a ſufficient Authority for it ; and as to the Au- 
thority of a Conſtable, if a Warrant is directed to him by his Name, commanding him to execute 
it, he may go out of his Precinct, if he will, and ſhall be juſtified by the Warrant, tho' he is not 
compellable to go out; but if 'tis directed to the Conſtables in general, then he cannot go out 
of his Precinct. 1 Salk. 175. The Caſe of the Vill of Chorley. 
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Oꝛders. 


For Servants Wages. (Aa) Concerning Certificates. (F) 
About Alehouſes and Vagrants. (B) For the Relief of the Poor, and con- 
About Removals of the Poor, and of Ap- | cerning the Church-wardens and Over- 


als and Settlements. (C) ſeers Accounts. (G) 
What ſhall be a Settlement. (D) Orders of Seſſions good, and not good. 


What ſhall not be a Settlement. (E) (H) 


* * _— 
— CO 


(A) 
Fo2 Servants Mages. 


Rder to pay his Coachman's Wages, being removed by Certiorari into B. R. it was 
quaſhed becaule the Statute 5 Elix. 7 4. dot not extend to Coachmen, or any 
other Servants, but in Husbandry. T. Jones. 47. Devall's Caſe. | 

2. The Juſtices made an Order * V, R. that he ſhould pay V V. ſo much 

Money for Labour and Work done, without ſetting forth, that V. M. was his Servant; the Order 

was quaſhed, becauſe the Juſtices have only Power in Caſes of Wages of Statuable Servants, 

(viz.) Servants in Husbandry, and that they would be very tender in quaſhing ſuch Orders; 

but by this Order it doth not appear, but that the Work done might be Carpenters Work. Mod. 

Caſes 91. The Queen verſus Corbett. 

3. An Order was made, reciting, that JJ. M,. and V. R. were retained by one London, who 

was Overſeer of the Works of the King's Gardens in Hampton-Court, at ſo much a Day, to work 

in the Garden; and that they worked ſo many Days, &c. and ſo much was due to them, which 

London was ordered to pay ; this Order being removed by Certiorari from Hicks's Hall, it was 

quaſhed, becauſe the Juſtices have no Power by the Statute 5 El. cap. 4. to order Payment of Wa- 

es of any Labourer or Servant, but ſuch as are employed in Husbandry, in which they may com- 
pel Men to ſerve by Virtue of the Statute, and therefore may enforce the Payment of their Wages, 
which they have Power likewiſe to ſettle ; tis true, where an Order is for the Payment of Wages 
generally, it ſhall be intended Wages in Husbandry ; but upon the Face of this Order it appears 
to be otherwiſe, therefore *tis void Mod. Caſes 204. The Queen verſus London. | 

4. Juſtices in Seſſions made an Order for Payment of Servants Wages, and Coſts of Suit, and 
committed the Maſter for not paying it; but the Order was quaſhed, for they cannot commit, but 
muſt indi& for diſobeying their Order; beſides they have no Power to compel the Payment of Ser- 
vants Wages. 5 Mod. 419. The King verſus Pope. 

5. The Servant of one Harding complained to the Seſſions, that her Mafter was in Arrear, and 
would not pay her Wages; on hearing the Matter both Parties referred it by Agreement to Sir 
Tho. Lane, to be determined, and an Order of Seſſions was made accordingly ; afterwards Sir Tho- 
mas made an Award, and thereupon a Certiorari was brought; and adjudged, that the Seſſions 
cannot, even by Conſent of the Parties, make an Order of Reference of a Thing to be determin- 
ed by another ; they may make an Order to refer a Thing to the Examination of another, and to 
make his Report, but not to determine. 2 Salk. 477. The King verſus Harding. 

6. An Order was made by the Juſtices of Peace, for the Defendant to pay 405. for Wages generally; 
it was moved to quaſh it, becauſe tis not ſaid for what Wages, and the Juſtices have only Power 
to ſettle Wages in Husbandry ; but adjudged, that it ſhall be intended for ſuch Wages, ſince the 
contrary doth not appear. 2 Salk. 484. The King verſus Gregory. See The King verſus Gouch. 


(B) About 


Orders. 


(B) 
About Alehouſes and Uagrants, 


1. INdictment by a Jury at Portſmouth, for that . E. was an idle Perſon, and did wander in 
that Town ſelling Ware as a Petit Chapman; and upon a Demurrer to this Indictment it 
was inſiſted to maintain it, that a Petit Chapman is a Vagabond by the Statute 39 Eliz. cap. 4+ 


tis true, by the Statute ® 8 C 9 Wil. 3. cap. 25. ſome Petit Chapmen, (viz.) ſuch as are quali- * 9 & 10 
fied by theſe Statutes may follow that Occupation, but not in Borough Towns or Corporations, for W:3-c-27: 


theſe Acts do not extend to give them Liberty to ſell or trade in thoſe Places: But adjudged, that 
a Vagabond quatenus ſuch, was not indictable, for at Common Law a Man might go whither he 
would; but if he is an idle and looſe Perſon, he might be taken up as a Vagrant, and bound to 
his Good Behaviour at Common Law, and might be compelled to work by the Statute of La- 
bourers ; the Indictment was quaſhed. Mod. Caſes 240. The Queen verſus Branworth. 

2. Adjudged, that the Seſſions cannot ſuppreſs an Alehouſe licenſed by two Juſtices, unleſs 'tis 
for Diſorder, for by the Statute 5 & 6 Ed. 6. cap. 25. they have no ſuch Authority. 2 Salk. 470. 
The King verſus Randall. 

3. T. P. was ſettled at E. and afterwards became a Vagrant; that can be no Determination of 
his Settlement; for by the Statute 39 Eliz. cap. 4. he may be ſent to the Place of his Birth; and 
by the Statute 43 Elix. cap. 2. he may be ſent as a poor Perſon to the Place where he was legally 


ſettled ; but if that cannot be known, then to the Place of his Birth ; ſo that both theſe Statutes 
are conſiſtent. 2 Salk. 5 26. 


(C) 
About Removals of Pooz, Appeals, Settlements, &c. 


I. WO Juſtices made an Order to ſend a poor Man from Redbourne to St. Albans ; but upori 

an Appeal to the Seſſions, an Order was made to quaſh the Order of the two Juſtices ; 
and upon a Certiorart to remove the Seſſions Order into B. R. a Rule was made, that it ſhould be 
quaſhed, and that the firſt Order of the two Juſtices ſhould be confirmed, ſo that now the poor 
Man was ſettled at St. Albans ; but he of his own Accord came back to Redlourne; and the Ju- 
{tices being of Opinion, that they could not ſend him to the Houſe of Correction for thus return- 
ing to the Place from which he was firſt removed, becauſe the firſt Order was not before them; it: 
being removed by Certiorari, the Court of B R. was moved for a Rule to enforce the Execution 
of the former Rule, by which the Seſſions Order was quaſhed ; but the Court directed, that the 
former Rule ſhould be ſhewed to the Jultices, and the firſt Order; and then, if they refuſed to 
puniſh the Perſon thus returning, to make an Affidavit of the Matter and move the Court again. 
5 Mod. 163. The King verſus Hall, 

2. An Order was made by two Juſtices to remove a Man from the Pariſh of Walton to the 
Pariſh of Cheſterfield, which Order was confirmed upon an Appeal to the Seſſions; and being re- 
moved by Certiorari, the firſt Order was quaſhed, becauſe it did not appear to be made by two 
Juſtices of the Peace, it was only, Whereas Complaint hath been made unto us, not reciting their 
Authority as Juſtices ; tis true, they were mentioned to be Juſtices upon the Appeal, but that 
will not help, for they might be ſo then, but not at the Making the Order. 5 Mod. 322. The 
Pariſh of Walton. 

3. Two Juſtices made an Order to remove a poor Man from Meſtham to Batterſea, and upon 
an Appeal to the Seſſions that Order was ſet aſide; then the ſame Seſſions did ſuperſede their own 
Order, and confirmed the Order of the two Juſtices; and it was inſiſted, that their own Order « 


was in their Power during all the I ime of their Seſſions, and therefore they might lawfully ſuper- 
ſede it; but adjudged, that having once executed their Power by ſetting aſide the Order of the 
Juſtices, they cannot ſet it up; ſo the Court aftirmed the firſt Order of Seſſions and quaſhed the 
Second. 5 Mod. 396. Batterſea verſus Weſtham. h 

4. The Order was, I/hereas Complaint hath been made unto us by the Church-wardens, &c- 
that W. R. came to ſettle in the Pariſh of C. contrary to Law, ue therefore Order you to remove 
him from, &c. quaſhed for Want of an Adjudication, that he was likely to become chargeable. 
Mod. Caſes 163. The Queen verſus Inhabitants of Newnham. | 

5. Upon an Appeal to the Seſſions, they made an Order to quaſh the Order of the two Juſtices; 
and to ſend the Perſon to the Parijh from whence be was removed; and upon a Motion to quaſh 
this Order, becauſe the Seſſions have only Power to affirm or quaſh, but here they had made a 
new Order, it was ruled, that an Order may be good in Part and void in Part; fo that Part, 
which ordered the poor Perſon to be fent back, was quaſhed, and the other confirmed. Paſch. 
1 Aan. Farr. 10. The Queen verſus Pariſh of Milverton. | 

6. On a C-rtiorari an Order was returned, that a Girl about thirteen Years old lived conſtant- 
ly with her Grandmother at Dumbleton, but her Father had a Settlement in Beckford in the ſame 
| | 10 2 County, 
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County; and this Girl wanting Relief, was by Order of two Juſtices ſent to Beckford, for no 
other Reaſon, but becauſe her Father was lawfully ſettled there: This Order was quaſhed, for 
tho? till eight Tears, the Settlement of the Child muſt follow that of the Parent, yet afterwards 
the Child may acquire a Settlement elſewhere ; But it doth not appear by this Order, that it 
had not gained a Settlement elſewhere. 2 Salk. 470. Inhabitants of Dumbleton verſus Beckford. 

7. Two Juſtices made an Order to remove a poor Man from W/oking to Cſwell ; and upon an 
Appeal, the Seſſions ordered the Juſtices Order to be ſuperſeded, and that the Perſon ſhould be 
removed to Making; it was inſiſted in B. R. that the S.ſſions have only Power to affirm or quath, 
but not to ſuperſede an Order, or to ſuſpend it for a Time; and here they have made an Order 
upon a third Pariſh not concerned, for it doth not appear, that H/oking and Waking is the ſame 
Pariſh; it was referred to a Judge of Atſiſe. 2 Salk. 473. Inhabitants of Oſwel! verſus Woking. 
See Batterſa verſus Meſtham. | | | 

8. One Rice being {ix Years laſt paſt legally ſettled in the Pariſh of St. Nicholas, clandeſtinely 
came into the Pariſh of St. Helen in Abingdon, and there lived, without giving any Notice to the 
Pariſh-Officers ; thereupon he was removed by the Order of two Juſtices to St. Nicholas s, which 
Order was confirmed upon an Appeal; and being now removed into B. R. the Queſtion was, whe- 
ther having lived in Sr. Helen's for {ix Years, Notice might be preſumed, and every Thing elſe ne- 
ceſſary to gain a Settlement there; and adjudged, that it ſhould not, becauſe it appears by the Or- 
der, that he clandeſtinely removed himſelf thither, and might continue there ſo long in the like 
Manner, 2 Salk. 472. St. Helen's Parih verſus St. Nicholas's Pariſb. 

9. An Order to remove a poor Man was quaſhed, for that it was, whereas B. is (as we are cre- 
dibly informed) the Place of his laſt legal Settlement, which is no Judgment that it was ſo, and the 
Statute requires, that the Perſon ſhall be removed to the Place where he was laſt legally ſettled. 
2 Salk. 473. Trobridge Parijh verſus Meſton. 

10. Order to remove a poor Perſon was quaſhed, becauſe it did not ſet forth that one of the ju- 
ſlices was of the Quorum; for this being a Special Authority, muſt be purſued. 2 Salk. 473. Chid- 
dingſtone Pariſh verſus Penjhurſt. 

11. An Order to remove a poor Perſon was quaſbed, becauſe it did not appear that the two 
Juſtices were of the County, but only reſiding in the County. 2 Salk. 474. The King verſus 
Dobbins. 

12. An Order of two Juſtices to remove a Perſon to Terrent Crawford in Dot ſetſhire, from Ter 
rent Kingſton in the ſaid County; and upon an Appeal the Seſſions made an Order to remove him 
to Amner, which appeared to them to be the laſt Place of his lawful Settlement; this Order was 
quaſhed in B. R. becauſe the Seſſions made an original Order, they might have reverſed the firſt 
Order, or ordered the Perſon to be removed to Terrent Kingſton, but not to Amner, which is a 
third Pariſh, which was no Ways concerned, either in the Order or Appeal. 2 Salk. 474. Amner 
Pariſb's Caſe. | 

13. The Caſe upon a Removal to Talbury was, Robert Flood was born in Talbury and ſerved 
ſeven Years Apprenticeſhip there, which ended in the Year 1693, and fince that Time he lived 
in Foſton in the Pariſh of Scropton, and in other Places; but the Blackſmith of Foſtou dying, Flood 
went thither in the Year 1694, and rented a Chamber and the Shop of the Widow at 52 s. per 
Anuum, with the Conſent of the Bailiff of the Lord of the Manor, and was publickly employed 
by the Pariſhioners, and particularly by the {aid Bailiff, and by the Vicar, and by the Juſtice of 
Peace, but gave no Notice in Writing, nor vented a Tenement of 10 l. nor ſerved any publick Of- 
fice ; the Queſtion was, whether this publick Way of Living did not amount to a giving Notice in 
Writing within the Meaning of the Statutes 1 Zac. 2. and 3 & 4 Will. & Mar, cap. 11. adjudg- 
ed, that it might ſatisfy the firſt Statute, but not the laſt; for ſince the laſt Statute nothing ſhall 
amount to a giving Notice in Writing, but what is therein particularly mentioned. 2 Salk. 476. 
Talbury Parijh verſus Scropton. See Buckingham Parijh. S. P. I 

14. An Order by two Juſtices to remove Aune Talley from Cockfield to Buxted ; and upon an 
Appeal the Order was confirmed; but at the next S:ſſions afterwards there was an Order of Review 
made, and the Seſſions Order was quaſned, becauſe obtained by Surpriſe ; but adjudged, that this 
Order of Review ſhall be quaſhed, becauſe after the firſt Seſſions the Juſtices have no farther 
Power. 2 Salk. 477. Cockfield Pariſh verſus Buxted. 

15. One Facy was ſettled at H-avy-Tree, and afterwards went into the Pariſh of St. Mary le More 
in Exceſter, where he rented an Houſe at 7/. per Aunum, wherein he lived a Year, and paid the 
Rates and Taxes due for the ſaid Houſe, which were not charged on his Perſon, but on the Houſe ; 
adjudged, that this Payment of Parijh Taxes made a Settlement. 2 Salk. 478. Pariſh of St. Maus) 
verſus Heavy-Tree. See Talborne verſus Boſton. | 

16. An Order was thus: /. Whereas Complaint hath been made unto us, &c. that Elizabeth 
Tulford is lately come into the Pariſh of St. Gilzs's Cripplegate, and is likely to be chargeable to the 
ſame, and whereas on Oath made by the ſaid Elizabeth Fulford, it appears, that her Husband was 


* SeeSad- aft legally ſettled in Hackney: Theſe are therefore, &c. quaſhed, becauſe there was no * Adjudi- 


A cation of the laſt Settlement, but only it appeared to be ſo upon the Oath of the Woman, 2 Salk. 


waſh, and 478. St. Giles's Pariſh verſus Hackney, 
Berry v. Arundell, and The Queen 2. Newnham. 
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17. An Order, made by two Juſtices for ſettling a poor Perſon, was quaſhed at the Seſſions, but 
becauſe it did not appear that it came before them by Way of Appeal, that Order of Seſſions was 
quaſhed in B. R. for the Seſſions have no Juriſdiction without it. 2 Salk. 478. 

18. Order of two Juſtices was, Whereas Complaint hath been made unto us, that Jacob Duckin 
with his Wife)and Children, came from the Place of his Abode and laſt legal Settlement in Berry to 
Arundel, Cc. quaſhed, becauſe there is no Adjudication by the Juſtices, that Berry was the laſt 
legal Place of his Settlement; but it was only complained, that Berry was that Place. 2 Sk. 479. 
Berry Pariſh verſus Arundel, 

19. One Jerriſon was a Servant to Sir Paul Jenkinſon in Waltham, and afterwards was put 39 
out by his ſaid Maſter to a Barber in Cheſterfield to learn to ſhave, for which the Barbcr was to 3:5. 
have 5 l. of Sir Paul, and continued there a Year, according to Covenants made between S:r Paul 
and the Barber, to which Jerriſon was no Party; adjudged, that this did not make a Settlement 
at Cheſterfield, becauſe no Service by Hiring, but rather as a Boarder there for his Education. 2 
Salk. 478. The Caſe of Cheſterfield. 

- 20. Order to remove a poor Woman from Tardly in Worceſterſhire to Swolhill in /arwickſLire ; 
aſterwards two Juſtices in H/arwickjhire made an Order to remove her to Norton in Worceſterſhire, 
and then two Juſtices ſent her back to Swolhill in Warwickſhire ; and upon an Appeal to the Ju- 
ſtices in their Seſſions in Maruicł, the Settlement was confirmed at Norton; and then an Order 
was made by two Juſtices to execute the Seſſions Order; the Court ſeemed to be of Opinion to 
quaſh all the Orders but the Firſt, for that being made by two Juſtices, is binding againſt all Pa- 
riſhes till repealed, which muſt be by Appeal to the Seſſions, and the Order to ſend her to Swo!/h:f/ 
was never repealed, for when ſhe came thither, ſhe was ſent to Norton, a third Place, and the Send— 
ing her thither ſhall never be taken to be an original Order, for if it ſhould, then they might ſend 
her back again to Tard!y, and ſo there would be a continued Circuity ; but ſince Norton had ap- 

ealed to the Seſſions, and had been concluded there, the Court would not quaſh the Order. 
2 Salk. 481. Norton Pariſh verſus Swolhill. 

21. An Order was made to remove two Men and their Families, quaſhed, becauſe too general, 
for ſome of their Families might not be removeable by Law; as for Inſtance, a Man ſettled in B. 
marries a poor Woman ſettled in V5. who bad Children by her firſt Husband ; the Wife muſt be 
ſettled where her Husband is, but the Children above ſeven Years old are not removeable; *cis 
true, thoſe under that Age mult go with the Mother, but *tis only as Nurſe-children, for they ſhall 
be kept at the Charge of the Pariſh of /. where their Mother was ſettled before ſhe married. 2 
Salk. 482, 485. Silvanus Johuſon's Caſe. S. P. 

22. It was ſettled in the Caſe of the Pariſh of Wootton Baſſett, that if the firſt Oder is naught, 
no ſubſequent Order upon an Appeal can make it good, and for that Reaſon both Orders were 
quaſhed. 2 Salk. 482. Wootton Baſſett's Caſe. 

23. A poor Infant was left in Chriſt- Church Hoſpital, and upon Complaint of the Wardens of 
the Hoſpital, two Juſtices made an Order, that the Overſeers of the Poor of that Pariſh ſhould re- 
ceive and maintain it; but it was quaſhed, becauſe it was not ſaid, that the Parents were un— 
known, or that the Child was likely to be chargeable to the Pariſh. 2 Sk. 485. Chriſt's Hoſpi- 
tal's Caſe. 

24. An Order of two Juſtices for ſending a poor Man from Beeding to Kingſton, was reverſed 
upon an Appeal, and then the poor Man went back to B-eding, and they procured another Or- 
der to ſend him from thence to D. and upon a Motion to quaſh that Order, it was inſiſted, that 
the Order of Reverſal, upon an Appeal, was concluſive and made the Settlement at Beediug ; but 
adjudged, that this Determination upon an Appeal binds only the contending Pariſhes, and not a 
third Pariſh. 2 Salk. 486. Beeding Pariſh verſus Kingſton Bowſey. 2 Salk. 524. Harrow verſus 
Riſlip. S. P. See Swanſcomb verſus Thenfeild. S. P. 2 Salk. 527. Minton verſus Stony Strat- 

ord. S. P. | | 
5 25. An Order of Seſſions was drawn up ſpecially to have the Opinion of the Court, which was 
thus concluded, And if the Court ſhall be of Opinion, &c. then; adjudged naught, for the Scfſions 
ought to determine it firſt, and not conclude to the Opinion of the Court. 2 Salk. 486. 

26. A Seſſions Order was made for Relief of poor Priſoners in Gaol, and for providing Mate- 
rials to ſet them on Work, upon the Statutes 14 Eliz. cap. 5. and 19 Car. 2. cap. 4. by which a 
Sum was aſſeſſed on ſeveral Pariſhes, not exceeding what is allowed by theſe Acts; quaited, be- 
cauſe they ought to make diltin&t Orders upon each Act, the Money being applicable by the Acts 
to different Purpoſes. 2 Salk. 487. Eaton- Bridge Pariſh verſus Meſtram. | 

27. Where a Place is extraparochial, the Juſtices can neither ſend a poor Man to it or from it; 
ſo adjudged in the Caſe of the Forreſt of Dean and Pariſh of Linton; fo where a Special Order of 
Seſſions was made, that T. P. was bound Apprentice and ſerved ſeven Years within the Precinct 
of Bridewell, and afterwards lived nine Years in Clerłkenuell, but gained no Settlement there, 
therefore he was ſent to Bridewel/, that being the laſt Place of his legal Settlement; and this Or- 
der ſet forth Bridewel to be an extraparochial Place; and adjudged, that the Juſtices have no 
Power to ſend him to ſuch Place; *tis caſus omiſſus out of the Statute, and the Order was quaſh- 
ed: This was 2 Salk. 486. Bridewel Precinct verſus Clerkenwel. 

28. But it hath been ſince ruled, that by Virtue of the Statute 13 C 14 Car. 2. cap. 12. 
ect. 21. the juſtices may exerciſe the Powers given by the 43 E/iz. and by that Act in all extra- 
parochial Places, where there are more Houles than one, fo as the Place comes under the Deno- 
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mination of a Vill or Townſhip ; for, as an extraparochial Place may be taxed in Aid of a Pariſh 


tis reaſonable that a Pariſh ſhould aid an extraparochial Place. 2 Salk. 486. Stokelane verſus 
Dolting. 

29. Order to remove a poor Man from B. to Chalbury; then the Pariſhioners of Challury got 
an Order to remove him to Farringdon in Berkſhire; and theſe Orders being returned by Certio- 
rari into B. R. it was adjudged, that Chalbury ſhould have got the original Order upon them re- 
pealed; for Sending him to Farringdon was a Falſifying the original Order, which cannot be done, 
but upon an Appeal; for the Order of two Juſtices is a Determination of the Right againſt all 
Perſons till repealed, therefore Chalbury ſhould have appealed and got the Order diſcharged, and 
then the poor Man mult have been returned to B. ard they mult ſend him to Farringdon. 2 Salk. 
488. Chalbury Pariſb verſus Farringdon. | | 

30. Order to remove a poor Man with his Mie and Children, from Ware to Stanſted, quaſh- 
ed; becauſe Wife and Children was too general and incertain, for ſome of the Children might not 
be removeable; beſides, the Order was thus, (viz.) it appears upon Examination before us, or 
one of us, which is ill, becauſe the Examination ought to be before ewo Juſtices. 2 Salk. 488. 
Ware Pariſh verſus Stanſted. | | : 

31. Order of two ſuſtices to remove a poor Man from Tarring to Findon, this was in the Year 
1694; about fix Years afterwards the Man came to Thackham, a third Pariſh; and in Regard 
Findon had never appealed, they of Thackham get an Order to ſend him back thither, and then, 
and not before, Findon appealed from the Order of Thackham ; adjudged, that the Man was le- 
gally ſettled at Findon, they having not appealed from the firſt Order in fix Vears, and are now 
concluded to ſay, that the Settlement is not with them ; but in Regard of the Length of Time, 
which was fix Years, the Man might in that Time gain a new Settlement in another Place, or at 
leaſt at Thackham; they would not quaſh the Order. 2 Salk. 489. Thackham Pariſh verſus 
Findon. 

32. Two Juſtices of a Corporation made an Order to remove a poor Man from them to Ven- 
dowver; from this Order there was an Appeal to the Seſhons in the Corporation, where it was 
confirmed, but both Orders were quaſhed, (viz.) the original Order, for that it was, H/hereas we- 
are credibly informed, that Wendover was the laſt Place of his legal Settlement, which is no Ad ju- 
dication that it was ſo; and the Order upon the Appeal was quaſhed, becauſe it was to the Seſſions 
of the Corporation, when it ſhould be to the Seſſions of the County. 2 Salk. 490. Watford Pa- 
riſþ verſus Wendover, | | 

33. Order of two Juſtices quaſhed, for that it was, H/hereas Complaint hath been made unto us, 
&c. that T. P. is likely to become chargeable to the Pariſh, &c. for this is no Adjudication ; if it 
had been, I/hereas it appears unto us, upon the Complaint of the Church-wardens, &c. that had 
been well enough. 2 Salk. 491. Sadaleſcomb Pariſh verſus Burwaſh, 

34. Order to ſend a poor Man to Sheasfield, and upon an Appeal that Order was confirmed ; 
afterwards Shensfield (ends him by another Order to Swanſcomb ; theſe Orders being returned by 
Certiorari, the Order to Swanſcomb was quaſhed, becauſe by the confirming the firſt Order upon 
an Appeal, Shensfield was bound againſt all the World, and could not ſay that was not the laſt 
Place of his Settlement ; *tis true, if the firſt Order had been reverſed upon the Appeal, or if there 
bad been no Appeal at all, then the Matter is at large as to all Pariſhes, other than to the Pariſh 
to which the poor Man was ſent, for he ſha!) never be ſent thither again, becauſe by the Reverſal 
of the Order, the Seſſions had determined, that was not the laſt Place of his Settlement, ſo that 
an Order reverſed is final only between the contending Pariſhes, but an Order confirmed, or not 
appealed from, is final to all, 2 Salk. 492. Swanſcomb Pariſh verſus Shensfield. See Bedenham ver- 
ſus Kingſton. S P. 2 Salk. 527. Minton verſus Steny-Stratford. S. P. | 

35. Order of two Juſtices to remove a poor Man from the Pariſh of Y/ootton Rivers to St. Peter's 


in Marlborough; it was objected that the Order was ill, becauſe it was ſaid, upon Complaint only, 


without ſaying, of the Church-wardens and Overſeers of the Poor; and it was not, that ſhe did 
not Rent a Tenement of 10 J. per Annum; adjudged, that as to the not Renting a Tenement, &c. 
tis not neceſſary in the Order, but it was quaſhed for the firſt Exception; for any Man coming 
into a Pariſh cannot be diſturbed but by thoſe who have Authority to do it, therefore a Complaint 
ex Officio ſignifies nothing, it muſt be made by the Church-wardens or Overſeers of the Poor, or 
both; and tho” it appeared to be ſo upon the Return of the Certiorar;, yet that will not cure the 
Defect in the Order it ſelf, where it was not ſo. 2 Salk. 492. Wootton Rivers Pariſh verſus St. 
Peter's Marlborough. 

36. An Order was made to remove a poor Man from the Pariſh of St. George to the Pariſh of 
S. Ollave, where he was laſt legally ſertied, and this Order was confirmed upon an Appeal, and 
both theſe Orders being removed by Certiorari, were quaſhed, becaule the Direction of the ori- 
ginal Order was to the Church-wardens, e*c. of the Parijh of St. Ollave, that being the Pariſh to 
which he-was ſent; and the Juſtices cannot command them to remove him to themſelves. 2 Salk. 
493. St. George's Parijh verſus St. Ollave. | 

37. The Quarter-Seſſions in Middleſex made an Order, and in the ſame Seſſions vacated that 
Order by a ſubſequent Order, and both theſe Orders being returned into B. R. it was ruled, that 
they ought not to have returned the vacated Order; and that the Seiſions being accounted as one 
Day in the Law, they may alter their Judgment, and make a new Order, 2 Salk, 494. St. Andreu 


Holl ora Parijh verſus St. Clements Danes. 
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38. Two Juſtices made an Order to ſend an Ideot to the Place where his Father was laſt legally 
ſettled ; and this was adjudged good, and not like the Caſe of a Baſtard, who is to be maintained 
by the Pariſh where born, becauſe in ſuch Caſe he is eſteemed to be nullius filius; ſo that the one 
hath a Father, and the other none. 2 Salk. 427. Hard's Caſe. 

39. Order of two Juſtices, to remove a poor Man from Rowlorongh to Broadchalke was con- 
firmed upon an Appeal; afterwards the Man came to Downhead a third Pariſh, and they procured 
an Order, reciting the Original Order, and the Confirmation thereof, by which he was ſent back 
to Broadchalke ; but it was objected to this Order, that it was made by two Juſtices, and it did 
not appear that one was of the Quorum; it was anſwered, this might be a good Exception, if it 
had been an Original Order, but this was an Order made in Purſuance of an Order confirmed on 


an Appeal; but it was quaſhed, for the Omiſſion of Quorum unus. 2 Salk. 481. Downh:od verſus 
Broadchalke. 


(D) 
hat ſhall be a Settlement. 


1. HE Church-wardens of S. L. gave a Man (who had a Wife and five Children) 5 J. to 

remove into another Pariſh, upon Condition, that if he returned within forty Days, to 
repay the 5 J. accordingly he removed into the other Pariſh, and there ſtaid above farty Days; af- 
terwards this Matter appearing to the laſt Pariſh, they got an Order to remove him to the firſt Pa- 
riſh, which Order was confirmed upon an Appeal, and both Orders being removed into B. R. by 
Certiorari, they gave Judgment upon the firſt Order of Removal, that it was not good, becauſe 
the Man by ſtaying above forty Days in the laſt Pariſh had gained a Settlement there. 3 Mod. 67. 
Burgh's Caſe. 

2. The Son was bound Apprentice to his Father, being a poor Man ; afterwards he gave u 
his Indenture, and the Son hired himſelf into another Pariſh for a Year, and ſerved the whole 
Year, but the Indentures of Apprenticeſhip were not cancelled, and thereupon an Order was 
made for his Settlement in the Pariſh where he lived with his Father as an Apprentice, be- 
cauſe he continued ſtill ſo to be, the Indenture being not cancelled. Mod. Caſes 190. 

3. A Child was born in the Pariſh of Cummner, and whilſt it was under ſeven Years old, the 
Father removed from thence and gained a Settlement in the Pariſh of Milton; and this was ad- 
judged a Settlement of the Child; it was likewiſe held, that where the Father is ſettled in a 
Pariſh and dies, and afterwards his Wife dies in Child-Bed, the Child ſha!l bz ſettled there. Mod. 
Caſe 87. Cumner Pariſh verſus Milton. 

4. A Servant was hired for a Year in S. and ſerved half a Year, and then was married to a 
Woman in . adjudged, that this Hiring could not be diſſolved by the Marriage at the Com- 
plaint of the Church-wardens, @c.. tho” it might upon the Complaint of the Mater; but if he 
will ſuffer his Servant, (tho* married) to continue in his Service for a Year, that makes a Set- 
tlement ; tis true, the Statute ſays, where any unmarried Perſon is hired for a Year, &c. ſuch S:r- 
vice, &c. Now the Words, Jjuch Service ſhall relate to a Service where the Firing is for a Tear, 
and not to a Service where the Man is unmarried all the Year ; for the Contract continues, and 
the Marriage is no Hindrance to the Service; for certainly, if he marries a Woman in the ſame 
Pariſh, that ſhall gain a Settlement. 2 Salk. 527. Farringdon Pariſh verſus [itney, 529. S. C. 
The Marriage doth not make him removeable to the laſt Place of his Settlement, 529. F. C. | 

5. Adjudged, that Renting a Water-Mill of 10 J. per Annum makes a Settlement, for a Mill is 
a Tenement. 2 Salk. 536. Evelin Pariſh verſus Rentcomb, 

6. Adjudged, that where a poor Man was appointed to be a Pariſh-Clerk, and executed the 
Office for a Tear, that makes a good Settlement; and 'tis not material, whether he came in by 
the Appointment of the Parſon, or by the Election of the Pariſhioners ; for he is in for Life, and 
this is Executing an Annual Office and Charge within the Meaning of the Statute 3 & 4 I. 3. 2 
Salk. 536.-Gatton verſus Meluich Pari(h, 

7. A poor Child was bound Apprentice at C. and afterwards his Maſter aſſigned him over to an- 
other Maſter in the Pariſh of B. adjudged, that he is ſettled in the Pariſh of B. where his ſecond 
Maſter lived; for tho* this Aſſignment is not good to paſs an Intereſt, yet it amounts to a Contract 
between the two Maſters, and therefore good by Way of Covenant. 1 Salk. 68. Caſter verſus 
. Aicles, | k 

8. The Chief Juſtice Holt declared, that the moſt regular Way to proceed on the Statute 14 
Car. 2, in Removing a poor' Perſon, is to make a Record of the Adjudication and the Com- 
plaint, and upon that to make a Warrant under their Hands and Seals to the Church-wardens, 
to convey the Perſons to the Pariſh to which they ought to be ſent, and to deliver in the Re- 


cord at the next Seſſions, to be kept amongſt the Records; and this Record may be removed by 
Certiorari, 1 Salk. 406. a 
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(E) 
Mhat hail not be a Settlement. 


N A Poor Man was ſent by an Order to the Pariſh of H. for that the Banes of Matrimon 

were publiſhed between him and his intended Wife, in the Pariſh Church there ; bur 
this Order was quaſhed, becauſe this is not ſuch Notice as is required by Law, for that muſt be 
in Writing, ſince the Stature 3 & 4 Will. 3. which being an explanatory Act, ſhall not be con- 
ſtrued equitably. 5 Mod. 454. King verſus Inhabitants of Chertſey. 

2. A poor Man was removed by the Order of two Juſtices, from Boſton, to the Pariſh of Tal- 
bury, that being the Place of his Birth; and upon an Appeal to the Seſſions, the Fact was ſta- 
ted upon the Order of Seſſions, by which it appeared, that he had lived at Boſton a whole Year, 
and being a Smith, he ſhoe'd the Horſes of the Lord of the Manor, and of the Vicar; whereup- 
on the Order of the two Juſtices was quaſhed, and by the Seſſions Order he was ſettled at Bo- 
ſton, they adjudging, that this Matter amounted to Notice in Writing; theſe Orders being re- 
moved by Certiorari, it was moved to affirm the Seſſions Order, becauſe Settlements were as be- 
fore the Making the Act 1 Fac. 2. cap. 17. unleſs the Party came by clandeſtine Means into a Pariſh, 
which this Man did not, for he came openly, at the Deſire of the Pariſhioners, and lived there 
a Year, and worked for the Lord of the Manor and the Vicar, and others; but adjudged, tho' this 
might have amounted to Notice in Writing to ſatisfy that Statute, yet Notice in Writing by Im- 
plication, ſhall not be allowed ſince the explanatory Act 3 & 4 Will. 3. by which 'tis enacted, 
that the forty Days ſhall be accounted after the Publication of Notice in Writing of the Place 
of his Abode, and the Number of his Famil): Now, neither the Lord of the Manor, or the Vi- 
car can tell how many he bath in bis Family by his Shoeing their Horſes ; ſo the firſt Order was 
confirmed. 5 Mod. 330. Dalbury verſus Foiſton. 

3. Adjudged, that where a Man is taxed and ſtays in a Pariſh forty Days after a Taxation, and 
without giving Notice, this is no Settlement within the Statute * Milli. unleſs he pays the 
Tax; for tis Taxing and Paying that is equivalent to Notice. 2 Salk. 5 23. Tallorne Pariſh verſus 
Boſton. See St. Mary Heavy-1ree. 

4. Where a Man lives in a Pariſh, and hath Land of his own there, or in Right of his Wife, 
this will make a Settlement; but if he hath Land in one Pariſh, and lives in another, the Land 
will not make a Settlement of him in that Pariſh where it lies. 2 Salk. 524. Riſlip verſus Har- 
YOW. 

5. Adjudged, that the Statute 8 & 9 Mill. 3. cap. 3. by which 'tis enacted, that an unmarried 
Perſon hired for a Tear, jhall not be ſertled unleſs he ſerves the whole Tear, ſhall have no Retro- 
ſpect, but ſhall extend only to ſuch Caſes as may happen of this Nature after the Making the Act. 
2 Salk. 525. Beckenham Parijh verſus Camberwell. 

6.T. P. a poor Man, came to the Town of Buckingham where he rented an Houſe of 3 J. per 
Annum, but agreed with the Landlord, that he would pay 0 Taxes ; the Apartment which he 
took was diſtin from the Houſe, and taxed as an Houſe by it ſelf, and the Tax was aſſeſſed on 
the Landlord; but whilſt T. P. lived there, he took his Freedom of the Corporation, and voted 
as a Freeman at the Election of Bailifts ; - adjudged, that ſince the explanatory Act 3 & 4 Vill. z. 
nothing makes a Settlement that is not within the Words of that Act; 'tis true, Coming into a 
Pariſh, and being taxed, made a good Settlement, without Notice to ſatisfy the Act 2 Fac. but 
the Law is altered by this explanatory Act, which implies a Negative to any Thing elſe; that 
as to his Voting, it doth not imply a Settlement, for tis an Act which relates to the Corporate 
Body, and not to the Pariſh, and by the Conſtitution of the Corporation, a bare Reſidency might 
entitle him to vote. 2:Salk. 534. The King verſus Buckingham Pariſh. See Talbury verſus Scrop- 
ton Pariſh, S. P. | 

7. A Servant was hired to live at Ridgwick for half a Year, and after that was ended, he 
was hired again by the ſame Maſter for another half Year in the fame Pariſh, and ſo continued in 
one Service for a whole Year, but upon two Contracts ; adjudged, that this was no Settlement, 
for it ought to be a Service for a whole Year upon one Agreement ; for the Statute requires, that 
the Contract ſhould be entire as well as the Service; for by the Statute of Eliz. the Retainer 
was to be for a Year, and the Statute 14 Car. 2. requires forty Days Continuance in a Pariſh; 
and theſe later Statutes 3 & 4, and 8 & 9 Vill. 3. cap. 30. do but turn the forty Days Service 
to a Year's Service, and the Hiring to be a Retainer for a Year, it being ſuppoſed, that no Ma- 
ſter would hire a Servant for ſuch a Term, unleſs he was of able Body, and not likely to be 
chargeable within that Time; bur if a Service under ſeveral Contracts ſhould gain a Settlement, 
then a Man may hire for a Month, and one who ſerves by the Week, or by the Day, if he 


continue ſo for a Year, will gain a Settlement, and thus the Statutes will be eluded. 2 Salk. 53 5. 
Dunsfold Pariſh verſus Ridgwick, "# 
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1 (F) 
Concerning Certificates, 
t. ＋ b. came from the Pariſh of B. to Honiton with a Certificate, and aſcerwards he went to 


. the Pariſh of 7/7. and now being ſeat to the Pariſh of B. who gave the Certificate; 
they offered to prove that he was ſettled in another (viz.) in the Pariſh of St. Mary Axe; and 
the Queſtion was, Whether the Pariſh who gave the Certificate, was bound as to Honiton only, 
to whom it was given, or whether it was concluſive to them againſt all other Pariſhes ; adjudged, 
that a Certificate is a ſolemn Acknowledgment, that the Perſon is lawfully ſettled with them ; 
and there is no Reaſon to make it differ from an Adjudication, fince *tis an Acknowledgment of 
the Pariſhioners, ſigned by proper Officers, and confirmed by two Juſtices, who are proper 
Judges ; and there would have been an Adjudication of a Settlement upon leſs Evidence, by which 
all Parties would be bound till repealed. 2 Salk. 535. Honiton Pariſh verſus St. Mary Axe. See 
the next Caſe a contrary Reſolution” | 29 | 

2. The poor Man was born at B. and lived at V. many Years, but gained no Settlement there; 
afterwards, for the Convenience of getting a Livelyhood, the Pariſh of V where he lived ſo long, 
cave him a Certificate to C. whither he went, and becoming chargeable, was ſent back to the 
Pariſh of V. and they finding, that he was laſt legally ſettled at B. the Place where he was born, 
ſent him thither ; adjudged, that a Certificate concludes only the Pariſh who gave it, againſt the 
Pariſh to whom it was given, ſo that they ſhall never have the poor Man ; but as to all other 
Pariſhes tis as it was before the Act of Parliament about Certificates. 2 Salk. 5 30. All-Saints 
Pariſh verſus St. Giles. 5 | 

3. T. P. came by a Certificate from the Pariſh of V where he was legally ſettled, to the Pariſh 
of K. and becauſe he was /ikely to be chargeable, they ſent him back to the Pariſh where he was 
ſettled, and who gave the Certificate; but this Order was quaſhed, becauſe by the Statute 8 G. 
9 Hill. 3. cap. 3o. he is not removable, coming with a Certificate, unleſs he t actually charge- 
able, and by this Order *tis ſaid only, that he is likely to be chargeable ; *tis true, if there is a 
Fault in the Certificate, he may be ſent back before he is actually chargeable ; but then this Fault 
muſt appear in the Order by which he is ſent back, and the Seſſions have no Juriſdiction by Way 
of Appeal upon ſuch a Certificate. 2 Salk. 530. Little Kirc Pariſh verſus Woolfall. 

4. The Order was thus, J. Whereas Complaint hath been made unto us, by, Cc. that T. P. 
who was lately come into the Pariſh of B. with a Certificate according to the Statute 8 & 9 Milli. 
3. is actually chargeable to the ſaid Pariſh, &c. quaſhed, becauſe the Juſtices muſt make an Ad- 
judication; for unleſs they adjudge him chargeable, he is not to be removed. 2 Salk. 436. Mal- 
den Pariſh verſus Fletwick. C | 


(G) 


Foz Relief of the Pooz; and concerning Church⸗wardens Accounts, and 
Dverleers Rates. 


I. "Y* 92 Overſeers of the Poor of Peterborough having made a Rate to raiſe Money ex- 
pended on the Poor in the Time of the Plague, and having taxed the Inhabitants of 

certain Hamlets in the ſaid Pariſh of Peterborough, deſired the Juſtices of Peace of Soake, (in which 
Liberty all the Places taxed were) but Exempt from the County, to ſign the Rate, apprehending, 
that two Juſtices of the County were not ſufficient within the Statute 43 E/:z. but the 
Juſtices of that Liberty refuſing to ſign it, unleſs they would leave the Hamlets out of the 
Rate, B. R. made a Rule for them to ſign it, or ſhew Cauſe, & c. and no good Cauſe being ſhew- 
ed, a peremptory Rule was made upon them to ſign it, or an Attachment ſhould go. Sid. 377. 
Caſe of Inhabitants of Peterborough. See 5 Mod. 275, 421. | 

2. The Order of two Juſtices was thus; //. Being informed, that the Overſeers of the Poor 
of the Pariſh of, &c. have refuſed to pay 2 5. per Week to a poor Man, they order, that they 
ſhall continue to pay ir and the Arrears, until they find him an Houſe, &c. quaſhed, becauſe 
the Overſeers have no Power to find him an Houſe, that muſt be done by the Lord of. the Ma- 
nor, or by the Juſtices in Seſſions; beſides, it did not appear, that he was poor and impotent. 
5 Mod. 397. | 

3. Mandamus to the Juſtices of Peace, and to the Overſcers of the Poor of Shipton- Mallet, 
to give an Account of Monies by them received, for the Relief of the Poor ; who return, that 
they had given an Account of the Money, and that they had diſpoſed ſeveral Sums in a parti- 
cular Manner, ſetting them out, Cc. adjudged, that the Mandamus was ill, for want of ſug- 
ge!ting, that the ordinary Remedy could not be had. 5 Mod. 420. 
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4. The Defendants were indicted at the Seſſions, for that being choſen Overſeers of the Poor 


— 


r 


of the Pariſh of Lynn, for the Year 1693, and having taken upon them that Office, they G 
uterque eorum did collect and receive ſeveral Sums for the Uſe of the Poor, and did refuſe to 
account within four Days after the End of the Year; and after new Overſeers were choſen, 
did refuſe to give an Account to two Juſtices of what Sums they did receive, and to deliver o- 
ver the ſame to thoſe New Overſeers ; but converted it to their own Uſe, “ contra formam Sta- 
tuti ; this Indictment being removed by Certiorari, it was objected, that it would not lie, be- 
cauſe this is an Offence created by an Act of Parliament, which was not ſo at Common Law, 
and the Puniſhment being directed by that Act, (viz, that the Offender ſhall be commitred by 
two Juſtices, till he doth account, &c. there to remain without Bail) that Remedy muſt be pur- 
ſued, and no other; to which it was anſwered, that it was a proper Means to come at the 
Right, but the not Accounting was a Contempt of the Law, for which an Indictment would lie 
at the Suit of the King ; and to this the Court inclined. 5 Mod. 179. The King verſus 


Commins. 


5. An Order was made by two Juſtices, that V. R. ſhould take upon him the Office of Over- 
ſeer of the Poor of that Part of the Pariſh of St. Andrew which lies in Middleſex ; it was ob- 
jected, that it was ill, becauſe it did not appear, that V. R. was a Houſe-Keeper or Inhabitant of 
* intend him to be one; beſides, he ought to be appointed 
Overſeer for the whole Pariſh, and not for Part of it, &c. Mod. Caſes 77. The Pariſh of St. Andrew's 


that Pariſh ; and the Court will not 


Caſe. -. 


6. Indictment for refuſing to relieve and maintain the Wife of his Son John Turnock, accord- 
ing to an Order made at Seſſions, which was ſet forth in hac verba in this Indictment, (viz.) 
Ad generalem Seſſion” pacis ; quaſhed, becauſe the Word Quarterialem was left out; for by the 
Statute 43 Eliz. cap. 2. Set. 7. theſe Orders are appointed to be made at the General Ouarter- 


Seſſions. 2 Salk. 474. The King verſus Turnock. 2 Salk. 476. Purnall's Caſe. S. P. 


7. An Original Order was made at Quarter-Seſſions, ſetting forth, that the Pariſh of Dimchurch 
was burthened with Poor, and that Eaſtehurch had no Poor, therefore they ordered Dimchurch to 
be anne xed to Eaſtchurch, and that the Occupiers of Lands there ſhould contribute 20 J. per 
Annum, by equal monthly Payments to Dimchurch, as long as it was overhurthened with Poor, 
and Eaſtchurch had none; adjudged, that by the Statute 43 Eliz. the Seſſions may tax particu- 
lar Perſons, in Aid to the Relief of the Poor in another Pariſh ; or they may, {as in this Caſe 
they had done) aſſeſs the whole Pariſh in a certain Sum, and leave it to the Pariſh Officers to 
colle& and levy the' ſame of particular Perſons ; and that this Order was good for that Part, bur 


ill as the Uniting the Pariſhes. 


2 Salk. 480. Dimchurch verſus Exſtchurch. 


8. The Church- wardens, &c. made a Rate for the Relief of the Poor, which was confirmed 
by two Juſtices ; but all was rated upon the Real Eſtates, and none on the Perſonal ; and there- 
fore upon an Appeal the whole Rate was quaſhed, and the Church-wardens ordered to make a 
Rate both upon Perſonal and Real Eſtates, which they afterwards did, but with great Inequality 
on the Real Eſtates, which were taxed ten Times more in Proportion than the Perſonal Eflates ; 
thereupon ſeveral Perſons appealed again, and this Rate was likewiſe vacated ; it was objected, 
that the Seſſions had no Power to vacate whole Rates, but only to rclieve particular Perſons, 
whom they find aggrieved ; but adjudged, that they may quaſh whole Rates, and refer it to the 
Church-wardens to make new Rates, or they may make a new Rate themſelves. 2 Salk. 483. 


St. Leonard Shoreditch's Caſe. 


9. Three Juſtices took the Account of the Church-wardens and Overſeers of Topſham, for the 
Year 1697, and adjudged, that there was 69 J. 8s. 10 J. due from them to the Pariſh ; and 
they made an Order for the Payment thereof to the ſucceeding Overſeers for the Year 1698. it 
was objected, that the Juſtices had no Power to make ſuch an Order, but only to ifſue out War- 
rants to diſtrain on the laſt Overſeers; but adjudged, that the Order was well made, and he 


Court conhrmed it. 


2 Salk, 485. The Church-wardens, &c. of Topſbam's Caſe. 


10. Upon a Trial at Bar in Replevin againit the Defendant, as Overſeer of the Poor; the 
ueſtion was, whether Stratton was a Pariſh of it ſelf in Reputation, or Part of the Pariſh of 
Biggleſwade in Com. Bedford; it was ruled, that having a diſtin Overſeer, and maintaining their 
own Poor, was not ſufficient to make it a * Pariſh in Reputation within the Statute 43 Eliz. 
it muſt have a Parochial Chapel, and Chapel-wardens, and Sacraments at the Time of the Statute 
made: Tis true, they had one Chapel-warden, whoſe Office was to collect the Rates taxed upon 


Stratton, and pay them to Biggleſwade, and the Sacraments and Sacramentals were there. 


501. Rudd verſus Moreton. 
11. Order for T. P. to pay 2 s. per Week towards the Support of his Father, till the Court 


ſhould order to the contrary, good, becauſe it was indefinite; for if it had been for a Time 
certain, an Eſtate might have fallen to him within that Time. 2 Salk. 534. Jenkin's Cale. 

12. An Overſeer accounted before two Juſtices, and his Account was allowed; the Pa:iſh ap- 
pealed to the Seſſions, and the Account was diſallowed, and he ordered to pay ſo much over, 
c. which they adjudged to be in his Hands, and for not doing it, they committed him; this 
Order was quaſhed, and the Man diſcharged, becauſe the Seſſions ſhould have ordered the Money 
to be levied by Diſtreſs, in the ſame Manner as the two Juſtices ſhould do, and upon Return of 


their Warrant, that there was no Diſtreſs, then, and not before, to commit him, 


The King verſus Hedges. 
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2 Salk. 


2 Salk. 533- 
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13. T. P. took Part of an Houſe in the Pariſh of B. on the third Day of December, and was Mod. Ca- 
rated and diſtrained for a Quarter's Rate due at * Chriſtmas following, which Diſtreſs was taken es 214- 
on a general Warrant made for the whole Year ; adjudged, that he could not be rated for a Sontra. 
whole Quarter, becauſe, by the Statute the poor Rates are to be aſſeſſed Monthly; for otherwiſe 1 Pu * 
Man cannot remove in the Middle of a Quarter, but he will be twice rated, neither can a Di- at 5 
ſtreſs be taken by a general Warrant made at the Time of the Rate, but there ought to be a may be di- 
Special Warrant on Purpoſe ; neither can it be taken for a Quarter's Rate before the Quarter is Tired. 
ended, if the Cuſtom is to Rate quarterly. 2 Salk. 532. Tracy verſus Talbot, adjudged in Re- 3 
levin. | md 
; 14. An Overſeer laid out his own Money to relieve the Poor, and before the End of the Year the Mod. Ca- 
Taſtices turned him out of his Office, and having obtained a Mandamus to the Church-wardens ſes 97. 
and Overſeers to make a * Rate to re-imburſe him, this Mandamus was ſet alide, becauſe B. R. * It ought 
cannot order the Overſeers to make a Rate to re-imburſe another, but only to raiſe Money jor the #2 be to le- 
Relief of the Poor. 2 Salk. 531. Tawny's Caſe. 4 1 th 
0 


Poor, and not to re-imbunſe him. There ſhould be a Rate made every Month, which the Fuſtices ſhould approve; and if they re- 
fuſe, then a Mandamus. 


15. Adjudged, that Hoſpital Lands are rateable to the Poor as well as other Lands, for no 
Man by appropriating his Lands to an Hoſpital can exempt them from ſuch Rates to which they 
were ſubject before, and by that Means lay a greater Burthen upon the Pariſh. 2 Salk. 527. 

16. In the Year 1665, the Pariſhioners of Audley agreed to a Rate, which had been followed 
ever ſince ; but Anno 11 Wil. 3. a new Rate was made, and that which they had followed many 
Years was laid aſide; and upon an Appeal to the Seſſions the new Rate was ſet aſide, and the old 
one confirmed ; it was adjudged, that the Juſtices could not make a ſtanding Rate, becauſe, by 
the Statute 43 Eliz. the Rate muſt be equal, which a ſtanding Rate cannot be, becauſe Lands 
may be improved every Year, and therefore the Rate ſhould be altered, according as Circumſtan- 
ces alter; therefore this Order of Confirmation is naught, and ſo it was quaſhed. 2 Salk. 5 26. 
The King verſus Audley Parijh. 

17. Adjudged, that the Seſſions may quaſh a whole Rate where 'tis unequal and burthenſome to 
ſeveral Pariſhioners, and they may make a new one themſelves, or order a new one to be made 
by the antient Inhabitants. 2 Salk. 524. Shoreditch Pariſb's Caſe, 

18. Mandamus to the Juſtices, ©c. on the 43 Fliz. ro compel the precedent Overſeers to 
come to an Account with the preſent Overſeers ; quaſhed, becauſe by the Statute, the Account is 
to be given to the two Juſtices, and not to the ſucceeding Overſeers; beſides, two of the Per- 
ſons. named in the Writ, and who were to account, do not appear to be Overſeers. 2 Salk. 
525. 

19. Indictment on 14 Car. 2. cap. 12. againſt Church-wardens and Overſeers, &. for not 
making a Rate to re-imburſe the Conſtables; it was objected, that the Statute puts it in their 
Power to do ſo by the Word May, but doth not command it to be done as a Duty and to make 
the Omiſſion puniſhable ; but adjudged, that where a Statute directs a Thing to be done for the 
Sake of Jultice, or for the Publick, there the Word May ſignifies the fame Thing as Sha! ; thus 
the Statute 23 H 6. ſays, the Sheriff May take Bail, (i. e.) he Hall, for he is compelled ſo to do. 
2 Salk. 60g. The King verlus Barlow. : 


(H) 
Of Seſſions, good, and not good, 


Ts HERE had been, Time out of Mind, one Conſtable for Ratcliff, Shadwel and Old 

Mapping, who joined in Relief of their Poor, but the Number of the Houſes and Inha- 
bitants increaling within thirty Years laſt paſt, they had ſeveral Conſtables, and relieved their Poor 
ſeparately ; but the Poor of Shadwel increaſing, they were not able to relieve them, whereupon 
they complained to the - Seſſions, where two of the Judges were preſent; and it was ordered, 
that theſe Pariſhes ſhould join again to relieve their Poor; but at another Seſſions where Sir ohn 
Robinſon was Chief, it was ordered, that they ſhould be ſevered again; which laſt Order was 
quaſhed, becaule the Seſſions cannot alter the Order of another Seſſions made when any of the 
Judges are preſent, becauſe, by the Statute, Matters of Difficulty are to be judged by them ; ſo that 
what they Order is of greater Authority ; beſides, the Juſtices had no Power concerning the Foor 
before the Statute 43 Elix. and even by that Statute they have no Power to ſever Pariſhes, for 
which Reaſon ſeveral Acts of Parliament have been additionally made for ſeveral Pariſhes in the 
North. Sid. 292. The King verſus Inhabitants of Ratclif. 

2. The Seſſions adjourned an Appeal to the next ' Seflions, and then an Order was made, 
which was now moved to be quaſhed, becauſe the Determination upon the Appeal was not at 
the next, but at an adjourned Seſſions; but adjudged, that the Appeal mult be /odged at the next 
Scflions, but may be determined at an adjourned Seſſions. 2 Salk. 605. Kings Langley Pariſh. 

3. The Caption of an Indictment at the Seſſions, Seſſio tent viceſimo & viceſimo ottavo die Ju- 
4%, Tec. adjudged ill; for tho' a Seſſions may adjourn from one Day to another, yet & muſt ap- 
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pear diſtinctly, and not as fitting from the 2oth to the 28th Day of the Month altogether, 2 
Salk. 605. Linfield Pariſh verſus Battle. 

4. The Seſſions made an Order, that the Clerk of the Peace ſhould proſecute an Indictment of 
Barretry found againſt T. P. and that the Charge ſhould be allowed our of the County Stock ; be- 
cauſe by the Statute 43 Eliz. cap. 2. the Seſſions have Power to diſpoſe of the Surplus to Chari- 
table Uſes ; but adjudged, that 'tis not a Charitable Uſe to proſecute an Offender, and that they 
cannot make an Order to proſecute, &c. and the Charge to be paid out of the County Stock. 


2 Salk. 605. The King verſus Savin. 


5. Adjudged, that where an Order is made at the Seſſions, tis ſtil] in the Breaſt of the Court, 
during all that Seſſions, to alter or revoke it, and make a new Order to vacate the former, tho” 
'tis drawn up; that the Court at the Old Bail have altered and ſet aſide their own Judgments of- 
ten in the ſame Seſſions, where they have given Judgment againſt a Man to be preſſed to Death, 
and have afterwards allowed him to plead, and tried, &c. and have given another Judgment a- 
gainſt him to be hang d; the ſame Thing is done in B. R. where Judgments have been altered 
during the ſame Term; and the Seſſions as well as the Term, are in Law accounted as one Day. 
2 Salk. 606. St. Andrew Holborn verſus St. Clement, 

6. Where a Juſtice of Peace was Surveyor of the Highway, and a Matter coming in Queſtion 
at the Seſſions concerning his Office, he joined in the Making the Order, and his Name was put 
to the Caption, and for that Reaſon it was quaſhed. 2 Salk. 607, Foxham Tithing. 

7. On an Appeal, the Seſſions diſcharged the Order, but did not ſay, whether for Form or up- 
on the Merits ; and for that Reaſon it was moved to quaſh this Order of Diſcharge ; but adjudg- 
ed, that the Seſſions is not bound to ſet forth the Reaſon of their Judgment no more than other 
Courts; that where a Seſſions diſcharges an Order upon an Appeal, and it being removed into 
B. R. it appears to be good, this Court muſt intend that it was diſcharged upon the Merits, and 
will confirm the Order of Diſcharge ; but if it appears to be bad, then this Court muſt intend that 
it was diſcharged for Form. 2 Salk. 607. South Cadbury Pariſh verſus Braddon. 


DOꝛdinary. 


Of the Creation of a Biſhop, and his | Of his Examination of a Clerk, and 
Authority. (A) | Refuſal to admit him. (C) 
Of Actions brought againſt him. (B) 


(A) 


Of the Creation of a Biſhop, and his Authozity. See Adminiſtration. (C) 
| per totum. 


I. HIS is by Election and Conſecration ; the Election is by a Licenſe under the Great 
Seal, which is in the Nature of a Letter miſſive to the Dean and Chapter to elect 
the Perſon nominated by the King in his Letters Patents. See the Stat. 25 H. 8. 
cap. 20. 

2. When he b alte, he is Biſhop only Nomine, and not in Re, and therefore the Benefice 
or Dignity which he had before in the Church, is not void by ſuch Election; but a Commendam 
Retinere ſuch Benefice comes Time enough. Hob. 140. Colt verſus Biſhop of Coventry. 

3. Conſecration makes him a compleat Biſhop, as well to the I emporalties as to the Spiritual- 
ties, for he may then certify an Excommunication, which is a judicial Act, he may confer Orders, 
Cc. Before the Stat. 25 H. 8. the Conſecration and Inveſtiture was by Bulls from the Pope, but 
now 'tis by the Metropolitan of the Province, in ſuch Manner as preſcribed by that Act; but tho 
the Freehold of the Temporalties are in him after Conſecration, yet they are not de jure to be deli- 
vered to him, till the Archbiſhop hath certified the Time of his Conſecration; and if they are not 
then delivered, he may bring a Writ de reſtitutione temporalium directed to the Eſcheator, by which 
he ſhall recover the actual Poſſeſſion. 

4. Before the Stat. 2 Eliz. the King might create a Biſhop without any Letter miſſive to the 
Dean and Chapter, for that was only a Ceremony. 2 Cro. 353. Obrian verſus Kuiton. 


"© . All 
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5. All Biſhopricks are of the Foundation of the Kings of England, and at firſt were donative 
per traditionem annuli & baculi; but King John, by his Charter in the ſeventeenth Year of his 
Reign, granted they ſhould be eligible. 5 Rep. 14. Cawadry's Caſe. | 
6. They hold their Biſhopricks per Baroniam, and they fir in Parliament by Reaſon of their 
temporal Poſleſſions. 5 Rep. 14. Cawdry's Caſe. Kelway 184. Dr. Standiſb's Caſe. 

7. If the = hath a Title to preſent, and reſuſeth, the Biſhop may ſequeſler the Profits of 
the Church, for he is to take care that the Cure be performed. Hob. 144. MH 

8. After the Conge de Eſlire was ſettled in King Fohn's Reign, and the Biſhop was elected by 1 Salk. 


—— — 


the Dean and Chapter, he was not to have his Temporalties till he ſwore Allegiance to the King; 186. S. P. 


but Confirmation and Conſecration belonged to the Pope, ſo that in Effect he had the Diſpoſal of 
all Biſhopricks till 25 H. 8. by a Statute in that Year the Papal Uſurpation was aboliſhed ; aſter- 
wards, by 1 Ed. 6. cap. 1. All Biſhopricks were made donative again; but the Statute 25 H. 8. 
was reltored by the Statute 8 Eliz. cap. 2. and made them elective again in Ezgland; but in Jre- 
land they are ſtill Donative. See 1 Jones 160. 

9. When a Biſhop is tranſlated, the old See is not void till his Election to the new is confirm- Latch 
ed, for the new Election muſt be certified to the King, Archbiſhop, and to the Perſon elected; 37. S. P. 
and the King by his Letters Patents gives his Royal Aſſent, and commands the Archbiſhop to con- 1 
firm and conſecrate; and probably the King may not aſſent, nor the Archbiſhop confirm; there- 13% 8. F. 
fore tis not reaſonable that he ſhould loſe his old See till confirmed in the new One. See Joncs 
162. 

10. Formerly, when a Biſhop was tranſlated, he was not elected to the new See; for the Ca- 
non Law is, Electus non poteſt Eligi; and the Pretence was, that he was married to the firſt 
Church, which Marriage could not be diſſolved, but by the Pope; thereupon he was petitioned, 
and he conſenting to the Petition, the Biſhop was tranſlated; and this was ſaid to be by Poſtula- 
tion; but this was an Uſurpation, and againſt Law, and reſtrained by the Statute 16 R. 2. and 
9 H. 4. cap. 8. and Tranſlations have ever ſince been by Election and not by Poſtulation. Sce 
1 Jones 160. 1 Salk. 137. S. P. 

11. The Biſhop of St. Davids was cited before the Archbiſhop at Lambeth, for Simony and other 
Offences, and upon a Motion for a Prohibition, he ſuggeſted that he was cited to Lambeth, and nut to 
the Arches, and before the Archbiſhop, and not before his Vicar-general, and the Proceeding againſt 
him was to a Deprivation; adjudged, that the Archbiſhop hath a Provincial over all the Biſhops of 
his Province, and may hold his Court, and cice before himſelf, and fit as Judge, where, ard when he 
will, and ſo may any other Biſhop in his own Dioceſe ; for the Power of a Chancellor or Vicar- 
general is delegited only for the Eaſe of the Biſhop; that a Biſhop may be puniſhed in the Arch- 
biſhop's Court, for any Offence againſt the Duty of his Office, as Biſhop Cawdry's Caſe is remark- 
able, who was deprived for Preaching againſt the Common Prayer: It being the firſt Inſtance of 
a Deprivation, where there was another Puniſhment appointed by the Statute, for that very Of- 
fence, a Prohibition being denied, the Archbiſhop proceeded to a Sentence of Deprivation; there- 
upon the Biſhop appealed to the Delegates in Michaelmas-Term, 11 Wil. 3. ſuggeſting, that by 
the Common Law an Archbiſhop alone cou'd not deprive a Biſhop ; and the Delegates refuſing to 
admit his Allegations, he moved B. R. for a Prohibition, inſiſting, that all Biſhops were Barons, 
and inter ſe pares, that par in parem non habet imperium, and that a Biſhop may be cenſured ; 
yet he cannot be deprived by an Archbiſhop, becauſe their Temporalties are concerned, and 
theſe are protected by rhe Common Law; and that they are not deprived, unleſs by Convocation ; 
but adjudged, this is a new Fancy of Council; for an Archbiſhop hath Power over his Sufiragans, 
and may deprive ; that Biſhops are pares jure divino, but not humano, for otherwiſe the Inſtitu- 
tion of an Archbiſhop would be to no Purpoſe ; that their Peerage is by Reaſon of their Baronies; 
that ſeveral Abbots formerly ſate in the Houſe of Lords, but they never pretended any Exemption 
from the Biſhop, and that he could nor deprive them; that by the Common Law an Archbiſhop is 
{ſuperior to Biſhops, and hath a metropolitical Juriſdiftion ; *tis true, his Power was uſurped by 
the Pope, but reſtored to its Extent at Common Law by the Statute 26 H. 8. and 'tis as true, 
that he hath Power to viſit, and he who may viſit, may deprive as well as cenſure, theſe being 
ſeveral Degrees of Eccleſiaſtical Puniſhment ; ſo the Prohibition was denied; and it was ordered, 
that the Suggeſtion might be entered on the Roll, that the Court might enter their Reaſons of 
Denying it; then the Biſhop moved the Houſe of Lords for a Writ of Error; and it was there 
held that it would not lie. 1 Salk. 134. Bijhop of St. Davids verſus Lucy. | 


139 
Ok Actions brought againft him. 


I. 7 Inteſtate died poſſeſſed of ſeveral Goods, which were afterwards ſequeſtred into the 

Hands of the Ordinary; adjudged, that any of the Creditors of the Inteſtate may have 
an Action of Debt againit the Ordinary; and in ſuch Caſe he may not adminiſter the Gocds to 
another Perſon, if he hath not ſufficient in his Hands to ſatisfy the Debt for which the Action 
was brought. Mich. 7 Elix. Dyer 232. 
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2. Information apainſt him upon the Statute 2 H. 5. cap. 3. for refuling to give the Plaintiff 1 
Copy of the * Lutw. Abr. 49. | | 


Ordinary. —— 


— —. 1 


as Dd. i LY N 


ö — 
— — 


5 (C) 
Of his Examination of a Clerk, and his Refuſal to admit hint, 


5.06 HE Biſhop of Norwich refuſed to admit a Clerk, becauſe he was a common Haunter of 
| Taverns, and a Player at unlawful Games ; adjudged, theſe were not ſufficient Cauſes of 
his Refuſal, for tho they were Offences, they were only ſo becauſe they were prohibited, they 
were not Mala in ſe, for which the Clerk ſhould be refuſed, or deprived, if he was admitted. 
9 Elix. Dyer 254. 2 

2. When the Clerk is preſented to the Biſhop, he is to examine him before he admits him to 
the Cure, and if he is found unable, he may refuſe him. 5 Rep. 57. Specor's Caſe. 
3. The Biſhop is bound to examine the Clerk within fix Months after the Avoidance, and not 
ſuffer the Lapſe to incur. Idem. 
4. This Juriſdiction of Examination is not local, but follows the Perſon of the Biſhop where- 
ever he is. Leon. 33. Carter verſus Crofts, and 342. Knolls verſus Dobbins. F. P. 
Poſtea 5. The Clerk, before his Examination, is not bound to ſhew his Teſtimonial or Letters of Or- 
1 T* ders. 1 Leon. 230. Palmes verſus Biſhop of Peterborough, 


Cro. Eliz. 241. S. C. 


6. In Specot's Caſe, the Biſhop pleaded to a Quare Impedit brought againſt him; that upon 
the Examination of the Clerk he found him to be Schiſmaticum inveteratum, and for that Cauſe, 
by the Laws of the Church, to be perſonam inhabilem & minime idoneam ad occupandum aliquod 
beneficium cum cura Animarum, and thereupon he refuſed to admit him; adjudged, and after- 
wards affirmed in Error, that the Plea was not good, becauſe Schiſmaticus inveteratus was too 
general an Appellation and altogether incertain ; he ought to ſhew ſome ſpecial Crime or Cauſe of 
his Refuſal, that the Party might take Iſſue upon it, or traverſe it. 5 Rep. 58. Specot's Caſe. 

Antea 5. 7. Ina Quare Impedit the Biſhop pleaded, that he demanded of the Plaintiff to ſee his Letters 

8. C. of Orders, and his Letters miſſive or teſtimonial, which he did not ſhew, but deſired Leave to 
bring them, and that he gave him a Week for that Purpoſe, and he did not return within fix 
Months, and ſo he collated by Lapſe ; adjudged, that theſe were no Cauſes for the Biſhop to re- 
fuſe the Admittance of the Clerk, for he is not bound to ſhew theſe Letters to the Biſhop, he 
muſt try him upon Examination, and not otherwiſe. Cre. Eliz. 241. Palmes verſus Biſhop of Pe- 
terborough. | 

8. Adjudged, that whatever is a ſufficient Cauſe to deprive a Clerk, the ſame is a good Cauſe 
for the Biſhop not to admit him. Paſch. 7 Jac. B. R. Auſtin's Caſe. 
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In what Caſes .it will not lie. (A) dons, not good. (E) 
Of the Capias Utlagatum. (B) Returns of Outlaries, good, and not 
What is forfeited by an Outlary, what | good. (F) 

not, both in Perſonal and Criminal ; Reverſals of Outlaries by Writs of Er- 
- CaO) | ror, and of Error in the Proceedings 
Pleas of Outlary, good. ( to an Outlary. (G) 
Pleas of Outlary, not good, and Par- | 


e 
In what Caſes it will not lie. See Zlegir. (A) 1. 


Djudged, that Proceſs of Outlary doth not lie in Detinue. Dyer 223. Proctor's 
Caſe. 5 | 
2. An Attorney brought an Action of Debt by Bill of Privilege, and after 
Judgment the Defendant was outlawed, who brought a Writ of Error to reverſe it, 
and objected, that Proceſs of Outlary did not lie upon ſuch Judgment, becauſe there is no Ca- 
pias in the Original Action; and ſo it was adjudged. 1 Leon. 229. Crew verſus Bailzs. 


(B) 
Df the Capias Utlegatum. 


1. Pon an Outlary after Judgment, an Elegit was awarded againſt the Defendant, and he 

moved the Court for a Superſedeas, becauſe erronice emanavit, and the Reaſon was, for 
that the Party could have no other Execution than a Ca. ſa. for he could not have a Fi. fu. becauſe 
the King is entitled to his Goods ; and he could. not have an Elegit, becauſe the King is like- 
wiſe entitled to the Profits of his Lands. Gold. 180. Hill. 43 Elis. 

2. By the Capias the Sheriff is commanded to take the Body, & bona & catalla, quæcunque 
in inquiſitione invenires, in manus noſtras capias, ut de vero valore, &c. and by Virtue of this 
Writ the Sheriff takes the Goods and ſells them, and afterwards the Outlary is reverſed ; in ſuch 
Caſe, the Party ſhall be reſtored to his Goods, becauſe the Sheriff was not commanded by the 
Writ to ſell them. 8 Rep. Dr. Drurie's Caſe, 141. and Cro. Eliz. Amner verſus Lodington, S. P. 
and 2 Leon. 92. S. C. oy | 

3. Adjudged, that where a Perſon is taken by a Capias Utlegatum at the Suit of the King, 
he is in Execution for the Subject, but in the ſecond Degree, and the King may diſcharge his own 
Suit, but a Protection will not diſcharge him ; and when the King's Suit is diſcharged, then he 
may be in Execution at the Suit of the Subject. Hill. 13 Fac. Hob. 115. Sir Thomas Shirley's 
Caſe, 

4. Caſe againſt the Sheriff, in which the Plaintiff declared tam pro Domino Rege, quam pro ſvipſo, 
and ſets forth, that he had 7. S. in Execution upona Capias Utlegatum, at the Suit of his Teſtator, 
and that the Defendant ſuffered him to eſcape; after a Verdict for the Plaintiff, it was obi/eced, that 
this Action ought to be brought in the Name of the Party alone: Sed per Curiam, J. S. being taken 
upon a Capias Utlegatum, "tis a Contempt to the King to ſuffer him to eſcape ; and therefore he 
may be joined in the Action, but the Party ſhall have all the Damages. 1 KRo/!. Kep. 78. Barrett 
verſus Minchcombe. | | 

5- The Detendant was outlawed in Middleſex, the Proſecutor may take out a Capias Uidega- 
tum againſt him, in any other County, without a Teſtatum. 1 Vent. 33. 

6. The Reaſon why a Man taken upon a Capias Utlegatum ſhall not be in Execution at the 
Suit of the Party, without bringing the Body into Court, and praying that it may be ſo, is, 
becauſe the Outlary is at the Suit of the King, and when the Party is taken upon the Capias Urle- 
gatum, he is then in Execution at the King's Suit, for a Contempt of his Laws; and even in ſuch 
Cafe, if he eſcape within a Year, the Party may have an Action of Debt againſt the Sheriff, be- 

| | cauſe 


%, 
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cauſe within that Time he might have brought a Ca. ſa. againſt the Priſoner, and have charged 
bim in Execution, which is too late for him to do after the Year, for then he muſt bring a Scire 
facias to ſhew Cauſe quare Executionem non haberet ; but this is contrary to the Reſolution in 
Garnon's Caſe, and to a Caſe in B. R. Mich. 20. Car. 2:(viz.) Debt on an Eſcape, in which the 
Plaintiff declared, that he obtained a Judgment againſt W. R. in the 13th Year of Car. 2, that 
he was outlawed in the 15th Year, and taken upon a Capiat in the 18th of Car. 2. and eſcaped ; 
but did not ſet forth, that he was in Cuſtody, and prayed to be ſo at his (the Plaintiff's) Suit, 
without which the Impriſonment upon the Capias Uutlegatum did not make him in Execution 
at his (the Plaintiff's) Suit, as was alledged; for it may be, that he intended to have anothet 
Execution, and not againſt his Body ; but the better Opinion was, that he ſhall be in Execution 
at the Suit of the Party, until he diſclaim it. Sid. 380. Buckland verſus Kelland. 
7. A Capias Utlegatum was pleaded, and the Plaintiff did not alledge that it was ſued forth 
in Term-Time, but it was adjudged, that this being a judicial Writ, and it being the uſual Courſe 
* See Re- to proſecute ſuch Writs in Term-Time ; the contrary ſhall not, be preſumed where there is no 
cord. (C) Manner of Cauſe for ſuch Preſumption. 1 Lutw. 329. See Record: (C) 3. Latch 11. Contra 
3. 8. C. per Dodderidge. | ; 
5 Mod 8. V. R. was in Cuſtody upon a Capias Uilegatum after Judgment, and eſcaped ; and in a Special 
200, Verdict in an Aion of Debt, for an Eſcape, upon Nil debet, the Caſe was, That the Plaintiff had 
outlawed / R. after Judgment upon a Ca. Ja. ſued out within the Tear, and two Tears aſter the Outlary 
he was taken upon the Capias Utlegatum, and the Sheriff ſuffered him to eſcape ; it was admit- 
ted, that if he had been taken upon a Capias Utlegatum, ſued out within the Tear, he would 
Cro.Eliz. have been in Execution of the Party in the Original Action, without a Prayer; and adjudged, 
1 that ſo he is now, becauſe at the Exigent the Plaintiff was at an End of his Proceſs, for no 


8. p. * Continuance or Sci. fa. lies aſter a Capias Utlegatum. 1 Salk. 319. Wolfe verſus Daviſon. 
g 5 Mod. 200. S. C. 
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(C) 


eahat is fozfeited by an Outlary, what not, in Perſonal Caſes, and 
in Criminal, 


thank # B. brought a Quare Impedit againſt the Ordinary and Incumbent ; and upon a Demur- 
>; . rer to the Declaration, before the ſame was argued, the Plaintiff was outlawed at the 
Leon. 63. Suit of another. Perſon ; then the Incumbent reſigned, upon Suppoſition, that the Preſentation 
Cro. Eliz. ma forfeited to the Queen, and ſhe preſented him again; afterwards the Plaintiff reverſed the 
Moor Outlary, and having got Judgment againſt the Incumbent upon the Demurrer, he now brought 
241,269, 2 Sci, fa. to have Execution, to which the Incumbent pleaded all this Special Matter ; but ad- 
judged, that by Reverſal of the Outlary, the Plaintiff was entitled to his Preſentation, and 
that it was not forfeited to the Queen. Goldſ. 103. Beverly verſus Cornwall. | 
2. Upon an Indictment for Recuſancy, the Party intending to go beyond Sea, made a Deed 
of Gift of all bis Goods and Chattels, upon ſome feigned Conſiderations, and then he went out 
of the Realm, and was afterwards outlawed upon the ſame Indictment; ir was adjudged, that 
the Deed of Gift was void to defeat the Queen of the Forfeiture of the Goods; and this by the 
Statute 13 Eliz. cap. 5. and the Queen was entitled to his Leaſes and Goods by the Forfeiture. 
3 Rep. 82. Pauncefoot verſus Blunt, vouched in Twine's Caſe. | 
3. Debts or Duties upon ſimple Contract are forfeited to the King by Outlary, tho? the Par- 
ty might bave waged his Law: for in every Quo minus brought in the Exchequer by a Debtor 
to the King, againſt the Defendant, who was indebted upon a ſimple Contract, he ſhall not 
wage his Law, a fortiori where ſuch a Debt is fotfeited by Outlary. 4 Rep. 94. In Slade's 
Caſe. 
4. One took a Bond in the Name of another, and was afterwards outlawed ; adjudged, that 
the King ſhall have the Bond. 24 Eliz. Burkett's Caſe. See Felo de ſe. Hix verſus Cooper. 
5. A Man was outlawed, and afterwards the Queen granted him a Leaſe for Years, rendring 
Rent; then he was outlawed again, and before Seiſure there was a Pardon of all Goods and 
Chattels forfeited ; adjudged, that a Man outlawed is capable of receiving a Leaſe, and by the 
Pardon the Term which is forfeited is revived. Owen 106. Knowles verſus Powell. Moor 237. 
S. C. Wy 
6. Judgment in Debt by Husband and Wife, as Executrix to another; the Defendant pleaded, 
that the Husband was outlawed ; adjudged, that he did not forfeit any of the Goods which his 
Wife had as Executrix. 3 Bulſt. 210. Harriſon verſus Hicks. 
7. Adjudged, that Arrears of Rent reſerved upon an Eitate for Life, are not forfeited by Out- 
lary, becauſe they are Real, and there is no Remedy for them, but by Diſtreſs ; but 'ris other- 
wiſe upon a Leaſe for Years. Hetl. 1 64. 
2 Bulſt. 8. The King ſhall not have the Profits of Lands upon an Outlary againſt Cuſtuy que Truſt, 
d zo. or Ceſtuy que Uſe, becauſe the Eſtate in the Iand is only in the Truſtee, and he for whom he is en- 


Allen 14- truſted hath no Remedy to recover them but in a Court of Equity, Style 21. The King verſus 
Holland. See Forfeiture. (C) per totum. | 


4 9. The 


Outlary. | I217 
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9. The Defendant was indicted for a Murder in Eſſex, and outlawed, Cc. and the Outlary be- Latch, 


ing certified into B. R. it appeared to be erroneus, becauſe it was exaftus eſt ad Comitatum, o- 210. 


mitting the Word meum; whereupon the Attorney General moved the Court, that the King ha- 
ving ſeiſed the Lands, and that the Outlary might not be reverſed, that therefore they would a- 
ward a Certiorari to the Coroner to certify, whether it was Ad Comitatum, ec. and if fo, then 
upon his Return, to amend it; and it was granted accordingly. Palm. 480. Plumm's Caſe. 

10. The Lord Lumley was outlawed, and a Bil was exhibited againſt him in the Exchequer, 
to diſcover his Rea] and Perſonal Eſtate, and what ſecret Conveyance he had made thereof to 
which he demurred, becauſe nemo tenetur prodere ſeipſum ; but the Demurrer was over-ruled ; for 
the Outlary is in Nature of a Judgment for the King, and even a Common Perſon may have ſuch 
a Bill of Diſcovery to enable him to take out Execution, Hardres 22. The Proieflor verſus Lord 
Lumley 

11. A Perſon outlawed made a Leaſe for Years of his Lands, before the Inquiſition found ; and 
afterwards, amongſt other Things, theſe Lands were found by the Jury upon an Inquiſition ta- 
ken, and this Leaſe was pleaded in Bar to bar the King, and adjudged good; for any Eſtate 
made after the Outlary, and before the Inquiſition, if for a valuable Conſideration, and not in 
Truſt, ſhall diſcharge the King's Title. Hardr. 101. Attorney General verſus Freeman. 

12. The Plaintift obtained Judgment in B. R. againſt J/hirfield for 500 J. Debt, &c. and about 
three Years afterwards one Hockiz obtained another Judgment againſt him for 1000 /. upon which 
he was outlawed ; and a little afterwards the Manor of Burwarjh, to the Value of 120 J. per Ann. 
was ſeiſed into the Protectors Hands, and about a Month after that, the Moiety of it was ex- 
tend2d upon the firſt Judgment; but Hockiz obtained a Leaſe of it out of the Exchequer, upon 
the Extent on the Outlary; and upon an Euglißſh Bill againſt him and the Judgment-Debtor, it 
was decreed, that the Manor was of greater Value than extended, yet Hockin ſhould levy no more 
than according to the extended Value, for that the Protector had no farther Intereſt in the Lands 
extended but to that Value of which he was to have Profits, and no more ; but that Hockin might 
have a Melius Inquirendum, if he would, and have them extended to a greater, Value, and that 
after this Extent upon the Outlary. any other Extent was void as to the Protector. Hardr. 106. 
Maſters verſus Hockin and Whitfeld. 

13. One Hammond was outlawed at the Suit of T. S. and his Lands were taken in Extent ; 
afterwards E. D. claiming a Title to them, brought his Ejectment, and pleaded likewiſe to the 
Inquiſition ; and upon a Bill in the Exchequer an Injunction was prayed for the King to ſtay 
Proceedings at Law, but it was denied; for tho” a Perſon outlawed cannot after an Extent pre- 
vent the King's Title by any Alienation whatſoever, yet ſuch Outlary gives no Privilege to the 
Poſſeſſion of a Diſſeiſor, but that the Diſſeiſee may er.ter and bring his Ejectment; for by the 
Outlary the King hath no Intereſt in the Land it ſelf, but only a Title to receive the Profits. Hardy. 
176. Hammond's Caſe. 

14. The Caſe was, Tho. Brocas was outlawed in an Action of Debt after Judgment at the 
Suit of Stoner, and an Extent being taken out, it was found by Inquiſition 1 Octob. 1654. that 
he was ſeiſed for Life of ſeveral Lands in Hampjhire, and thereupon they were ſeiſed into the 
King's Hands, and demiſed to the ſaid Stoner under the Exchequer-Seal ; the Defendants, as 
Tertenants, pleaded, that before this Inquiſition and Seiſure, the ſaid Brocas by Fine jur conceſ- 
fit, &c. had granted theſe Lands to one Abdy for 500 Years, if he the ſaid Brocas ſhould ſo long 
live; that Abdy died, and his Executors made a Leaſe thereof for 400 Years, @'c. To this 
Plea the Attorney General demurred, for that the ſecond Leaſe was made frace the Inquiſition 
and Seiſure ; but adjudged, that any Perſon who hath a Title or Right precedent to the Out- 


lary, except it be the Perſon outlawed, may grant it over, but he himſelf cannot by his own Act B 


defeat the King's Intereſt. Nota, this is contrary to the Courſe of the Exchequer. Hardr. 422. 
Attorney General verſus Fox, & ab. 

15. One Northey ſued Bateman to an Outlary before Judgment, who having 500 J. in the Eaſt- 
India Company, and being ſo found by Inquiſition, it was ſeiſed by the King, and granted by him 
to Northey, in Satisfaction of his Debt, which was by Bond, &c. but the Company refuſing to 
transfer the Stock to him, a Bil in the Exchequer was brought againſt them, and they were de- 
creed to transfer it to Northey, which was accordingly done, and his Name entered in their 
Books, and Bateman's Name {truck out; afterwards he reverſed the Outlary, and the King 
granted Reſtitution de omnibus quibus nobis non eſt reſponſum; then Pinfold having a Debt 
due to him from Bateman on Bond, ſued him, and had Judgment, and outlawed him after Judg- 
ment, and then the King granted this 500 J. Stock to Pinfold, and the Company refuſing to 
transfer it to him, he brought a Bill in Equity againſt them and Northey, upon which the Court 
decreed, that the Stock was well transferred by the firſt Grant to Northey, which Grant was 
well executed by the Transfer of the Stock by the Company, and ſo the King was anſwered as 
to it, and by Conſequence Bateman was not reſtored by the Grant de omnibus de quibus nobis 
non eſt reſponſum. 2 Lev. 49. Pinfold verſus Northey. 

16. Caſe, &c. upon five Promiſes, one whereof was upon a Quantum meruit for Meat, Drink, 
c. found for the Defendant at his Requeſt ; the Defendant pleaded in Bar an Outlary of the 
Plaintiff, ſetting forth, that in exigendo poſita fuit ad utlegat, Cc. ea ratione, &c. debita 
juris forma waviara exiſtit ; and upon Demurter to this Plea, it was inſiſted for the Plaintiff, that 
this Outlary could not be pleaded in Bar to an Aſſumpſit upon a Quantum meruit, becaule till 
the Things come to be valued, there is no Certainty of the Debt, and ſo it cannot be ſorfeited; 
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iLev. 33» 


3 Cro. 
431. 
Lane 79. 
Hardr. 
101. 
Raym. 
17. 


it was doubted before Slade's Caſe, whether a Debt upon ſimple Contract could be forfeited upon 
an Outlary ; but adjudged, that this was a good Plea, for the Conſideration created a Debt, 
tho' it was not reduced to a certain Sum; a Plea of Outlary hath been held good in Bar to an Ac- 
tion of Trover, where all lies in Damages, and that is Markham and Pitt's Caſe. 3 Leon. 205. 
But the Court doubted, whether debita juris forma waviata exiſtit was not too general, 2 Vent. 
282. Vll verſus Moor. See 3 Leon. 196. S. P. | 

17. In a Special Verdict in Ejectment, the Caſe was, that T. P. was outlawed in a Perſonal 
Action, and levied a Fine, and the King ſeiſed the Lands in the Hands of the Conulee ; and ad- 
judged, that ſuch Seiſure was good, if it was before the Fine levied ; but if after, then the Co- 
nuſee ſhall hold againſt the King. Raym. 17. Winſor verſus Saywell, See 1 Leon. 63. Cro. Eliz, 
270. Ognell's Caſe. S. P. | 

18. Error to reverſe an Outlary for Murder; the Error aſſigned was, That in the quinto exact 
it did not appear upon the Return of the Exigent, that the Court was held pro Com, Cc. be- 
ſides this Outlary was againſt the Defendant and two more, and in the lalt Exadtus tis non 
comperuit, but did not ſay, nec eorum aliquis comperuit; and for theſe Reaſons it was reverſed, 
3 Mod. 89. Anonymus. 

19. Error to reverſe an Outlary in High Treaſon ; the Error aſſigned was, that it did not ap- 
pear where the Huſtings were held; for tis at a Court of Huſtings, without ſaying pro Civitate 
London ; it was objected, that there ought to be a Scire facias to the Lords mediate and immedi- 
ate, before the Outlary is reverſed : Sed per Holt Ch. Juſt, *ris not neceſſary in Treaſon, becauſe 
the Forfeiture is not to them, but to the King; the Outlary was reverſed. 4 Mod. 366. Sir Tho. 
Armſtrong's Caſe. 

20. Upon an Engliſh Bill in the Exchequer, the Barons prayed the Opinion of the Judges of 
C. B. the Caſe was, T. S. was a Bankrupt, and ſome Time afterwards was outlawed ; the Kin 
made a Leaſe of the Profits of his Lands, and granted his Goods ; afterwards a Commiſſion of 
Bankruptcy was taken ont againſt him, but it was five Years after he had committed the A& of 
Bankruptcy ; adjudged, that by the Outlary he forfeits his Goods and Chattels, his Leaſes for 
Years, and his Truſt in ſuch Leaſes, and the Profits of his Freehold Lands; but that this Outlary 
cannot defeat any Intereſt which his Creditors had acquired in his Eſtate, becauſe he volunta- 
rily ſuffered himſelf to be outlawed. 1 Salk. 108. Paine verſus Trap. See Sid. 115. S. P. 


In Criminal Caſes, 


21. The Defendant was outlawed upon five Indictments for Felony, and being brought to the 
Bar to receive Judgment, he produced five Writs of Error ; adjudged, that if he hath no Lands, 
and it is ſuggeſted on the Roll, that he hath none, in ſuch Caſe the Attorney General may 
confeſs Error without a Scire facias to the Lords mediate and immediate, to ſhew Cauſe why he 
ſhould not have Reſtitution ; but if there are Lands, then there muſt be ſuch a Sctrre facias, 2 
Salk. 495. Arthur's Cale. | 

22. The Defendant was outlawed for a Miſdemeanor, upon an Information, for ſeducing a 
young Man to marry a young Woman of a lewd Character, and he was fined 5000 J. and it was 
afterwards moved for him, that he could not be fined upon an Outlary for a Miſdemeanor, be- 
cauſe it doth not enure as a Conviction for the Offence, as it doth in Felony or Treaſon ; but 
tis only a Conviction for a Contempt in not pleading to the Information, which is puniſhable by 
a Forfeiture of his Goods and Chattels; and it was adjudged accordingly. 2 Salk. 494. The King 
verſus Trippin. 

23. T. P. was indebted to I. R. by Judgment, and to C. B. upon Bond, and was outlawed at 
the Suit of the ſaid C. B. upon the Bond, and his Lands ſeiſed; and the Queſtion was, whether 
V,. R. the Judgment-Creditor, could extend thoſe Lands; adjudged, that the Outlary ſhall be pre- 
ferred, unleſs the Judgment-Creditor could ſhew any Practice between the Obligor and the 
Obligee. 2 Salk. 495. | 

24. Adjudged, that upon an Outlary on a Judgment in Debt, the Perſon immediately forfeits 
his Goods and Chattels to the King, but not the Profits of his Lands or his Chattels Real, till In- 
quiſition taken; therefore an Alienation after an Outlary, and before an Inquiſition, is a good 
Bar to the King, as to the Perception of the Profits. 1 Salk. 395. Inthe Caſe of Britton and 
Cole. 


(D) 
Pleas of Outlarp, good. 


1. EE on Bond, the Deſendant pleaded an Outlary in Bar, and ſhewed that the Plaintiff 

was outlawed by the Name of B. B. of D. the Plaintiff replied, that at the Time the 
Suit was commenced againſt him, upon which this Outlary was had, he was living at B. &c. and 
traverſed, that he was living at D. adjudged a good Replication ro avoid the Outlary. Mich. 
29 Eliz. 1 Leon. 87. 3 


„ 248 
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2. Tis true, if it had been Debt on a Bond, there the Pleading of an Outlary in Abatement 
had been ill; it ſhould have been pleaded in Bar, becauſe a Debt on a Specialty is forfeited to the 
King by the Outlary; but in Treſpaſs or in Debt upon a Contract, the Outlary is only dilatory 
and in Abatement of the Writ. Owen 22. Smith verſus Bernard. Cro. Eliz. 203. S. C. See 
IVebb verſus Moor contra, that an Outlary is a good Bar, as well to an Aſumpſfit upon a Quan- 
tum meruit as to a Debt on a Bond. | 

3. In Trover, Cc. the Defendant pleaded in Outlary in Bar to the Action, and held good, tho' 
the Plaintift in ſuch Action could only recover Damages, which are incertain ; yet becauſe that 
Action is founded on the Property of the Goods, and theſe being forfeited to the Queen by the 
Outlary, therefore the Plea is good. 3 Leon. 205. 

4. Audita querela to avoid a Statute, the Defendant pleaded ar Outlary in Bar, (viz.) that 
he himſelf was outlawed at the Suit of T. M. by the Name of Peter Griffith, &c. and upon De- 
murrer it was objected, that his Name was Piers and not Peter, and that this Outlary being only 
by Way of Diſcharge, is not pleadable ; but adjudged, that Peter and Piers was but one Name, 
and that this Outlary is pleadable; but where the Action is ad lucrandum, there muſt be Ability 
in the Perſon. 2 Cro. 425. Griffith verſus Middleton. See poſtea pl. 10. 

'5. In Debt, Cc. the Defendant pleaded, that the Plaintiff was outlawed, and this was in A- 
hatement; the Plaintift replied Nul tie! Record, upon which they were at Iſſue; and before the 
Day given to bring in the Record, the Plaintiff got the Outlary to be reverſed, fo that the Defen- 
dant failed of the Record at the Day; and the Queſtion was, whether this Failure was peremp- 

tory, and adjudged that it was not, but that he ſhould anſwer over. 2 Koll. Rep. 3 8. Stubbs ver- 
ſus Denham. 

6. Debt upon a Contract; the Defendant, after an Imparlance, pleaded an Outlary in Bar; the 
Plaintiff replied Nul tel Record, and Day being given to bring it in, he failed to produce it; the 
Judgment againſt him was abſolutely, and not to anſwer over. Cro. Car. 408. Dawſon verſus Lie. 

7. The Plaintiff brought an Action of Debt; the Defendant pleaded, that he (the Plaintiff) 
was outlawed at the Suit of B. in London: The Plaintift replied, that there was another of the 
ſame Name in the ſame Pariſh, who was outlawed at the Suit of B. and traverſed that he was 
outlawed at his Suit; and upon a Demurrer to this Replication, it was objected that it was ill, 
becauſe he did not traverſe that he was eadem perſona ; but adjudged, that where a Man is out- 
lawed upon ſneſne Proceſs, and never appears, there the Traverſe ought to be quod eft exdem per- 
ſona ; but if once he appears, and is outlawed after Judgment, there the Court had taken Notice 
of him, and *tis ſufficient to ſay, that he was not outlawed. Palin. 188. Downes verſus Patte. 

8. In Aſſault and Battery the Plaintiff recovered in C. B. and upon a Writ of Error in B. R. the 
Judgment was affirmed, and thereupon the Plaintiff broaght a Scire facias againſt t Deſegdant, 
to ſhew Caule Quare executionem non haberet, to which the Defendant, after an Impailince, plead- 
ed an Outlary before the Judgment had, and this was in Bar to the Execution; and adjudged a 
good Flea; for tho' before the Judgment nothing is forfeited, nor until the Judgment is given, 

yet a certain Sum being now recovered in that Action, that is forſeired by the Outlary had zgainlt 
the Plaintiff; and therefore 'tis a good Plea to the Execution on that Judgment. V. Jones 238. 
Wortley verſus Savill, | 

9. Audita querela, in which the Plaintiff declared, that he and one P. were bound in a Bond 
to the Teſtator, in a Bond for Payment of Money; that in an Action brought againſt him he was 
outlawed ; that afterwards another Action was brought again P. upon the ſame Bond, and that 
Judgment was had againſt him, and that he was taken in Execution and paid the Debt, and 
as diſcharged by the Conſent of him at whoſe Sun he was taken, and ſo prays that he may be 
relieved againſt this Judgment and Outlary : The Defendant Proteſtando, that the Debt was not 
paid or ſatisfied, pleads the Outlary in Diſability; and upon Demurrer it was objected in Behalf 
of the Plaintiff, chat this Plea was ill; that this is like the Cale of a Writ of Error or Attaint, in 
which Outlary is not pleadable: But 2djudged, that in theſe Caſes the Judgment it ſelf is to be 
reverſed, and therefore the Out'ary is not pleadable; for if the Judgment is erroneous, the Out- 
lary, which is only a Superſtructure on it, falls on Courſe; but an Audita querela doth not med- 
dle with the Judgment, for it admits it to be good, but prays that no Execution may be taken, 
becauſe of ſome equitable Matter ariſing afterwards, for which Reaſon an Outlary may be pleaded 
to ſuch Action. 1 Mod. 224. Higden verſus Whitchurch. | 

19. V. R. was outlawed in Debt, and taken upon the Capias and committed to the Fleet ; 
afterwards the Warden of the Fleet permitted him voluntarily to eſcape, and the Executor of the 
Judgment-Creditor retook him in Execution, whereupon he brought an Audita querela to be 
diſcharged, and the Defendant pleaded the Outlary in Bar to this Audita querela; and upon a 
Demurrer to the Plea it was held a good Plea in Diſability to the Perlon, becauſe the Audita gue- 
rela was not like a Writ of Error to reverſe the Outlary, but was founded on a Wrong, (v:z.) 
on the Eſcape ; but if it had been a Mit of Error, there an Outlary is no good Plea in Diſability 
Sid. 43. Fajon verſus Kete. See Antea, pl. 4. S. P. 

11. In Aſſumpfit upon a Bill of Exchange, ec. the Defendant pleaded an Outlary in Bar; and 


upon a Demurrer to this Plea it was objected, that it ought to be pleaded iz Abatement, becauſe | 


in this Action Damages are to be recovered, which are incertain, and therefore not forfeitable by 


Outlary : but adjudged, that 'tis pleadable in Bar, for the Debt is certain, tho' *tis to be recovered 
in Damages. 3 Lev. 29. Hage verſus Skinner. | 
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* 4 Leon. 
22. Ta ow 


12. Indebitatus Aſſumpfit and Quantum meruit, for Meat, Drink, c. The Defendant pleaded 
an Outlary in Bar, and held good, and yet in this Action Damages are only recovered, which 
are incertain ; but tis the Conſideration which creates the Debt or Duty, tho' the Recompence is 


to be had by Way of Damages. 2 Vent. 282. 


13. In Dower, Cc. the Tenant pleaded in Abatement, that in ſuch a Term he ſued the De- 
mandant per nomen de Jana Draycote tunc nuper de Laſcoe, and ſhe not appearing, ſhe was 
waived, &c. unde petit judicium, &c. The Demandant replied, that die impetrationis brevis O- 
riginalis, upon which the Outlary was had, ſhe lived at Stanley in Oxfordſbire, and traverſed 
that ſhe lived then at Laſcoe; and upon a Demurrer to this Replication it was inſiſted for the Te- 
nant, that tho' the Outlary might for this Reaſon be erroneous, yet it was not void, nor ſo much 
as voidable, but by Writ of Error or by the Plea of the Party, ſhe appearing in Cuſtody upon the 
Capias Utlegatum ; for it being a Judgment on Record, and in Force, it mult be reverſed in a 
proper Manner, which is by one of theſe Ways before-mentioned, but never by a Plea in a colla- 
teral Action as this is; then it was objected againſt this Plea, that the Outlary ſhould be pleaded 
ſub pede ſigilli, which is very true, if it had been in another Court; but the Action bein 
brought in the Court of Common Pleas, and the Outlary being likewiſe in that Court, it nee 
not be pleaded ſub pede figili; fo the Tenant had Judgment quod breve caſſetur. 1 Lutw. 39. 
Draicott verſus Curzon. 

14. Caſe againſt a Sheriff, wherein the Plaintiff declared, that Sir Tho. Nightingale was indebt- 
ed to him in 100/. on Bond, Cc. which being not paid, &c. the Plaintiff implaciraſſet the ſaid 
Sir Tho. Nightingale, upon the ſaid Bond, who for Want of an Appearance was outlawed; and 
upon a Capias Utlegatum was arreſted, and being in Cuſtody, eſcaped; it was objected againſt 
this Declaration, that the Plaintiff ought to have ſet forth the Original, upon which he pro- 
ceeded to the Outlary, and riot to have ſaid implacitaſſet only. 1 Lutw. 108, Stanton verſus 
James. 2 Vent. 281. S. P. 

15. Covenant upon a Leaſe for Years, in which there was a Covenant to pay a certain 
Rent, and alſo to repair, and the Breach was aſſigned on both: The Defendant pleaded an 
Outlary in Bar to the Whole, and this ſub pede ſigilli of the ſame Court in which the Action 
was brought; and upon a Demurrer it was objected, that tho” an Outlary might be pleaded to 
the Rent, becauſe that was certain, yet it could not be pleaded to the Repairs, At theſe are 
incertain, and ſo are the Damages which are to be recovered for not Repairing, and therefore 
cannot be forfeited by an Outlary ; but adjudged, that the Plea being entire, and to the whole 
Declaration; and being bad in Part, (viz.) as to the Repairs, it ſhall be bad in the Whole; *cis 
true, before Imparlance it might have been pleaded in Bar to the Rent, and in Abatement to the 
Repairs, but not in Bar to both, for the Reaſon before-mentioned. 2 Lutw. 1510. 'Clerke verſus 
Scroggs. | 

17 5 The Declaration was in Trinity-Term; the Defendant imparled to Michaelmas-Term, and 
in the long Vacation the Plaintiff was outlawed ; and then in Michaelmas-Term the Defendant 
pleaded this Outlary in Bar to the Action, but did not ſay, that it was after the laſt Continuance, 
for which Reaſon the Plaintiff demurred; but the Plea was adjudged good; for ſince the Record 


of the Outlary doth appear, tis reaſonable it ſhould be pleaded. 5 Mod. 11. Green verſus Moor. 


17. Information qui tam, &c. againſt a Juſtice of Peace for refuling to grant his Warrant to 
ſuppreſs a Conventicle ; the Defendant pleaded an Outlary in Diſability ; and upon a Demurrer it 
was inſiſted, that the Plea was not good, becauſe the King is intereſted, qui tam pro Domino 
Rege, &c. Sed per Curiam, tho' the King is intereſted, yet the Informer is * Plaintiff and enti- 
tled to the Benefit, and that he was diſabled by the Outlary to ſue for himſelf, tho* not for the 
King. 2 Mod. 267. Atkyns verſus Bayles. | | 

18. Where an Outlary is pleaded, it muſt be ſub pede figilli, otherwiſe the Plaintiff may refuſe 
it; but if he accept the Plea, he ſhall not afterwards demur for that Cauſe. 1 Salk. 217. In Fer- 
rers and Miller's Caſe. 


(BE) 
Pleas of Outlary, not good; and Pardons, not good, 


1. A Capias Utlegatum was directed to the Sheriff to take F. B. of London Gen. at the Day of 
the Return he came in gratis, and pleaded in Diſcharge of the Outlary, that he was 
dwelling at B. in the County of S. at the Time of the Writ brought, and not in London; adjudg- 
ed no good Plea, becauſe he is out of Court and came in gratis, ſo that the Court could not tell 
whether he was the Defendant, or not; it might have been otherwiſe, if the Sheriff had returned 

a Cepi Corpus. Dyer 192. Brown's Cale. | 
2. Where a Man is outlawed in London, the Judgment is not to be given by the Coroner, who 


— = is the Lord Mayor, but the Sheriffs by the Cuſtom of London; and if the“ Exigent is not returned, 
LCaſe. 


the Outlary cannot be pleaded in Diſability of the Perſon; and in ſuch Caſe the Certiorari ſhall 
be awarded to the Sheriffs. Mich. 15 Elix. Dyer 317. | 
3. Where a Man is outlawed for a Fine to the King in Treſpaſs, he ſhall not have any Benefit 


of a Pardon of the Outlary till the Chancellor is certified that the Plaintiff is ſatisfied. Sce 5 Ed. 3. 


cap. 12. Mich. 1 @ 2 Eliz. Dyer 172. 
3 | 4. Debt 
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4. Debt by Husband and Wife as Execuerix, &c. the Defendant pleaded in Bar, that her Te- 
ſtator was outlawed at the Suit of B. B. which Outlary is ſtill in Force; adjudged an ill Plea, 
Goldſ 148. Dixon verſus Bowden. 

5. In Replevin, there was Judgment by Default, and a Writ of Enquiry of Damages; upon 
the Return of which Writ the Defendant pleaded, that the Plaintiff was outlawed at the Time of 
the Action brought; adjudged no good Plea, becauſe it was after Judgment in the Action. Bendl. 
17. Puttenham verſus Norris. [1 

6. In an Action popular, &c. the Defendant pleaded, that the Plaintiff was outlawed, and de- ll 
manded Judgment /i reſpondere debet ; the Plaintiff replied, that upon a Writ of Error brought, 
the Outlary was reverſed, and Judgment that the Defendant ſhould anſwer over; but if in Debt 4 


upon a Bond the Defendant had pleaded an Outlawry, and the Plaintiff had replied a Pardon, in 
| ſuch Caſe the Wrir ſhall abate; but if a Pardon ſhould be 
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pleaded to an Outlawry in a popular 
Action, it may be a Queſtion whether the Writ ſhall abate, becauſe in ſuch Actions a Moiety is 


| 
a) 
given to him who will ſue; and when once the Suit is begun, an Intereſt is velied in the In- Ji. 
tormer ; and in ſuch Caſe 'tis like a Debt on a Bond. 1 And. 30. Palmer's Caſe. i 

7. Judgment in Ejectment againſt two Defendants; they brought a Writ of Error; and the De- 
fendant, who was Plaintift in the Action, pleads an Outlary againſt one of them; and upon De- 
murrer it was adjudged, that becauſe by the Writ of Error they were to recover nothing, but only 
to be reſtored to what they had loſt, and to be diſcharged of the Damages, therefore it was no 
good Plea. 2 Cro. 616. Bythell verſus Harris, 

8 Debt upon Bond againſt an Adminiſtrator, who pleaded in Bar, that his Inteſtate was out- 

lawed after Judgment, and died, and that the Outlary was ſtill in Force; upon Demurrer this was 
adjudged no good Plea, becauſe tis only argumentative that he hath no Aſſets from the Inteſtate, 
becauſe he forfeited all by the Outlary, whereas he might have ſeveral Things not forfeitable ; as 
for Inſtance, there may be Debts due to him pon Contract, and theſe are not forfeited; or he 
may have made an Appointment, that his Adminiſtrator ſhall ſell ſuch Lands which may be ſold, 
and the Money is Aﬀets in his Hands, or he may have Lands in Mortgage; and on the Day ap- 
pointed the Mortgagor may pay the Money to the Adminiſtrator; this is Aſſets, and not forfeited. 
Hutt. 5 3. Bullen verſus Jervis. Cro. Elix. 575. Woodley verſus Bradwell. S. B. See Antea Shaw 
verſus Curtis, Execution. (K) 

9. S ire facias upon a Judgment in Debt; the Defendant pleaded, that the Plaintiff was out- 
lawed ; adjudged, that if the Plaintiff was outlawed before the Plea to the Action, then this Plea 
to the Scire facias is not good, becauſe he might have pleaded it in Bar to the original Action. 
Noy 143. 

o. The Husband and Wife exhibited a Bill in the Exchequer, partly in their own Right, and 
alledged themſelves to be Debtors and Accountants to the King, and partly as Adminiſtrators to 
the Mother of the Wife, but did not alledge her to be Debtor and Accountant : The Defendant 
pleaded an Outlary of the Husband in Bar; and upon Demurrer it was inſiſted, that the Outlary 
was pardoned by the general Pardon, which was very true; but yett he Plaintiff ought to have 
replied to ſhew, that he was not a Perſon excepted : But the Plea of Outlary was adjudged ill, (viz.) 


to alledge Outlary ip the Husband, when he and his Wife ſued as Adminiſtrators. Hardy. 60. 
Swan & Ux verſus Porter. 


- 
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Ok Returns ok Outlaries, good, and not good. 


1. HE Sheriff who was out of his Office returned a Proclamation upon an Exigent ; adjudg- 
T ed, that the Outlary was void by the Statute 6 H. 8. Dyer 42. 


2. In Returns of Outlaries the Sheriff ſnould put his Name; but tis not requiſite in Pleadin 
to expreſs his Name, for if 'tis omitted, it doth not make the Return void, but the Sheriff ſhall 
be amerced. 1 Leon. 139. 4 Leon. 108. The Queen verſus Archbiſbop of Canterbury. Poſtea (G) 
J. 21. = P. | 1 . | 
F 3. A Man was outlawed, and the Sheriff returned, that on ſuch a Day, omnes & fingulas Pro- _ 9 
clumationes feeri fect, when he ought to have returned, that on ſuch a Day he made the Firſt, 1 
and ſuch a Day the Second, and fo on to the fifth Proclamation ; and this being aſſigned for Error, dE 
it was ſo adjudged. Goldſ. 97. 111. S. P. "4 
4. Upon an Outlary in the Huſtings in London, which were held two Weeks after one an- 
other, whereas the Huſtings are uſually holden from three Weeks to three Weeks, the Sheriff 
doubted whether he might return the Party outlawed, without Danger of an Action on the 1 
Caſe; adjudged, that he might; and Dyer the Chief Juſtice ſaid, that there is a Record in the 0 
Reign of R. 2. by which it appears, that in London they may hold their Huſtings every Week. | i [Ml 
2 Leon. 14. | Bn 
5. No Man is legally outlawed, unleſs he is returned ſo by the Sheriff, and that the Exigent be 
returned of Record in Court, Bendl. 27. Proctor verſus Lambert. 
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(G) 


Ok Revertals of Outlaries by Writs of Erroz, and of Erroz in the 
Pꝛoceedings to an Outlarp. 4447107. (A) 


1. PON an Indictment for Murder, before the Return of the Exigent the Party died, fo that 

he was neither convicted or attainted; adjudged, that his Executors may bring a Writ 
of Error to reverſe the Outlary, becauſe the King being entitled by Matter of Record, the Out- 
lary muſt be avoided by Matter of as high a Nature. 5 Rep. Eaton's Caſe vouched in Fox/ey's 
Caſe 109. 

2. A Man was outlawed after Judgment, which Judgment was afterwards reverſed upon a 
Writ of Error; adjudged, that the principal Record being reverſed for Error, the Outlary which 
is grounded upon it ſhall alſo be reverſed. Goldſ. 148. Warren's Caſe. | 

3. Judgment in Debt for 80 J. and the Sheriff levied 20 J. Part thereof by Fi. fa. on the Goods 
of the Defendant, which appeared by his Return of that Writ ; but it did not appear whe- 
ther the Plaintiff had received it, or no; afterwards the Plaintift ſued forth a Ca. ſa. for the 
whole 80 J. upon which the Defendant was outlawed ; but it was reverſed by a Writ of Error, 
becauſe it appeared on the Record, that the Execution was already made for 20 l. Part of the 
Debt, ſo that the Ca. ſa. ſhould have been for the 60/7, and no more. Goldſ. 148. 

4. The Defendant was outlawed in Treſpaſs, and he moved the Court to avoid the Outlary, 
for that the original Writ, and the Proceedings thereon, were directed to the Sheriffs of I/orce- 
ſter, and in the Margin of the Filazer's Roll it was written Hereford, and in the Body of the Roll 
it was entered, Ideo praceptum eſt Vic; Day was given to maintain the Outlary ; but the Defen- 
dant prayed, that a Recordatur might be made in what State the Roll then was. 2 Leon. 120. 
Grove verſus Sparr. | 

5: Error to reverſe an Outlary againſt Husband and Wife; adjudged, they muſt aflign the Errors 
in Perſon ; and becauſe the Wife was gone, ard the Husband could not bring her in, adjudged, 
that they could not aſſign Error. Cro. Eliz. 611. Wade verſus Smith, 

6. Judgment in Debt againſt two Defendants, and a Ca. ſa. was ſued forth againſt one of them, 
upon which he was outlawed, and afterwards brought a Writ of Error to reverſe the Outlary ; 
and aſſigned for Error, that it ought to haye been awarded againſt both; and fo it was adjudged. 
Cro. Elix. 648. Beverly verſus Beverly. | | 

7. Leſſee for Years was outlawed for a Felony ; he aſſigned his Term to B. B. the Outlary was 
reverſed, and the Aſſignee brought Treſpaſs for the Profits taken between the Reverſal of the Out- 


lary and the Aſſignment; adjudged good, becaule the Outlary being reverſed, it was as if there 


Cro.Elia 
273. S. C. 


* 5 Rep. 
230. 

2 Noll. 
Rep. 11. 


had been none. Cro. Eliz. 270. Ognell's Caſe. 

8. In a Special Verdict in Ejectment, the Caſe was, Leſſee for Years was indicted and outlawed 
ſor Recuſancy; and it was found by Inquiſition, that he was poſſeſſed of this Term for Vears at 
the Time of the Outlary, and thereupon the Treaſurer and Barons of the Exchequer ſold the 
Leaſe for a valuable Conſideration; then the Outlary was reverſed, and Judgment given, that he 
ſhould be reſtored to all which he had loſt by Reaſon of the Outlary ; the Queſtion was, whether 
the Leſſee might enter again on the Land; and it was inſiſted, that he could not, becauſe the 
Term was lawfully ſold and the Poſſeſſion was now in another, which ſhall not be defeated by this 
ſubſequent Matter: Sed per Curiam, the Leſſee ſhall have his Term again, for otherwiſe the 
Judgment upon the Reverſal would be in vain, for by that he is to be reſtored to all which he 
loſt, &c. which cannot be againſt the Queen, unleſs he have his Leaſe again. 1 And. 277. Eyres 
verſus H/oodfyne. 

9. The Teſtator was outlawed in Felony, and afterwards his Executor brought a Writ of Er- 
ror to reverſe it; and the famous Coke, as Mr. Gouldsborough calls him, being of Counſel againſt 
the Executor, inſiſted, that a Perſon attainted of Felony (as the Teſtator was in this Caſe) could 
not make an Executor; but admitting he could, yet ſuch Executor ſhall have a Writ of Error up- 
on a Judgment only in a perſonal Action, but an Atrainder is of an higher Nature, and affects 
the real Eſtare ; but adjudged, that an Executor may have a Writ of Error to reverſe an Attainder 
by Outlary, becauſe his Teſtator might not be lawfully outlawed; and if fo, this Writ may be 
brought to remove the Diſability which be is under by ſuch a wrongful Outlary ; and 'tis proba- 
ble he may have Goods and no Lands; and in ſuch Caſe, if this Writ would not lie, the Executor 
mult loſe all the Goods; therefore Mr. Leonard reports, that for theſe Reaſons it was adjudged, 
that the Writ would lie; and my Lord Coke himſelf cites it in “ Foxley's Caſe as fo adjudged. 


1 Leon. 325. March's Caſe. 


10. Error to reverſe an Outlary for Murder, the Error aſſigned was, for that tempore promulga- 
tionis utlegaria, and both before and after that Time the Defendant was beyond Sea, viz. at the 
Hague in Holland, and this was confeſſed by the Attorney General ; but it was objected, that the 


Error was not well aſſigned, becauſe it ought to have been, that at the Time of the Exigent a- 


warded he was beyond Sea; adjudged, that if a Man commits a Murder, and after the Exigent a- 
warded againſt him he flieth out of the Realm, and then is outlawed, he ſhall reverſe it for that 


Caule, becauſe he fled on Purpoſe to avoid the Law, and therefore by his Abſence he ſhall nog 


3 have 
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have the Benefit of the Law ; but here, becauſe the Attorney General had confeſſed, that he was 


beyond Sea both before and after he was outlawed ; for that Cauſe the Outlary ſhall be reverſed, 
2 Cro. 464. Carter's Caſe. 3 


11. Error, &c. to reverſe an Outlary, for that the Capias was awarded againſt three Men and two 
Women, and lo to the Exigent, and the Return was, quod ad quartum Comitatum non comparu- * 


$ 1 3 : PT 2 Roll. 
erunt, but did not ſay, * nec corum aliquis comparnit ; allo the Exigent was returned #tlegati ſunt, Rey. 400. 
whereas for Women it ought to have been waviatæ ſunt; and for theſe Reaſons it was reverſed. 'Fhe King 
2 Cro. 358. Middleton's Cale. 


v. Miller, 

12. But it was doubted, where the Return was, that the Husband and Wife utlegati fuerunt, 
whether the Outlary might be ſet afide upon a Motion, or whether they ought to bring a Writ 
of Error, as in the former Caſe; but adjudged, that it might be avoided by ſuch an Exception, 
on a Motion to the Court in the ſame Term in which they were outlawed, but not afterwards, 
without a Writ of Error. 2 Bulſt. 213. Trin. 14 Jac. | | 

13. Upon a Writ of Error to reverſe an Outlary in a O#wo qHurranto, the Error aſſigned was, 
for that it appeared he was outlawed per judicium Coronatorum, and did not ſhew the Name of 
any of the Coroners ; and for this Cauſe the Outlary was reverſed. 2 Cro. 528. Patrick's Caſe. 

See Dyer 317. S. P. See pl. 24. 

14. Error, Cc. to reverſe an Outlary in Debt, &c. the Errors aſſigned were, for that in the Palm. 
Original, and all the Proceedings, the Defendant was named B. B. of B. in the County of York, 121. S. C. 
and in the Exigent ſhe is named nuper de B. &c. then *tis mentioned in the Writ, that the Plain- 
tiff recovered verſus eum, when it ought to be verſus eam; and for theſe Reaſons it was reverſed. 

2 Cro. 576. Gargrave verſus Merchant. 

15. Error, Cc. to reverſe an Outlary, for that the Exigent was returned on the ſame Day it Palm. 
bears Nate, when the Party had all that Day to come in; and for that Cauſe it was reverſed, 278. 8. C. 
2 Cro. 660. Archer verſus Dalbie. 

16. One Earl was outlawed, but it was reverſed, for that the Names of the Coroners were 
not put to the Judgment of Outlary, as they ought in all Counties, except in London. 1 Roll. 

Rep. 266. Earle's Caſe. 


17. The Defendant was indicted by the Name of William John George, and in the Exigent he 


was named Milliam George, leaving out John; and upon a Writ of Error, to reverſe this Out- 


lary, it was adjudged erroneous ; and for that Cauſ: it was reverſed. 1 Roll. Rep. 313. The King 
verſus George. | 
18. Husband and Wife were outlawed ; it was objected, that the Wife ought to be waived, and 


that the Husband and Wife exaclus fuit, when it ſhould be exatt; ; this was held to be erroneous, 


but it cannot be reverſed of another Term, without a Writ of Error. 1 Roll. Rep. 407. Haiman's 
Caſe. | 


* 


19. Alder was outlawed for Murder, and it was moved for Error, that the Sheriff returned, ad 
Com' meum Ten tum apud D. in the County of Northumberland, when it ſhould be iz Comitatu 
meo Northumbria Ten tum, for a Man may be Sheriff of two Counties; this was adjudged Error. 
2 Roll. Rep. 52. Robert Alder's Caſe, | 

20. In Outlary, the Judgment was /deo per judicium T. S. Coronatoris utlegatus eſt, and did 
not ſay, Coronatoris Comitatus pradif” ; and for that Reaſon the Outlary was reverſed. 2 Roll. 
Rep. $2. 

4% Proclamations iſſued according to the Statute, and the Sheriff returned, 4d Com" meum 
ten't, &c. proclamari feci, but had not ſet his Name to this Return; now, tho' it appeared to 


be done by the Sheriff, yet, becauſe of this Omiſſion, it was held erroneous. Moor 65. Antea 
MD. | 


22. Upon an Outlary in Debt, the Defendant in the Original Writ was named . R. de C. in 
Com” Denbigh; he came into Court by Cepi Corpus, and objected againit the Outlary, for that 
the Addition was wrong, he being named /. R. de C. when he lived at D. at the Time of the 
iſſuing the Writ ; the Court held, that he ſhould ſay, that he did not live at C. at the Day of the 
Writ iſſued forth, nor at any Time afterwards. Moor 70. 

23. Before the Return of the Exigent, &c. the Defendant brought a Cuperſedeas, but did not 
deliver it to the Sheriff before the qurmto exattus; yet if the Party is returned outlawed, it ſhall 
be reverſed for that Reaſon. Moor 72. 

24. Upon a Motion to reverſe an Outlary, for that it appeared to be per judicium A. B. & C. 
Armigeros, omitting Coronatores, & Comitatus pradift” ; it was agreed by the Court, that it was 
erroneous, and that the Judgment was void; but they would not reverſe it, without a Writ of 
Error. Palm. 43. See pl. 12. Palm. 121. Markham verſus Gargrave, S. P. 2 Cro. 576, S. C. 
(C) pi. 13. S. C. | 

5 Sir Milliam Read was outlawed upon an Indictment for not repairing a Bridge, ard be- 
ing very old, and living in Devonſbire; it was moved, that he might have a Writ of Error to re- 
verſe it by Attorney, and not appear in Perſon, to which the Court inclined ; but now, per Sta- 
tute 5 Willi. cap. 18. he need not appear in Perſon. Palm. 194. Sir Wm. Read's Cale. 

26. It was reverſed, becauſe the Proclamations were, Ad Comitatum meum tent” in Com. inſtead . 
of pro Com'; for antiently one Sheriff had ſeveral Counties. 1 Vent. 108. 


27. An Outlary in Treſpaſs was reverſed, for that it was Urlegat? inſtead of Utlagai”. 1 Lev. 
164. The King verſus Wormes, 


28. By 


Oyer. 

28. By the Statute of Recuſancy an Outlary of a Recuſant is not to be reverſed for want of 
Form; but yet 1 Milli. 3. &c. it was adjudged, that it ſhou!d, and this was in the Caſe of the Wife 
of Serjeant Trindar ; but an Indiftment or Information for Recuſancy ſtall not be quaſhed for Form, 
unleſs the Defendant traverſes the Fact, and gives Bail. 5 Mod. 141. The King verſus Hill, 

29. The Defendant was actually in Execution in the Fleet at the Suit of the Plaintiff in an- 
other Action, and yet he outlawed him, tho' he knew he was in the Fleet; and upon Affidavit 
of this Matter he was ordered to reverſe the Outlary at his (the Plaintiff's) own Charge. 2 Salk, 
495. Adlam verſus Colbatch. 2 Vent. 46. & P. | 

30. The like Motion was made upon Affidavit, that the Defendant lived publickly ; but it wag 
not granted, becauſe the Charge is ſmall in C. B. to reverſe an Outlary, (viz.) but 16 f. 8 d. but 
in B. R. tis very chargeable. 2 Salk. 495. Lee verſus Millard. ; 

31. T. P. was outlawed in two Actions of 10 s. and 40 J and upon Reverſal of the Outlary ; 
the Court took Special Bail for the firſt, and an Appearance for the other; the Perſon outlawed 
may now reverſe it by Attorney, per Star. 4 & 5 Will. & Mar. except for Treaſon or Felony, 
and then he mult appear in Perſon. 2 Salk. 496. See Stat. 31 Eliz. cap. 3. | 

32. Iwo were outlawed, one of them moved, that upon filing Common Bail he might have 
Leave to reverſe the Outlary ; adjudged, that the Writ of Error to reverſe it mult be brought in 
the Name of both the Defendants ; for where one appears, the other muſt be ſummoned and ſe— 
vered, and then it may be reverſed as to him who appears, but then he mult give Bail to ap- 
pear and anſwer the Action; if he comes in gratis upon the Return of the Exigent, or before, 
he may be admitted by Motion to reverſe it, without putting in Ba; but if he comes in by Ce- 
pi Corpus, then he mult appear in Perſon, as at Common Law, before he ſhail be admitted to 
reverſe it, or he muſt give Bail to the Sheriff, to appear upon the Return of the Cepi Corpus, 
2 Salk. 496. Symmons verlus Bingoe and Cook. 5 

33. By the Statute 4 & 5 W. cap. 18. any Perſon outlawed in B. R. ſhall not be compelled to 
appear in Perſon to reverſe the ſame, but may appear by Attorney, and reverſe it, without Bail, 
except where Special Bail ſhall be ordered by Court; and if taken by the Capias, the Sheriff may 
diſcharge him by taking an Appearance under the Hand of an Attorney, to appear and reverſe 
the Outlary ; and where Special Bail is required, the Sheriff may take the Defendant's Bond, with 
one or more Sureties, in double the Sum, for which Special Bail is required to appear. 


Dyer. 


(A) 


EB T upon Bond dated 27 Aprilis 2 Aunæ; the Defendant craved Oyer of the O- 
riginal, which was, Teſte 16 Aprilis 2 Annæ, and then pleaded, that the Writ 
was ſued forth before the Date of the Bond; the Plaintift replied, and ſet forth 
another Writ in hæc verba, on which he had declared; the Defendant rejoined, 
and prayed Judgment, whether the Plaintiff ſhould be admitted to alledge another Writ than 
what was read to him upon the Craving Oyer ; and upon Demurrer to this Rejoinder, there 
were three Judges of Opinion, that the Replication was good, becauſe the Original being filed, 
it was the Act of the Court to have it read upon the Defendant's Craving Oyer, and therefore 
what is done by the Court ſhall not hinder the Plaintiff from ſhewing the true Writ ; that the 
Craving Oyer of an Original is not like the Craving Oyer of a Deed, becauſe the Deed is always pro- 
duced by the Plaintiff; 'tis the Act of the Party, and therefore he ſhall never be admitted to ſay, 
that 'tis not his Deed; but the Filing a Writ, and having it read upon Oyer demanded, is the 
Act of the Court; but it may not be the ſame on which the Declaration is grounded, becauſe there 
is often a Variance between the one and the other. 2 Lutw. 1641. Simpſon verſus Garſide. 
"8 t Vent. 2. Debt for Scavage, and declared upon a Grant from Ed. 4. The Defendant imparled, and in 
__ 289. the next Term demanded Oyer of the Grant, which he ought not to do after an Imparlance; the 
Plaintiff demurred, but the Defendant had Judgment, becauſe what he had pleaded was no Plea; 
! and if ſo, then it cannot warrant this Demurrer. 2 Lev. 142. Mayor of London verſus Goree. 
= - 3. The Court held, that if T. S. give a Bail-Bond by the Name of R. S. to the Sheriff, and 
4 Mod. Ca. he is ſued by the Name of R. S. he may plead Miſnoſmer, and the Plaintiff may reply, that the 
* Defendant gave Bond by the Name of R. S and demand judgment; if againſt his own Deed he 
ſhall be admitted to ſay, that his Name is T7. S. and then the Defendant may rejoin, and ſay, that 
he made no ſuch Deed ; but this muſt be without craving Oyer of the Deed, for if he doth he 
admits his Name to be R. S. 1 Salk. 7. Linch verſus Hook. See Miſnoſmer. (A) 16. S. P. 
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4. Covenant by an Apprentice againſt bis Maſter, ſor not teaching ſuch Trade as in an Inden- 
ture mentioned; the Defendant inſtead of craving Oyer of that Indenture, ſets forth another, 
and pleads Performance of the Covenants therein; and upon a Demurrer to this Plea, it was ad- 
Judged ill, becauſe the Defendant,ought to crave Oyer-of the Plaintiff's Indenture, on which 
he had declared, and cannot ſet forth another. Mod. Caſes 154. Foxon verſus Moſeley. 


Paraphernalia. 


(A) 
Chat it is, and where to be allowed. 


ſome Thing which a Woman is to have above her Dowry, and that is her neceſſary 
Apparel, and Things which are ſuitable and convenient to her Degree, and the Qua- 
lity of her Husband deceaſed ; as for inflance, The Viſcount Bindon died poſſeſſed of Jewels to 
the Value of 500 Marks, and his Executor brought an Action of Detiaue againſt the Viſcoun- 
teſs, his Widow, for detaining theſe Jewels from him; the Defendant juſtified her Detaining theſe 
Jewels as her Paraphernalia ; adjudged, that Paraphernalia ought to be allowed to a Widow, ha- 
ving Regard to her Quality and Degree ; ahd that in this Caſe the late Husband of the Defendant 
being a Viſcount, ſhe ſhall be allowed the Jewels to the Value of 500 Marks, which is a good 
Allowance to her as her Paraphernalia. 2 Leon. 166. Viſcounteſs Bindou's Caſe. 

2. Where the Husband delivered a Piece of Silk or Velvet, to make Apparel, and he died be- 
fore it was made; ſhe may retain it againſt his Executor, becauſe ſhe had it by the actual Delivery 
of him; but ſhe cannot detain it againſt his Creditors ; and tho' ſhe had it not by the actual De- 
livery of her Husband, yet, if ſhe had it in her Poſleſſion at the Time of his Deceaſe, and it 
was neceſſary and convenient for her Uſe, ſhe may detain it. 
F 

3. The Lord Audley's Widow married Serjeant Davis, but before as well as after her Mar- 
riage, ſhe uſually wore a Chain of Diamonds and Pearls, and the Serjeant deviſed the Uſe there- 
of to her during her Widowhood, „he giving Security to leave them to his Daughter, and died; 
the Queſtion was, Whether ſhe might retain them for her Paraphernalia; upon which Queſtion 
the Court was divided; for two Judges held, that ſhe might detain them, becauſe they were con- 
venient for a Woman of her Quality; but two other Judges were of a contrary Opinion, for 
many Things may be convenient, which are not neceſſary; now the Paraphernalia ought not to 
be only convenient, but neceſſary, otherwiſe the Widow ſhall not detain them againſt the expreſs 
Deviſe of her Husband ; but Juſtice Jones, who reports the ſame Caſe, tells us, that three Judges 
were of Opinion, that the Widow might detain neceſſary and convenient Apparel, and 
likewiſe Ornaments, againſt the Deviſe of her Husband, and that he cannot diſpoſe them by 
Will, tho' he might have fold them in his Life-Time, for immediately upon his Death the Pro- 
perty is veſted in the Widow. Cro. Car 347. Haſtings verſus Doauglaſſe. 


Pardons, 


I Roll. 4br.-911. Harewell verſus 


Araphernalia is a Word compounded of theſe two Greek Words, (viz.) Para, which is Moor 
in Engliſh Above, and Pherna, which is in Engliſh a Dowry ; ſo that it ſignifies 213. S. C. 
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Pardons. 


Pardotis general, how to be conſtrued. } Forfeitures, good. (D) 
(A) | I Pardons of Actions, Suits, Fines and Por- 
Pardons general of Murders, Felonies] feitures, not good. (E) 
and other Crimes, and Forfeitures for Pardons Special of Felonies, good, and 
the ſame, good. (B) | not good. (Ff) 
Pardons of Felonies and other Crimes, | Pardons Special of Offences, good. (G) 


not good. (C) Of Special Pardons, (H) 
Pardons of Actions, Suits, Fines and = 
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(A) 
How to be conſtrued. 


1. HE Obligee was bound to appear before the High Commiſſioners, and not to de- 

part without their Licenſe; in an Action of Debt brought on the Bond, the Obli- 

gor pleaded the General Pardon, in which there was an Exception of all Bonds, 

except Bonds for Appearance: Now the Obligor having departed without Licenſe, 

tho' it was not expreſly mentioned in the Pardon, yet he inſiſted, that he ought to be diſcharg- 

ed by this Exception ; but adjudged, that that Clauſe depended on his Appearance, and therefore 
the Pardon did-not extend to it. 2 Leon. 179. Paſchall's Caſe. 

2. Two entered into a Recogniſance, and afterwards the Conuſee was outlawed, then came the 
General Pardon, out of which were excepted all Debts due to the Queen, by Condemnation, Re- 
cogniſance, or otherwiſe, and except all Debts, & c. which are already forfeited by Reaſon of any 
Outlary ; adjudged, that Debts which accrued to her by Outlary, are not included in the firſt 
1 becauſe there is a ſpecial Saving of them in the ſecond Exception. 5 Rep. 50. Wir- 
ral's Caſe. 1 

3. The Exception in a General Pardon was, of all Offences for which no Suit in the Star- 
Chamber now is, and at the laſt Day of the Seſſion of Parliament, ſhall be there depending; a 
Bill was exhibited before the Parliament met, and Proceſs awarded, which was returnable after the 
Seſſion ended; adjudged, that the Suit was depending, becauſe the Proceſs iſſueth, and is return- 
able in the ſame Court, and therefore the Suit ſhall be ſaid to be there depending; for the Court 
hath the Record ; but where the Original comes out of another Court, as for inſtance, out of the 
Court of Chancery, returnable in the King's Bench, the Court hath no Record of it before tis 
returned. 5 Rep. 47. G. Littleton's Caſe. 

4. The Defendant was outlawed after Judgment, and died, then came the General Pardon, and 
his Executors made Satisfaction, and without any Proceſs . them pleaded the Pardon, and 
averred, that they were not excepted ; adjudged, that the Executors ſhall take the Advantage of 
a General Pardon, and becauſe no Sci. fa. or Capias Utlegatum lies againſt them, therefore they 
may come in gratis without Proceſs, and plead it. 6 Rep. 79. Sir Edu. Phitton's Caſe. 

F. In a Writ of Entry, Cc. the Defendant pleaded non diſſeiſivit, and after this Plea pleaded 
there was a General Pardon Anno 35 Eliz. and after the Pardon and ſeveral Continuances, there 
was a Verdict for the Plaintiff, and Judgment, the Entry whereof was, that the Defendant was 
not in miſericordia, becauſe he was pardoned ; and upon a Writ of Error brought, it was al- 
ſigned for Error, that the Defendant was not amerced ; adjudged, that the Defendant is amerced, 

artly for Delay, and partly for the Wrong which he hath done ; but chiefly for the Wrong, which 
in this Caſe was done before the Pardon, and therefore tis pardoned ; and the Delay likewiſe was 
partly before the Pardon, and partly after, by the Defendant's Delay in Pleading, ſo that by this 

Pardon the Amerciament is pardoned. Moor 394. Hawle verſus Vaughan. 

6. In a Quare Impedit by the Queen, who made Title to preſent by Lapſe, for that the Vicar of 
B. which was a Benefice, with Cure, ec. and above 8 J. per Ann. took a ſecond Benefice, with 
Cure, Cc. and above that Value, whereby the firſt became void, and remained ſo for :wo Tea” 
Cc. The Defendant pleaded the General Pardon, and that he was not excepted, nor the ſaid 
Cauſe of Lapſe, and that the former Vicar being Incumbent, reſigned to R. V, who upon tbe 


faid Reſignation preſented the now Defendant, who was admitted, and inducted before = bay 
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brought; the Attorney General replied, ſetting forth the Exception in the Pardon, by which all 
Titles and Actions of Quare Impedit are excepted, other than ſuch which the King might have, 
by Reaſon of any Lapſe incurred ultra three Years laſt paſt of any Benefice, whereof an Incum- 
bent was then in Poſſeſſion, either by Preſentation or Collation, and that the ſaid Church being 
void by Lapſe, R. W. preſented, and traverſed that it was void by Reſignation; and upon De- 
murrer it was adjudged in the Exchequer-Chamber, that the Pardon did not diſpenſe with Plura- 
lities, and that the Words in the Exception did extend only to ſuch who were then legal Incum- 
bents, which the Defendant was not, becauſe he was an Incumbent by Uſuipation. Co. Car. 
258. The King verſus Archbiſhop of Canterbury and Preiſt. 

7. Adjudged, that a General Pardon being by Parliament, ſhall ſet aſide a Judgment, and that Dyer 43. 
ſuch a Pardon ſhall relate to the firſt Day of the Parliament; but tis otherwiſe of a Special Pardon Elin. S. P. 
or Pardon of Grace, and ſuch a Pardon ſhall relate only from its Date. Latch 22. Burton's 
Caſe. 

8. One Underwood was indebted to Parker the King's Receiver, and gave a Bond in the King's 
Name, conditioned to pay the Debt, being 300 /. erer the Money being not paid, the 
Lands and Goods of Underwood were extended, and returned in a Schedule; but by Rule of 
Court the Goods were reſtored to Underwood upon his giving Security to abide the Order of the 
Court; and according!y the ſaid Underwood and the now Defendant J/aring entered into a Re- 10 
cogniſance of 600 J. to King Car. 1. to abide the Order of Court, which Order being not obeyed, Wl! 
c. a Scire facias was brought on that Recogniſance againſt Haring, who pleaded the Act of Ge- 1 
neral Pardon, in one Clauſe whereof, all Recogniſances, Obligations, and other Securities entered ee 
into ſince the 25th of March 1640, by any Receiver, &c. are excepted ; and in another Clauſe, | 
All Bonds taken in his /ate Majeſty's Name, before May 1642, for Securing the proper Debt of | 
any Receiver of the Revenue, are likewiſe excepted ; and upon Demurrer to this Plea the Que- 
ſtion was, whether this Recogniſance was a Bond within the Intent and Meaning of this ſecond 19 
Exception in the Pardon; it was ialiſted for the Plaintiff, that it was not; becauſe there is a great I 
Difference between a Recogniſance and a Bond; the one hath the Party's Seal, the other hath not; 
to one Non eſt fattum is a good Plea, to the other not; beſides, Exceptions out of General Par- 
dons mult be taken extenſively and moſt beneficially for the Subject, becauſe they reſtrain the Fa- 1 
your of the Act of Grace: But adjudged, that a Bond and a Recogniſance are the ſame in Sub— WH! 
ſtance, for both are obligatory ; tis true, one cannot properly be ſaid to be the other in Plead- 11% 
ing, but it will be ſo within the Meaning of an Act of Grace; and a Recogniſance is in its Na- "TM 
ture no more than a Bond on Record. Hardr. 366. Attorney General verſus Waring, Wt 

9. In the Time of the Uſurpation, one Gurdon was made Maſter of the Mint by the Keepers 14 
of the Liberties, &c. and there were Articles between them, by which Gurdon covenanted to pay | 
Wages to the Under-Officers there, and was to have 400 J. per Annum Salary; and Wages being 
due to Hodgkins an Officer of the Mint, at the Reſtoration of the King, and all publick Debrs, 
Duties and Securities being veſted in him, they were all diſcharged by the Act of General Pardon, 
except what was therein excepted ; and now a Bill in the Exchequer being exhibited againſt Gur- 
don by the Attorney General, at the Relation of Hodgkins, for Wages due to him; upon a De- 
murrer to the Bill by Gurdon, it was inſiſted for the Plaintiff, that this Covenant was pardoned, 
becauſe the King Had it in Truſt for the Benefit of other Perſons; belides, it was excepted by 
the Words, (viz.) Except the Accounts of Perſons who have received any of the Rents, &c. of 
Hereditaments, of or belonging, Sc. and the Profit of the Mint is an Hereditament, being an an- 
tient Revenue of the Crown: *Tis excepted likewiſe by the Words Recogniſances, Bonds, and 1 
other Securities, ©c. entered into by any Receiver, & c. or other Accountant in the Court of Exche- | k 
quer, and the Deſendant is an Accountant, &c. by bis Patent: But adjudged, that this Covenant is | {14 0 
pardoned, becauſe now in the Eye of the Law, *tis as if it had been made with the King; and tho? 
he hath it in Truſt, yet 'tis not ſaved by the Act, neither is it ſaved by the Exceptions, becauſe 
the firſt Exception is only as to ordinary Accountants for the Rents znd Hereditaments ; and this is 
not an Account of the Revenue of any Hereditament, but of the Profits of an Office, neither is it | my 
within the Exception of Bond, and other Securities, &c. given by any Receiver or other Accoun- | 
tant in the Exchequer; for tho' the Defendant hath given Security, yet the Matter doth not lie | 
properly in Account but in Covenant ; and the Account intended in this Exception is ſuch as is or- 
dinary and common, and well known in the Exchequer, and not that which ariſes upon any colla- 
teral Means. Hardr.371. Attorney General verſus Gurdon. | | 

10. Information in the Exchequer againſt the Heir and Tertenant of the Lands of Sir Roger 
Palmer, late Cofferer of the Houſe to the late King Charles, for 63139 J. received by him as Cof- 
ferer, &c. in one Year, &c. to which the Defendant pleaded the Act of General Pardon 1 2 Car. 2. 
and that the ſaid Sum is not therein excepted: The Attorney General replied, and ſet forth the 
Exception of all Offences in detaining, imbeziling or purloining any Goods, Monies, Chattels, 

Cc. of the late King, and another Exception of all Iſſues, Fines, Rents and other publick Duties 
levied or received by any Sheriff, &. or other Officer, to or for the Uſe of the late King, and not 
"accounted for and diſcharged, and that 44853 J. Part of the Sum above-mentioned is not accounted 
for by the ſaid Sir Roger Palmer, and by him received as Cofferer aforeſaid, &c. and avers theſe 
Monies ſo received were the Monies of the late King, and not paid or laid out for his Uſe, and 
ſo are excepted out of the Act; and upon a Demurrer to this Replication, the Queſtion was, 
whether it was excepted by either of theſe Clauſes; and adjudged, that it was not, for that * Acts * 1 Ang, 


7R 2 of 131. 


6 


— -» . - — — — 

— — — — A — 
— — 
— — 
p ˙ cz I 5 2 2 — — oh — 4a 
— — ——B— — —ͤ —q —ͤ ñ—EJꝓ— — — WV — > * 
, — - 
—_ PU. l A . 


- 


— - * 
x 4 
— — 
— 
oo 


ye ne AW. * 


— 


— 


— — 
— —ͤ— 


- —_—_ ole — — 4D —— — — — —U—U— A 
— - 


—N——ñ—ͤ — 222 —F 
. 


—_— 
- _ 


1228 


af r — ©. 2 1 — — oem 2 ” — 2 8 — 


Pardons general. 


* Cro. 
Car. 238. 
W. Jones 
334. 

1 Cro. 
Car. 324. 
Bell“ 
Caſe. 


of General Pardon are to be taken beneficially for the Subjects, and all Exceptions out of them are 
to be taken ſtrict hi: In “ Preiſt's Caſe there was in a General Pardon an Exception of Quare Im- 
pedits, where there was no Incumbent; and yet where there is an Incumbent de facto by a Plurality 
tho the Statute makes the firſt living void, it was adjudged, that ſuch void Incumbency was Hor 
within the Exception; ſo where an f Exception was of Taking and Imbeziling the King's Goods, 
it was adjudged, that Felony in Imbeziling them was not excepted ; ſo in the principal Caſe, the 
Exception of all Offences in detaining or imbeziling the King's Goode, Monies, Chattels, &c, muſt 
be intended only of ſuch Goods and Money as were once actually in the King's Poſſeſſion, and 
wrongfully taken from him in the Civil Wars; nor is it within the Exception of all Iſſues and other 
publick Duties received by ay Sheriff or other Officer, becauſe a Cofterer is an Officer and Perſon of 
a higbe Nature than any that are named in that Exception; and a Superior ſhall not be included 


| where an inferior is firſt named, as appears in 2 Rep. in the Archbiſhop of Canterbury's Caſe; and 


ſo the Plea was allowed to be good. Hardr. 440. Attorney General verſus Sir Roger Palmer. 

11. An Attachment againſt an Attorney for ill Practiſe ; and upon a Motion it was referred to 
a Troncotary to tax Coſts, which was done, and then came the General Pardon which diſcharged 
the Contempt; now, tho' theſe Coſts were taxed before the Pardon, yet the Court inclined that 
they were diſcharged by the Pardon, becanſe theſe were not Coſts upon a judicial Proceeding ; 
but upon a Kind of Compoſition with the Oftender, who had ſubmitted to pay Colts to the Party 
grieved, and ſo not like Coſts taxed in the Spi. itua] Court pro reformatione morum, as in the 5th 
Rep. 51. 3 Cro. 6. but yet in a Suit in Equity brought in the Dutchy Court, Coſts were taxed up- 
on a Contempt befoie the Pardon; and by the Opinion of two Judges, Aſſiſtants to the Chan— 
cellor of the Dutchy, theſe Coſts were not diſcharged, becauſe it was in a Court of Equity, where 
Col's are given at the Vleaſure of the Judge. 2 Vent. 194. | 

12. By the Act of General Pardon 2 Willi. &c, 'tis provided, that Proceſs of Outlary Hal. 
not be ſtayed, unleſs the Defendant put in Bail, where Bail by Law is neceſſary, and bring a Scire 
facias againſt th» Party at whoſe Suit he 15 outlawed ; it was ruled upon a Motion, that the Defen- 
dant ſtal! pay Coſts of the Outlary to the Plaintift before he ſhall have the Benefit of the Pardon, 
the Outlary being upon meſne Proceſs before the Pardon. 2 Vent. 210. 

13. By the Act of General Pardon, 2 Willi. Al! Suits for Dilapidations are excepted, unleſs 
commenced, or depending before the 20th Day of March laſt, and a Suit was commenced in the Sp 
ritual Court ſince that Time, by the Succeſſor againſt the Executor of the laſt Incumbent ; and 
upon a Motion for a Prohibition, the Court held, that this Exception muſt be intended of ſuch 
Suits as might be in that Court ex officio againſt the Dilapidator himſelf, to puniſh him, as being 
guilty of a Crime againſt the Eccleſiaſtical Law, which is pardoned by the Act, unleſs the Suit be 
commenced before that Day; otherwiſe, if the Ex2cutor of a Dilapidator ſhouid be pardoned, that 
would be to tranſlate the Charge from a Wrong-doer to the ſucceeding Incumbent who was In— 
nocent, and which the Parliament could never intend ; the Prohibition was denied. 2 Vent. 216. 

14. Caſe for calling the Plaintiff Tray:or, &c. the Deſendant juſtified, for that on the 29th of 
Septemb. 1659, the Plaintiff was in Arms as a Soldier againſt the King, under the Command of 
Capt. Ceely ; and upon a Demurrer to this Plea, the Plaintift ſuppoſing that he was reſtored by 
the General Pardon, the Defendant had Judgment, becauſe the Plaintiff ouglg to have ſhewed, 
that he was not a Perſon excepted. Ray. 23. Hurrii's Caſe, See Cuddington verſus Wilkins. 

15. In a Quare Impedit, the Cafe was, The King was entitled to a Preſentation by Virtue of 
the Statute 31 Elix. cap. 6. on a ſimoniacal Agreement, and accordingly did preſent ; afterwards 
by a General Pardon, the King reſtored all Goods and Chattels, &c. forfeited, & c. Per Curiam, 
the right Latron is not reſtored, for the Preſentation is not comprehended under the Words Goods 
and Chattels; but here is an Intereſt veſted in the King which ſhall be deveſted by the Pardon. 
2 Mod. 52. The King verſus Turvill, | 

16. Information upon the Statute 29 & 30 Car. 2. cap. 1. for importing French Lace, &c. upon 
Not guilty pleaded, the King had a Verdict, and afterwards there was a Gereral Fardon, by 
which all Ottences committed againſt the King were pardoned, except Offences by which the 
King was deceived in anſwering his Revenues, Cc. the Queſtion was, whether the Forfeiture, 
which was 100 l. was pardoned ; it was inſiſted that ir was not, becauſe by the Verdict an Inte- 
reſt was veſted in the King, which ſhall not be deveſted either by a General or Special Pardon, 
without Words of Reſtitution ; and ſo it was adjudged in Toom's Caſe ; but there ſeems to be a 


Ditterence between the Caſes, for in that Caſe the Debt which was due to Tooms was actually 


v-iied 'n the King by Inquiſition found that he was Fe/o de fe, and returned in B. R. but in the 
Principal Caſe nothing velled in the King by the Verdict, nor until after Judgment, becauſe it 
might be reverſed for Error. 3 Mod. 241. The King verſus Johnſon. 

i 7. Indictment againſt the Owner of the Giaſs-bouſe at Lambth, for maintaining that Houle, 
being a Nulance; he was convicted and fined, then came the Act of General Pardon; and it was 


moved that he Defendant might be diſcharged, both as to the Fine and the Abatement of the 


Nuſince; adjudged, that he ſhall be diſcharged by the Pardon as to one, but not as to the other, 
be. auſe tha: is a Grievance to the People. 2 Salk. 458. The King verſus H/ilcox. 

18. O a Trial at Bar againſt the Defendant for High Treaſon, the Defendant objected againſt 
Axon Sui h fr that he had ſtood in the Pillory, being convicted in an Information for a Libel; 
but adjud ed, that he was reſtored by the Act of General Pardon 2 I"; and in this Caſe the 


Court diſtinguiſhed, that the Diſability was the Conſequence of the infamous Judgment, and did 
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not ariſe from the Nature of the Crime; for if the Defendant is convicted of Cheating, and hath 
Judgment to ſtand in the Pillory, he cannot be a Witneſs ; otherwiſe where he is not adjudged to 
| the Pillory ; now, wheie the Diſability is the Conſequence of the Judgment, the King may reſtore 
the Farty by a Special Pardon, but not where the Diſability is Part of the Judgment it ſelf; as 
where a Man is convicted of Perjury upon the Statute, tis Part of the Judgment, that, impoſterum 
non fit receptus ut teſtis. Co. Ent. 308. but even in ſuch Caſe a General Pardon will reſtore him. 
2 Salk. 689. The King verſus Crosby. 

19. The Defendant was convicted of Deer-ſtealing, and the Judgment was quod forisfaciet 301. Dyer 322. 
the Queſtion was, whether this Conviction was pardoned by the General Pardon, it being not a 
final Judgment; the better Opinion was, that this was more than an interlocutory Judgment, 
becauſe a Writ of Error would lie on it; and that it was not pardoned, becauſe an Intereſt was 
veſed in the Party grieved, for he was to have 10 J. by the Statute; and the Puniſhment of the 
Party in this Caſe is by Way of Satisfaction, and not for Example to others. 1 Salk. 383. The 


Cueen verſus Barrett. 


(B) 


Ok Murders, Felonies, and other — pa and Fozfeitures fo2 the ſame, 
good, 


I. PON an Indict ment for Striking and giving a mortal Wound to B. on the 12th Day of 

u February; the Defendant, upon his Arraignment, pleaded the General Pardon, by which 
all Felonies, Ofeuces before and unto the 14th Day of February, were pardoned ; now, the Party 
did not die till the 18th of Jun? following, yet it was adjudged that the Pardon did diſcharce him, 
becauſe the Stroke and the Wound was the Offence againſt the Queen, and that being pardoned, 
all Things enſuing the ſaid Offence were likewiſe pardoned. Col:'s Cale. Mich. 13 Eliz. Plowd. 

Com. 401. See 1 Eliz. Dyer 99, and 4 Rep. 42. In Heydon's Caſe. 
2. In Appeal, the Defendant was found guilty of Manſlaughter ; adjudged, that the King m'ght 
ardon the Burning in the Hand, becauſe it was no Part of the Judgment, for 'tis only to ſhew 
whether he had the Benefit of his Cergy, or not. 5 Rep. 20. Biggen's Caſe. 3 Maria, Dyer 
201. 9 Eliz. Dyer, Muſgrave's Caſe. 15 Eliz. Dyer, Taverner's Caſe. 

3. A Pa ſon committed Adultery, Ano 11 Eliz, for which he was deprived the Year follow- Latch 
ing; and by the General Pa dos, 2 April, 13 Eliz. the Offence of Adultery committed before the 22. 8. C. 
14th Day of Forum laſt paſt, was pardoned; adjudged, that by the Pardon the Sentence of De- 
privation is made void, for that being founded on the Adultery, and that being parduned, by 
Conſequence all that depended on it is likewiſe diſcharged. 6 Rep. 13. Burton's Caſe, called the 
Caſe of Pardons. Latch 22. S C. Palm. 412. Harris verſus White. S. P. Latch 81. 5.C. 

4. Action on the Caſe for calling the Plaintiff Thief, & the Defendant juſtified, for that the Hob. 67. 
Plaintiff Hole Sheep, &. the Viaintiff replied, and ſet forth a General hardon granted ſuch a 8 
Time; and farther ſaid, that if Felony was committed by him, it was before the Fardon ; and up 2 
on Demurrer adjudged, that both the Puniſhment and the Fault were taken away, and the Party 8. 2 on 
is cleared of the Ouence by the Pardon, 1 Browal 19. Cuddington verſus Wilkyns. 

5. By a General Pardon all Felonies were pardoned, but Burglary was excepted ; adjudged, that 
the Attainder of one for Burglary is excepted, becauſe Burglary is the Foundation of the Attainder ; 
and that Oftence being excepted, all Dependencies on it are in like Manner excepted. 6 Rep. 13. 

Caſes of Pardons. | 

6. One Lucas pleaded his Pardon for the Murther of Sir Milliam Brook, by which the King 
pardoned feloniam & felonicam interfectionem, &. non 0bſtante ſtatuto de 13 Ric. 2. the Realon 
of this Nun okſtante was, hecauſe before that Statute Murder was pardoned by the Name of Fel/o- 
ny, but by that Starute 'tis prohibited to pardon Murder, therefore the 'ardon of Felony ought to 
be Noz oſtunte that Statute. Moor 752. Lucas's Caſe. 

7. The Defendant was convicted of Bawd-y, for aſſiſting one in the Years 1623 and 1624, to 
commit A4du/tery with the Counteſs of Purbeck, and was fined 200 J. &c. the Queſtion upon a 
Motion for a Prohibition was, whether by the General Pardon 21 Fac. this Oftence was pardoned, 
becauſe the Sentence came after the Pardon ; adjudged that it was pardoned, becaule it was for 
Offenc<s before the Pardon; but if Fart of che Otfence had been ſince the Fardon, yet the Fine 
being entire, and the Time both before and after being involved together, a Prohibition ſhall go. 

Cro. ar. $0. Iſabel Peel's Caſe. Prohibition. (E) 29. . C. 

8. The Defendant was indicted for fe!onioully Stealing the Plate of King James, whereas in 
Truth it was the Plite of Queen Anne, for which the procured his Pardon; and afterwards he 
was indicted again for the ſaw.e Plate; then came the General Pardon 21 Jac. in which there was 
a Special Exception of the Goods of the King, and whether he ſhould have the Benefit of that 
Pardon, without Pleading it, and praving to be dilcharged, was the Queſtion; adjudged, that it 
was excepted, and therefore the Court adviſed him to plead. Hi. 11 Car. Cro. Car. 324. Bells 
Caſe. Moor 770. Dagg verſus Penkevel. S P. 

9. The Caſe was, one Gately was attainted of Murder and executed ; and afterwards it was 


ſound by Inquilition, that the Defendant was indebted to him in 30 J. whereupon a Scire facias 
Was 
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was brought againſt the Defendant, who pleaded, that ſhe was not indebted, Cc. modo & for- 
ma, & c. upon which they were at Iſſue; and the Cauſe coming on to be tried before the Chief 
Baron Hale, the Defendant would have given the Act of general Pardon in Evidence; but held 
clearly, that ſhe could not upon this Iſſue, but that it ought to have been pleaded; and if that 
had been done, it would have been a Bar, for the Act excepts only the Offence, but the Forfei. 
ture is pardoned. Hardr. 421. The King verſus Bernard. 

10. Felo de ſe, afterwards came a General Pardon, by which all Felonies were pardoned except 
Murder; and after this Pardon an Inquiſition was taken by the Sheriff and returned, that the 
Felo de ſe had a Term for Years which was worth 100 /. adjudged, that this was pardoned. he. 
cauſe nothing veſted in the King till Inquiſition found, which being after the Pardon, is diſcharg. 
ed by it. Sid. 150. The King verſus Ward. See Toombs verſus Etherington, 


(c) | 
Ok Felontes and other Crimes, not good, 


1. PON an Indictment for Piracy, the Defendant ſtood mute, and had Judgment to be preſſed . 

afterwards all Pains, Contempts and Executions were pardoned by a General Pardon 
but Piracies were excepted ; adjudged, that the Party might be indicted again for the ſame Pi 
becauſe the Judgment was not for that Offence, but for the Contempt in ſtanding Mute. Dy: 
308. Cobham's Cale 

2. A Bill was exhibited in the Star-Chamber for a Riot five Years before the General Fardon 
by which all Penalties ard Forfeitures are excepted, for or by Reaſon of any Offence, for which 
any Bill hath been exhibited within eight Years before the laſt Day ot that Seflion of | arlia- 
ment; adjudged, that the Party being convicted of the Riot, tho' he could not be committed or 
ſuffer any corpora! Puniſhment by Reaſon of this Pardon, yet the Queen might proceed for the 
Fine, for that is nor excepted ; but if the Bill had been exhibited before that Time, then the Of. 
fence it ſelf, and all Incidents, had been excepted. 5 Rep. 46. Frauk/yi's Caſe. 

3. Sentence was given in the Spiritual Court for defamatory Words, which was confirmed in an 
Appeal to the Arches, and 12 4. Coſts, then came the General Fardon, and afterwards the Deſen— 
dant appealed to the Delegates, and there the Sentence was likewiſe affirmed and greater Coſts 
given ; adjudged, that thoſe Coſts given by the Delegates were not taken away by the Pardon, 
tho? the Offence was; therefore they might proceed for thoſe Coſts, but not for the Offence. 
Winch 125. Davis verſus Hawkins. 

4. Judgment againſt the Defendant, upon an Indictment on the Statute of Uſury ; he plead- 
ed the Coronation Pardon, by which all uſurious Takings, Cc. were pardoned ; this Pardon 
had no Relation to any certain Time, and therefore ſhall not relate to an Offence committed be- 
fore the Pardun ; but when it relates to a Time certain, there, tho' 9 is aſter the Fact 
and before the Pardon, yet that ſhall take Place. Latch 141. Davie's Caſe. {ES 

5. One killed another with a Gun per infortunium ; adjudged, that he could not plead the Ge- 
neral Pardon, but muſt get a Special Pardon, becauſe 'tis not an Offence pardoned by the General 
Pardon. Style 337. 

6. In Ejectment for the Rectory of Ammerſbam, there was a Trial at Bar, and the Evidence 
for the Plaintiff was, that the Defendant was fimontace promotus, which was admitted to be true; 
but it was inſiſted for him, that the Simony was pardoned by the Act of General Pardon; *tis 
true, Simony is not mentioned in the Statute, but tis pardoned by theſe General Words, (viz. 
the King pardoned every Thing that he could or might pardon ; and if by theſe Words Simony is par- 
doned, then all the Conſequences thereof are likewiſe pardoned ; but adjudged, that if the Simony 
is pardoned, yet that ſhall not relate to reſtore the Perſon to the Church which was void by Simo- 
ny; but Simony is not pardoned by theſe Words, becauſe tis malum in ſe ; for if Simony ſhould 
be pardoned by theſe general Words, then if a Brother ſhould marry his own Siſter, there would 
be the ſame Reaſon for a Pardon. Sd. 170. Snow verſus Phillips 220. S. C. 


| (D) 
Of Actions, Sutts, Fines and Foꝛkeitures, good. 


I. HE Anceſtor died ſeiſed of Lands held in Capite ; his Heir, without tendring any Livery, / 

and without any Office found, entered and took the Profits; and being cited into the 
Court of Wards, to ſhew Cauſe why he did not tender his Livery, and why he entered before 
Office Found; he pleaded the General Pardon, which pardoned all Entries and Intruſions, &«c. 
adjudged, that by theſe Words the Suing out of Livery is pardoned. Paſch. 8 Elix. Dyer 249. 
11 Eliz. Dyer 284. S. P. 

2 There being a Plea depending in a Writ of Entry, a General Pardon came before Judgment, 
by which all Fi1es, Amerciaments and Contempts were pardoned; afterwards the Demandant 
bad Judgment, but the Entry was, Non in miſerecordia quia pardouatur ; and upon a Writ of Er- 
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don, 
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ror brought, the Error aſſigned was, that the Tenant ought to be amerced ; but adjudged, that 
ſince the original Cauſe of the Amerciament was the Wrong and Contempt of the Tenant for 

not rendring the Land to the Demandant, and all Contempts being pardoned, by Conſequence 

the Amerciament, which depended on it, mult be pardoned. 5 Rep. 49. Vaughan's Caſe. 

3. A Bill was exhibited in the Star-Chamber for a Riot ; afterwards there came a General Par- 
don, by which all Offences, &c. were excepted, for which any Suit or Bill within eight Years be- 
fore was exhibited in the Star-Chamber, and there remaining to be proſecuted the laſt Day of the 
Parliament; afterwards the Plaintift died, and the Attorney General profecuted for this Offence; 
adjudged, that the Offence was pardoned, and theſe Words, remaining to be proſecuted, ought 
to be conſtrued with this Addition, (viz.) remaining to be proſecuted by the Party, 5 Rep. 48. W. 
Drywood's Cafe. Hutt. 79. Beverly verſus Powel. S. P. 89. Le 

4 Information on the Statute 5 Eliz. for converting 300 Acres of arable I and into Paſture, and 
for continuing the ſame ſo converted ſeveral Years; the Defendant pleaded Nor guilty, as to che 
Converfion, and the General Pardon 23 Eliz;.-ns to the Continuance ; and upon Demurrer to this 
Plea, it was objected, that it did not extend to the Continuance, for the Converſion was excepted 
in the Pardon, which muſt not be intended the bare Act of Converſion, but the Continuance 
thereof ſo converted, which made but one Offence ; but on the other Side it was argued, that 
theſe are different Offences, and the Converſion being only excepted out of the Pardon, therefore 
it muſt extend to the Continuance. 1 Leon. 274. Cleypole's Caſe, 

5. Indictment upon the Statute of Forcible Entry, the Iſſue was joined, but before the Cauſe velv. 90. 
was tried, there came a General Pardon, by which the Offence and Fine to the King were pat- S. C. 
doned, but afterwards Reſtitution was awarded ; adjudged, that the Offence being pardoned, they | 
could not proceed any farther upon this Indictment. 2 Cro. 149. Fawcett's Caſe: i 

6. Treſpaſs 20 June, with a Continuando till 6 Novemb. following ; the Plaintiff had Judgment, 
which was entered Nihil de fine quia pardonatur ; upon a Writ of Error brought, the Error aſ- ; 
ſigned was, that the Judgment ought to be quod capiatur, becauſe by the Pardon all Offences be- "A 
fore 25 of September only were pardoned, and this Treſpaſs being continued till 6th of November, li 
that was not pardoned, but only the Treſpaſs from 20 Junii to the 25th of September after; 14 
but adjudged, that the Judgment is well entered; for the I reſpaſs being done by the firſt unlaw- Wy 
ful Entry with Force, and that being pardoned, all which depends on it is pardoned ; for the firſt | | |: 
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Entry makes the Treſpaſs. Telv. 126. Strickland verſus Thorpe. 

7. A ſcandalous Bill was exhibited againſt the Biſhop of Chicheſter, in Michaelmas-Term, 19 
Jac. ſome Time afterwards there was a General Pardon, and after that the Plaintiff was fined, 
and Sentence againſt him for 100 /. Damages to the Biſhop ; adjudged, that this General Pardon 
coming between the Bill and the Sentence, the Plaintiff is diſcharged both of the Fine and Da- 
mages, becauſe the Sentence being already given, he hath no Time to plead it. Cro. Car. 48. Mor- 
l:y verſus Biſhop of Chicheſter. 

8. When Sentence is given in the Spiritual Court, and Coſts taxed, the Pardon ſha!l not diſ- 
charge ſuch Coſts, becauſe the Party hath an Intereſt in them; but if the Pardon come before 
the Sentence, then 'tis otherwiſe; and tho' the Party appeal, which is a Kind of Suſpenſion of 
the Sentence, yet by that firſt Sentence the Party hath an Intereſt veſted in him, which ſtall not 
be deveſted by the Pardon. 5 Rep. 51, Hall's Caſe. Cro. Car. 6. Doctor Brickenden's Caſe: 
8 _ 

9. Upon a Sentence of Defamation in the Spiritual Court, the Defendant appealed to the 
Arches, then came a General Pardon, which pardoned all Offences, &c. beyond the Time in 
which the Words were alledged to be ſpoken, which the Defendant perceiving, did not proceed 
in his Appeal, and for that Reaſon the Court of Arches taxed Coſts againſt him; adju-!ged, that 
he did right in not proſecuting the Appeal after the Pardon, becauſe the Origiral Offence was 
the Foundation of the Appeal, and that being pardoned, he had not Occaſion to proceed in the 
Appeal ; and therefore the Court did wrong in taxing Coſts for not proceeding. Latch. 155. 
Lewis verſus Whitton. 

10. Sentence in the Spiritual Court, and a Year afterwards the Coſts were taxed; then came à Ge- 
neral Pardon, by which all Offences, &c. were pardoned, which were committed or done before ſuch 
a Day, Cc. which was after the Sentence, but before the Coſts were taxed ; adjudged, that the 
Coſts were diſcharged ; but if they had been taxed before the Day to which the Pardon did re- 
late, then they could not be diſcharged. Latch. 190. Palmer verſus J//arner. Cro. Car. 33. Bald- 
2 verſus Richards. S. P. Cro. Car. 144. Codrington verſus Redmam, S. P. and 142. Huges's 

ale. S. P. 

11. Error to reverſe a Judgment in Debt, &c. the Defendant in Error plcaded, that the Plain- 
tiff was excommunicated, @c. the Plaintiff replied, that after the Excommunication, by a General 
Pardon, all Contempts, ©'c. were pardoned, and averred, that neither the Offence nor his Per- 
ſon were excepted; the Court ſeemed to be of Opinion, that by this Pardon the Excommuni- 
cation was diſcharged. 8 Rep. 68. Trollop's Caſe. Cro. Car. 144. Codrington verſus Redman. F. P. 

12, It was found by Office, that the Teſtator being ſeiſed in Fee of Lands held in Capite, 
deviſed the ſame from his Right Heir, and died ſeiſcd, B. his next Heir, being under Age, and 
that during his Minority, E. V. received the Profits; then came a General Pardon, and reſolved, 
that Taking the Profits was no Intruſion, becauſe there was no Office found to entitie the King, 
but that the ſame were diſcharged by the General Pardon. Lea 48. Warham St. Leiger's Caſe. 
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(E) 
Of all Actions, Suits and Fines, not good. 


i; Enant in Capite died ſeiſed, and an Office was found accordingly, and that his Heir en- 

T tered, and took the Profits both before the Office found, and afterwards, then came a 
General Pardon, by which all Intruſions, &c. were pardoned ; adjudged, it was not good, 
without the Words Iſſues and Profits. Trin. 12 Elix. Dyer 286. | | 

2. In a Special Verdict in Ejectment, the Caſe was, Sir James Bagg being ſeiſed in Fee, entered 
into a Statute of 10000 J. to Sir Paul Pindar, and being a Collector of the New Impoſt, about 
two Years afterwards was found upon Account in Arrear to the King in 22500 J. and being ſo in- 
debted died, and about three Vears aſter, the Tenements in Queſtion were ſeiſed into the King's 
Hands, tenendum quouſque the King ſhould be ſatisfied; who being thus poſſeſſed by Virtue of 
the Seiſure and Extent, granted the ſame to one Carey and his Heirs, in Truſt for K. Bagg, 
the Heir of Sir James: Afterwards, by the Act of General Pardon, the King pardoned all Sum: 
of Money, and other Things, that he could pardon ; but Accounts of Receivers and Collectors 
are excepted ; but the Heirs and Executors of Accountants ſhall not be charged for any Thing 
contained in that Exception, but only for ſuch Sums of Money as remain upon Accounts already 
ſtated ; about a Year after this General Pardon the Heir at Law of Sir James Bagg pleaded it in 
the Exchequer in Diſcharge of the 22500 J. and it being confeſſed by the Attorney General, Judg- 
ment was given, that the Eſtate ſhould be diſcharged ; and ſome Years afterwards, one Woolſten- 
holme, who was Executor of Sir Paul Pindar, extended the Lands upon his Statute for 10000 /, 
who demiſed to the Plaintiff, and the Defendant claimed under the Conveyance of Carey, and 
the Heir of Sir James Bagg ; adjudged, that the Grant of the King to Carey was void, becauſe 
he had no more than a Chattel Intereſt in the Lands by Virtue of his Extent, and therefore the 
Grant to Carey in Fee muſt be void, becauſe the King was deceived in his Grant; but if it had 
been good, the Debt due to the King did not paſs, becauſe it was a Grant of the Lands, where- 
as a Choſe in Action muſt be granted by ſpecial Words. See Audita querela. (B) 15. and Releaſe. 
(B) 10. Adjudged, that this Debt ſtated was not pardoned, but that it {till remains due to the 
King, notwithſtanding the Diſcharge and Allowance in the Exchequer, for that is always with 
a ſalvo jure; if ſo, then neither the Plaintiff or Deſendant have any Title, but the Defendant be- 
ing in Poſſeſſion, Judgment was given for him. 3 Lex. 134. Travel verſus Carteret. | 


2 
Ok Felonies good, and not good. 


1 EB T on a Bond, the Defendant pleaded, that after he entered into the Bond the Plain- 
tiff was attainted of Coining, and ſet forth the Attainder at Length; the Plaintiff in his 

Replication confeſſed the Attainder, but that the Queen pardoned him, by which Pardon ſhe re- 
ſtored to him all his Goods and Chattels; it was a Queſtion, whether this Debt due to him on 
Bond was included in thoſe Words. Goldſ. 114. Mich. 40 Eliz. | 

2. The Defendant being indicted for Treaſon, produced a Special Pardon, without any Writ of 
Allowance ; adjudged, that in Caſe of Treaſon the Pardon ſhall be allowed without that Writ, 
but not in Felony. Cro. Eliz. 814. Linly Sir Henry's Caſe. 
3. Cole was indicted for a Burglary, and convicted, and afterwards pardoned ; and not long af- 
ter he was guilty of the Breach of the Peace, by Aſſaulting and Beating another Man; all which 
was ſuggeſted to the Court, and thereupon a Motion was made, that he might be executed, be- 
cauſe the Pardon was only conditional, Ira quod he behaved himſelf well, &c. and Ivey Clerk of 
the Crown, informed the Court, that one Hhiddon was hanged in the Queen's Reign for the ſame 
Cauſe; but no Rule was made in this .Caſe. Moor 466. Cole's Caſe. | 
4. The Defendant was convicted of Manſlaughter, and had his Clergy, and pleaded a Pardon 
dated 31 Ofob. by which the Burning in the Hand was pardoned, and all other Miſdemeanors by 


bim done before the 8th Day of Auguſt, and there was a ſpecial Clauſe in it, that he jhould not 
find Sureties for his Good Behaviour : Now, tho' he had committed ſeveral Miſdemeanors after 


the ſaid 8th Day of Auguſt ; yet his Pardon was allowed, and he ſound no Sureties, &c. Mimms 


Sir Matthew's Caſe. Cro. Car. 433. 


5. The Defendant was attainted of Felony, and pleaded a Pardon, which was in theſe Words, 
Pardonavimus, remiſimus & relaxavimus, and now claimed to be reſtored to his Goods and Chat- 
els forfeited to the King; but adjudged, that the ſame being veſted in the King by the Attain- 

er, the Words in the Pardon will not amount to a Surrender, and therefore he cannot be reſto- 
red without the Word reſtituimus. Style 43. Chappell verſus Drew. 3 


(G) Of 


Pardons ſpecial. 


(G) 
Ok Offences, good. 


1. HE Husband purchaſed Lands in Capite to him and his Mie, and to his Heirs, without 

# bu Licenſe ; the Queen pardoned all Offences for any Alienation made to him, without men- 
tioning his Wife ; adjudged good, tho' ſhe was not mentioned. Dyer 196. Catlin Sir Robert's 
Caſe. | WD 

2. A Parſon was proſecuted in the High Commiſſion-Court for Incontinency ; but before Sen- 
tence he procured a Pardon, and afterwards they proceeded againſt him for Coſts ; adjudged, that 
tho another is Plaintiff in this Suit, and ſo likewiſe in the Spiritual Court, yet they are the Suits 
of the King, and he may pardon them; and this Pardon being before Sentence, they ſhall nor 
proceed for Coſts. 2 Cro. 335. Watt's Caſe. 

3, The Defendant was convicted upon an Indictment on the Statute 27 Ed. 3. cap t. for a Pra- 
munire, in which the Judgment is, that he ſhall looſe his Lands and Goods, and be out of the 
King's Protection; afterwards he got a Pardon in theſe Words, Pardonamus omnes G- ſingulas 
tranſgreſſiones oſfenſiones & contemptus ; adjudged, that by theſe Words the Pramunire was par- 
doned. 2 Bulſt. 299. Mildmay S Anthony's Caſe. 

4. Sir John Bennet, who was Judge of the Prerogative Court, was ſentenced in the Star-Cham- 
ber for Bribery, ©c. and fined and impriſoned, and another obtained his Office, afterwards he 
brought an Aſſiſe for the ſaid Office, and produced the King's Pardon after Sentence, wherein all 
the Special Matter was recited, and all Penalties and Puniſhments by Reaſon thereof, and all Diſa- 
bilities, were pardoned ; adjudged, that the Pardon had taken away the Force of the Sentence, 
and that be might proceed in the Aſſiſe. Co. Car. 40. Bennet Sir John verſus Dr. Tiſdale. 

5. The Defendant was convicted upon an Indictment for Striking in J/eſtminſter-Hall, ſitting the 
Courts, which Indictment was, that he w#u/neravit, verberavit & percuſſit H. afterwards he was par- 
doned, and it was objected againſt the Allowance of the Pardon, becauſe it varied from the Indict- 
ment; for the Word percuſſit was not in the Pardon; but adjudged, that ſince it was in the Recital, 
tho” not in the pardoning Part, 'tis good; and fo it had been, if it had not been recited, becauſe 
vulneravit is a more extenſive Word than percuſſit; beſides, the Offence is pardoned by theſe 
general Words, omnia malefacta in indictamento pred” conten”. Sid. 211. In the Caſe of the King 
and Bockzam. See 2 Cro. 516. 


(H) 
Of Special Pardons, 


1. IN a Special Verdict in an Action on the Caſe, it was found, that Dr. Manwarring was im- 

peached by the Houſe of Commons, and by the Judgment of the Houſe of Lords was diſabled 
to hold any Spiritual Promotion; afterwards he was pardoned of all Treaſons, Felonies and Diſabi- 
lities, incurred, &c. but the Pardon did not recite the Judgment againſt him in Parliament, and 
there was no Non Obſtante in it ; it was objected, that by a Pardon of all Diſabilities, ſuch as are 


inflicted by Judgment in Parliament, are not pardoned, for that Word is too general, therefore the 


Diſabilities ſhould be named; the Caſe was not adjudged. Hardr. 154. Thorowgood verſus Herbert. 

2. The Defendant was convicted of Murder, and pleaded the King's Pardon under the Great 
Seal, and the Court would not allow it, without a Writ of Allowance directed to the Judges, for 
that is a Record, and remains in Court as a Warrant to them for the allowing it; but if there had 
been a Non Obſtante in the Pard6n, they would have allowed it without a Writ. Sid. 41. Howard's 
Caſe. 


3. The Defendant was indicted for the Murder of one Pein, and alſo for a Robbery, which he 


confeſſed, and pleaded his Pardon, which was of all Murders, Robberies, &c. Non Obſtante the 
Statute 13 R. 2. but the Court would not allow it ; for after the ſaid Statute a general Non ob- 
flante will not do, without a Recital of the Effect of the Indictment, that it may appear, the King 
was appriſed of the Fact. Sid. 366. The King verſus Dudley. 

4. The Defendant being convicted of Barretry, produced a Pardon of all Treaſons, Murders, 


Felonies, and all Penalties, Forfeitures and Offences ; adjudged, that the Word Offences includes 


all which are not Capital. 1 Mod. 102. Angell's Cafe: 

5. The Defendant being convicted for robbing on the Highway, pleaded a Pardon, which was 
generally of all Robberies, (but it did not recite the Indictment and Verdict of his being found 
guilty of this Robbery) and concluded with Non Obſtante the Statute ; adjudged, that this Gene- 
ral Pardon was not good, without a Recital of the Indictment and Conviction, ſo he procured 
another Pardon. Sid. 430. The King verſus Maddox. See the Cale of the King verſus Dudley. S. P. 
See 3 Mod. 38. 4 Mod. 63. S. P. | 

6. The Defendants were convicted for Murder, and now pleaded their Pardon; but the 
Word Murdrum was not in the Pardon, fo thit the Offence was expreſſed by theſe Words, 
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1234 "Pariſh. | 


T. Jon. * felonica interfectio, non olſtante Statut. 10 Ed. 3. and 13. R. 2. Et per Curiam, the Pardon Was 


15 17 P. allowed. 3 Mod. 37. The King verſus Coney & aP. 
Gernued's Caſe. 10 Ed. 3. cap. 3. 13 R. 2. cap. 1. 


* 


7. Foxworthy pleaded his Pardon, and it was allowed ; and now his Creditors moved, that they 
might have Leave to charge him with Actions in Cuſtodia; which was denied, becauſe *tis not 
reaſonable, that the Pardon, which was only for his Benefit, ſhould put them in a better Con- 
dition than otherwiſe they would have been, if he had not been pardoned, for then he mult be 


hanged. 2 Salk. 500. Foxworthy's Caſe. S 3 
4 Mod. 8. Parſons being attainted for the Murder of Mr. Wade pleaded the King's Pardon, which was 
63. for the Murder, &c. by expreſs Words, without any Non Olſtante, for that was now taken away 


by the Statute V. & M. and he produced the Writ of Allowance, certifying, that he had found 
Sureties for the Peace ; it was objected againſt the Allowance of the Pardon, becauſe this Crime 
could not be pardoned by Law; but adjudged, that there was as good Reaſon for the King to par- 
don an Indictment for Murder, as 'tis for the Party to diſcharge an Appeal for the ſame Crime; 
that the Statute 2 Ed. 3. cap. 3. did not prohibit the Pardoning Murder ; it only meant, that the 
King ſhould be fully informed before he did pardon it; for before the Statute of Glouceſter, cap. g. 
it was uſual for Criminals of this Nature to apply to the Lord Chancellor, and by falſe Suggeſtions 
to procure Pardons with general Words in them; and this was the Occaſion of theſe reſtrictive 
Statutes ; *tis true, by the Statute 13 R. 2. cap. 2 great Difficulties were put upon Suitors for a 
Pardon of Murther, but about three Years after, (viz.) by the Statute 16 R. 2. cap. 26. the for- 
mer Act was repealed, which ſhews, that there is a Neceſſity that the King ſhould have Power to 
pardon Murther. 2 Salk. 499. Parſon's Cale. 


Pariſh. 
(A) 


PON Evidence to a Jury, the Caſe was, that Hemſted Pariſh contains two Vills, 
Barrington and another, that Barrington had a Chapel of Eaſe, wherein they uſu- 
ally buried the Dead, and that it had been a long Time a Pariſh of it ſelf by Re- 
putation, but in Truth was only a Member of the Pariſh of Hemſted; that Bar- 

rington had likewiſe uſually chuſed Overſeers of their own Poor, and the Queſtion was, whether 
ſuch Overſeers had Power to diſtrain for a Poor Tax within the Statute 43 Elix. becauſe that Sta- 
tute enables only Overſeers of every Pariſh to diſtrain; and Barrington is only a Pariſh in Reputa— 

tion; & per Curiam, Pariſhes in Reputation are within the Statute as well as other Pariſhes, eſpe- 
cially where it hath been the conſtant Uſage of ſuch Pariſhes to chuſe their own Overſeers. 2 
Roll. Rep. 160. Weedon verſus Walker. 


1. 


Parliament. Sec Acts of Parliament. 


Parſon. 


Of Actions againſt them. (A) | Of their Privileges, (5c. (B) 


tt. "Y 3 & —— 2 — 


(A) 
Ok Actions againſt them. See Clerg ymer. (B) per totum. 


Nformation againſt him upon the Statute 21 H. 8. cap. 13. for Renting a Farm, the For- 
feiture is 10/. per Month; the Defendant pleaded in Bar, that he had not ſufficient 
Glebe for paſturing his Cattle, nor Corn for his Family ; the Plaintiff replied, that he 
uſed the Farm for the I ime mentioned in the Information, and traverſed, that the De- 

fendant had ſpent the Product thereof in his Family. 1 Lutw, 134. 

2. Action againſt a Parſon for Non-refidence, grounded on the ſeventeenth Paragraph of the 

Statute 21 H. 8. cap. 13. the Defendant pleaded in Bar that he is a Layman, and traverſed, that 

he was a Clergyman. 1 Lutw. 138. 


(B) 
Ok their P2ivileges, &c. 


1. E ought not to appear at the Sheriff's Torn or at the Leet, without an abſolute Neceſſi- 
ty; and if he is diſtrained for not appearing, he may have a Writ out of the Chancery 
for his Diſcharge. F. N. B. 160. 

2. My Lord Coke was of Opinion, that at Common Law a Parſon could not be arreſted, and 
that he had ſeen a Report in the Reign of Queen Mary, grounded on the Statutes 5o Ed. 3. 
cap. 5. and 1 H. 2. cap. 15. which Statutes are in Affirmance of the Common Law, and in Main- 
tenance of the Liberties of the Church ; that a Parſon ought not be arreſted in going, ſtaying, or 
returning to celebrate Divine Service, nor any other Perſon who attended him in ſuch Service ; 
and that if he was, then in ſuch Caſe the Party grieved might have an Action founded on theſe 
Statutes, againſt him who arreſted him. 12 Rep. 100. 
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Partition. 


Of Partitions by Writ and by Deed. (A) | Between Coparceners. (C) 
By Tenants in Common, not good. (B) | Between Jointenants. (D) 


- ILSS 5 -- r=orwe. a" 3 


(A) 
Of Partitions by Crit and by Deed, 


Writ of Partition may be brought upon the Statute 32 H 8. by Jointenants and Te- 

nants in Common for Years, and ſo ruled. Mich. 3 & 4 Marie, Bendl. 30. 

2. Three Coparceners of Lands; one of them aliened her Part, another brought 

a Writ of Partition againſt the other and the Alienee, upon. the Statute 31 H. 8. 
adjudged, that the Writ ſhall abate, becauſe they being in by Deſcent, the Writ in ſuch Caſe did 
lie at Common Law. Mich. 8 Eliz. Dyer 243. 

3. So where there were three Coparceners of a Reverſion after an Eſtate for Life ; one of the 
Siſters aliened her Part to another by Grant ; then the Tenant for Life died, and the eldeſt Siſter 
entered on the Whole ; adjudged, that the Grantee and the other Coparcener could not join in 
a Writ of Partition againſt her, becauſe that Coparcener is entitled by the Common Law, being in 
by Deſcent; but the Grantee is entitled by the Statute 31 H. 8. but 'tis a Queſtion whether the 
Entry of the eldeſt Siſter did not give Seiſin to the Grantee, as ſhe did to the other, becauſe of 
the Privity of Blood. Hil. 3 Maria, Dyer 128. 7 Elix. Dyer 243. Mich. 7 & 8 Eliz, 
Bendh. | 
4. In a Writ of Partition, the Defendant plead2d, that he himſelf formerly brought a Writ of 

Partition againſt the now Plaintiff, and had Judgment to have Partition, and this was a good Plea; 
but the Queſtion was, whether it ſhould be pleaded in Bar or Abatement, or by Way of Eſtop- 
pel. Mich. 1 Mar. Dyer gz. Heſt verſus Maile. 
F. Where two Perſons hold Lands pro indiviſo, and one of them would have his Part in Seve- 
ralty, and the other will not agree to make Partition by Deed; in ſuch Caſe there lies the Writ 
de partitioue facienda againſt him who refuſeth ; *tis directed to the Sheriff, and he mult be pre- 
ſent when the Partition is made, for ſo he is commanded by the Writ; and if *tis objected be- 
fore the Return of the Writ, that he was not preſent, it may be examined by the Court ; but 
after the Writ is returned and filed, 'tis too late. Mich. 25 Eliz. Cro. Eliz. 9. Clay's Caſe. 

6. Two Jointenants are with Warranty, and Partition was made between them by Writ, by 
Virtue of the Statute 31 H. 8. cap. 1. adjudged, that the Warranty doth ſtil] remain, becauſe they 
are compellable by the Statute to make Partition, and they have purſued it ; but if they had made 
Partition by Deed without Writ, in ſuch Caſe the Partition doth remain at Common Law, and by 
"Conſequence the Warranty is gone. 6 Rep. Morrice's Caſe. 

7. There are two Statutes which concern Partition by Writ, (viz.) 31 H. 8. cap. 1. and 
32 H. 8. cap. 32. one gives Partition of an Eſtate of Inheritance, and the other of an Eſtate for 
Life or Tears; and Error was brought upon a Judgment in Partition, becauſe the Plaintift did not 
ſhew upon what Statute he grounded his Action, and likewiſe becauſe he declared, that he held 
* infimul & pro indiviſo, &c. and doth not ſhew what Eſtate he ſo held; adjudged, that he 
ought to ſhew that he is ſeiſed of ſuch an Eſtate of which he may have a Writ of Partition by 
the Statute, and upon which Statute he founded his Action. Goldſ. 84. Stranſam verſus Colborue. 

- Godb. 84. 

8. On a Writ of Partition upon the Statute 32 H. 8. cap. 32. Judgment was quod partitio 
fiat, and a Writ directed to the Sheriff to make equal Partition, who returned the Partition made 
by the Jury; one of the Defendants would have avoided this Return, upon a Suggeſtion thar the 
Partition was not equal, and ſo would have a new Writ; but adjudged, that tho? tis unequil 

I ſince it was made by Writ, *tis not to be avoided; but if it had been by Deed it might have been 
C | avoided by Entry. 1 Inſt. 171. | | 

| 9. The Writ was general upon the Statute 31 H. 8. that they did hold infimul & pro indiviſi 
manerium de B. & terras & viſum franci plegii, and that the Defendant denied to make Partition. 
contra formam Statuti; the Defendant pleaded quod non tenuit infimul, © c. thereupon they were 


1 at Iſſue, and the Jury found, that the Haintiffs held one Moiety in Fee, and that the Defendant 
| 3 | was 
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Partition. 1237 

was Tenant in Tail of the other Moiety, Remainder to his right Heirs; adjudged, that this ge- 
neral Writ was good, becauſe the Statute doth not preſcribe in what Form ir ſhall be made, but M 
leaves it to the Clerks; and ſuch Writs between Jointenants and Tenants in Common of Inheri- 10. i 
tances have always been allowed good ſince the Statute ; and tho? Partition is demanded of a I 
View of Frankpledge, which cannot be divided, yet the Profits thereof may be divided, or may 
be allotted to one entirely, and the Lands to another. Cro. Eliz. 759. Moor Sir George ver- 
ſus On/iow. 

10. 110 a Writ of Partition againſt ſeveral, upon the Statute 32 H. 8. the Plaintiff declared, that 
he and the Defendants held 400 Acres of Land iz Common; then he ſet forth their particular 
Parts, but did not ſhew what Title they had; and after a Judgment for the Plaintiff, and a \Writ 1 
of Error brought, this was aſſigned for Error, but adjudged good, becauſe he who bringeth the 1 
Action may not know the Title of the others, for every one may come in by a ſeveral Title, 5 
Cro. Eliz. 64. Windham verſus Yates. Mich. 29 Elix. Cheyney verſus Berry. S. P. 

11. A Writ of Partition was awarded to the Sheriff to make Partition of ſuch Lands, whereupon 
Part of the Lands were allotted to one in Severalty, and the Jury would not aſſiſt him to make 
Partition of the other Part; all which appearing upon his Return, the Court was moved for an 
Attachment againſt the Jury, and a new Writ to the Sheriff, but no Rule was made. God. 26 5. 1 
Bagnell verſus Harvey, a 1 

12. In a Writ of Partition of two Parts, without ſaying, into Three to be divided ; it was | 
moved, that this was erroneous ; but adjudged, that it was not; for when Parts are demanded, tis | 
intended all the Parts but one, and that one remains, and no more. Mich. 7 Fac. 2 Brownl, 275. || 
Baylie verſus Sir Henry Cleer. [i 

13. In a Writ of Partition, the Judgment was, Quod partitio fiat, and before it was executed Noy 71. 1 
by the Sheriff, a Writ of Error was brought; adjudged, that it doth not lie upon this ſirſt Judg- S. Co ; 
ment, for this is not like other real Actions, where Error lies before the Habere facias Seifinam is ns JO 1 
returned, for in ſuch Caſe the Judgment is final; but 'tis not ſo in this Caſe, for here muſt be ON | 
another Judgment, (vz.) quod paititio ſtabilis maneat, which cannot be till the Partition is made 1 
ang returned by the Sheriff. J7/arwick Counteſs verſus Berkl:y. See Dyer 67. 

14. No Damages can be recovered on a Writ of Partition, neither will any Writ of Inquiry lie 
for them, and yet the Writ and Declaration concludes ad damuum. Hetley 35, and Noy 71, in the Ul 

. Counteſs of Warwick's Caſe. 

15. A Writ of Eſtrepement is an original Writ in a real Action, and 'tis in Nature of a Prohi— 
bition to the Lenant to commit Waſte pending the Action; it was a Queſtion, whether ſuch a 1 
Writ would lie between Tenants in Common; but now ' tis adjudged, that the Writ will lie, for 1 | 
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it was granted for all that the Defendant had confeſſed to be held in Common. Noy 143. Bailie TRI} 
verſus Knighton. | j 
16. A Writ of Partition was taken forth, directed to the Sheriff, who made Partition, but was 100 
not upon the Land; the Sheriff made his Return ; but a Motion was made, that it might not be | 
filed, but that a new Writ might be awarded, becauſe the Sheriff was not on the Land as he ought 
to be; the Court ſtayed the Filing, and examined the Sheriff, who confeſſed, that he was not "1 
there, ſo a new Writ was awarded; but if the Return had been filed, the Court could not have 11 
examined the Matter. Cro. Car. 9, 10. | | 
17. In Partition, the Plaintiff declared, that T. V. being ſeiſed in Fee, ec. deviſed the Tene- | 
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ments to his Wife for Life, and after her Deccaſe to his Son Thomas and his Heirs ; and if he die 
without Iſſue, then to his Daughters Mary and El:zateth, and their Heirs, and to the Heirs of | 
the Survivor; the Leſtator died, and Thomas the Son died without Iſſue; that Mary married the | 
Plaintiff Hicks, and Elizabeth married one Thomas Mitehell, that Thomas and Elizabeth, and the 6. 
Widow of the Teſtator joined in Fine of one Moiety and declared the Uſes to the Widow for 44 
Life, and after her Deceaſe to Thomas, the Husband, for Life, then to Truſtees to ſupport con- 1 
tingent Remainders, c. that the Widow died, and that Mary Hicks entered on one Moiety and 1 

Was ſeiſcd thereof in Fre, and that Thomas, the Husband of her Siſter Eliz.abeth was ſeiled of i 4 
the other Moiety by Virtue of the ſaid Fine for his Life, and ſo ſhe the ſaid Mary and the Defen- | V i 
dant Thomas held the Premifles in Manner as aforeſaid infimul & pro indiviſo, whereupon the Þ 
Plaintiff prayed, that Partition might be made, and that they might hold in Severalty, Cc. upon 
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Demurrer to this Declaration, the Queſtion was, whether the Writ ſhould be general, as this was, | 
or whether it ought to be ſpecial ; and adjudged, that 'tis good, as this was, being general, tho? it 18 
was otherwiſe adjudged in Sir Geo. Moor and On/low's Caſe, where it was held, that if Partition is * 


to be made between one who hath an Eſtate of Inheritance and another who hath a particular 1 
Eſtate for Life; that the Writ ought to be framed u pon the Statute, and to be made Special, ſet- 4 
ting forth the particular Eſtate, 2 Lutw. 1015. Hicks verſus Mitchell. | 0 
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S.d. 369. 


(B) 
By Tenants in Common, not good. 


1. 1 in Common of an Houſe and Cloſe adjoining; they being both in the Houſe made 

Partition both of the ſame and the Cloſe, without Deed, viz. that one ſhould have the 
Houſe and the other the Cloſe ; adjudged, that becauſe they were not in the Cloſe when the 
Partition was made, tis void as to that, and by Conſequence void likewiſe as to the Houſe. 
1 Leon. 103. Docton verſus Preiſt. 

2. Two were Tenants in Common of a Manor, one of them r a Freehold of Lands 
ſo intermixed with the Demeſnes of the Manor, that they could ſcarce be known; in a Writ of 
Partition brought by the other, it was held, that the Purchaſer muſt ſhew the Bounds of his new 
purchaſed Lands, and that the other need not ſhew the Bounds of the Manor; but if there is no E- 
vidence given on either Side, and the Jury make Partition, tis good, for they are bound to give 
their Verdict. Dyer 265. Cook verſus MVootton. ö 

See the Statute 8 & 9 Mil. 3. cap. 31. made perpetual per Statute 3 & 4 Annæ, cap. 18. 


(Cc) 
Between Coparceners, 


1. F)Artition may be made between Coparceners of Inheritances, which are entire and deviſable, 

P as of an Advowſon, Rent- charge, or ſuch like; but tis otherwiſe of Inheritances, which 
are entire and indeviſable, as of Common without Number, or ſuch incertain Profits out of Lands, 
for in ſuch Caſe the eldeſt Coparcener ſhall have them, and the youngeſt ſhall have Contribution 
from her out of ſome other Inheritance left by the Anceſtor ; but if there is no ſuch Inheritahce, 
then the eldeſt ſhall have thoſe incertain Profits for one Time, and the youngeſt for another Time. 
5 Mar. Dyer 153. Mich. 25 Elix. The Earl of Huntingdon's Caſe. 

2. If two Coparceners be of an Advowſon, and they agree to preſent by Turns, this is a good 
Partition as to the Poſſeſſion ; bur if they are put out of the Inheritance, they ſhall join in a Writ 
of Right. 1 Rep. 87. In Corbet's Cale. | a 

3. Where there are Coparceners of an Advowſon, the eldeſt hath the Privilege to preſent firſt, 
but not in reſpe& of her Perſon, but Eſtate ; ſo if one Coparcener hath a Rent granted to her up- 
on a Partition made, to make her Part equal with the other, ſhe may diſtrain for the Arreais of 
ſuch Rent of common Right, and ſo ſhall the Grantee of ſuch Rent, becauſe *tis not annexed to 
her Perſon only, but to her Eſtate. 3 Rep. 32. In Walker's Cale. 

4. So if fix Acres in Fee, and of equal Value, deſcend to two Coparceners, and upon Partition 
each of them hath three Acres allotted for her Share, and afterwards B. recovers one of the Acres 
by a Title Paramount ; the Silter of whom that Acre was recovered ſhall not recover in Value of 
her other Siſter, (viz.) a whole Acre, which ſhe had loſt but only a Moiety of an Acre, ſo as 
each of them ſhall have an equal Part, becauſe they both came in by Deſcent, which is an Act in 
Law, and therefore the Law will have their Parts to be equal. 4 Rep. 121. In Buſtard's Caſe. 

5. Fartition cannot be made between Coparceners of Franchiſes entire, ſuch as Goods of Fe- 
lons or outlawed Perſons, Waifs, Eſtrays, and ſuch like Hereditaments which are caſual. 5 Rep. 3. 
In Lord Mountjoy's Cale, p. 25. Gold. S. P. a 

6. So if there are three Coparceners, and they make Partition, and one of them grants a Rent of 
20 f. per Annum out of her Part, to make her Siſters Parts equal; the Siſters to whom this Rent 
was granted are not Jointenants of it, but the Rent is in Nature of Coparcenary; and the Moiety 
thereof, aſter the Death of one of the Grantees, ſhall deſcend to her Iſſue, and ſhail not ſucceed 
to the other, becauſe it comes in Recompence of the Land, and therefore ſhall partake of the Na- 
ture of the Land. 5 Rep. 7. In Juſtice Mindham's Cale, 

7. If an Advowſon is appendant to a Manor which deſcends to Coparceners, and they make 
Partition of the Manor without mentioning the Advowſon, the fame is {till appendant, and they 
ſhall preſent by Turns. 8 Rep. 79. Mat Wild's Cale. 

8. If there are two Coparceners of a Manor, and upon Partition made, each of them hath De- 
meſnes and Services allotted ; in ſuch Caſe each of them hath a Manor, becauſe they being in by 
Deſcent, are compellable by the Common Law to make Partition; but *tis not ſo in the Caſe of 
Jointenants, for they are in by Purchaſe and are not compellable by the Common Law to make 
Partition, and for that Reaſon a Rent cannot be reſerved to make their Parts equal. 1 Leon. 26. 
Marſh verſus Smith. 

9. Writ of Error to reverſe a Judgment in Partition; upon in nullo eſt erratum pleaded, thele 
Errors were aſſigned, The Writ was to make Partition of ſeveral Manors, of a View of Frank- 
pledge, of 400 Acres of Wood, and of ſeveral other Things, and that the Sheriff go to the Advow- 
ſon, Cc. and in the Partition there was no Mention of the Heu of Frankpledge, and it could not 


be ſupplied by the Partition of the Manors cum pertinentiis, becauſe it was diſtinct of it ſelf, and 
3 not 
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not Appurtenant to any Manor ; upon the Return of the Sheriff he doth not conclude, that the Lands 
of which he made Partition are all the Lands comprehended in the Writ; ard the Demand is of 
400 Acres of Wood, which the Sheriff did not mention in the Partition, but only that he made 
Partition of a Park, una cum omnibus arboribus to the ſame belonging, which cannot be the 
Hod; and the Writ is, that he ſhould go to the Advowſon, which cannot be, becauſe 'tis incor- 


poreal ; there was no Judgment given. Raym. 172. Danby verſus Palmes. Siderfin tells us, the 
Judgment was reverſed. 


10. In a Writ of Partition between Tenants in Common upon the Statute 31 H. 8. cap. 1. 
the Tenant pleads Antient Demeſne, and adjudged a good Plea.  Raym. 249. Pont verſus Pont. 

11. Indebitatus Aſſumpſit for 750 l. laid out to the Uſe of the Defendant ; the Caſe upon the 
Evidence appeared to be, That the Defendant and T. P. were Partners in farming the Exciſe, 
that the Money was laid out by the Plaintiff on the Behalf of the ſaid Partners, and that the 
Defendant promiſed to pay it out of the firſt Profits he received; & per Curiam, this Action 
will not lie againſt one Partner alone; 'tis true the other was dead, but that ought to be ſhew- 
ed in the Pleading ; beſides, the Promiſe was not to pay the Money abſolutely, as the Plaintiff 
had declared; but ſub modo, (viz.) out of the firſt Profits, ſo that the Evidence did not main- 
tain this Declaration; the Plaintiff was Nonſuit. 2 Mod. 279. Tiſſard verſus Warcupp. 

12. Covenant between Partners, that there ſhall be no Survivorſhip between them ; this doth not 
ſever the Joint Intereſt in Law, yet the Survivor hath a Remedy in a Court of Equity. 1 Vent. 41. 

13. At a Trial at Bar the Caſe was, Coparceners made a Partition to preſent to a Church by 
Turns, and an Uſurpation was made upon the Turn of one of them, and upon a Ouare Im- 
pedit brought, the Queſtion was, whether this = them all out of Poſſeſſion till they recovered 
their Right again, or whether the Siſter, who had the next Turn, ſhould preſent upon the next 
Avoidance ; and the Court held, that this put them all out of Poſſeſſion, and they would not let 
the Matter be found Specially, but made a Caſe of it for the Opinion of the Judges. 2 Vent. 39. 


(D) 
Between Jomtenants. 


1. J Eaſe for Years to two, provided, that if they die within the Term, then it ſhall ceaſe; 

the Leſſees made a Partition, and then one of them died; adjudged, that his Executor 
ſhall have his Share, and that it ſhall not ceaſe during the Life of the ſurviving Leſſee. Mich. 
3 Ed. 6 Dyer 67. See 4 Rep. 73. In Burrough's Caſe. | 

2. Error to reverſe a Judgment in Partition; the Error aſſigned was, that the Writ of Partition 
was inſufficient ; for it was, that the Plaintiff inſimul & pro indiviſo tenet with the Defendant, 
and doth not ſhew of what Eſtate, or of whoſe Inheritance; adjudged, that in ſuch a Wrir 'tis 
not neceſſary ; but *tis otherwiſe where the Partition is to be made between Tenants in Common. 
Paſch. 30 Elix. 2. 1 Leon. 118. Tates's Caſe. 

3. The Teſtator being ſeiſed of Lands in Fee, and having a Son and Daughter, deviſed his 
Lands to his Wife for Life, and after her Deceaſe, that the ſame ſhould remain to his Iſſue; the 
Daughter married, and ſhe and her Husband brought a Writ of Partition againſt the Son, for that 
they, inſimul & pro indiviſo tenent, &c. The Son pleaded Non tenuit infimul, &c. and it was ad- 
jndged for him; for he did not hold infimul & pro indiviſo with his Siſter, becauſe the Deviſe 70 
the Iſue made it doubtful, and in ſuch Caſe it ſhall not extend to all the Iſſue ; but the Words 
ſhall be conſtrued as the Law would have given it, (viz.) to the Son, and not to the Daughter. 
Cro. Eliz. 742. Tayler verſus Sayer. | 

4. Two Jointenants for Years, one of them ſuffered a Stranger to enjoy his Moicty with him, 
the other brought a Writ of Partition againſt him and the Stranger, ſuppoſing that his Compa- 
nion had granted a Share of his Part to the Stranger ; but he ſhewed, that he was only Tenant 
at Will to him, ſo that the Writ abated ; but adjudged, that he might have a new. Writ by 
Journey's Accounts, becauſe the Poſſeſſion of the Stranger was a good Colour for bringing the 
firſt Writ, 2 Cro 218. Bedle verſus Clerke, 


2 And. 


134. S. C. 
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Pawns, 
See Property. (A) 5. (B) 10. . (A) 8. 
(A) 


Djudged, that where a Pawn-Broker refuſes to deliver the Goods upon a Tender of the 
Money, the Pawnee may be indicted, becauſe the Goods may be delivered to him in 
ſuch a ſecret Manner, that the Owner may not have Evidence to prove the Pawning , 
that if Goods are loſt after the Tender of the Money, the Pawnee is liable to make 

them Good to the Owner, becauſe the Property is now determined, and after the Tender he is a 
wrongful Detainer ; and he who keeps Goods wrongfully mult anſwer for them at all Events ; but 
if they are loft before a Tender, tis otherwiſe, if his Care of Keeping them was exact, and with- 
out any Defaulr in him ; for the Law requires: nothing extraordinary of him, but only, that he 
ſhall uſe an Ordinary Care in Keeping the Goods, that they may be reſtored upon Payment of 
the Money for which they were depolited ; and in ſuch Caſe, if the Goods are loſt, the Pawnee 
hath ſtill his Remedy againft the Pawner for the Money. 

Then as to the Uſing the Goods pawned, the Law is, that if they are ſuch Goods as will be the 
worſe for it, as Cloths, c. the Pawnee cannot uſe them; but if they are Jewels, Watches, G&c. 
which will not be the worſe for wearing or uſing, in ſuch Caſe he may make uſe of them; but 
then it muſt be at his Peril, for if he is robbed in wearing them, he is anſwerable to the Owner, 
becauſe the Pawn is in Nature of a Depofitum, which cannot be uſed but at the Peril of the Paw- 
nee ; and it was the Uſing which occaſioned the Loſs. 

If the Pawn is of ſuch a Nature, that the Keeping is a Charge to the Pawnee; as a Cow or 
Horſe, &'c. he may milk the Cow, or ride the Horſe, and this ſhall go in Recompence for his 
Charge in Keeping. 2 Salk. 522. Coggs verſus Bernard. 

See the Books following, for whatflntereſt the Pawnee hath in the Goods pawned to bim, (viz.) 
1 Bulſt. 29. Telv. 178. Owen 123. 2 Cro. 244. 1 Roll. Rep. 181. | | 


Pawn, See Pzoperty, (B) 
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Peculiar. 
Sce Adminiſtration. (C) 
(A) 
x. HIS is where a particular Pariſh or Place is exempted from the juxiſdiction of the Bi- 


ſhop of the Dioceſe, and another Perſon hath Power to grant Adminiſtration or Pro- 
| bates of Wills of thoſe who die in that Place; and of theſe Peculiars there are ſe- 
veral Sorts. 

2. Royal Peculiars, which are the King's Free Chapels, and are ſubje& to his Juriſdiction alone. 

3. Archbiſhops Peculiars, of which there are ſeveral in the Province of the Archbiſhop of Cante- 
bury, aM in ſeveral Counties within that Province; it being an ancient Privilege of that See, that 
wherever any Manors or Advowſons belonged to the Archbiſhop, they immediately were exempt- 
ed from the Ordinary Juriſdiction of the Biſhop of the Dioceſe where theſe Manors and Advow- 
ſons were, and became ſubject to the peculiar Juriſdiction of that Archbiſhop alone. 

4. The Peculiars of Deans and Chapters, and theſe were certain Places where the Biſhops by 
antient Compoſitions had parted with their Juriſdiction to Deans and Chapters, in Caſes of Admi- 
niſtration and Probate of Wills; and tho' ſuch Compoſitions may be now loſt, yet a long and con- 
tinual Uſage of this Juriſdiction by ſuch Deans and Chapters, will run into a Preſcription, and 


give them a good Title to it; and ſuch are the Deans aud Chapter of St. Paul's, and Litchfield. 
1 X 


5. There 
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Monaſteries had obtained a Juriſdiction either from their Biſhop, or from the Pope, to grant Ad- 
miniſtrations in particular Places belonging to their Abbies; and when any Adminiſtration or 
or Probate was granted by any of "theſe Peculiars, the Flaintift in his Declaration need not ſet 
forth, by what Author they had this Juriſdiction, either by Preſcription or Compoſition, or o- 
therwiſe, for it was ſufficient, that he alledge it was granted to him by ſuch a Perſon loci iſtius 
Ordinarium. 


5. There were alſo Peculiars belonging to Monaſteries; for the Abbots of the breat and rich/ 


6. Libel in the Biſhop's Court for Tithes; the Defendant ſuggeſted for a Prohibition, that 2 Roll. 


the Tithes did ariſe within a Peculiar, and that it was contrary to the Statute of“ H. 8. to ſue for Rep. 446, 
them in the Biſhop's Court, for that in the Peculiar the Archdeacon had Authority by Commiſ- * 8 
4 HN. Os 


fron from the Archbiſhop ; *tis true, if he had Authority by Commiſſion, this ſhall not take awa 
the Juriſdiction of the Biſhop ; but if he had Authority by Preſcription, it ſhall ; but in the Prin- 
cipal Caſe 'tis not ſhewn, by what Commiſſion he had Authority, whether excluſive or concurrent 
with the Biſhop ; and for that Reaſon a Conſultation was|granted. 2 Roll. Rep. 357. Gaſtrill verſus 
ones. | LY 
7 7. A Peculiar in Berks, which belonged to the Biſhop of Salisbury, had tranſmitted a Cauſe to 
the Arches, which by the Statute ought to be to the immediate Ordinary, and not per (altum ; 
which is very true, and therefore a Prohibition ſhall be granted upon a Suggeſtion, that this Pecu- 
liar belongs to the Ordinary; but if that was not ſuggeſted, then a Prohibition ſhould not go, 
becauſe ſome Peculiars belong to the Archbiſhop of the Province, and uot to the Ordinary; and 
therefore where a Man dies Inteſtate, leaving Goods in ſeveral Peculiars, the Archbiſhop grants 
miniſtration. Sid. 90. Tull verſus Osberſton. See Hob. 186. 5 Mod. 239. 115 
8. In a Special Verdict in Ejectment, the Caſe was, that the Rectory of Hemſworth in Tork- 
ſhire, had been Time out of Mind Parcel of the Prebend of Langhton in the Morn, and not with- 
in the Province of Tork, but in the peculiar Juriſdiction of the Prebend of Langhton, belonging 


Y cap. 9. 


to the Dean and Chapter of York, who Time out of Mind had uſed to inſtitute to that Church, 


it being a Church with Cure of Souls ; that the Church being void, the Duke of Norfolk, as Pa- 
tron, preſented the Defendant, who was thereupon inſtituted by the Archbiſhop of Jork; the Plain- 
tiff made a Title by Lapſe, upon the Preſentation of the King, and Inſtitution of the Dean and 
Chapter ; the Queſtion was, whether the Inſtitution by the Archbiſhop was good, it being in a 
Peculiar ; and adjudged, that it was; for 'tis not void, but voidable, and every Archbiſhop hath 
two concurrent Juriſdictions in Caſes relating to the Clergy ; the one as Ordinary with the Biſhop, 
the other as Superintendant throughout his Province of Things Eccleſiaſtical, that is to ſupply 
the Deſects of the Biſhop ; therefore this Inſtitution by the Archbiſhop ſhall be intended to be 
done in Default of the Ordinary, till the contrary appears upon Examination. 3 Lev. 211. Wrighton 
verſus Brown. See Sir Timothy Hutton's Caſe. | | 
9. Libel in the Conſiſtory Court of H. for prophaning the Church-Yard ; the Defendant ſug- 
geſted for a Prohibition, that they refuſed him a Copy of the Libel; that the ſuppoſed Propha- 
nation was by the Defendant as Coroner, in doing the Duty of his Office by digging up a Corpſe, 
for a View; that the Church was within ſuch a * Peaaliar, and conſequently not within the Ju- 
riſdiction of the Conſiftory-Court ; but a Prohibition was denied, becauſe the Suggeſtion was for 
two Things, which require different Prohibitions ; the one is a Prohibition qzouſque they grant a 
Copy of the Libel, which, immediately upon granting it, is diſcharged without any Writ of Con- 
ſultation ; the other two Cauſes are upon the Merits, and in ſuch Caſes a peremptory Prohibi- 
tion is granted, by which that Court is bound till a Writ of Conſultation is awarded; but as to 
Peculiars, *tis true, there are ſeveral which are not ſubject to the Juriſdiftion of the Biſhop of the 
Dioceſe, and ſuch cannot tranſmit a Cauſe to him, becauſe that muſt be to the immediate Ordi- 
nary, which the Biſhop of the Dioceſe is not; thus the Dean and Chapter of Salisbury have a 
large Peculiar within that very Dioceſe, but as much out of the Juriſdiction of that Biſhop as the 
ioceſe of London is: There are Peculiars of Archdeacons, which are not properly Peculiars, but 
rather * Snbordinate Juriſdictions, and a Peculiar, quatenus ſuch, is prima facie to be underſtood 
of him who hath a co-ordinate Juriſdiction with the Biſhop: Now in the principal Caſe the De- 
ſendant hath ſuggeſted, that this Church is within the Peculiar of, &c. but doth not ſay, what 
Sort of Peculiar it is; therefore it would be improper to determine that Matter upon a Motion; 
tis true, if the Suggeſtion had been Right, it had been proper for a Prohibition, od. Caſes 308. 


Prohibi- 
tion. (F) 
25. 
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Peers and Peerage. 


x See Nobility. 


(A) 


j; W Nditment was found at Hicks Hall againſt Charles Knollys, for the Murder of Captain 

Lawſon, which being removed into B. R. the Defendant pleaded in Abatement, that D. 

Knollys, Viſcount Walling ford, was by Letters Patents, dated 18 Aug. 2 Car. 1. created 

Earl of Banbury, to him and the Heirs Males of his Body, and ſo derives a Title to him. 
ſelf of the ſaid Honour by Deſcent, as Heir Male, &'c. & hoc paratus eſt veri ficare x the Attorney 
General replied, that on 14th of Decemb. 4 Milli. the faid Defendant petitioned the Lords, Cc. then 
aſſembled in Parliament, to be tried by his Peers, and that the Lords diſallowed his Peerage, and 
diſmiſſed his Perition ; the Defendant demurred, and the Attorney General joined in Demurrer, 
and the Defendant had judgment: Firſt, it was faid, that before the Reign of Ed. 3. there were 
but two Titles of Nobility, (viz.) Earls and Barons; that Earls were always created by Letters 
Patents, but Barons were originally by Tenure, then by Writ, and laſt of all by Patent; that an 
Earldom conſiſted in Office for the Defence of the Kingdom, and for that Purpoſe the Earl was 
bound to attend and aſſiſt the King in his Wars, and is therefore called Comes, not a Comitatu, 
over which he preſides, but a Comitando Regem ; and his Earldom likewiſe conſiſted in very great 
Poſſeſſioms and Rents ; that the Defendant had a Title to his Honour by a legal Conveyance, and 
that it was under the Protection of the Common Law, and could not, be taken from him but by 
legal Means; that the Judicial Power of the Parliament, which conſiſts of the Lords Spiritual and 
Temporal, and Commons, (and of which the King is ſupreme) conſiſts in the Peers, but is vir- 
tually the Judgment of the King; that theſe Letters Patents creating Lin. Knollys an Earl were 
not vacated by the Lords diſallowing the Defendant's Peerage, or by diſmiſſing his Petition, becauſe 
that was no Judgment, there being no Plea depending before them; ſot the Defendant did not 
petition to hold or enjoy any Thing, but ſuppoſed himſelf in Poſſeſſion of the Honour by De- 
ſcent; which being Matter of Fact, for that very Reafon, (if no other) the Lords had no Juriſ- 
diction, becauſe tis below the Dignity of the ſupreme Judicature, to try Matter of Fact, for ſuch 
is this Deſcent ; beſides the Title of the Earldom was not before them, and a Court can never 
give Judgment in a Thing not depending, or which doth not come before them in a judicial Way; 
moreover every Judgment ought to be compleat and formal, which this is not, for 'tis only a Diſ- 
miſion of the Petition; it doth not ſay quod abinde excludatur of his Honour. Laſtly, this is an 
Inheritance, and therefore not originally determinable in Parliament; and no Precedent can be 
ſhewed to determine this Point; for if Inheritances were there to be determined, without their ha- 


ving any Juriſdiction, they would have an uncontrolable Power. 2 Salk. 509. The King verſus 


Lord Knollys, | 10 any 5 
2. The Lord Banbury was taken upon a Latitat by the Name of Charles Knollis Eſq; and the 


Court of B. R. was moved for a Superſedeas, he offering to produce the Letters Patents of Crea- 
tion, and an Affidavit, that he was the Perſon, but it was ruled, that ſince he had never fat in 
Parliament, they would not take Notice of bis Peerage, and therefore would not ſuffer it to be 
tried upon a Motion. 2 Salk.512. Lord Baxbury's Cale.  _ 4 tt axle 

3. Upon a Bill exhibited againft the Lord Stourton, it was ordered, that he ſhould be examined 
upon Interrogatories concerning his Title; and it was inſiſted, that he ought to anſwer only upon 
his Honour; it was ruled, that an anſwer to a Bill is upon Honour; but where he is to anſwer 
Interrogatories, or make an Affiduvit, or be examined as a Witness, he muſt be upon his Oath. 
2 Salk. 512. Sir Tho. Meers verſus Lord Stourton. © EN 

4. Per Curiam, where a Peer is Party, either Plaintiff or Defendant, there mult be two or more 
Knights on the Jury. 2 Mod. 182. Counteſs of Northumberland's Cale. 


4 


Penſion. 


(A) 
' here, and in what Court recoverable, and of Penſions in general. 


Vicar ſued in the Spiritual Court for a Penſion, and ſet forth in his Libel, that there 
were two Churches, and that he was Vicar of both, which Churches extended into 
two Towns, and that whereas he and lis Predeceſſors, for forty, fifty and ſixty 
Years, have uſed and ought to ſay Prayers in one Church one Sunday, and in the 

other Church the next Sunday alternis vicibus ; it was agreed, that he ſhould fay Service in each 

Church every Sunday, and have 4/. viz. 4os. for each Pariſh, to be taxed amongſt the Inhabi- 

tants of the reſpective Pariſhes, and that V. R. &c. was taxed towards the Payment of 4o s. 

but had not paid it; he ſuggeied for a Prohibition, that the Vicar had alledged a Preſcription 

but for ſixty Years; adjudged, tis not neceſſary to alledge any Preſcription, for it ſball be intended, 
unleſs the contrary is ſhewed; and this Libel being for a Penſion, which is meerly ſpiritual, 
and triable in the Eccleſiaſtical Court, and Sentence given, which was afterwards affirmed in an 

Appeal; a Conſultation was now granted. Paſch. 21 Blix. Cro. Eliz..666. Gilby verſus Mil- 

liams. | 
2. A Spiritual Perſon may ſue in the Spiritual Court for a Penſion originally granted and con- 

firmed by the Ordinary; but where tis granted by a temporal Perſon to a Clerk, he cannot; as 

if one grant an Annuity to a Parſon, he muſt ſue for it in the temporal Courts. Cro. Eliz. 675. 

Colier's Caſe. | 
3. If a Parſon or Vicar have a Penſion out of another Church, and tis not paid, he may ſue 

for it in the Spiritual Court, or he may have a Writ of Annuity at Common Law for a Penſion, 

which they and their Predeceſſors had Time out of Mind; but if once they bring a Writ of An- 
nuity, and declare upon the Preſcription, they ſhall not afterwards ſue for it in the Spiritual 

Court by the Name of a Penſion; if they do, a Prohibition lieth ; and 'tis plain, that they may 

bring a Writ of Annuity, becauſe a Penſion iſſuing out of a Rectory is the ſame Thing as a 

Rent, for it may be demanded in a Writ of Entry, and a Common Recovery may be ſuftered 

of it. See Godb. 196. Sprat verſus Nicholſon. Poſtea Tithes. (P) 3. S. C. See Poph. 23. Crocker 

verſus Dormer. S. P. 

4. Upon a Bill in the Exchequer for a Penſion of 53 s. 44. yearly, iſſuing out of the Vicarage 


1 
0 


of St. Stephens in Norwich, and payable to the Dean and Chapter of Norwich, who were Patrons 


thereof; it was held, that tho" there was no Vicarage-Houſe, nor Glebe nor Tithes, but only 
Eaſter-Offerings, Burials and Chriſtenings, yet the Vicar is chargeable, tho* he hath nothing but 
theſe caſual Profits, and that a Suit may be brought in this Court for a Penſion by Preſcription, or 
at Common Law by a Writ of Annuity, as well as in the Spiritual Court. Hardr. 230. Dean and 
Chapter of Norwich verſus Collins. See pl.6. 

F. Upon a Bill in the Exchequer for an yearly Penſion of 2 J. 10s. iſſuing out of Lands of an 
Hoſpital, granted to the Defendant, and now in Arrear for ſeveral Years; it was adjudged, that 
— reſerved by the King, or granted to him out of Lands, are in the Nature of Rents, and 
determinable in this Court, and may be extinguiſhed by Unity of Poſſeſſion; but thoſe which are 
veſted in the Crown by the Statute 26 H. 8. cap. 3. are of another Nature and collateral to the 
Land, and not loſt by Unity, &c. no more than Proxies. Hardres 388. Biſhop of Ely verſus 
Clare- Hall. | 

6. Where a Parſon hath a Penſion by Preſcription, he may bring a Writ of Annuity, or libel in the 
Spiritual Court; bur if he brings a Writ of Annuity, he ſhall never after ſue in the Spiritual Court, 
becauſe he hath determined his Election. 1 Mod. 218. Barry verſus Trebeſwicke. 

7. In a Prohibition, the Plaintiff ſuggeſted, that by the Statute 28 H. 8. cap. 16. All Bulls, 
c. of the Pope ſhall be void, and ſhall not be pleaded or allowed in any Court; and yet that 
the Defendant libelled againſt him (the Plaintiff) for a Penſion, ſetting forth in his Libel, that the 
Church of Rilington was appropriated per Santtiſtmum patrem Clementem Divina Providentia 
Papam ſextum Anno 1443, to the Abbey of Bellard, and that upon the Appropriation the Abbot 
granted to ſuch a Biſhop a Penſion : But a Prohibition was denied, becauſe the Bull and the Ap- 
propriation are only Inducements to the Title, which is founded on a Grant of the Penſion, and 
that it was neceſſary to ſet forth the Appropriation, becauſe till then the Abbot could not grant 
any Penſion, therefore it ought to appear how the Appropriation was made. 2 Lev. 251. Ethe- 
rington verſus Archbiſhop of Jork. | | 

8. Upon a Motion for a Prohibition, the Court was of Opinion, that where a Man claims a 
Penſion by Preſcription, tis in his Election to ſue for it in the Spiritual Court as a Penſion, 
or at Common Law as an Annuity ; and that the Books cited by my Lord Coke in 2 Iaſt. 49 I 
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Penſion. 


| "wn 


d6 not warrant his Opinion, that the Suit ſhall be only at Common Law ; tho' two lage 


now, (vir. ) Tuiſden and Windham held it muſt be only at Common Law. Sid. 146. 
J. 11. . 

C 9. Libel for a Penſion, the Plaintiff ſuggeſted. for a Prohibition, that the Lands out of which it 

was demanded were Monaſtery Lands, and came to the King by the Diſſolution, Cc. who grant- 

ed the Lands, &c. and that they ſhould be diſcharged of all Penſions, under which Grant the 

Plaintiff claimed ; but the Prohihition was denied, until the Grant, which was Matter of Re. 


See 


cord, ſhould be produced. 1 Vent. 120. 


to. Libel for a Penſion, the Plaintiff ſuggeſted for a Prohibition, that he was Leſſee of the Re. 
Qory out of which the Penſion was demanded, and that the Lord Biron had three Parts of Four 
of this ReQory, therefore the Suit ought not to be brought againſt him alone; adjudged, that in 
our Law this might be a good Plea in Abatement ; but in their Law it may be otherwiſe, there. 
fore if they do not proceed according to it, the Party may appeal; ſo a Prohibition was denied. 
1 Vent. 335. 2 Cro. 159, 270. S. P. | 
11. Libel in the Spiritual-Court for a Penſion, to which the Plaintiff made a Title by Preſcrip- 


ion; and à Prohibition was prayed, for that the Court had no Cogniſance of Preſcriptions ; but 


adjudged, that they having iſance of the Principal, it ſhall draw the Acceſſary. 1 Vent. 30 
Biſhop of Lincoln verſus Smith; tis true, if the Preſcription is denied, then a Prohibition ſhall go to 
try it. 1 Vent. 265. 1 Lev. 128. S. P. 1 Mod. 218. S. P. See pl. 8. | 

12. Adjudged, that a Penſion out of an Appropriation, tho by Preſcription is ſuable in the Spi- 
ritual Court, becauſe ſuch a Penſion muſt begin by the Grant of Spiritual Perſons; and there- 
fore if the Duty is traverſed, it may be tried there. 1 Salk. 58. Smith verſus Wallis. See Cro. 
Elix. 810. | | | 

13. The Carate of a Chapel of Eaſe in the Pariſh of Preſton, libelled againſt the Vicar of that 


Pariſh, for the Arrears of a Penſion, which he claimed by Preſcription; but a Prohibition was 


anted, becauſe the Curate is removable at the Will of the Parſon, and therefore cannot pre- 
farbe; he muſt bring a Quantum meruit. 2 Salk. 506. Birch verſus Hood. 


* 
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Perjurp. See Jndictment. (Y) per totum. 
Pipe. See Excheauer. 


Amountin 5 ö to the general Iſſue, not 
8d. 

Pleas of Payment of a leſs Sum in Sa- 
tisfaction of a greater, good, and not 
good; and of Payment without an 
Acquittance. (B) _ | 

Of Pleadings concerning the Juriſdiction 
of the Court. (C) | 

Pleas not anſwering the Declaration but 
in Part. (E) 

Not good for the Incertainty; too gene- 


Pleas which make the Trial impoſ- 
ſible. (M) 
Of Pleas in Abatement and in Bar. (N) 
Pleas after Imparlance, not good, (O) 
* of Pleas and Privileges, good. 
Conuſance of Pleas and Privileges, not 
ood, (Q) 
Where profert hic iz Curia is neceſſary, 
and where not. (R) 


Where a Plca muſt be averred, with 


ral and argumentative; and where | hoc paratus eſt verificare, where not; 


they are good, (F) and of ſemper paratus, and of Con- 
Not good where the Eſtate and Title | clufion of Pleas to the Country. (5 

are not ſet forth, and where good | Of Pleas which amount to a Confeſ- 

without it. (G) ſion of the Plaintiff's Demand, and a- 
Time of Pleading, and of full Defence. | mounting to a negative Pregnant. (T) 

(H) | | Of Pleas and Pleadings inter alia, and 
Where a Plea is double, where not. (1) | ſeparalia placita and per nomen, and 
Plea of another Action depending, or a | where they are not poſitive, but di- 

former Recovery for the ſame Cauſe, | latory. N | 

good, and not good. (K) Where in Pleading more is dernanded 
Pleas de injuria ſua propria, good, and | than due, and where leſs is demand- 

not good. (L) SS ed. (W) 
Pleas which go to the Diſability of the | Of pleading Records. (X) 

Perſon, good, and not good; and of | 


—_. 


(A) 
Amounting to the general Jue, not good. 


1. N Trover, the Defendant pleaded a Sale in a Market overt, and ſo juſtified the Convers 
ſion, not good, becauſe it amounts to the general Iſſue. 2 Cro. 165. Johns verſus Mil. 
liams. 1 Koll. Rep. 397. Row verſus Thompſon. S. P. | 

2, In Trover, the Defeadant pleaded, that-before the Plaintiff ſuggeſted that the 

Goods came to the Defendant's Hands, one B. G. was poſſeſſed thereof, and ſold them to the 

Defendant, but did not deliver them, and afterwards ſold the ſame Goods to the Plaintiff, by Rea- 

ſon whereof the Plaintiff was poſſeſſed and afterwards loſt them, and they came to the Defen- 
dant's Hands, who converted them, as it was lawful for him to do; adjudged no good Plea, be- 
cauſe it amounted to the general Iſſue. 1 Brownl. 5. Auſtin verſus Auſtin. 

3. In Trover and Converſion for ſo many Hogsheads of Cyder in London; the Defendant 1 Roll. 
N that they were delivered to him to redeliver to another in the County of Oxford, to be Rep. 393. 
pent in his Houſe, and * traverſed, that he converted them at London, or elſewhere out of the * See Tra- 
County of Oxford; and upon Demurrer to this Plea it was adjudged f ill, becauſe it amounted on- verſe. (D) 
ly to the general Iſſue, not guilty. Trin. 14 Fac. 3 Bulſt. 209. Phillips verſus Wicks. f The Fu- 


flification is not local, but tranſitory, therefore the Plea is il 


4. Caſe, upon a Promiſe to pay 10 J. yearly to the Plaintiff, by the Father of the Defendant, if 
he would marry the Daughter of T. S. and he alledged, that he did marry her; the Defendant 
pleaded, that he promiſed conditionally, if the ſaid Plaintiff's Father gave him 1000 J. in Marriage 
with the Daughter of T. S. but that the Plaintiff's Father had not given him 1000 J. and tra- 
verſed, that he promiſed modo & forma; and upon a Demurrer to this Plea it was adjudged ill, 
becauſe it amounted to no more than the general Iſſue. 2 Roll. Rep. 3 50. Barret verſus Barret. 


5. In 
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5. In an Action on the Caſe, the Subſtance of the Plaintiff's Declaration was, that the Defen- 
dant put his Cattle on ſuch Lands, by Reaſon whereof the Plaintiff had not ſufficient Common: 
the Defendant pleads, that he put in his Cattle rightfully, and that the Plaintiff had ſufficient 
Common; and upon a ſpecial Demurrer to this Plea it was agreed, that it amounted to the ge- 


17 neral Iſſue; but tis not for that Reaſon bad, for if it contain Matter of Law, there is no Cauſe of 
4 * Demurrer; for tis the ſame Thing to have the Doubt in Law before the Court in Pleading, as to 
1 have it before them on a Special Verdict: And per Curiam, the Defendant may diſcloſe the Mat. 


{1 ter in Law in Pleading cheaper than to have a Special Verdict. 2 Mod. 274. Birch verſus Hilſon. 
| 6. Caſe, Cc. upon a Bill of ne the Defendant pleaded, that after he had accepted the 
| Bill, he gave the Plaintift a Bond in Diſcharge thereof; and upon a Demurrer to this Plea it was 
adjudged ill, becauſe the Debt on the Bill was extinguiſhed by the Bond, therefore this Plea a 
mounted to the general Iſſue; the Defendant ought to have pleaded Non afſumpfir, and to have 
given the Bond in Evidence. 5 Mod. 314. Hackſpaw verſus Clerke. | | 
7. Caſe, &c. for exhibiting a Petition againſt him to the King in Council, for ere&ing Cot- 
tages in King ſwood Chace; that he was compelled to appear at great Expence, and was afterwards 
diſcharged ; the Defendant pleads, that' the Chaſe was injured by erecting Cottages, by digging 
Pirs, and by the Plaintiff's making a Warren there, &c. and upon a Demurrer to this Plea it was 
objected, that it amounted to no more than the general Iſſue, for the Declaration was, that the 
Defendant had falſly charged the Plaintift before the King in Council, which is Matter of Fact, to 
which he need not plead fpecially, but Not guilty, of which Opinion was the Court, and adviſed 
the Plaintiff to waive his Demurrer, and the Defendant to plead the general Iflue. 3 Mod. 166. 
Newton verſus Creſwick. | 
8. In Treſpaſs, &c. the Defendant pleaded and ſet forth a Right by Preſcription, for the Biſhop 
of Salisbury to grant Replevins in ſuch a Manor, and that the-Horſe, for the Taking whereof 
this Action was brought, was the Horſe of V. R. and being impounded, the Defendant took 
him by Replevin; adjudged, this Plea is no more than the general Iſſue, for the Impounding by 
the Plaiatiff did not gain any Poſſeſſion, becauſe the Horſe was then in Cuſtody of the Law; ſo 
that this Plea admitting no Poſſeſſion in the Plaintiff, by Conſequence he hath no Colour of Ac- 
tion. 1 Salk. 394. Holler verſus Buſh. dh | | 
9. Adjudged, that where an Action of Debt is brought, the Defendant may have a Releaſe, be- 
cauſe it admits the Debt, which is a Colour of Action, and yet if he had pleaded Nil debet, he might 
have given it in Evidence; fo in Aſſumpſit the Defendant may plead Payment, becauſe it admits 
the Promiſe, tho' he might have given it in Evidence upon the general Iſſue. 1 Salk. 394. Hat- 
ton verſus Morſe. | 
10. In Aſſumpſit, the Defendant pleaded, that he had performed all Things which on his Part 
ought to be performed; it was adjudged, that this amounts only to the general Iſſue; this ſeems 
contrary to the Caſe laſt mentioned, becaufe by this Plea the Promiſe is admitted, and the Per- 
formance of all Things, &c. is but a Diſcharge of that Promiſe. 1 Salk. 394. Sea verſus Taylor. 


(B) 


Df Payment of a leſs Sum in Satisfaction of a greater, good, and 
not good; and of Payment without an Acquittance, See Pinnells Caſe. 


bs EBT on a Bill, in which there was a Proviſo, that it ſhould not be paid until B. G, had 
recovered in an Action then depending againſt the now Plaintiff, on a Bond of 200 J. 
conditioned to fave him harmleſs, or hath made an End of the Suit; the Defendant pleaded, that 
no End was made of the Suit on the Bond of 200 J. but that the ſame was ftill depending; the 
Plaintiff replied, that an End was made of the Suit on the Bond of 200/. by Compoſition and 
Payment of 20 J. which was accepted in full Fati action of the Action; after a Verdict for the 
Plaintiff it was objected, that 20/7. would not be a Satisfaction for 200 J. which is true, if it was 
aid after the Day when the 200 J. became due, but here it was paid to end the Suit, and ac- 
cepted in full Satisfaction of the Action of 200 J. and before it was due, and not in full Satisfaction 
of the Sum of 200 l. 3 Bulſt. 301. Thompſon verſus Butcher, See Deeds. (A) 13. S. C. 
2. Debt by an Executor upon a Bond given to the Teſtator ; the Defendant pleaded Payment 
of a leſs Sum than mentioned in the Bond to the Teſtator himſelf, which he accepted in full Sa- 
tisfaction of the Bond; adjudged, that it was the beſt Way to take Iſſue upon the Payment and 
not upon the Acceptance. Style 239. Bois verſus Cranfeild, and 263. Dowſe verſus Maſters. S. P. 
| Fog ment againſt the Defendant upon a Bond of 400 J. and a Sci. fa. was brought againſt 
bim, to fhew Cauſe why he ſhould not have Execution for 300 J. without ſhewing that the other 
1007. was paid: The Defendant moved, that the Sci. fa. might be abated for this Reaſon, but 
he was ordered to plead it; the Court being of Opinion, that it ſhall not be intended that the 
other 100 J. was paid to the Plaintiff, he having brought his Action for no more than 3oo /. but 
ſaid, that if Debt be brought upon a Bond for 20 J. and upon Oyer it appears to be a Bond for 
401. and the Plaintift doth not ſhew how the other 20 J. is ſatisfied, tis not good; and that 
there was no Difference between an Action of Debt on a Bond, and a Sei. fa. on a Judgment as to 
this Matter. Gods. 79. ; 5 | | | 
| 3 4. Co- 
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Covenant, &c. upon 4 Leaſe of an Houſe, in which there was a Covenant to pay Rent, 
and to repair; and the Breach aſſigned was, that the Defendatit had not paid 31 J. for Rent then in 
arrear, nor repaired ; the Defendant, as to the Rent, pleads in Bar, that he paid to the Plaintiff 
5 . 55. beſore the Action brought, which he accepted in full Satisfaction of all Rent; but ac- 
corditig to PiunelPs Caſe it ſhould be likewiſe alledged, that the Plaintiff paid it in full Satisfac- 
tion, &c. becauſe the Manner of Payment muſt be directed by him who pays, and not by him who 
receives it. 1 Lutw. 347. Brook verſus Jowere, 


— 
—— 


6 
Ok Pleadings concerning the Juriſdiction of Courts, See 7% cation. 


1. VN a Writ of Entry ſur Diſſeiſin, the Tenant pleaded, that the Houſe in Demand was 

within the City of London, which is an antient City; and that H. 3. granted to the Ci- 
tizens, &c. that they ſhould not be impleaded for their Lands or Tedements, without the Walls 
of the ſaid City, Cc. and he farther pleaded, Onod illis reftum teneatur infra Civitatem præd 
ſecundum conſuetudinem, &c. adjudged, that this Plex was ill, becauſe the Tenant did not ſhew 
before whom they ſhould be impleaded by Virtue of their Cuſtom ; he ought to have ſaid, that the 
Citizens, &c. ought to have been impleaded for their Lands and Tenements there, before the 
Lord Mayor, &c. in the Court of Huſtings. 3 Leon. 148. 

2. Some Juriſdictions are limited to the Perſons ; as in the Caſe of the Maiſbalſen, where, if att 
Action of Debt or Covenant is brought, both the Plaintiff and Defendant muſt ive within the Perge 
but in an Action of Treſpaſs tis lufee, if one of them live within the Verge. 10 Rep. 68. Caſe 
of the Marſhalſea. "RT 

3. Treſpaſs, &c. the Defendant juſtified, for that the Plaintiff was a common Paker, dwelling 
in B. and that it was preſented in a Leet in B. that he fold Bread againſt the Aſſiſe, Ic. we- 


upon he was amerced, and the Amerciament affeered to Io s. and that by Virtue fr e-ept 
of the Court, he did diſtrain for it, ec. adjudged, that the Plea was ill, ben | ah ot 
appear, that the Offence was committed within the Juriſdiction of the Leet 


be intended unleſs pleaded ; beſides, the Plea is abſurd, for it ſets forth, that the vant 
merced, but doth not ſay in what Sum. Hob. 129. Wilſon verſus Hardinghum. 

4. In Debt, Cc. the Defendant pleaded the Juriſdiction of the Court granted by King Edu. 6. 
to the Tinners in Cornwall, that they ſhould not be ſued but only in the Court of Stann tries, for 
any Cauſe ariſing within the Stannaries; then he ſet forth, that he is a Tinner, and th-t the 
Cauſe of Action did ariſe within the Juriſdiction of that Court; adjudged a good Plea, but that 
he ought to ſet forth the Grant, becauſe he is Privy to it. Moor 849. Buckham verſus Den- 
bridge. 

5 But where it doth not appear in the Declaration, it muſt appear in the Plea, which if the 
Court refuſe, being tendered before Imparlance, and ſworn ; or if the Court receive the Plea, and 
aſterwads proceed, tis coram non judice, and both Judge and Officer are liable to an Action: *Tis 
true, where Actions are brought in Inferior Courts, the Plaintiff muſt entitle the Court to a ju— 
riſdiction, by ſhewing in his Declaration, that the Cauſe of Action did ariſe infra juriſdictionem; 
but *tis otherwiſe where a Defendant juſtifies for a ſuppoſed Treſpaſs, under any Warrant or Judg- 
ment given in ſuch Court, for all the Proceedings ſhall be intended regular till the contrary is 

ſhewn ; therefore iti Aſſault and Battery againſt a Conſtable, and two others, they juſtified under 
| a Preſentment at a Leet, and a Warrant made by the Steward, directed to the Conſtable, who 
with the other two Perſons came to the Houſe of the Plaintiff to execute it, and there the 
Plaintiff aſſaulted them ; whereupon the Conſtable commanded thoſe two Perſons to lay hold on 
him, and they molliter manus impoſuerunt, &c. qua eſt eadem, &c. and upon Demurrer to this 
Juſtification amongſt other Objections, it was inſiſted that the Defendants had not ſhewn in 
their Plea, that the Houſe where the Wrong was ſuppoſed to be done, was infra juriſdictionem 
of the Leet ; but adjudged, that the Preſentment at the Leet, and the Conſtable's Command- 
ing the other two Defendants to aſſiſt him in the Execution of the Warrant, was the Subſtance 
of the Juſtification, and the other Matter was but an Inducement to it. Moor 847. Curtis's 
Cale: ... | . | 

6. It hath been a Queſtion, whether a Judge or Officer is liable to an Action for proceeding in 
a Cauſe, or executing Proceſs in Cauſes ariſing out of the Juriſdiction of the Court; and as to- 


that 'tis to be conſidered, that ſome 1 are limitted to the Subject Matter, as the Com- ** Mod. 
miſſioners of Exciſe have Power to lay Impoſitions on Strong Waters; and therefore if they ad- Crump v. 


judge Low Mines to be Strong Waters, they exceed their Juriſdiction, and tis * void; and in ſuch Holford. 


Cale, thoſe who act under them are not privileged. Hardr. 480. Terry verſus Huntington. LO 


pi] lon UV, 


Buckner. 1 
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7. Some Juriſdictions are limited to the Place; as that of the, Juſtices of Peace about the Con- 
1 the Poor Rates, which muſt be for the Relief of the Poor of the Pariſhes where they 
ive. Cro. Car. 394. | ug Fine þ | 

8. Where 5 Perſon in pleading is to ſet forth the Juriſdiction of any Court, tis ſufficient if 
he only ſay Curia tenta, &c. without ſetting forth all the Formalities, how, add before whom it 
held. Godb. 277. Webb verſus Tuck. \ Ln | 

9. If it appear in the Declaration it ſelf, that the Cauſe of. Action did not ariſe within the Jy. 
riſdiction of the Court, then all the Proceedings are coram non judice; and that was the Judg- 
tnent in the Caſe of Richardſon verſus Bernard. March 8. 

10. In Treſpaſs, &c. and Impriſonment quonſque he paid 60 7. the Defendant pleaded to the 
Juriſdiction of B. R. for that the Treſpaſs, if any, was done by the Command of the Parliament, 
(the Defendant being their Serjeant at Arms) and commanded by them to bring the Plaintiff before 
the Houſe for divers Miſdemeanors by him committed, concerning the chooſing the Knights of a 
Shire to fit in Parliament, and that the Matter ought to be determined there, and not elſewhere, 
& hoc, &c. unde non intendit quod Curia hic cognoſcere velit aut debeat ; and upon a Demurrer 
to this Plea the Court would not hear any Argument to maintain it; but the Defendant was ry- 
led to anſwer over. T. Jones 208. Verdon — — Topham. 

11. So where the Defendant juſtified under a Warrant out of the Court of Admiaalty, and 
did not aver, that it was a maritime Cauſe ; adjudged, that the Juſtification was good, for tis 
ſufficient to ſhew the Warrant, which the Officer is bound to obey, and is not obliged to ſhew, 
that the Cauſe of Action did ariſe infra juriſdifionem. 2 Lev. 131. Ac. Caſe. (V T 19. S. P. 

12. In Treſpaſs, Aſſault, Battery and Falſe Impriſonment; the Defendants juſtified under a 


Plaint levied againſt the now Plaintiff in an Inferior Court for a Debt of 20 J. and Proceſs there- 


on, &c. without averring, that the Cauſe of Action did ariſe within the Juriſdiction of the Court, 
and upon Demurter this was held a good Juſtification, without ſuch Averment. 2 Lut u. 935, 
1506. Gwynn verſus Pool. | 

13. Prohibition to the Court of Yoedſtreet Compter, to an Action of Debt, for that before any 
Imparlance the Defendant pleaded, that the Cauſe of Action ariſed out of the Juriſdiftion, and 
offered.to ſwear his Plea ; but that Court refuſed it; whereupon a Prohibition was granted, 1 
Vent. 180. St. Aulin verſus Cox. | | 

14. Debt in London, the Defendant moved. for a Prohibition, ſuggeſting, that he tendered a 
Plea below, that the Cauſe of Action did ariſe out of the Juriſdiftion, &c. and offered to make 
Oath of it; *tis true, he tendered ſuch Plea after the Court was up, whereas it ought to be 


ſedente Curia & in propria perſona ; and now offering to make Aſfidavit in B. R. of the Truth 


of his Plea, it was denied, becauſe he muſt make it in that very Court whoſe Juriſdiction is ouſted 
thereby. Mod. Caſes 146. Sparks verſus Hood. _ 


(E) 


Not ankwering the⸗ Declaration, but only Part. See Arbitrament. (N) 
2 (D) Falſe Impriſonment. (B) Traverſe. (B) per totum. Treſ- 
paſs. K | 55 | | 


t. IN Ejectment, the Plaintiff declared on a Leafe, as if madg of Lands which were Freehold ; 

the Defendant pleaded, that the Leſſor was a Copyholder in Fee, and that he ſurtender- 
ed to the Uſe of him the ſaid Defendant in Fee, who was 2 ; and upon Demurrer it was ad- 
judged, that the Plea was not good, becauſe it proves the Lands to be Copyhold, and doth not 
anſwer the Declaration, which was for a Freehold. Cro. Elix. 728. Kenſey verſus Richardſon. 

2. Debt againſt Husband and Wife, Executrix of the laſt Will of B. B. nuper diff B. B. of 
London, Taylor; the Defendants pleaded in Bar a Judgment obtained againſt them in the Court 
of King's Bench, as Executrix of the laſt Will of B. B. nuper dict B. B. of London, Barber 
Surgeon; and upon Demurrer, this was adjudged no good Plea, for the Teſtator ſhall not be in- 
tended to be one and the ſame Perſon. Goldſ. 111. Gomerfall verſus Hooker. 

3. Treſpaſs, &c. for Breaking his Cloſe 8 May, and eating up the Graſs, Equis, Bobus & 
Vaccis, with a Continuando to the 25th of gfe following ; the Defendant preſcribed, for Com- 
mon of Paſture for two Geldings from the firſt of May until the Graſs there growing be cut and 
made into Hay, and ſo juſtifies the Putting in the Geldings, and their Continuing there till the 
20th of June, and averred, that the Graſs was not cut down until the aforeſaid 2cth of une; 
adjudged, that this Plea is not good, becauſe the Treſpaſs is laid to be done Equis, Bobus © 
Paccis, and the Defendant juſtifies only for tuo Horſes, and ſays nothing of the Oxen and Cows; 


| beſides, tis alledged to be done 8 May, with a Continuando to the 25th of June, and the De- 


fendant juſtifies only to the 2oth of June, and ſays nothing to the ſtve laſt Days. 2 Cro. 27. 
Thornhill verſus Laſſells, March 21. Buckly verſus Skinner. S. P. 


4 4. In 
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4. In Treſpaſs for _— his Houſe, and entering into his Lands, &c. the Defendant plead- 
ed, that his Teſtator was Leſſee for Life of the Lands, and that he died, and the Defendant be- 
ing his Executor, ſuffered the Cattle to go there for ſix Days, and fo juſtified with an Aver- 
ment, that he could procure no other Place within that Time, Cc. adjudged, phat the Plea was 
ill, becauſe he had only ſet forth a Leaſe of the Lands, and ſaid nothing as to the Houſe mention- 
ed in the Declaration. 2 Cro. 204. Stodden verſus Harvey. | 4 

5. In Treſpaſs for an Aſſault and Battery againſt two Defendants, and that tata: minas de 
vita impoſuerunt, that he did not dare to go abour his Buſineſs ; the Defendants pleaded Son aſſault 
demeſne, and ſaid nothing as to the Threatning, which being aſſigned for Error, after a Judgment, 
ir was affirmed, becauſe the Threatning was only laid to encreaſe the Damages ; and it was not 
the Subſtance of the Action. Moor 704. Penruddock verſus Errington. 

6, Treſpaſs, &. for a Battery on his Servant per quod ſervitium amiſit ; the Defendant juſtified, 
for that he was poſſeſſed of an Houſe, &. to which there was an antient Light Time out of Mind, 
and that the Defendant's Servant intending to build an Houſe on certain Waſte Ground adjoining, 
had ſet up ſome Timber for that Purpoſe, which Houſe, if it had been built, would have 
ſtopped the Defendant's Light; and for that it would have been a Nuſance, he (ſtanding in his 
own Houle) did thruſt away the Servant with a Stick, and threw down the Timber, Cc. and 
upon a Demurrer to this Plea, it was objected, that it was ill, becauſe he juſtified the Battery, 
and ſaid nothing as to the Loſs of Service: Sed per Curiam, *tis well enough, becauſe the Loſs 

of Service is only the Conſequence of the Battery, which is the Principal. 1 Roll. Rep. 393. Nor- 
| ris verſus Baker. | 

7. In. Treſpaſs for Breaking his Cloſe, and carrying away two Cart-Loads of Timber ; the De- 
fendant in his Pl:a made a Title to the Cloſe, and fo juſtified the Taking the Timber; and up- 
on a Demurrer to this Plea, it was adjudged ill, becauſe the Defendant did not anſwer to the 
Tuo Loads of Timber; tis true, if the Timber had been growing on the Land, then by making 
a Title to the Land, he had a Title to the Timber ; but it doth not appear either by the De- 
claration or Plea, that it was growing, or that the Taking was Damage-feaſant on the Land; ſo 
that Part of the Declaration is not anſwered. 1 Roll. Rep. 406. Deus verſus Deus. 

8. Replevin, Cc. the Defendant avowed, that the Dean and Chapter of WW-:ſtminſter were ſei- 
ſed in jure Collegii, but did not ſay, to them and their Succeſſors, nor of what Eſtate they were 
ſciſed; and that they made a Leaſe for ninety-nine Years, Oc. under which Leaſe he claimed, Cc. 
and upon Demurrer it was held ill, for the Reaſons before- mentioned. Latch 121. Wood verſus 
Newman. Poſtea Fleas (G) 4. S. C. reported by Moſſe verſus Newman. Poph. 165. S. C. 

9. Treſpaſs for Taking a Load of Fetches ; the Defendant pleaded, that Pait thereof did grow 
upon White Acre, and Part upon Black Acre, and ſo derived a Title to both, Cc. and upon 
Demurrer adjudged ill, becauſe he did not ſhew how many Fetches grew upon each Acre, Latch 
174. Serwood's Cale. 

10. In Treſpaſs for an Aſſault and Battery, Cc. on the laſt Day of Oftober, 6 Car. &+c. the 
Defendant juſtified, for that 13 Jugu/t 6 Car. a ſupplicavit iſſued out of Chancery, and there- 
upon a Warrant was directed to the Defendant, who by Viitue thereof arreſted the Plaintiff 21 
Septemb. following, &c. the Plaintiff made an ill Replication, to which the Defendant demurred ; 
but then it was objected againit the Plea, that ic was not good, becauſe the ihintiff had de- 
clared for an Aſſault on th: /aſt Day of October, and the Defendant did neither an{wer or Tra- 
verſe that Day in his Plea ; but it was adjudged good. Mich. 7 Car. Cro. Car. 165. Tiler verſus 
Wall. S. C. See Traverſe (A) 12. S. P. Juſtification. MY 

11. In Covenant the Plaintiff declared, that he covenanted with the Defendant to fail to D. in 
Ireland, and there to take in 280 Men from the Defendant, and tranſport them to Jamaica; and 
that the Defendant covenanted to have 280 Men ready, and to pay 5 J. per Man, for their 
Tranſportation, and ſays, that the Defendant had not 280 Men there, but ouly 180, and that the 
Plaintiff tranſported them, but the Defend.int had not paid the Money ; the Defendant pleads, that 
he had 280 Men there ready, which he tendered to the Plaintiff, and that he would not receive 
them; and upon a Demurrer to this Plea the Plaintiff had Judgment, becauſe the Defendant had 
not anſwered the Carrying the 180 Men, and the Non-payment of the Money for the Carrying 
them; ſo that it anſwered only Part of the Declaration. 1 Lev. 16. Thompſon verſus Noell. 

12. In Treſpaſs for an Aſſault, Battery and Imprifonment ; the Defendant pleads, that the 
Treſpaſs, Aſſault and Imprilonment were done ſuch a Day, and then pleads the Scatute of Limi- 
tations, &c. and there being a Replication, Rejoinder and a Demurrer, it was objected, that 
the Plea was ill, becauſe there was no Anſwer to the Battery ; but adjudged, that Tranſgreſſio 
pradift* is an Anſwer to the Whole. 1 Lev. 31. Prideaux verſus Webber. 

13. Debt on Bond, conditioned to de.iver Goods on ſuch a Day ; the Defendant pleaded, that 
he delivered them according to the Form of the Condition; and upon Demurrer, it was adjudged, 
that he ought to have pleaded expreſly according to the very Words of the Condition, that he 
did de'iver the Goods on the ſaid Day, and not generally, as he did by this Plea. 1 Lev. 145. 
Brooks verſus Dean. | 

14. The Plaintiff being Treaſurer at an Horſe-Race, delivered to the Defendant a Piece of 
Plate, upon a Suppoſition, that his Horſe had won the Race, and the Defendant entered into a 
Bill Penal of 4o /. reciting this Matter, and to pay it to the Plaintiff, if he the Defendant did not 
redeliver the Plate to the Plaintiff, if within three Months after the Date of the Bill, it ſhould 
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ſufficiently appear to the Ld. Brudenell, that Cripple was not the proper Horſe of the Defendant for 
one Month before the Race; and now in an Action of Debt brought on this Bill, reciting all 
this Matter, the Plaintiff averred, that within three Months after the Date of this Bill, it ſuf. 
ficienily appeared before the Ld. Brudenell by three credible Witneſſes, that (Cripple was not the pro- 
per Horſe of the Defendant, c. The Defendant pleaded, that the Horſe called Cripple was his 
proper Horſe at the Time, and a Month before the Race; there was a Replication and Rejoin- 
der, which concluded to the Countrey ; and upon a [emurrer it was adjudged, that the Plea was 
ill, becauſe it did not anſwer the Declaration; for when the Parties bad agreed in what Manner 
and before whom it ſhould appear, that the Horſe called Cripple was the Defendant's Horſe, it 
ought to be determined in that Manner,. and not by a Trial on an Action on the Caſe, as this 
would be by this Pleading: Now here the Declaration was, that it did ſufficiently appenr before 
the Lord Brudenell, that Cripple was not the Defendant's Horſe, and the Plea is, that Cripple 
was his proper Horſe, which doth not anſwer the Declaration. 3 Lev. 240. Beayn verſus 
Beal. | | 

15. Aſſault, Battery and Falſe Impriſonment, till the Plaintiff had paid 11 J. 1o s. the Defen- 
dant juſtified under an Execution, and a Warrant thereon for 11 J. and did not mention the 105. 
and upon a Demurrer to this Plea, it was adjudged ill, becauſe it appeared by the Declaration, 
that the Defendant took more than was warranted by the Execution, 2 Mod. 177. Harding 
verſus Ferne. | | 

16. Covenant upon Articles of Agreement, and the Breach aſſigned was for Non-payment of 
Rent reſerved upon'a Leaſe of an Houſe, which Rent the Defendant covenanted to pay, but 
had not; the Defendant pleaded, that after the Executing the Articles, the Plaintiff had pulled 
down and carried away a Pent-houſe, which was fixed to the Houle, and was Part thereof, and 
detained it before any Rent was due, & adbuc detinet; and this he pleaded in Bar to the Action; 
and upon a Demurrer to this Plea the Plaintiff had Judgment, for it was no Anſwer to the 
Non payment of the Rent; tis not a Suſpenſion of it, but a meer Treſpaſs, for which the De- 
fendant might have brought an Action. Trin. Jones 148. Roper verſus Loyd. 

17. In Replevin for Taking Bona, Catalla & Averia, &c. the Defendant made Cogniſance 
for Taking Averia only, for that a Rent-Charge of 100 J. per Annum was granted to him out of 
the ſaid Lands, payable half yearly, at Michaelmas and Lady-Day, Cc. and that 33 J. Part of 
50 J. for half a Year's Rent was in Arrear, for which he diſtrained, & c. and upon a Demurrer to 
this Cogniſance, it was held ill, becauſe it was only an Anſwer to the Taking of live Cattle, 
(viz.) Averia, and no Anſwer to the Bona & Catalla ; and it was for 33 J. Part of 50 J. and 
did not ſhew how the Reſidue, (viz.) 171. was ſatisfied. 4 Mod. 402. Hunt verſus Braines. 


5 


Not good foꝛ Incertaintp; too 28 and argumentative, and where 
good. 


1. Uare Impedit againſt the Biſhop, and againſt Bury the Patron, and Lingard the Incum- 

bent; the Patron pleaded, and Iſſue was taken, but he died before the Trial; the In- 
cumbènt pleaded another Plea, and Iſſue was joined, and afterwards, and before Trial, he plead- 
ed, that the Queen by Letters Patents preſented Clerk to the Biſhop, to be Incumbent, &c. who 
was admitted, inſtituted and inducted, and that Lingard was inſtituted and inducted, &c. and 
ſo prays Judgment, if the Court will proceed to take the Inqueſt between the Queen and him; 
and upon a Demurrer to this Plea it was adjudged ill, becauſe he did not ſhew how he being 
Incumbent, avoided the Benefice ; and it ſhall not be intended, that he was out of the Benefice 
unleſs he ſhew it ; and if he is Incumbent, then *tis impoſſible that Clerke ſhould be fo like- 
wiſe ; but *tis an argumentative Plea, for he pleads that he is Incumbent, ergo Clerke is not; 
and for that Reaſon tis ill. 2 And. 178. The Queen verſus Bury and Lingard. 

2. In Replevin, the Defendant juſtified for Common appendant to a Manor or Meſſuage, 
called Curſall, upon which they were at Iſſue ; and it was objected, that it was incertain by 
this Plea to which the Common did belong, either to the Manor, or to the Meſluage ; <> per 
Curiam, a Repleader was awarded; ſo in Treſpaſs the Plaintiff made a new Aſſignment in an 
Acre terre five prati ; and upon Not guilty pleaded, per Curiam, the Writ abated for this Incer- 
tainty. 1 And. 31. | 

Yely.180, 3- In Ejectment, the Plaintiff declared of Lands in B. and in two other Villages; the Defendant 
leaded Entry and Expulſion into and from a Cloſe, Parcel of the Premiſſes, and did not ſhew 
in which of the Villages the Cloſe was; and upon Demurrer it was held ill for that Reaſon, for 
tis ſo incertain, that there cannot be Trial for want of the Place. 2 Cro. 261. Hawkins verſus 
Moor. 1 Brownl. 139. Thompſon verſus Collier. S. P. 1 
4. In Trover for two Loads of Corn, the Defendant juſtified the Taking by the Command 
of H. to whom Part of the Land did belong on which the Corn did grow, and by the Com- 
mand of P. to whom the other Part of the Land did belong; and becauſe he did not ſhew 
Int I N 
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ticularly how much did grow on the Lands of each of thoſe Perſons, this Plea was ill; 

oph. 208. 

N 1 In Treſpaſs, Aſſault and Battery, the Defendant pleaded, that he was poſſeſſed of an Houſe 
for a Term of Years, and that the Plaintiff would have thruſt him out, and thereupon he (the 
Defendant) molliter manus impoſuit, and ſo juſtifies in Defence of his Poſſeſſion; and upon De- 
murrer to this Plea, the Defendant had Judgment, for tho' the Defendant did not ſhew who made 
the Leaſe for Years, or for how many Years he was poſſeſſed, or any particular Eſtate, yet his 
Plea was good, becauſe the Poſſeſſion for Tears was but an Inducement to his Juſtification ; and 
it was the Poſſeſſion and not the Title, which was the principal Matter. Co. Car. 138. Skevill 
verſus Averie. | 

6. Debt for Rent brought againſt an Aſſignee of a Leaſe for Years, who pleaded quoad 201, 
Part of the Rent, Nil debet; and as to the Reſidue of the Rent, that he had aſſigned the Leaſe to 
another, Cc. this Plea was adjudged ill, becauſe the Defendant did not particularly ſhew in what 
Year the 20/. was due. Sid. 338. | 

7. Debt upon Bond, conditioned, to make Satisfaction for all Goods that an Apprentice ſhall 
Waſte ; there was a Hea, and in the Replication the Plaintiff aſſigned a Breach, that the Appren- 
tice had walted ſeveral Goods to the Value of 100 J. and upon a Demurrer to this Replication it 
was objected, that it was too general, for he ought to ſhew what the Goods were; which is very 
true, if it had been in an Action of Covenant, or in any other Action where Damages are to be 
recovered, but not in an Action of Debt on a Bond where the Penalty is to be recovered upon any 
Beach of the Condition. 1 Lev. 94. French verſus Peirce. 

8. Aſſumpſit, &c. for that the Defendant being bound in a Bond, conditioned for Payment of 
Money, Part whereof was not paid, he promiſed, that if he did not make it appear before 7. &. 
that it was paid, he would pay it; which he had not done: The Defendant pleaded, that he 
did make it appear before 7. S. that it was paid; and upon Demurrer to this Plea the Plaintiff 
had Judgment, becauſe he did not ſhew how he made it appear; and in Error in B. R. this Judg- 
ment was affirmed. 2 Lev. 125. Milſon verſus Done. OO os 

9. Error of a Judgment in Debt on Bond, conditioned to pay all the clear Profits of a Coal- 
mine; the Defendant pleaded Performance according to the Condition; the Plaintiff replied, that 
the Profits amounted to 20 J. which the D.fendant had not paid : The Defendant rejoins there 
were no clear Profits, upon which they were at Iſſue, and a Verdict for the Plaintiff, and in 
which the Jury found there were clear Profits in Manner and Form, as the Plaintiff had replied, 
. and now the Error aſſigned was in the Replication where the Profits were mentioned, (viz.) 
20 J. but did not ſay clear Profits; *tis true the Jury found that there were clear Profits in Manner 
and Form as the Plaintiff had replied, when nothing of clear Profits is mentioned in the Replica- 
tion, for which Reaſon the Judgment was reverſed. 2 Lev. 135. Howard verſus Wickliffe. 

10. Quantum meruit and Indebitatus Aſſumpſit for Goods ſold and delivered to the Defendant; 
who pleaded Infancy in Bar to the Action; the Plaintiff replied, that Parcel of the Goods ſold 
were for neceſſary Clothes of the Infant, and the Reſidue was for Meat and Drink, Cc. the De- 
fendant rejoined, that Parcel, Cc. was not for Clothes, and Parcel was not for Meat and Drink, 
de hoc ponit fe ſuper Patriam, & c. and upon a Demurrer to the Rejoinder, after ſome Ex- 
ceptions to it, which were not allowed, the Defendant objected againit the Replication, becauſs 
the Defendant had not diſtinguiſhed which Goods were for Apparel and which for Food, and ſo it 
was incertain; and this was held a good Exception. 1 Lutw. Rep. 239. Swinburne verſus Ogle. 
Iſſues joined. (A) 35. S. C. 3 * | 

11. Indebitatus Aſſumpſit; the Defendant pleads in Abatement, that the Promiſe was for Carry- 
ing the Goods of the Defendant to ſuch a Place, and if there was any ſuch Contract it was 
made with the Plaintiff and T. P. and upon a Demurrer to this Plea it was held ill, becauſe it 
looks more like an Affidavit to change the Venue than a Plea ; beſides, he ought to have averted, 
that T. P. was living. 1 Vent. 183. Butcher verſus Cowper, | 

12. Covenant, &c. wherein the Plaintiff declared upon a Demiſe of a Paſſage over a River, 
with Liberty to take Toll, rendring 45 l. per Annum, and that tho' the Defendant had enjoyed the 
ſaid Paſſage, &c. yet he had not paid the Rent; the Defendant pleaded, that the River, Cc. 
was free and common, cc. to paſs with Boats; and that the Plaintiff, both at the Time of Ma- 
king the Leaſe, or at any other Time, had nothing of Paſſage or Toll on the ſaid River to grant 
to the Defendant, &c. and upon Demurrer, three Judges againſt Ventris held it to be doulle; 
but he was of Opinion, that the Alledging that the Plaintiff had nothing of Paſſage or Toll on the 
River, was only the Conſequence, that it was a free and common River; for if the River was 
free, then the Plaintiff could not be entitled to Toll; like Calfe and Nevil's Caſe, which was a 
Scire facias againſt the Bail; the Defendant pleaded, that the Principal rendered himſelf to Priſon 
before the Sc:re facias brought, and died in Priſon ; now either of theſe Matters had been a good 
Plea to the Scire facias; but yet both together were held not to be double; however, the whole 
Court reſolved this Plea was ill, becauſe the Plaintift having alledged, that the Defendant enjoyed 
the Paſſage ; and it not appearing to the contrary, the Rent muſt be paid ſo long as he enjoyed; 
therefore he ſhould have traverſed the Enjoyment. 2 Vent. 67. Bainton verſus Bobbet. 

13. In Debt for Rent, the Plaintiff declared upon two Demiſes of a Meſſuage and Lands, Cc. 
The Defendant pleaded in Bar, that tempore dimiſſionis, the Plaintiff nil habuit in tenementis ; 
the Plaintiff replied, that before the ſeveral Demiſes, &c. the Lord Wotton leaſed the Premiſſes to 
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the Plaintiff for forty Years, Halen jus & titulum & plenam poteſtatem to demiſe the fame oy 
forty-one Years, by Virtue whereof the Flaintiff entered; and upon Demurrer to this Replica- 
tion it was objected to he ill, becauſe the Plaintiff did not ſet forth what Eſtate the Lord Horry; 
had when he made this Leaſe ; for tis not ſufficient to alledge, that he had plenam poteſtatem to 
demiſe ; he ſhould have ſhewed, that he was ſeiſed in Fee, or of ſome other Eſtate, by Virtus 
whereof he had Power to make 4 Leaſe; and ſo is Glaſſes's Caſe, which ſee in Replication. (B) 
13. and to this Opinion the Court inclined : Then the Plaintiff excepted to the Plea in Bar, for 
that there were two Demiſes alledged in the Declaration, and the Defendant pleaded tempore di- 
miſſion nil habuit, which might be very true in Reſpe& to one Demiſe but not to the other; there. 
fore it ſhould be temporibus dimiſſion and not tempore, for that relates to one Demiſe and no more: 
but adjudged, that tho' the Word Tempore might ſerve, yet the Defendant ought to have pleaded 
diſtinctly, (viz.) that the Plaintiff Nil habuit at the Time of the firſt Demiſe, and ſo at the Time 
of the ſecond Demiſe ; for as tis pleaded, *tis very incertain, whether the Plaintiff had a Title or 
not when each of theſe Leaſes were made. 2 Vent. 253, 270. Harris verſus Parker. 

14. In Replevin, &c. the Defendant avowed, for that the Place where, &c. was Parcel of the 
Manor of F. &c. and that the Mayor, Bailiffs and Commonalty of Coventry, and one Millon and 
others were ſeiſed in Fee thereof; and being ſo ſeiſed by a Leaſe made between them of one Part, 
and one Baſſnet of the other Part, teſtatum exiſtit; that the ſaid Corporation and the natural Per- 
ſons had demiſed the ſaid Manor to the ſaid Baſſnet, &c. it was adjudged, that this Plea was ill, 
becauſe the Avowant had not laid the Leaſe in Baſſnet by an expreſs Averment in Fact, that it 
was made to him, but only by a zeſtatum exiſtit, which is not good Pleading, becauſe not poſi- 
tive. 2 Saund. 3 19. In Bennet and Holbech's Caſe. 

15. In Aſſumpfit, the Defendant cognovit actionem, but in Bar to Execution of his Perſon, Ap- 
parel, Bedding, Tools, Cc. he pleaded the Statute 2 & 3 Anne, cap. 16. for Diſcharge of poor 
Priſoners, ſetting forth, that he was actually a Priſoner in the Marfhalſey ſuch a Day and Year, and 
was debito modo diſcharged by the Juſtices at ſuch a Seſſions juxta formam Statuti; and upon De- 
murrer to this Plea it was inſiſted, that the Declaration was ill, for that it did not a ppear that he 
petitioned the Juſtices ; beſides, the Defendant did not ſhew all his Qualifications to bring him 
within the Act; adjudged, that the Defendant ought ih his Plea to ſet forth all the Circumſtances 
of his Caſe in a certain Manner, to bring him within the Act, and that be ought not to put it 
upon the Plaintift, who is a Stranger. 2 Salk. 521. Turner verſus Beale. 

16. In Covenant, the Plaintiff declared, that he was ſeiſed in Fee, and that by Indenture made 
between him and his Wife of the one Part, and the Defendant of the other, teſtatum exiſtir, that 
they demiſed, &c. it was objected, that this Declaration was incertain, for it ſets forth, that the 
Husband was ſeiſed in Fee; if fo, the Husband and Wife could not demiſe, becauſe he was ſole 
ſeiſed ; but adjudged, that the Teſtatum exiſtit is not an Averment of the Demiſe, tis only a Re- 
hearſal, and no more. 2 Salk. 515, Woodward verſus Cliffe. 


(G) 


Not good where the Eſtate and Title are not ſet fozth, and good without it. 
See Property. (C) per totum. 


1. Here the Plaintiff declared, that poſſeſſfonatus fuit, the Declaration was held good; but 
tis not ſo in a Plea, becauſe no Iſſue can be taken upon it. 1 Roll. Rep. 3 94. 

2. Caſe, &c. wherein the Plaintiff declared, that in Conſideration he would licenſe the Defen- 
dant to depaſture ten Sheep in a Field called Tredown, from September to April, that he would 
pay for the ſaid Paſture as much as it was worth; and ſets forth, that he did /icenſe the Deſen- 
dant to depaſture his Sheep, and that it was worth ſo much; it was objected againſt this Declara- 
tion, that the Plaintiff did not ſhew what Eſtate he had in this Plea, that it might appear he had 
Power to licenſe the Defendant, &c. Sed per Curiam, if this Objection had been aſter a Ver- 
dict, as it was now upon a Demurrer, it would not have been allowed, becauſe the Plaintiff 
mult have proved, that he had Authority to licenſe the Defendant : Judgment for the Plaintiff. 


2 Roll. Rep. 435. King verſus Stephens. 


3 atea 
) 8.8. c. 


3. In Treſpaſs, the Defendant pleaded in Bar, that poſſeſfonatus fuit of a Piece of Ground, 
called the Market Baulk at Melton, and ſo juſtified the Taking, &c. Damage-feaſant; and upon 
Demurrer it was held, that poſſeſſonatus fuit was ill, without ſhewing the Commencement of his 


Eſtate. 2 Lutw. 1489. Pell verſus Garlick. Treſpaſs. (K) 14. 'tis true, where a Title may come 


in Queſtion, ſuch a Plea is not good; but the Matter of this Plea is collateral to the Title; and it 
hath been ſeveral Times adjudged, that in Treſpaſs the Defendant may juſtify upon his Poſſeſſion, 
becauſe that is a good Title againſt all Wrong-doers ; but it may be otherwiſe in Replevin. Cr0- 
Car. 138. 2 Mod. 70. 3 Mod. 132. 4 Mod. 419. S. P. ; 
4. In Replevin, the Defendant avowed, for that B. B. was ſeiſed in jure Collegii, &c. but did 
not ſay in Dominico ſuo ut de feodo; and upon a Demurrer, for that Reaſon it was adjudged, 
that the Defendant ſhould have pleaded, that they were ſeiſed in Fee; for tho' a Dean and Chap- 
ter, in Point of Creation, have a Fee, yet in Pleading it muſt be ſhewed ſpecially what Eſtate they 


have, becauſe they may have an Eftate for the Life of another; and this being in an * 
c L | | A 


Pleas. 


ſral be taken ſtrictly. Poph. 165. Moſſe verſus Newman, Latch 121. §. C. reported bet 
Mood and Newman. March 1. S. P. e ; 5 a 
5. Covenant on a Deed not indented, in which the Plaintiff declared on a Leaſe of Lands made 
to the Defendant, rendring Rent, and a Covenant to pay it, and afligns the Breach in Non-pay- 
ment, c. The Defendant, by Proteſtation that he did not enter and enjoy the Lands, Cc. 
leads, that the Plaintift Ni habuit in Tenementis tempore dimiſſionis; the Plaintiff replied, that 
Kabi bonum titulum unde potuit dimittere; and upon a Demurrer to this Replication, it Was 
adjudged ill, becauſe he did not ſet forth what Title he had. 3 Lev. 193. Aylet verſus I/liiams. 
Se: Glaſſe verſus Gill. S. P. 


6. Debt upon Bond, conditioned for Performance of Articles, in which the Defendant granted 
and agreed with the Plaintiff, his Heirs and Aſſigns, that he ſhould always have a Way, Cc. thro* 
the Defendant's Cloſe, &c. in Conſideration whereof the Plaintiff granted and agreed to pay the 
Defendant 6 d. per Annum, and the Defendant covenanted, that Joh Seller, his Son, ſhould con- 
firm it when of Age ; the Defendant pleaded, that his Son John was not of Age, and that he had 
performed all the Reſidue ; the Plaintiff replied, that John the Son, ſince the Articles, (being Te- 
nant to his Father of this Cloſe) had ſtopped the Way ; and upon Demurrer it was held, that this 
was a good Grant of the Way, and not a Covenant only to enjoy it; but that the Replication 
Was ill, becauſe the Plaintiff did not ſet forth, that the Son had a Title to ſtop it, for if he had not, 
then *tis only a Treſpaſs, for which the Plaintiff might have his Remedy by an Action of Trel\- 
pals, and not by an Action of Debt againſt the Covenantor. 3 Lev. 305. Holmes verſus Seller. 

7. Caſe, c. in which the Plaintiff declared, that he was poſſeſſed of a Tenement, and of a 
Cloſe of Paſture in Shepton Mallet, and that he had Right of Common in Mendip Forreſt, & de 
qure debuiſſet habere communiam tanquam ad tenementum prad' Jyect an“ Upon a Demurrer to 
this Declaration it was objected, that in this Caſe the Right and Title was in Queltion, and that 
the Action was not founded on the Poſſeſſion, becauſe de jure debuiſſet habere communiam, imports 
a Right: Sed per Holt Ch. Jult. this Declaration is good, and that the Plaintiff need not ſet forth 
any Title by Grant or Preſcription, becauſe 'tis an Action founded upon the Right of Poſſeſſion 
againſt a Wrong-doer, to which a Title, if it had been ſet forth, would have been only an In- 
ducement ; it ſtands indifferent to the Defendant, whether the Plaintiff is Owner of the Soil, or 
not, his Buſineſs is ro anſwer the Wrong done, and for which he is charged; ?tis true, if it had 
been in Treſpaſs for diſtraining Cattle, and the Defendant had pleaded that he was Owner of the 
Soil, and ſo juſtified, &c. The Plaintiff in his Replication muſt have ſhewed a Title; in the prin- 
cipal Caſe the Judgment was affirmed. 4 Mod. 418. Birt verſus Strode. 

8. In Repleuin, the Defendant avowed, for that T. P. was poſſeſſed of a Meſſuage, and ſet 
forth the Commencement of his Leaſe, and that he demiſed to the Plaintiff, rendring Rent, &c. 
and for Rent arrear he avowed; the Plaintift demurred to this Plea, becauſe the Avowant did not 
ſhew who granted the Leaſe to T. P. and for this Reaſon it was held ill; 'tis true, in Debs for 
Rent tis ſufficient for the Defendant to plead non dimifit or nil debet; but an Avowry differs from 
a Declaration in ſeveral Things, for there can be no general Iſſue taken in an Avowry, but ſome 
Special Matter muſt be traverſed; and therefore, becauſe it doth not appear out of what Eſtate 
this Term was derived, Judgment was given for the Plaintiff; now, the Reaſon why the Com- 
mencement of particular Eſtates muſt be ſhewed in Pleading is, becauſe they are created by the 
Agreement of the Parties out of the original Eſtate ; and the Court muſt judge, whether the pri- 


mitive Eſtate and the Agreement are ſufficient to produce the particular Eſtate. 2 Sa!k. 562. 
Scilly verfus Daly. See Cro. Car. 571. 
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(H) 
Time of Pleading, and of full Defence. 


1. \ | X 7 Here the Deſendant appears upon à Recogniſance on the firſt Day of the Term, and an 
Information is exhibited againſt him for a Crime, if tis in Middleſex, he ſhall have 
the whole Term to plead; if in another County, then he ſhall not be compelled to plead till the 
next Term; ſo. where he comes in by Cepi Corpus, or upon an Outlary, he ſhall plead preſently, 
becauſe he hath been guilty of a Contempt. 2 Salk. 514. C 
2. Upon an Habeas Corpus returnable in Michaelmas-Term, if the Declaration is delivered be- 
fore Cruſtinum Animarum, the Defendant muſt plead to iſſue and try the, Cauſe; but on a Cepi 
Corpus he is only to plead to enter; ſo in Eaſter-Term, if the Declaration be delivered before men- 
ſem Paſchæ. 2 Salk. 515. Hall verſus Engleſtone. | | 
3. Where a Declaration is delivered againſt one in Cuſtody, he ſhall have the whole Term to 
plead in Abatement. 2 Salk. 515. 5 
4. Before a Joinder in Demurrer, the Defendant may waive his ſpecial Plea and plead the gene- 
ral Iſſue; but where there is a Rule to plead, ſo as to ſtand by it, and the Defendant pleads a 
ſpecial Plea, and the Plaintiff demurs, he ſhall not then waive that ſpecial Plea and plead to iſſue. 
2 Salk, 515. 
5. The Defendant pleaded a falſe Plea in Abatement, viz. that the Plaintiff was dead; it was 
moved, that the Attorney might ſweax it, but not granted, for the Court cannot compel him in 


any 


- 
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any Caſe ſo to do, but where tis a foreign Plea; but they ordered him to plead fo as he would 
ſtand by it; and if he did that, they would enquire into the Truth of this Plea; and if they found: 
i . it a Trick and Deceit, they would fine him, for tis againſt his Oath to plead a falſe Plea : Note, 
| They never order a Defendant to plead peremptorily till all the Rules are out. 2 Salk, 515, 
Peirce verſus Blake. 1 | 
s. Where Judgment in Eje&ment is ſigned in a Country Cauſe for Want of a Plea, but no Poſ- 
feſſion delivered, a Judge in his Chamber, before the Aſſiſes, may compel the Plaintiff to accept a 
Plea. 2 Salk. 516. | | 
7. Ruled, that where a Bill is filed againſt an Officer of the Court, *tis ſufficient if there are 
| but four Days within Term (reckoning Sundays and Holydays) for him to plead. 2 Salk. 517. 
| Paſmore verſus Serjeant Goodwin. | 

8. Ruled, that where the Plaintiff amends and gives an Imparlance, there ſhall be new Rules 
given to plead, but if there is no Imparlance then no new Rules. 2 Salk. 517. 

9. In an Action of Treſpaſs, the Plaintiff ſigned Judgment for Want of a Plea ; the Defendant, 
before the Aſſiſes, offered a fair Plea, which the Plaintiff refuſed, but proceeded to a Writ of En. 
quiry ; and upon a Motion to ſet aſide the Judgment; and that the Plaintift ſhould be obliged to 
accept a Plea and go to Trial, it was granted ; for where a ſpecial Plea contains Matter of Title, 
and is fair, and the Special Matter not queſtionable, the Court will interpoſe. 2 Salk. 518. Wood 
verſus Cleveland. 

10. Ruled, that there is no Difference between a voluntary Appearance and an Appearance up- 
on a Cepi Corpus; ſo if the Plaintift is contented with a voluntary Appearance in Eaſe of the De- 
fendant, by not arreſting him, there is no Reaſon why he ſhould be in a worſe Condition than if 
he had arreſted him ; ſo that if a Writ is taken out, and the Defendant appears voluntarily, he 
ſhall plead according to the Return of the Writ; and if the Writ is before menſem Paſchæ, he ſhall 
plead to enter; but if after menſem Paſcha, he ſhall have an Imparlance till next Term. 2 Salk. 518, 

11. In Ejectment, the Defendant venit & dicit, that the Land is antient Demeſne ; and upon 
a ſpecial Demurrer to this Flea, becauſe there was no full Defence, it was ruled, that the Plaintiff 
might have refuſed to accept it; but if he receives it, he admits a Defence. 1 Salk. 217. Ferrer 
verſus Miller. See Outlary. 
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(I) 
Where a Plea is double, where not. See Double Plea per totum. 


1. Lormedon in the Deſcender, wherein the Demandant declared of a Gift in Tail made to his 
Father, Cc. The Tenant pleaded, that the elder Brother of the Demandant had Ine a 
Daughter, who levied a Fine to him with Proclamations, under which he claimed ; and upon De- 
murrer it was objected, that this Plea was double, conſiſting of two Parts, the one, that the elder 
Brother had Iſſue a Daughter; the other, that ſhe /evied a Fine; but adjudged good, and not 
double, becauſe he cannot come to the one without ſhewing the other. Goldſ. 88. White's Caſe. 
| | 2. In Detinue, &c. the Defendant pleaded, that after the Goods were delivered to him by the 
Plaintiff, ſbe married the Lord Audley; and that, during the Coverture, the Fiusband releaſed to 
him (the Deſendant) all Actions, &c. upon Demurrer to this Plea it was objected, that it was 
double, having pleaded two Things, (viz.) the Property of the Husband by the Intermarriage, 
and his Releaſe, when each of them are a good Bar to the Action; but adjudged, that the Defen- 
dant could never plead the Releaſe if he had not pleaded the Marriage, for it was that which gave 
the Husband the Property. Moor 25. Lady Audley's Caſe. 
3. In Replevin, the Defendant avowed for Rent arrear, ſetting forth, that a Fine was levied 
inter alia of the Rent, to the Uſe of J. S. and alſo a Recovery, &c. the Plaintiff replied, in Bar 
to the Avowry, Nient compriſe in the Fine or Recovery ; and upon Demurrer to this Replication it 
| was inſiſted, that it was double, for it may be found that the Rent was compriſed in the Fine and 
| not in the Recovery; and ſo it was ruled. 1 Roll. Rep. 72. Parris verſus Teaton. 
4. Adjudged, that where the Defendant pleads a Double Plea, and the Plaintiff demurs general- 
ly, if the Plea is ſufficient in Matter, the Defendant ſhall have Judgment, becauſe the Duplicity is 
helped by the Statute 27 H. 8. but if he demur ſpecially propter duplicitatem, *tis otherwile. 
2 Roll. Rep. 306. Fohnſon verſus Norris. 
FJ. The Condition of a Bond to deliver 200 Weight of Hops on a certain Day and Place, in 
Conſideration of 10 J. already paid, and 10/7. more at the Delivery, and the Plaintiff was to chuſe 
them out of twenty-four Bags, of the Obligor's own Growing: Proviſo, if the Obligee ſhould 
_ diſlike his Bargain, then he ſhould loſe the 101. already paid; in an Action of Debt on this Bond, 
the Defendant pleaded, that he was ready to deliver the Hops, and that the Plaintiff had not choſe 
them; and upon Demurrer it was objected, that this Plea was double; but adjudged it was not, 
for the Pleading, that he was ready to deliver the Hops, was but an Inducement to the ſubſequent 
Matter, which was the Chuſing them by the Plaintiff, and upon that he chiefly relied, neither ought 
he to aver, that he had twenty-four Bags of his own Growing ; for being bound to deliver them, 
he is eſtopped to ſay, that he had not ſo many Hops; beſides, the Plaintiff ought to do the firſt 
Act, which is to require the Defendant to ſhew him twenty-four Bags of Hops, that he make his 

Choice. March 74. Brook verſus Booth. 
3. 6. Treſpals 


Pleas. 


6. Treſpaſs for an Aſſault, Battery and Wounding ; the Defendant traverſed the Wounding, 
upon which they were at Iſſue ; and as to the Beating he p'eaded, that the Plaintiff was his Servant, 
and that for neglecting his Service melliter manus impoſuit ; and farther he pleaded, that on ſuch 
Day and Place the Plaintiff releafed to him (the Defendant) all Actions, & c. and upon a Demur- 
rer to this Plea it was inſiſted, that it was double; for admitting, that neither of them was in 
Bar to the Action, yet, becauſe diſtinct Iſſues may be taken upon them, *tis double; that Ileas 
may be double, not only where each is a Bar in its ſelf, but where ſeveral Matters are pleaded, 
one in Bar, and the other in Abatement; or where none of theſe Matters, or all put together, 
are in Bar, or where one of them is in Bar, and the other is not; for which Reaſon the Plain- 
tiff had Judgment; belides, that Part of this Plea wherein the Defendant ſet forth, that the Plain- 
tiff was his Servant, is ill, becauſe he doth not ſet forth in what Place, for how long Time, or 
in what Employment he was retained, all which is iſſuable, it being the very Subſtance of the 
Bar ; now to ſay, that he was his Servant generally, gives him no Authority to beat him; for 
a Steward or Butler, or even a Chaplain, are Servants, and if they are negligent the Law hath 
provided a Remedy to turn them out of their Service, but not to beat them ; the Time of 
Service is likewiſe very material, becauſe he may be a Servant at Will; and if ſo, then a Negle& 
of that Service is a Determination of his Will; *tis true, in an Action per quod ſervitium ami- 
fit, neither the Time or the Retainer are ſet forth; but the Reaſon is, becauſe thoſe are only 
Inducements to the Action, but in the principal Caſe the Retainer is the very Foundation of the 
Bar. Sid. 175. Bleek verſus Groove. 

7. Debt upon Bond; the Defendant craved Oyer of the Condition, which was to pay 40 J. by 
quarterly Payments every Year, ſo long as the Defendant ſhould continue Regiſter to the Archdeacon 
of Colcheſter ; then he pleads, that the Regiſter's Office was granted to A. B. and C. for their 
Lives, and that he enjoyed the ſaid Office fo long as they lived, and no longer, and that fo lon 
he paid the ſaid 40 J. yearly by quarterly Payments; the Plaintiff replied, that the Defendant did 
enjoy the ſaid Office longer, and that he had not paid the Money, &c. and upon a Demurrer to 
this Replication, it was objected, that it was double; but adjudged, that it was not; for the De- 
fendant cannot take Iſſue upon the Payment of the Money, becauſe that had been a Departure 
from his Plea. 1 Mod. 227. Gaile verſus Betts 

8. Debt upon Bond conditioned to pay all Coſts of Suit, which the Plaintiff s Attorney ſhould 
charge and to diſcharge the Plaintift thereof ; the Defendant pleaded, that he had paid it ; the 
Plaintiff replied, that the Attorney charged him ſo much, &c. which the Defendant had not 
paid, nor diſcharged him (the Plaintift) thereof; it was objected, that the Replication was 
double, (viz.) that the Defendant had not paid the Charges, nor diſcharged the Plaintiff there- 
of; but adjudged, that the Payment of the Money had been a certain Diſcharge of the Plaintitf, 
which not being paid, the Plaintiff was not diſcharged ; but if it had been double the Defendant 
could not take Advantage of it without demurring, but inſtead of that he rejoined, &c. 1 Latw. 
419. Parkes verſus Middleton. 

9. In Treſpaſs for Taking quatuor Pullos, and for Breaking his Cloſe, called the Lay of Ground 
at Moulton ; the Defendant pleaded, he was poſſeſſed of a Piece of Ground, called the Market- 
Baulk in Moulton, and ſo juſtified the Taking Damage-feaſant ; and as to the Reſt he pleads. that 
there are ſeveral Cloſes in Moulton called Lay of Ground, but none without ſome other Addi- 
tion, and that the locus in quo, Oc. is called Garlicks Lay of Ground, and fo juſtifies, for that it 
was his Freehold ; and upon Demurrer, it was objected, that this Plea was double as to the Tre(- 
paſs in the Lay of Ground; firſt, by alledging, that there is a Cloſe of that Name; and then ju- 
{tifying in a Cloſe called Garlick's Lay of Ground; but adjudged, that the former Part of the Plea 
was only introductory to the Subſtance of the Plea, and to reduce the Place to a more particular 
Certainty. 2 Lutw. 1489. Pell verſus Garlick. Sce Treſpaſs. (K) 57. S. C. 


(K) 


Of another Action depending fo2 a kozmer Yiecovery fo2 the ſame Cauſe, 
nor good, and econtra. See Bonds. (N) 14. Privilege. (B) 21. Trover. 
(F) 8. | 


1. T Eaſe for Years, and afterwards the Leſſor made another Leaſe of the ſame Lands to the 

Plaintiff for his Life, who being turned out of the Poſſeſſion by the Leſſee for Years, 
brought an Action of Covenant againſt the Leſſor upon the Words Dedi & conceſſi, which were 
only a Warranty in Law ; the Defendant pleaded, that before this Action brought the Plaintiff 
had brought a Warrantia Chartæ againſt him in the Court of C. B. which Action was {till de- 
pending; and upon Demurrer to this Plea in Bar, the Plaintitt had Judgment, becauſe theſe Ac- 
tions are of ſeveral Natures; for the Marrantia Chartæ is a Real Action, and ſhall bind the 
Lands, and the Action of Covenant is Perſonal, in which Damages only are to be recovered. Telv. 
139. Pincomb verſus Rudge, | 


2. In 
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2. In a Quare Impedit, the Biſhop and Incumbent plead, that there is another Writ depend. 
ing againſt the ſame Biſhop, for the ſame Cauſe, and that the Diſturbance in the Declaration, for 
which the Plaintiff now complained, and the Diſturbance in the other Declaration, are one and 
the ſame ; the Plaintiff replied, that the firſt Writ was brought for another Diſturbance, and tra- 
verſed, that it was one and the ſame ; and upon a Demurrer to this Replicarion, it was held ill, for 
tho' the Preſentation and Diſturbance are both in Queſtion ; yet the Preſentation is the Chief 


Thing, the Diſturbance is only Acceſſary. Tin. 14 Jac. Earl of Bedford verſus Bijhyp of Ex- 


ceſter. t Brownl. 162. 


3. Debt upon a Bond, in which the Defendant and another were ſeverally and jointly bound; 
the Defendant pleaded, that the ſame Plaintiff had obtained a Judgment againſt the other Obli- 
th for the ſame Debt, and had Execution for it ; and upon a Demurrer to this Plea, it was 

eld good, tho' the Defendant did not ſhew by what Proceſs, or in what County the Execution 
was made; for it being a Record ſhall be tried by Record. Moor 29, 30. 

Cale for Words, the Defendant was found Not guilty, yet if no Judgment is entered, the Ver- 
dict ſhall not be any Bar to another Action brought for the ſame Words. 1 Brownl. 11. 2 Brownl, 
122, Jacob verſus Sowgare. | 

4. The Plaintiff obtained Judgment in King's Bench in an Action on the Caſe for ſlanderous 
Words, and likewiſe Judgment in the Common Pleas for the ſame Words ; thereupon he brought 
a Writ of Error in the King's Bench to ſet aſide that Judgment in the Common Pleas; but the 
Court would neither reverſe or affirm it, but only granted, that Execution might be made on the 
Judgment in the Common Þlcas, but not on the other Judgment. Moor 418. Matthew verſus 
IWood. X 

5. Upon a Writ of E:ror to reverſe a Judgment in the Common Pleas, in an Action on the 
Cale ; the Vlaintift declared, that whereas on the 16th Day of December, he at the Requeſt of 
the Defendant had delivered to him (the Defendant) 100 J. to the Uſe of his Father, he (the De- 
fendant) promiſed to repay it to the Flaintift, at or before May Day following, which he had 
not done; the Defendant pleaded in Bar, that the Plaintiff had brought an Action of Account 
agianſt him for the ſame Money, and had declared, that it was delivered to him (the Defendant) 

on the 19th Day of December, &c. and averred, that this Action was for the ſame Money, and 
{till depending; adjudged no good Plea, for theſe are different Actions, becauſe Damages are 
to be recovered in an Action on the Caſe, but not in an Action of Account. Moor 458. Bark- 
ley verſus Foſter. 

6. In Account, &c. for Malt, the Defendant pleaded, that the Plaintiff had brought an Ac- 
tion of Trover and Converſion againſt him (the Defendant) for the ſame, and for other Malt, 
and that he was guilty of the Converſion of ſome Part, and not guilty as to the Reſt, and Da- 
mages aſſeſſed, &c. adjudged this was no good Plea to the Action of Account, becauſe he might 
convert the Malt to his own Uſe, as 'tis ſuppoſed in the Action of Trover, and yet he ought 
to account for it, as is ſuppoſed in this Action. Moor 463. Mortimer verſus Wingate. 

4 Leon. 7. Ejectment, & c. adjudged, that 'tis a good Plea in Abatement of the Action ro plead, that 

77. Spring another Eje&tinent is depending for the ſame Lands in C. B. and brought by the ſame Plaintiff. 
Moor 539. Digby verſus Vernon. 

8. In Trover the Defendant pleaded, that the Plaintiff had brought another Action of Trover 

2 Cro. 73. 38ain!t one V. R. for the ſame Goods, and had Judgment and Execution, &'c. and upon De- 

> Cro. 65, murrer this was adjudged a good Plea in this Action; but 'tis not ſo in an Action of Debt, be- 

67. cauſe there the Sum in Demand is certain. Moor 762. Brown verſus MWotton. 
9. Caſe, in which the Plaintiff declared upon a Promiſe of the Defendant. to pay 40 J. for ſuch 
a Thing, and 4o s. for a Mare upon Requeſt ; the Defendant pleaded, that the Plaintiff had brought 
another Action againſt him, in which he declared, upon a Promiſe to pay the Money on ſeveral 
Days; and upon Non Aſſumpfit pleaded, the Defendant had a Verdict and Judgment, which he 
now pleaded in Bar to this Action; and upon Demurrer to this Plea, it was adjudged no Bar to 
the Action, becauſe in the firſt Action the Plaintiff had miſtaken the Promiſe, which was to 
pay Money at ſeveral Days, and that was the Reaſon that it was found againſt him; but now 
he had laid his Action Right, which was, to pay upon Requeſt ; and both theſe Promiſes can ne- 
ver be the ſame Contract; ſo the Plaintiff had Judgment. 1 Roll. Rep. 391. Paine verſus Sel. 

10. Caſe for undermining the Plaintiff's Houſe, ſo that great Part of it fell down: Upon Not 
guilty pleaded, the Plaintiff had a Verdict and Damages; but not being ſatisfied with the Da- 
mages, he would not enter upon the Judgment, but brought another Action, whereupon the De- 
fendant moved, that he might have Leave to enter it, that he might plead it in Bar to the Action; 
and it was granted accordingly, Hardr. 219. Andrew's Caſe. 

11. Information for Uſury, thus; Memorandum quod Termino Sancti Michaelis, &c. and ſo 
_ forth the Uſury; the Defendant pleaded, that before the Exhibiting the Information, /cili- 

„Hob. cet Termino Michaelis (being the ſame Term) T. S. exhibited an Information againſt him for the 

128, 171 ſame Ulury, and had Judgment ; and upon a Demurrer to this Plea, it was adjudged ill, becaule 

Moor both Informations refer * to the firſt Day of the ſame Term, he ſhould have pleaded, that this 

864. Pie Tnformation was exhibired againſt him on ſuch a Day in the Term, and that at another Day be- 

v. Cook. fore, in the ſame Term, T. S. exhibited another againſt him, and had Judgment thereon, Oc. 
2 Lev. 141. Hutchinſon verſus Thomas, | | 
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12. Replevin for two Geldings taken 28 July 33 Car. in two Acres, 


c. naming them; the De- 
fendant pleaded, that in Eaſter-Term 


m, 33 Car, the Plaintiff brought another Action of Treſpaſs 
againſt him (the Defendant) for breaking his Cloſe, and taking dub equos of the Plaintiff, &c. 
and for ſpoiling his Graſs and Corn, and recovered 40 5. Damages, and 14 J. Coſts, and averred 
the Geldings in this Declaration, and the Horſes in the former A&ion, to be the ſame, and the 
Taking to be che ſame ; and upon Demurrer it was adjudged, that this Averment was good, be- 
cauſe Equus is a general Term for all Horſes ; and it being objected, that a Recovery in Treſ- 
paſs ſball not be in Bat in Replevin, becauſe this is brought for the very Cattle; bur the othet 
is brought for Damages, which might be given for the Taking the Horſes, and not for the Value, 
becauſe 40 , can never be the Value of two Horſes; and for this Reaſon the Judgment was gi- 
ven for the Plaintiff. 3 Lev. 124. Field verſus Jellicus. | x 

13 Caſe, &c. in which the Plaintiff declared, that the Defendant digged in tuntum & tam 
prope the Foundation of his (the Plaintiff's) Houſe that great Part of it fell down, and the reſt was 
ſpoiled, whereby the Plaintiff was compelled to leave it for eleven Months, &c. and loſt the Uſe 
of his Trade during the ſaid eleven Months ad damnum, &c. the Defendant pleaded, that in Mi- 
chaelmas-Term laſt paſt, the Plaintiff and one Suſan Barwell proſecuted a former Action againſt 
him for digging in the Plaintift's Soil, ander the Foundation of their Houſe, by which digging 
great Part of the Houſe fell, and the teſt was ſpoiled, whereby the Plaintiff loſt the Profit and 
Advantage of the ſaid Houſe from the 24th of April, till the Suing out of this Writ, (Which was 
about ſix Months) and allo divers of the Plaintiff*'s Goods, mentioning them iti particular, and 
belonging to the Trade of a Sadler, to the Damage of 5001. and that thereupon the Plaintiffs had 
a Verdict and Judgment for 140 J. and Satisfaction acknowledged thereon ; and they aver, that 
the Houſe, the Digging, the Fall, the Spoil, &c. in the former Action, and in this Action, are 
the ſame, and that the how Plaintiff is one of the Plaintiffs in the former Action, and that the 

efendants in this and the former Action are the ſame, ard that the Damages in the former Ac: 
tion were given in full Satisfaction of all the Damages in this Action ; and upon Demurrer to this 
Plea, it was objected, that notwithſtanding this Averment the Actions are not the ſame ; for ini 
the firſt Action the Digging is laid to be under the Foundation of the Houſe ; but in this 'tis 
ſaid to be ſo near the Foundation, & c. befides, the firſt Action was brought by two Plaintiffs, for 
throwing down their Houſe, and ſpoiling their Goods, and this is brought by one Plaintiff, but 
not for the ſpoiling his Goods, but for the Loſs of his Trade for eleven Mont he, and in the o- 
ther 'tis only for fix Months; but adjudged, that the Actions are the ſame ; for Digging fo much 
of the Foundation, and ſo near, are bur ſeveral Ways of expreſſing the ſame Thing; and tho' in 
the firſt Action the Plaintifis called the Houſe, their Meſſuage, and in this tis called his Meſſuage, 
yet tis but one and the ſame Houſe, and fo 'tis averred to be; and it ſhall be intended they were 
Jointenants, and that the Goods were in Partnerſhip in Trade, and that the Trade was joint. 3 
Lev. 179. Barewell verſus Kenſey. See Palmer verſus Lawſon. 

14. Caſe, &c. for theſe Words ſpoken of the plaintiff, an Alderman of Norwich, and a Ju- 
ſtice of Peace, he is a raſcally factious Alderman, a Lampooner, and avers, that a Lampooner is 
there underſtood to be a Libeller ; the Defendant pleaded in Bar a former Action brought by the 
ſame Plaintiff for the ſame Words, only that in that Action the Word Lampooner was not inter- 
preted, in which Action the Plaintiff was barred ; and upon a Demurrer ts this Plea, it was ob- 
jected, that it was ill, by Reaſon of the Interpretation of the Word Lampooner, which made the 
former a different Action from this; but adjudged, that the Plaintiff having been once barred for 
the ſame Words, he ſhall not entitle himſelf to a new Action by an L[nterpfetation of a Word, 
which was not interpreted in the former Action. 3 Lev. 248. Gardiner verſus Helvis. | 

15. Indebitatus Aſſumpfit for Goods ſold and delivered, the Defendant pleaded quod ipſe ad 
zarrationem pradift reſpondere non debet, becauſe there is another Action now depending, ex ea- 
dem cauſa in C. B. adjudged, this is a Plex in Abatement, and not a Demurrer to the Declaration, 
or a Plea in Bar, and a Reſpondeas Ouſter was awarded. Mod. Caſes 1 57. Rowſton verſus Com- 
bate. 

Hob. 138, 139. Latch 193. Moor 459. 2 Vent. 168. 3 Mod. 3. 1 Lutw. 

16. In an Account for Sugar and other Wares, &c. the Defendant pleaded, that the Plaintiff 
brought an Indebitatus aſſumpſit, & inſimul computaſſet againſt him for 100 J. due to him for 
Wares, Cc. and upon Non aſſumpſit pleaded, the Defendant had a Verdict, and avers, that the 
Wares mentioned in that Action are the ſame as in this Action ; and upon a Demurrer adjudged, 
that this Plea was ill, becauſe where a Plaintiff * miſconceives his Action, tho' there is a Verdict 
againſt him, that Verdict ſhall not be a Bar to a new Action; now in this Caſe the Plaintiff had 
miſconceived his firſt Action; for he brought an infimul computaſſet before there was any Ac- 
count ſtated ; and now he hath a proper Action of Account, to which the Verdict in the o- 
ther Action, ſhall be no Bar, for the Reaſon before mentioned. 2 Mod. 294. Roſe verlus 
Standen. „ | | 

17. In Trover for a Ship, the Defendant pleaded, that at the Time of the Converſion he was 
Captain of a Man of War, called the Phenix, and that he ſeiſed the ſaid Ship ſor the Uſe of 
the Eaſt-India Company, ſhe going in a Trading Voyage to the Eaſt-Indies, contrary to the 
King's Prohibition, and that the Ship was afterwards condemned in the Court of Admiralty, and; 
7 X a Ser 
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a Sentence given for the Company, which is the ſame Converſion, and upon Demurrer to this 
Plea, the better Opinion was, that it was good, becauſe the Defendant having entitled the 
Court of Admiralty to a Juriſdiction, and it appearing that Sentence was given there, it ſhall 
not afterwards be controverted in an Action of Trover. ' 3 Mod. 194. Beak verſus Tyrwhite. 

18. Caſe, c. for erecting a Nuſance 2 Feb. the Deſendant pleaded à prior Action brought for 
erecting a Nuſance 20 Martii, and that the Plaintiff had recovered in that Action; and avers it 
to be the ſame Nuſance and Erection; and upon a Demurrer to this Plea, the Judgment was a- 
gainſt the Plaintiff, becauſe tho” he might have an Action for the Continuance of the Nuſance, 

et he can never have a new Action for the ſame Erection, tho“ it was laid in a different Time 

om the firſt. 1 Salk. 10. Johnſon verſus Long. See 2 Salk. 714. The Pleadings. 

19. In Aſſault, Battery and Maihem, the Plaintiff declared, that the Defendant beat his (the 
Plaintiff's) Head againſt the Ground, and that he brought an Action of Aſſault and Battery for 
it, and had Judgment; and fince that Recovery a Piece of his Skull fell out by Reaſon of the 
ſame Battery, &c. the Defendant pleaded in Bar the ſame Recovery mentioned in the Decla- 
ration, and. averred it to be the ſame Aſſault and Battery; and upon Demurrer the Defendant 
had Judgment, becauſe this was not a new Battery, the Conſequence whereof is not the Ground 
of the Action, but the Meaſure of the Damages, and the Jury ſhall be ſuppoſed to have Conſi- 
deration thereof at the I rial; 1 Salk. 11. Fetter verſus Beale. 

20. Caſe againſt Beſaliell Knight an Attorney; the Defendant pleaded a Miſhoſmer in Abate- 
ment; thereupon the Plaintiff, without any farther Proceeding in that Action, brought a new Action 
againſt him by his Right Name ; to which he pleaded another Action depending for the fame 
Cauſe; adjudged, that the Plaintiff ſhould have diſcontinued the firſt Action, and 'tis too late 
now, becauſe the Diſcontinuance will relate only to the Time of its being entered on Record; 
ſo that upon Nul tiel Record replied, it will be againſt the Plaintiff, becauſe it was a Record 
at the Time of the Plea pleaded. 1 Salk. 329. Knight's Cale. 


Abs] 


De injuria fua propria, where good, and not good. See Traverſe. (M) 
| per totum. 


1. I Falſe Impriſonment, if the Defendant juſtified by Virtue of a Capias directed to the She- 
riff, and a Warrant from him, there the Plaintiff cannot reply de injuria ſua propria, for 
that would be to put the Record in Iſſue; for the Capias, which is on Record, is Part of the 
Cauſe ; but in ſuch Caſe he may reply de injuria ſua propria, and traverſe the Warrant, which 
is Matter of Fa& ; ſo where the Defendant juſtifies by Virtue of any Proceſs out of an * inferior, 
or out of any Court, which is not a Court of Record, there de injuria ſua propria generally, is 
a good Replication; for all is Matter of Fact, and makes but one Cauſe. 8 Rep. 67. In Crogate's 
Caſe. See Peters verſus Stafford. | 
2. That Caſe was as follows: In Treſpaſs the Defendant pleaded, that ſuch a Houſe in B. 
was Copyhold, and Parcel of the Manor of T. and that the Biſhop of Norwich was ſeiſed there- 
of, Cc. and fo preſcribes to have Right of Common for him and his Copy hold Tenants of the 
faid Houſe, in ſuch a Place, and that the Biſhop granted the ſaid Houſe to V M. that the 
Plaintiff put in his Cattle, and that the Defendant, as Servant to the ſaid V. M. and by his Com- 
mand, molliter drove them out of the Common; the Plaintiff replied, de injuria ſua propria ab- 
ſque tali cauſa ; and upon Demurrer, it was adjudged, that theſe Words Abſque tali cauſa ſhall 
not relate only to the Command, but to the whole Plea, in which there were ſeveral Affirma- 
tives; as that the Houſe was Parcel of the Manor ; that it was Copyhold, and that the Defen- 
dant had a Right of Common by Preſcription ; all which would be put in Iſſue, if this Repli- 


cation was good, when the Iſſue ' ought to be upon a ſingle Point, and the reſt ſhould be tra- 


verſed ; tis true, de injuria ſua propria, without the Addition of Alſque tali cauſa, is a good 
Plea, where it comes in Excuſe to an Injury alledged to be done to the Perſon of the Plaintiff; 
or where a Defendant juſtifieth in Defence of his Poſſeſſion, if the Title doth not come in Que- 


ſtion. 8 Rep. 66. Crogate's Caſe. | 


poſſeſſionem, and a Warrant thereon, by which he was commanded to put the Plaintiff fn 


3. Treſpaſs, &c. for Beating and Impriſoving his Wife; the Defendant juſtified under a Warrant 
from the Sheriff; the Plaintiff replied de injuria ſua propria abſque tali cauſa, upon which they 
were at Iſſue, and the Plaintiff had a Verdict; and it was moved for a Repleader, becauſe de in- 
Turia fua propria, is not a good Plea to a Record, for the Plaintiff ought to have traverſed the 
Win; but adjudged good after a Verdict. Raym. 50. Collens verſus Walker. See Peters vet- 
ſus Stafford. S. B. See 2 Leon. 81. Moor verſus Savage. S. P. : | 

In Treſpaſs, the Defendant juſtified under a Judgment in Ejectment, and an habere 2 
Rea” 

ment in Poſſeſſion, by Virtue whereof he entered into the Houſe, Cc. and took the Goods, 
and put them in the Highway, and deſired the Plaintiff to go out, which ſhe refuſed ; and 


| thereupon molliter manus impoſuit to turn her out, and that ſhe de injuria ſua propria aſſaulted 


4 him, | 
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bim, & c. the Plaintiff replied de injuria ſua propria, without traverſing any Matter alledged in 
the Plea in particular, or without the general Haverſe Abſque tali cauſa; and upon Demurrer 
this Replication was held ill, becauſe de injuria ſua propria is no good Iſſue here without the 
general Traverſe Abſque tali cauſa ; but in this Caſe the Writ of PollsiMion, or the Warrant upon 
it ought to be particularly traverſed. 2 Lutw. 1381. Rodoway verſus Louder. 


5. Treſpaſs, &c. for Taking 200 Buſhels of Salt; the Defendant juſtified under the Statute 


10 Vili. for laying a Duty on Salt, and that it was ſhipped to be exported and not weighed, 
and that he was an Officer, &c. and ſeiſed it; the Plaintiff replied de injuria ſua propria of ue 
tali cauſa 5 and upon Demurrer to this Replication, it was held, that where a Defendant juſtifies 
by Authority at Common Law, as a Conſtable by Arreſt for a Breach of the Peace, there de inju- 
ria ſua propria, Oc. is a good Replication; and ſo *tis where the Defendant juſtifies by Authority 
of an Act of Parliament, becauſe that being a general Law, can be no Part of the Iſſue, ſo that 
this Replication is gocd, but the Plea is ill, becauſe the Defendant did not ſhew what Sort of Salt 
this was, whether Bay-Salt, Pit-Salt, white Salt, @c. for the Statute doth not extend to all. 
2 Salk. 628. Chance verſus H/eedon. | | 


(M) 


Pleas which go to the Diſability of the Perſon, good, and not good; 
and of Pleas which make the Trial impollible. 


1. IN Debt, the Defendant pleaded in Bar, that he was attainted of Felony, which Attainder 
was {till in Force; adjudged no good Plen, but that he ſhall plead in Chief, and that he 
may be taken in Execution at the Suit of the Party, which ſhall not prejudice the King, for he 
may be hanged at any Time; and if a Man is outlawed, he ſhall not plead the Outlary in Diſabi- 
lity, but ſhall be compelled to plead to any Action brought againſt him; but where an outlawed 
Man is Plaintiff, in ſuch Caſe the Outlary may be pleaded in Diſability to him. Noy 1. Haſtings 
verſus Blake. | HL”, 
2. Treſpaſs was brought by a Widow; the Dzfendant pleaded, that ſhe was married, (viz.) 
to one John Wilmot, who was then living at Lisbon in Portugal; this Plea was diſallowed, be- 
cauſe of the Impoſſibility of the Trial. Moor 851. Eliz. Wilmot's Caſe. 


(N) 
Of Pleas in Abatement and in Bar. 


I. \ SSISE of freſh Force againſt B. and R. his Wife and eleven others; the Defendants plead 
in Abatement, that there never was any ſuch Perſon as R. the Wife of B. and upon De- 


murrer it was adjudged, that the Plaint was good againſt all the Defendants but that only. Pol- 


lard verſus Feky!. Ploud 9. 

2. In a Quare Impedit, the Biſhop and Incumbent plead in Abatement, that there is another 
Writ depending againſt him the ſame Biſhop only, and that the Diſturbance in this and in the 
former Declaration, are one and the ſame Diſturbance ; adjudged, this is a good Plea without men- 
tioning the Preſentation. 1 Prownl. 163. Earl of Bedford verſus Biſhop of Exceſter. | 

3. In Debt on a Bond, the Defendant pleaded in Bar, that he and another were jointly bound, 
and that he was living and not named, and concluded in Bar, when this is a Plea only in Abate- 


ment ; and therefore having pleaded and concluded in Bar, Judgment final was given for the 


Plaintift. Sid. 189. Burden verſus Ferrars. See Chappels verſus Vaughan. Xo 

4. But where in Treſpaſs the Defendant pleaded in Abatement, that he with another did the 
Treſpaſs; and the Court being moved, that Judgment final might be given againſt him, becauſe 
he had confeſſed the Treſpaſs; but it was denied, becauſe he pleaded it in Abatement ; there- 
fore the Rule was, that he ſhould anſwer over, upon which an Iſſue might be taken and tried as 
ſoon as a Writ of Inquiry might be for Damages. Sid. 190. Wright verſus Bright. 


(O) 
After Jmparlance, not good, See Tender. (B) 14. 


1. FN Ejectment, the Defendant imparled, and afterwards pleaded in Bar, that the Lands were 

1 anutient Demeſue; and upon Demurrer to this Plea it was adjudged, that the Defendant 
could not plead antient Demeſne after an Imparlance. Hill. 22 Jac. Latch 83. Marſhall verſus 
00 Antea Antient Demeſne. (D) 2. S C. Hill. 24 Car. Style 197. Vincent verſus Wil- 
is, S. P. 

2. In Replevin againſt Four, the Defendants confeſs the Taking, but plead in Bar, that the 
Plaintiff, 6 Fel. 1 H#/ili. had releaſed Two of them, without ſaying, before the Writ brought of 
| 3T'& 3 pending 
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& petit cognitionem, &c. quia dicit, that the Place where the Treſpaſs is 
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pending the Writ, or aſter the laſt Continuance; the Plaintiff replied, that he had declared againſt 
them in Michaelmas-Term, 1 Willi. modo & forma pradif®, and that they imparled till Hilary. 
Term following, and ſo ſets forth Continuances till Eaſter and Trinity-Terms, and demands Judg- 
ment, if the Fre Fu ſhall be admitted to plead this Releaſe after an Imparlance ; and upon 
Demurrer it was inſiſted for the Plaintift, that by the Imparlance the Defendants had affirmed the 
Action; and that if they would have any Benefit of the Releaſe, they ſhould have pleaded, that 
it was made after the laſt Continuance, which they could not do, becauſe it was made before ; all 
which was admitted to be true; if ic had been after Iſſue joined, for there is no Occaſion of Con. 
tinuances before; the Caſe was not adjudged, but it ſeems, that a Plea either to the Juriſdiction 
or Miſnoſmer, or any other Plea in Abatement, cannot be pleaded after an Imparlance; but a 
Pled in Bar may be pleaded, becauſe that goes to deſtroy the Action. 2 Latw. 1174. Rainbow 
verſus Worrall. | | | | FIFTY, IG Jo; 

3. In Treſpaſs for Taking his Cattle, the Defendant made a ſpecial Juſlification; the Plaintiff 
in his Replication avoided the Juſtification, and concluded Et hoc paratus eſt verificare, unde petit 
judicium, (omitting & damna ſua fibi adjudicari) ſi ab actione præcludi debet ; and by Reaſon of 
that Omiſlion the Defendant demurred ſpecially ; the Plaintiff had Leave to amend upon Payment 
of Coſts. 1 Lev. 273. The Lady Broughton verſus Holt. 


92 
Conuſance of Pleas and Pꝛivileges, good. 


E AE brought againſt an Attorney, for Beating the Plaintiff in the City of Melt: The 

Biſhop of Bath aud Mell, by his Attorney, demanded Conuſance of Pleas, and ſhewed 
the Charter granted by Ed. 4. of Conuſance of all Pleas of Lands and Tenements in Wels, and 
of all perſonal Pleas of Debt and Treſpaſs, &c. granted to the then Biſhop of Bath and Mali, and 
his Succeſſors, and alſo ſhewed Letters Patents of Queen Elizabeth, in Confirmation of the Grant 
of Ed. 4. and her cloſe Writ directed to the Jaſtices to permit him to enjoy his Liberties, atid 
thereupon the Conuſance was allowed. Bendl. 31. 

2. If any Perſon hath Power by Act of Parliament to hold Conuſance of Pleas within his Manor, 
yet he ſhall not hold Plea of any Matter in which he himſelf is a Party. 8 Rep. 114. In Dr. Bon- 
ham's Caſe. | | 

3. In Eje&ment in B. R. &«c. the Mayor and Commonalty of Shrewsbury demand Conuſance 
of Pleas by Virtue of a Grant of Q. Elizabeth, renere placita, Cc. and upon a Demurrer it was 
objected, that the Defendants did not ſhew any Allowance n Eyre or in Quo Warranto, or upon 
any Record ; beſides, the Grant Tenere placita doth not take the Juriſdiction from other Courts 
without negative Words, to which it was anſwered, that if che Demand had been by Virtue of 
an old Grant Time out of Mind, then there muſt be an Allowance in Eyre, &c. but this was 
upon a new Grant in the Reign of the Queen; and 'tis true, that Tenere placita doth not take 
away the Juriſdition of others in expreſs Words, but ex V termini it implies, that no other 
Court ſhall hold Plea of ſuch Matters; it was adjourned. Palm. 456. Hampton verſus Phillips. 

4. The Biſhop of Ely baving demanded Conuſance, and he being Party, it was moved, that 
he might make Entries on the Roll, both of the Time and Place when he would try the Cauſe, 
for otherwiſe the Plaintiff might be delayed, the Biſhop having the Poſſeſſion; and it was ruled, 
that ſuch Entry ſhould be made. Sid. 282. Grange verſus Simpſon. | 

5. Treſpaſs Quare clauſum fregit was removed into B. R. out of Ely by Certiorari, and Serjeant 
Fright came into Court and demanded Conuſance of Pleas for the Biſhop; and firſt, a Warrant 
under his Seal was read in Latin, and then the Record of the Plea, as it ſtood in the Court, and 
the Record went on thus: Et modo ad hunc diem venit Epiſcopus Elyenſis 2 T. S. attorn ſuum 

; uppoſed to be done is 
within the Liberty of the Biſhop of Ely, and that alias, ſeilt* rermino Sancti Michaelis Anno 
20 Ed. 3. B. R. Rot. 34. in Treſpaſs, this Privilege was allowed, and ſets forth ſeveral other 
Records of Allowance, and ſo prays his Privilege habendi cognitionem; then he proceeds & quafitum 
eſt (of the Defendant) ff quid dicere queat quare, &c. ſuper quo allocatur, and then Day is given 
on the Roll to the Parties at Ely, Tc. & dictum eſt Epiſcopo quod in cateris fiat juſtitia ; = 
ed, that this Privilege doth not lie in Preſcription but in Grant, and therefore the true Way of 
Pleading it is to ſhew an immemorial Uſage, which is an Argument of an antient Grant, and to ſhew 
one Allowance of it in B. R. or in Eyre, and rely upon it, for one is ſufficient, but without ſuch 
an Uſage Time out of Mind, the Law will not preſume a Grant; but *tis not ſufficient to produce 
a Copy of the Record of Allowance, but it muſt be the Record it ſelf, for the Entry is 1nſpe#o 
Recordo. 1 Salk. 183. Foſter verſus Mitton. See Kelu. 189, 190. Sid. 103. See pl. 6. 

6. In Ejectment for Lands in H. in the Iſie of Ely; after Nor guilty pleaded, a Suggeſtion was 
entered on the Roll, Quod nullus juſtitiarius vel Miniſter Domini Regis inſulam illam ingredi po- 
teſt ad aliquam juratam extra, Cc. and fo prays a Venire facias to R. the next Village in the 
County of Cambridge, which was granted; it was objected, that either a Ni dicit or the Confel- 
ſion of the Defendant ought to be likewiſe entered, (vix.) quia defender” hoc nou dedicit, Ideo, Cc. 

but adjudged good either Way. 1 Salk. 183. Cotton verſus Johnſon. See pl. 5. 
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() 
Conuſance of Pleas and privileges, not good, 


1. SSISE againſt the Mayor and Burgeſſes of the Borough of Boſton, who appeared by thelt 

Attorney, and demanded Conuſance of the Plea, and produced their Charter, which 
was, that no Durgeſs dwelling in the ſaid Borough ſhall be impleaded of Lands, Tenements ot 
Contracts, being within the ſaid Borough, elſewhere ; adjudged, that the whole Body of the Corpo- 
ration being ſued in this Action, could not have Conuſance of this Plea. Bendl. 16. Hunſton ver- 
ſus Mayor and Burgeſſes of Boſton. | 

2. A Plaint was levied in the Court at Tarmouth againſt T. S. and he was committed; and up- 
on an Habeas Corpus cum cauſa, the Plaintiff ſhewed a Charter granted to the Bailiffs of Yarmouth, 
that every Perſon of that Place ſhould be impleaded there, and not- elſewhere, and therefore 
prayed a Procedendo ; but it was denied, becauſe B. R. cannot be ouſted of their Juriſdictian, 
without Matter of Diſcharge pleaded and recorded; and this Habeas Corpus being directed to the 
Bailiffs, &c. they might as well have returned this Charter as the Cauſe. 1 Roll. Rep. 232. Ster- 
line's Caſe. 

4 Ejectment, &c. of a Meſſuage in Oxford; the Defendant pleaded, that he being a Scholar 
there, and a privileged Perſon, ought to be ſued in the Vice-chancellor's Court, &c. and ſhewed a 
Charter granted to the Univerſity, Anno 3 H. 2. and 14 H.8. confirmed Anno 33 Eliz.. by which 
Conuſance of all Suits, Contracts, Covenants, Quarrels, excepting Freehold, was granted, and ſhew- 
ed an old Record 22 Ed. 1. in an Action of Covenant brought in the Vice-chancellor's Court, fot 
the quiet Enjoyment of an Houſe in Oxford for a Year, in which Action the Court of Common 
Pleas granted a Prohibition; but upon producing this Charter, a Conſultation was awarded; but 
in the principal Caſe it was adjudged, that no Conſultation ſhould be granted, but that the Vice- 
chancellors ſhall be prohibited, becauſe they have no Juriſdiction in this Action, being an Eject- 
ment, in which the Poſſeſſion ſhall be recovered, and thereupon an Habere facias poſſeſſionem ; fo 
that a Man may be put out of his Freehold; and this Caſe is not like that old Record of Ed. 1. 
for that was an Action of Covenant where Damages only are to be recovered. Cro. Car. 62. Hal- 

ley's Caſe. See Privilege. (P) 3. &. C. 

4. Caſe for Words, Cc. the Action was laid in London; after Imparlance the Biſhop of Ely, by 1 Lev. 
his Counſel, demanded Conuſance, for that he had a County Palatine, and that the Words were 89. S. C. 
ſpoken at V. within his Juriſdiction, and produced his Charters; but adjudged ill both as to the 
Matter and Form; for tho' the Parties lived within the Ile of Ely; yet in tranſitory Actions the 
Plaintiff hath Election to lay them where he will; that where a Privilege is claimed by Charters be- 
yond Time of Memory, he ought to fhew an Allowance before Juſtices in Eyre; beſides, tis too 
late to demand Conuſance after an /mparlance; and laſtly, the Form of Demanding it is ill, becauſe 
'tis by an Attorney, without a Warrant in Latin, for a Warrant of Attorney in Engliſh is never al- 
lowed in ſuch Caſes ; and this Warrant the Attorney muſt have in Court. Sid. 103. The Biſhop of 
Ely's Caſe. See Pleas. (P) 6. S. P. reported by Levinz, by the Name of Neale verſus Hunfon. 


(R) 


Uhere Profert hic in Curia ig neceſſary, where not. Sce Deeds. (D) per totum: 
| Recuſancy. (A) 19. 


I. HE Plaintiff, as Adminiſtrator, got Judgment on a Scire facias; and it was moved in Ar- 

reſt of that Judgment, that the Scire facias was wrong, becauſe it was not concluded 
with a Profert hic in Curia literas teſtamentarias, &c. but adjudged, that 'tis not the Courſe 
to ſet it forth in Writs which are founded on Records, as this was; but ſince this Judgment it 
hath been ruled, that the Plaintiff muſt conclude this Writ with a Profert hic in Curia, &c. 
Cro. Eliz. 592. Shrewsbury Earl verſus Lawſon. Shore 60. Boſworth verſus Ringale, contra. 

2. In Replevin, the Defendant avowed for Rent granted Anno 12 Ed. 2. and ſet forth a De- 
ſcent to J//.R. whoſe Heir he is, Cc. and upon a general Demurrer it was held, that he ought 

to have ſet forth the Grant with Hic in Curia prolat'; for that is Matter of Subſtance, and not 
avoided by the Statute 27 Eliz. of Feofails. Moor 885. Heard verſus Baskervill, 

3. In Treſpaſs, the Defendant juſtified, for that VH. R. was ſeiſed in Fee, and died ſeiſed, and W. Jones 
that the Lands deſcended to his Daughters, and that he, by their Command, put in the Catile, 327“ 
Tc. the Plaintiff replied, and confeſſed that . R. was ſeiſed in Fee, but that he Ly [ndenture 
covenanted to ſtand ſeiſed to the Uſe of himſelf and the Heirs Males of his Body; and for Want 
of ſuch Iſſue to the Ule of B. B. for Life, Remainder to his eldelt Son in Tail, Remainder to his 
own right Heirs, and that he died ſeiſed of ſuch Eſtate without Iſſue Male; and that aſter bis 
Death B. B. entered, and that the Plaintiff by his Licenſe put in the Cattle, abſque hoc, that 
W. R. died ſeiſed in Fee ; and upon Demurrer to this Replication it was objected, chat it was ill, 
becauſe the Plaintiff claimed by the Deed of Uſes, and did not produce the ſume ; bu: adjudged 


good, 
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00d, for the Deed belonged to the Covenantees ; beſides, the Eſtate is executed by the Statute of 

ſes, and the Dzed it ſelf is but an Inducement to the Traverſe. Trin. 11 Car. Cro. Car. 301 
Stockman verſus Hampton. Cro. Car. 441. S. P. Dyer 277. S. P. Poſtea pl. 10. S. P. a 

4. Debt againſt an- Adminiſtratrix, who craved Oyer of the Writ, the Teſte whereof was 
19 Feb. &. and then ſhe pleaded in Abatement, that her Husband died Inteſtate 1 Feb. and that 
the Commiſlary of the Biſhop of London, legitime conſtitutus, granted, Adminiſtration to her on the 
twentieth of February, and not before, but did not conclude her Plea with a Profert hic in Curia 
literas Adminiſtrations, &c. and upon Demurrer ſhe was ruled to anſwer over. Lutw, Abr. 3. 
Wulford verſus Savil. Palm. 173. Vulgar verſus Higgins. S. P. *"M 

5. Debt upon Bond to ſtand to an Award; the Defendant pleaded Ni debet ; and upon Demurre; 
it was objected, that this Action was grounded on the Award, and therefore the Haintiff ought 
to have concluded his Declaration with a Profert hic in Curia Arbitrium, &c. adjudged, that tis 
very true, where an Action of Debt is brought on a Bond, the Plaintiff muſt conclude his Decla- 
ration with a Profert hic in Curia ſcriptum, & c. and likewiſe in all-other Caſes where the Thin 
is demanded by Deed ; bus in this Caſe there is no Deed, for an Award, tho' under Hand and Seal, 
is no Deed, but a Judgment; beſides, it may be made without any Writing. Style 459. Dodd ver- 
ſus Horton. | 

6. So where the Plaintiff declares on a Bond, it muſt be with a Profert hic in Curia ſcriptum ob- 
ligatorium ; the Reaſon is the ſame where a Defendant, pleads an Indenture, under which he 
makes a Title, it muſt be with a Profert hic in Curia Indenturum, &c. Sid. 308. Jevon verſus 
Harridge, but the Plaintiff ſhall not take Advantage af it upon a general Demurrer, Sid. 308. 

7. The Teſtator had Judgment againſt the Defendant, and the Executor brought a Scire facias 
without a Profert hic in Curia biteras teſtamentarias, to which the Defendant demurred generally; 
but it was adjudged againſt him, becauſe this Omiſſion is but Matter of Form, of which the De- 
fendant cannot have Advantage upon a general Demurrer; but "ris clear, that if the Executor oy 
Adminiſtrator himſelf had obtained the Judgment and afterwards had brought a Scire facias, there 
a Profert hic in Curia is not neceſſary, becauſe it appears in Judgment. Sd. 249. Mhiteman ver- 
ſus Miles. See 1 Bulſt. 200. 2 Sa.. 499. S. P. 

8. Caſe upon a Policy of Aſſurance, in which the Plaintiff declared upon a Writing, omittin 
hic in Curia prolat' ; it was moved for the Defendant, that he could re” wrva Non aſſumpfit, but 
his Caſe was ſuch, that he muſt plead ſpecially, grounded on the ſaid Writing, of which he had 
no Counterpart, nor was it entered in the Office; and therefore he moved for a Rule, that the 
Plaintiff might produce it; the Court held, that where an Action on the Caſe is brought upon a 
Writing, that *tis in their Diſcretion, whether it ſhall be with Hic in Curia prolat', or not; but 
they all agreed, that if the Plaintiff would ſtrike the Word Scriptum out of his Declaration, they 
would diſcharge the perpetual Imparlance. Sid. 386. Sniſter verſus Coel. 

Adjudged, that where a Grant of an Advowſon was pleaded to one to the Uſe of another in 
Tail; in ſuch Caſe the Ceſtui que Uſe need not in Pleading ſer forth the Grant with a Profert hic 
in Curia, becauſe the Deed belongs to the Grantee, and therefore 'tis ſufficient for him to alledge, 
that it was granted by him by Deed, c. Hil. 6 Jac. 1. In the Caſe of the Earl of Huntingdon 
verſus Mildmay. 

9. Caſe againſt an Executrix for Goods fold to her Teſtator, who pleaded in Abatement, that 
her Husband died Inteſtate, but did not ſer forth in what Dioceſe, and that he had Bona notabilia 
in ſeveral Dioceſes, but did not ſet forth in which, and that the Dean and Chapter of Canterbury, 
upon the Suſpenſion of the Archbiſhop, granted Adminiſtration to her,' ſo that ſhe ſhould be ſued 
as Adminifſtratrix, and not as Executrix ; and averred her Plea, with hoc parata eſt verificare, unde 
petit judicium de Brevi, &c. and upon a ſpecial Demurrer to this Plea, the Plaintiff ſhewed 
Cauſe, that the Defendant had pleaded an Adminiſtration granted to her without a Profert hic in 
Curia. 1 Lutw. 27. Toung verſus Caſe. 

10. Debt upon Bond againſt the Executrix of Edw. Crotch, conditioned, that the ſaid Edward 
ſbould pay unto the Plaintiff, for the Uſe of his Daughter Aune, 5 l. at a certain Time limited in 
an Iudenture, bearing Date with the Bond; the Defendant pleaded, that by the ſaid Indenture, 
the Plaintiff Robert 44 enfeoff H. T. &c. to the Uſe of the ſaid Edward Crotch and his Heirs, 
who did therein covenant with the Plaintiff Robert to pay to him, for the Uſe of his Daughter Anne, 
the Sum of 5 J. within two Months after the Death of J. B. who was till living; upon a Demur- 
rer to this Plea it was objected, that the Defendant ſhould have pleaded this Indenture with a Pro- 
fert hic in Curia, and that ſhe muſt have done fo, if the Bond had been for Performance of Co- 
venants in the Indenture; now, in this Caſe it was to pay Money, which is the ſame Thing as if 
it had bcen to perform many Covenants, that if Edward himſelf had been living, he muſt have 

leaded this Indenture with a Profert hic in Curia, and ſo muſt his Executrix, becauſe both of 
them would have pleaded the Deed as an Excuſe for Non-payment of the Money; if the Law 
ſhould be otherwiſe, then the Defendant might fancy any Deed ; and if *tis never produced, the 
Court can never make any Judgment, whether 'tis real, or not; but adjudged, that in this 
Caſe the Defendant is not only a Stranger, arid no Party to the Deed, bur it belongs to the Feof- 
fee, ſo that without his Conſent *tis impoſſible for her to produce it. 1 Lutw. 481. Crotch verſus 
Crotch. Autea pl. 3. &. P. | i 

11. In Treſpaſs for Taking a Cow, the Defendant juſtified under a Leaſe for Tears made to him 


of all Eftrays happening in ſuch a Manor, Oc. and upon Demurrer it was objected to this _ 
5 1 that 


1 


9 leas. | | 126 ; 


that the Defendant having made a Title to himſelf under a Leaſe, he ought to conclude his Plea 
with a Profert hic in Curia; which is very true, and would have been a good Exception upon 2 


Special Demurrer, and ſhewing it for Cauſe; but not upon a General Demurrer, as in this Caſe. 
2 Lutw. 1353. Mellor verſus ry, | 


- 


12. Adjudged, that upon a Profert hic in Curia the Deed remains as in Court all that Term, 
and no longer, unleſs tis controverted ; but Letters Teſtamentary do not, becauſe the Party may 
have Occaſion to uſe them elſewhere: Where Letters Patents are recorded in the ſame Court 
where they are pleaded, the Defendant need not plead them with a Proſert ; but if recorded in 
another Court 'tis otherwiſe. 2 Salk 497. Roberts. verſus Arthur. 
13. In Replevin, Cc. the Defendant avowed for a Rent-Charge. and made Title under a Will, 
with a Profert hic in Curia; thereupon the Plaintiff inſiſted to have Oyer of the Will; but it was 
not granted, becauſe a Will is not a Deed, and therefore the Profert in this Caſe was but Sur- 
pluſage ; he was not bound to plead it ſo, and therefore ſhall not be compelied to give Oyer. 2 
Salk. 497. Morris's Caſe. . | . | 1 
14. In Debt on a Bond in the Grand Seſſions in Wales, the Plaintiff in his Declaration did Fi = 
not let forth a Profert hie in Curia; and after a“ Verdict for him, and a Writ of Error brought Feri. 4 
by the Defendant, this Omiſſion was aſſigned for Error; adjudged only Matter of Form. 2 Salk. a4 
497. Salisbury verſus Williams, 3 i. | Fd 
15. In Debt upon Bond, the Defendant pleaded, puir darreine Continuance, Payment of Part, HDA. 
and an Acquittance, &c. and this was pleaded in Abatement; adjudged no good Plea upon a 
Demurrer to it, becauſe the Acquittance is a“ Deed, and therefore ought to be pleaded with a 2 Mad. 
Profert hic in Curia. 2 Salk. 519. Peirce verſus Paxton. Sid. 425. Tapſcott verſus Wooldridge. 6% 
S. P. 8 


(8) 


here a Plea mut be averred with hoc paratus eſt verifcare, where not; 
and ſemper paratus, and of the Concluſion of Pleas to the Country, 
Sce Averment. (A) per totum, Replication. (B) 17. Poſtea (W) per totum. 


1. IN Debt upon Bond, the Defendant pleaded, that he delivered it as an Eſcrow, & hoc para- 

I tus eft werificare ; adjudged, that this made the Plea ill, he ſhould have ſaid, & fic non 
fattum. Plow. Com. 66. 2 Cro. 85. S. P. 1 Vent. 4. S. P. 

2. In Covenant, &c. the Defendant pleaded an Onrlary in Bar, ſub pede figilli, &c. if the 
Plaintiff reply Nul tie! Record, he ought not to conclude his Plea thus, (viz.) dictum eff prafat* 
(the Defendant) quod habeat Recordum hic, on ſuch a Day, &c. ſub periculo ; nor hoc paratus 
eſt werificare psf Record” illud, Ideo petit quod Recordum illud videatur; but if it be in the ſame 
Court, he maſt coriclude, & hoc parat” eſt wverificare qualitercunque prout Curia confiderabit, & 
quia Juſtitiar' hic ſe adviſari volunt ſuper inſpettionem Recordi per præd' (the Defendant) ſuperi- 
us allegat', dies dat” eſt partibus praditt hic uſque, &c. Dyer 227, 228. 2 Lutw. 1510. Clerk 
verſus Scroggs. | 5 HATS | | 

3. In Treſpaſs, &c. which was alledged to be done 7 Maii, the Defendant juſtified on the 
roth Day of May, and concluded his Plea thus, Quæ eſt eadem trangreſſio ; and upon Demurrer, 
this was held a good Plea by three Judges againſt Telverton ; for the preciſe Day need not be an- 
ſwered; *ris ſufficient, that the Juſtification be on another Day, ſo as there is an Averment, 
that 'tis eadem tranſgreſſio, becauſe the Fact is to be anſwered, and not the Day on which it was 
done. 1 Bulſt. 138. Cro. Car. 228. S. P. 2 Jones 146. S. P. See Traverſe. (D) 21. 

4. Debt upon Bond for Performance of Covenants ; the Defendant pleaded Peformance ; the 
Plaintiff replied, and aſſigned a Breach, &c. & hoc, &c. unde petit judicium & damna ſua iv; 
adjudicari, omitting debitum ; the Deſendant demurred ſpecially, quia minus rite conclufit ; but 
adjudged, that tho' tis Form, *tis but an unneceſſary Form; for by the Words petit judicium all 
is included, becauſe when the Court gives Judgment, tis always for the Debt and Damages. 2 Lev. 
19. Barnes verſus Gludman. See Pitt verſus Knight. S. P. | Wc} 

5. In Treſpaſs for Battery and Falſe Impriſonment, &c. the Defendant juſtified by a Writ our 
of B. R. in the County of Middleſex, directed to the Sheriff of Devon, and a Warrant and Ar- 
reſt thereon at D. and traverſes all other Places; the Plaintiff rep'ied de injuria ſua propria ab- 
que tali cauſa ; and upon Demurrer it was adjudged, that the Replication was ill, for want of 
concluding & hoc petit quod inquiratur per patriam. 3 Lev. 65. In Furſden and Nes Caſe. 

6. Caſe, &c. upon an Agreement to deliver ſo much Corn, &c. the Defendant pleaded another 
Action depending for the ſame Thing, ec. the Plaintiff replied, that it was upon another Agree- 
ment, and traverſed that it was brought for the ſame Cauſe ; and upon a Special Demurrer, for 
that he ought to have concluded to the Countrey, the Defendant had Judgment ; for where-e- 


ver there is an Affirmative, the next ought to be a Negative. 1 Mod. 72, Haman verſus Tenam. 
See 3 Cro. 755. 


7. Debt 


7. Debt upon Bond for Performance of Covenants ; the Defendant pleaded Performance ; the 
Plaintiff replied, that one Covenant was, that the Defendant ſhould Account for what Money he 
had received, and that he had received 30 /. and refuſed to account for it; the Defendant in his 
Rejoinder, confeſſed the Receipt of the Money, and that he laid it up in the Plaintiff's Ware. 
houſe, from whence it was ſtolen by Perſons unkhown, &c. & hoc paratus eſt verificare; and 
upon Demurrer, it was objected, that he ought.to have concluded to the Country, becauſe the 
Plaintift in his Replieation alledged, that the Defendant did not account, and the Defendant in 
his Rejoinder, gave an Account, that he was robbed ; ſo here was an Affirmative and a Nega- 
tive; but adjudged, that where the Defendant in his Rejoinder ſets forth new Matter, and ſhews, 
that he accounted, and in what ſpecial Manner he accounted, there the Plaintiff muſt have Li. 
berty to anſwer that ſpecial Matter. 1 Vent. 121. Vere verſus Smith. 

8. Treſpaſs Quare clauſum fregit & Bona aſportavit ; the Defendant as to the Breaking pleads 
Not guilty, and as to the reſt he juſtified at a Time different from that which the Plaintiff laid in his 
Declaration, and concluded, quz eſt eadem' tranſgreſſiv ; and upon Demurrer the Plea was held 
ill, becauſe he did traverſe the Time before and after. 184. Smith verſus Butterfield, 

9. Debt upon Bond, the Defendant pleaded, that he delivered it as an Eſcrow to T. P. & hoc 
parat” eſt werificare ; and upon Demurrer it was held, that he ought to have concluded & fic non 
eſt factum, becauſe the Matter amounts to a ſpecial non eſt factum, and the Plaintift cannot re- 
ply to this Plea, that the Defendant delivered it as his Deed, and traverſe, that he delivered it as 
an Eſcrow. 1 Vent. 210. Ward verſus Froth. | 

10. In Replevin, the Defendant made Conuſance as Bailiff to T. P. who demiſed the Place 
where, Cc. under a certain Rent; the Plaintiff traverſed the Demiſe, and coneluded, & hoc pa- 
ratus eſt werificare; and upon a General Demurrer, it was a Queſtion, whether this ill Conclu- 
{ion of the Plea was not helped by ſuch a Demurrer ; the better Opinion was, that the not con- 
cluding to the Country was but Matter of Form. 1 Vent. 240. Clue verſus Baily. 

Was 11. Debt upon Bond brought by the Husband, as Adminiſtrator to his Wiſe, to whom the 

57.8. C. Bond was given dum ſola by the Name of Elizabeth Perkins; the Defendant pleaded, that he 
delivered the Bond to one Elizabeth Perkins, the Plaintiff's Siſter, who died ſola & innupta, and 
traverſed that he delivered to Eliz. Perkins, the Plaintiff's Wife; to which Plea the Plaimit 
demurred Specially; for if there be two of that Name, the Defendant ſhould have pleaded Non 
eſt factum, or at leaſt be ought to have induced his Plea, that there were two of the Name of 
Elizabeth Perkins ; but this was intended to bring the Marriage in Queſtion, which is not to be trie4 
now: If the Iſſue be, whether Eliz. Perkins is the Wife of the Plaintiff, or not, that ought to 
be tried by the Countrey ; but if it be nunquam in legitimo matrimonio copulata, that muſt be 
tried by the Certificate of the Biſhop. Sid. 450. Gifford verſus Perkins. 

12. In Debt upon Bond conditioned, that if he paid all Sums expended about, Cc. then, &. 
the Defendant pleaded, that he had paid all Sums, Cc. the Plaintiff replied, that he had not, &. 
& hoc paratus eſt verificare ; and upon a General Demurrer, the Defendant had Judgment, be- 
cauſe here was a plain Iſſue, and therefore the Plaintiff ought to have concluded to the Country. 
Naym. 98. Charleton verſus Finney. Dyer 121. 4. S P. 3 Leon. 90, 129 Bunny verſus Bunny. S. P. 
2 Roll. Rep. 63. Grey verſus Grey. S. P. and Duncomb verſus Lea, atid Lane verſus Alexander. 
Telu. 137. S. P. | Ps OS gs | 5 

Sid. 422. 13. Judgment in Treſpaſs againſt four Deſendants; they bring a Writ of Error of a Judgment 
2 Lev. 73. coram vobis refiden', and aſſign for Error, that one of the Defendants was an Infant, and appear- 
ed by Attorney, when he ought to appear by his Guardian, & hoc parati ſunt werificare prout 
Curia confideraverit ; the Defendant pleaded in nullo & erratum, and now ſhews, that there was no 
Error aſſigned, becauſe they conclude & hoc parati ſunt verificare, when it ſhould be to the 
Countrey ; fo is Telv, 58. King verſus Goſper, and 1 Bulſt. 37. Baker's Caſe. But per Hale, tis 
well enough, becauſe prout Curia confideraverit, puts it upon the Court to direct, whether it 
ſhall be tried by-the Court, or by Jury. Raym. 218. Welch verſus Bell. | 

14. Debt upon Bond, for Performance of Covenants in Articles, reciting, &c. that whereas the 
Defendant had found out a Myſtery in colouring Stuffs, and had entered into Partnerſhip with the 
Plaintiff ; he (the Defendant) covenanted not to procure any Perſon to obtain Letters Patents for 
ſeven Years, to exerciſe that Myſtery alone; the Defendant pleads, that he did not procure any 
Perſon to obtain Letters Patents, &c. the Plaintiff replies, that he did procure Letters Patents 
for another, c. & hoc petit quod inquiratur per patriam ; and upon Demurrer to the Replica- 
tion, it was objected, that it was ill, becauſe the Plaintiff had replied both Matter of Fa& and 
Matter of Record; the Procuring was the Fact, and the Letters Patents were the Record; there- 
fore he ſhould conclude prout patet per Recordum: Sed per Curiam, that had been very improper, 
becauſe 'tis not the Record it ſelf, but the Procuring it, to hinder the Plaintiff in the Partner- 
ſhip, ypon which the Breach ariſeth. 3 Mod. 85. Clerke verſus Hoskins. 

15. Husband and Wife as Adminiſtratrix of T. S. brought an Action on the Caſe againſt the 

1 Salk. Defendant for 25 J. being ſo much Money received by him for the Uſe of the Wife as Admini- 

421. 8. C qratrix, Cc. the Defendant pleaded the Statute of Limitations; the Plaintiffs replied, that Admi- 
niſtration was granted prout in the Declaration; ſo that the Cauſe of Action did ariſe within fix 
Years, and concluded to the Country ; and upon a Demurrer to the Replication, it was adjudged 
ill, for they ought to have averred it; but by this Concluſion the Defendant had no Opportunity 
to make an Anſwer, 4 Med. 376. Curry verſus Stephenſon. 
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16. In Debt upon the Statute 23 H. 6. cap. 8. againſt the Defendant, who was an Attorney, 
for executing the Office of an Under-Sheriff two Ycars rogether ; he pleaded in Abatement, 
that he was an Attorney of the Common Pleas, and ought not to be ſued by Original, but by 
Bill ; the Plaintiff demurred, and concurred thus, (viz.) petit judicium & debitum pro Domino 
Rage & ſibi adjudicari, which is the Concluſion of a Demurrer to a Plea in Bar; the Defen- 
dant made the like Miſtake in the Concluſion of his Joinder in Demurrer, (viz. petit judicinn; 
& quod pred”, (the Plaintiff) ab attione ſua predift habend' præcludatur, which is a Concluſion 
in Bir; but adjudged, this is not material, but that the Judgment ſhall be god reſpoudeat Ouſter, 
Lutw. Abr. 62. In Baker verſus Puncalfe's Caſe, Poſtea Privilege. (B) 22.8. C. 

17. Indebitatus Aſſumpſit, &c. for Goods ſold and delivered 1 Maii, the Defendant pleaded 
a Letter of Licenſe in Bar, which was given to him by the Plaintiff and the reſt of his Credi- 
tors, for two Tears, from the 29th of January 1699, by which he had Leave within that Time 
quietly to go about his Buſineſs, &c. and that if he ſhould be arreſted within that Time by the 
Plain:iff, &c. for any Debt, that in ſuch Caſe the Deed ſhould be an abſolute Releaſe of that 

2bt ; then he ſets forth, that within the ſaid two Years the Plaintiff ſued out a Capias againſt 
him, by Virtue whereof he was arreſted for a Debt due on the Date of the Letter of Licenſe, 
and that he was thereby hindered in his Buſineſs ; then he averred his Plea, & petit judicium ſi 
praditt (the Plaintift) actionem ſuam prad' inde verſus eum habere debeat ; the Plaintiff re- 
plied, and craved Oyer of the Deed, and then demurred; for that the Plea was not well con- 
cluded. for this Letter of Licenſe was a Releaſe, and operates as ſuch, and therefore it ought to 
be pleaded as a R-leaſe, thus; (viz.) Unde petit judicium fi præd' (the Plaintiff) ade ſuam 
prad contra prad” ſcriptum Relaxationis (of the Plaintiff) inde verſus eum habere debeat 
Plaintiff dying, it was not adjudged. 1 Lutw. 265. Trippet verſus Nailour. 

18. Treſpaſs for Breaking her Cloſe on the 4th Day of Feb. and eating her Graſs, and entring 
into her Barn and taking a Cow, with a Cont/nuando as to the Eating the Graſs from the ſaid 4th 
Day of February, to the 4th Day of April following ; the Defendant juſtified the Entry and Ta- 
king the Cow for an Heriot, Quæ eſt eadem tranſgreſſio; and upon Demurrer an Ex eption was 
taken to this lea in Bar, for that the Defendant had juſtified the Entry into the Cloſe on the 
4th Day of February, but did not anſwer the Treſpaſſes alledged in the Declaration under the 
Contiuuundo di ver ſis diebus & vicibus; but adjudged, that he having averred, that *tis enden 
tranſgreſſio, is as much as to lay, eadem cauſa actionis. 2 Lutw. 1309. Baldwin verſus Noakes. 
Cro. Eliz. 705. S. P. 

19. In Aſſault, &c. the Defendant pleaded his Privilege, as Servant to Shem Bridges, Eſq; one 
of the fix Clerks in Chancery ; and upon a Demurrer the Plaintiff had Judgment, becauſe the 
Defendant had not concluded his Plea with hoc paratus eſt werificare ; for every Privilege ought 
to be averred. 2 Lulu. 1465. Adams verſus Hatcher. Sid. 319. S. P. 2 Sid. 164. Foſter verſus 
Barriagton. S. P. ; | | 

20. Scire fa. iat upon a Judgment in an Aſſiſe; the Defendant pleaded in Abatement, that the 
Plaintiff was an Alien Enemy, & hoc. c. the Plaintiff replied, that he is a Subject born, (viz.) 
at ſuch a ilace in England, & hoc paratus eſt verificare ; and upon a Demurrer to this Replica- 
tion, it was held il}, for he ſhould: have concluded to the Countrey, becauſe where Alien Enemy 
is plead.d in Abatement, it mult be tried where the Writ is brought; but if it be pleaded in Bar, 
then this Replication would have been good. 1 Saſk. 2. J/eft verſus Sutton, See Scire facias, (H) 
12. S. C. 

21. Treſpaſs againſt two Defendants, one of them pleaded in Abatement, that the other was 
Tenant in Common with the Plaintiff; who replied, that he was ſole ſeiſed, and traverſed, that 
he was Tenant in Common with the Defendant, and concluded to the Country; and upon a 
Demurrer it was objected, that the Plaintiff ought not to have concluded his Traverſe to the Coun- 
try, but with an Averment, (viz...) & hoc paratus eſt verificare ; but adjudged, that where a Tra- 
verſe comprehends the whole Matter generally, as Abſque tali cauſa, it may conclude to the 
Country; but where a particular Thing is traverſed, as A:ſque tali Warranto, there it may be 
averred, and that in the Principal Caſe it was to maintain' the Plaintiff's Writ, and therefore it 
was not ſuch a particular Matter as ought to be averred. 1 Salk. 4. Haywood verſus Davis. See 
Dyer 333, 353, and 1 Brownl. and 1 Lev. 26. See Farr. 97. S. C. and Salk. 2 Part 703. The 
Pleadings. | 

22. Debt upon Bond, with a Condition to make an Inventory, and to exhibit it to the Spiri- 
tual Court, before ſuch a Day ; adjudged, that 'tis not ſufficient for the Defendant to plead, that 
there was no Court held that Day ; but he muſt ſhew, that he was there ready at the Day, for 
that would be to ſhew, that he had done all on his Side towards a Performance. 
Archbiſhop of Cantuar verſus Willis. | 

23. Aſſumpfit againſt an Executor, who pleads in Abatement, that he is Adminiſtrator, & pe- 
tit judicium fi ad Billam pred” reſpondere compelli deheat, &. and upon Demurrer it was ob- 
jected, that the Concluſion of this Plea was to the Juriſdiction of the Court, and not to the Bill; 
that every Plea ought to have a proper Concluſion ; and therefore it was adjudged, becauſe the 
Defendant had not prayed, that the Writ or Bill might be abated, it could not be done. 1 Salk. 
297. In Fooler and Cook's Caſe. 

24. In Aſſault and Battery, the Defendant pleaded a Releaſe of all Actions; the Plaintiff replied, 
that the Releaſe was obtained by Dureſs; the Defendant rejoined, that it was not obtained by Durels, 
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but that it was voluntary; the Flaintiff ſurrejoined, that it was gotten by Dureſs, and traverſed 
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that it was voluntary, & hoc petit quod inquiratur per patriam, upon which they were at Iſlue, 
and the Plaintiff had a Verdict, but the Judgment was ſet alide, becauſe after a Traverſe he 
ought not to conclude to the Country; for a Traverſe is a Negative of it ſelf, and therefore the 
Defendant ought to have joined Iſſue in the Affirmative. 3 Mod. 203. Anonymus. 

25. Indebitatus Aſumßſit and Quantum meruit, &c. the Deſendant pleaded onerari non debet, 
becauſe he paid the Money after the Time, & hoc paratus eſt verificare; and upon Demurrer, it 
was 2djudged, that this Plea did not amount to the General Iſſue Non aſſumpfir, becauſe it admits 
the Cauſe of Action; but yet *tis no good Plea, becauſe onerari non debet, admits the Promiſe to 
be gocd, but avoids it by Matter ex poſt facto, therefore he ſhould have pieaded it in Bar, wiz, 
aFtio non, Qc. belides this Flea was ill, for he ought to conclude to the Country. 2 Salk. 516, 
Brown verſus Corniſh. 

26. Debt upon Bond, the Defendant pleaded it was delivered as an Eſcrow, to be his Deed 
upon the Plaintift's Sealing and Delivering a General Releaſe, which was not done, &. fic non «+ 
faftum, & hoc paratus eſt veri ficare; and upon Demurrer to this Plea it was adjudged, that the 
Defendant ought to have concluded to the Countrey. 1 Salk. 273. Watts verſus Roſe xvell, 

27. Caſe upon a Mutuatus for 20 5. the Plaintiff likewiſe declared upon two other Promiſes ; and 
the Defendant after an Imparlance pleads ſemper paratus, &c. and upon Demurrer to this Plea 
it was adjudged, that where the Sum in Demand and the Day of Payment, are certain, there ſex. 
per paratus, &c. is a good Plea ; but not after an Imparlance, for that ſhews, that he was not ſe. 
per paratus ; that in a Quantum meruit, and other Declarations, tis uſual to plead ſemper paratus, 
c. ſpecially, (viz.) that the Plaintiff deſerved ſo much, and that the Defendant ſemper paratus 
fuit to pay it. Sid. 364. Ludlam verſus Stacy. See 2 Mod. 62. 

28. An Agreement was made to aſſign Stock upon Requeſt, and for Non-performance an Action 
was brought ; the Defendant pleaded ſemper paratus, after the Promiſe made ; and upon a De- 
murrer, per Curiam, this Plea is ill, becauſe the Stock being aſſignable upon Requeſt, the Time 
when the Plaintiff requires it, is the Time when the other is to perform it. 3 Mod. 295. Harri- 
ſon verſus Heyward. 


ES. 
Of Pleas which amount to a Confeſſion of the Plaintiff's Demand, 
and to a Negative pꝛegnant. 
I, 1 other Covenants this was one, that the Covenantor ſhould not make any Grant of 
Lands without the Plaintiff's Aſſent ; the Defendant pleaded, that he did not grant the 
Lands without the Plaintiff's Aſſent; this was held to be a Negative pregnant, and was one 
Cauſe why that Plea was adjudged ill. 2 Cro. 559. See Covenants. (K) 6. S. P. 

2. Debt on Bond to perform Covenants in a Leaſe, in which the Defendant covenanted, that 
he world not deliver Poſſeſſion to any Perſon but to the Leſſor, or to ſuch Perſon as ſhould lawfully 
evict him; the Defendant pleaded, that he did not deliver Poſſeſſion to any but ſuch who lawfully 
evified him ; and upon Demurrer to this Plea, it was objected, that it was ill, becauſe it was a 
Negative pregnant, he ſhould have pleaded, that ſuch a one did lawfully evict him ; but adjudged, 
that the Plea being purſuant to the Word of the Covenant, was good, and that the Plaintiff ought 
to have replied, and ſhewed a Breach, which he had not done, and therefore Judgment was gi- 
ven againſt him. 1 Lev. 83. Pullin verſus Nicholas. 

3. Account againſt the Defendant as Bailiff, &c. for 132 Buſhels of Wheat to the Value of 201. 
the Defendant pleaded, that Pleue computavit de præd 132 Buſbels; the Plaintift replied, that 
non computavit, upon which they were at Iſſue, and the Plaintiff had a Verdict and judgment; 
that the Defendant computet, and he appearing upon the Capias ad computandum, there were 
Auditors aſſigned, who afterwards delivered in the Account, (viz.) that the Defendant had con- 
feſled to them the receiving 120 Buſhels of light Wheat ad merchandixandum; but that he at 
the Requeſt of the Plaintiff, had mingled ten Buſhels with it, to make it fit for Sale, and craved 
Allowance of it, and of ſeveral other Particulars in Engliſh ; and upon Demurrer the Plaintiff had 
Judgment to recover for the 132 Buſhels of Wheat, for which he had declared, and not ad va- 
lorem ; becauſe by this Plea of Plene computavit, the Defendant conſeſſed, he had received 13 
Buſhels, but that he had fully accounted for ſo much, when before the Auditors he had only ac- 
counted for 120 Buſhels, which muſt be an imperfe& Account; and that is the ſame Thing, 


as if he had refuſed to account; and in ſuch Caſe, if the Judgment had been ad valorem; it 
had been wrong. 1 Lutw. 58. Pierce verſus Clerke. See Williams verſus Ihite. 


1 (v) £f 


Pleas. 


(v) 


Ok Pleas and Pleadings inter alia and ſeparalia placita, and per nomen; and 
where they are not polittve, but dilatozr. 40%. (A) 17. 


1. IN Treſpaſs, the Defendant juſtified,  &c. for that there was a Leaſe made by the Plaintiff, 
I rendring Rent; and that in the ſaid Leaſe it was contained, that if the Rent was behind, 
then the now Plaintiff covenanted, that the Leaſe ſhould be void, &c. and upon Demurrer this 
was adjudged an ill Plea, becauſe tis not expreſly alledged, that the Plaintiff did covenant that 
the Leaſe ſhould be void upon Non-payment of Rent, but only that it was ſo contained in the In- 
denture. Plowd. Com. 143. a. | | | . | 
2. Tis the uſual Courſe to plead. inter alia, where the Conveyance to be ſet forth contains 
more in it than what relates to the ſubje& Matter of the Plea; and my Lord Coke commends 
this Way of Pleading, becauſe tis to avoid Prolixity, and therefore where in Replevin the Defen- 
dant avowed for a Rent, and pleaded, that a Fine was levied inter alia of the Rent; it was ob- 
jected, that it ſhould be per nomen of the Rent; but Coke Ch. Juſt. held it good. 1 Rod. Rep. 
2, 73. 
35 The Pleading per nomen, Cc. is no good Way of Pleading, for it never mends a Plea which 
is bad in the Beginning, but it often makes a Declaration ill; as for Inſtance, where the De- 
claration was of a Grant of forty Acres per nomen of twenty Acres more or le; theſe Words 
cannot poſſibly extend to ſo many Acres as forty. 1 Rod. Rep. 422. 1 Brownl. 145. S. C. 
Tel. 166. S. C. | (prot | 

4. In Covenant, the Plaintiff declared, that he bought a Coppice af the Defendant, Cc for 
which he paid ſo much, and that it was covenanted between them, that each of them ſhou!d ap- 

int a Meaſurer by ſuch a Time, and if the Acres were more or leſs than 300, then ſo much Mo- 
ney ſhould be paid to the Defendant for ſo many Acres as were above that Number, or if they 
were leſs, then ſo much to be repaid to the Plaintiff in Proportion for what he had .licady paid to 
to the Defendant for the ſaid Wood; that the Plaintiff appointed a Meaſurer, ec. and that it ap- 
peared upon the Meaſuring it, that it wanted ſeventy Acres of 300, which, at ſo much an Acre, 
amounted to fo much, Cc. the Plaintiff had Judgment; but it was reverſed upon a Writ of Error, 
becauſe the Plaintift had not poſitively alledged, that it wanted ſeventy Acres in Meaſure, but on- 
ly, that it appeared to him to want ſo much, which may be true, and yet the Defendant not 
obliged to repay ſo much, becauſe it might not be meaſured Right. 2 Cro. 390. Sir Baptiſt 
# Hick's Caſe. 

5. In Treſpaſs, &c. the Defendant pleaded, that he was poſſeſſed of an Houſe which had an 
antient Light, and that the Plaintift's Servants intendebant & conabantur to ſtop it by Building an- 
other Houle and ſetting up Timber, which the Defendant pulled down, Cc. and upon Demurrer 
this Plea was adjudged ill, becauſe the Intention to build an Houſe could not be put in Iſſue. 1 Rol. 
Rep. 393. Cro. Eliz. 248. S. P. 3 | 

6. Aſſumpfit, &c. in which the Plaintiff declared, that the Defendant, in Conſideration of a 
Marriage, Cc. inter alia, promiſed to pay, Cc. ſo much; after a Verdict for the Plaintiff, the 
Judgment was ſtayed, becauſe the Promiſe is entire, and muſt be wholly ſer forth. Alen 5. Powell 
verſus Waterhouſe. | 

7. A Man became Felo de ſe, and V. . being indebted to him on Bond, an Information 
was brought againſt the Obligor, ſuggeſting, that he was indebted to the Deccaſed in 89 J. 
prout patet per obligationem; this was held to be no direct Charge, that he was bound in 80 J. 
becauſe it refers to the Bond for Certainty. 1 Saund. 275. The King verſus Sutton, 

8. A Cuſtom was alledged, that every Tenant of ſuch a Manor haberet a I{/ay over ſuch a 
Cloſe; this Plea was held ill, becauſe it was no poſitive Allegation that they had a Way; it ſhould 
have been uft fuerunt habere viam, &c. Sid. 238. Toll. (A) 18. S. P. 

9. The Teltator appointed his Executors to diſpoſe his Goods according to a Schedule to his 
Will annexed: The Executors produced the Will to the Judge of the Spiritual Court, but not the 
Schedule, who would not grant Adminiſtration unleſs they would give Bond to diſpoſe of the Sur- 
plus after Debts and Legacies paid, as the Court ſhould decrees; which Bond they gave, and after- 
wards the Court decreed them to pay 1500 J. to fifteen of the Teſtator's Kindred, and other Sums 
t» other Perſons : The Kindred brought the Action againlt the Executors, and declared quod cum 
inter alia, it was declarsd, without ſhewing what thoſe Things were; and this being objected a- 
gainſt the Declaration, it was adjudged, that the Plaintiffs having brought an Action on the Caſe, 
tis not requiſite to declare ſpecia ly, for 'tis not the ſpecial Performance, but the Non performance, 
which is the Ground of the Action; and his be ſet forth inter alia, as a Feoffinent upon Cundi- 
tion, &c. Sid. 85. Chambers verſus Roberts. 

10. Sci. fa. upon a Judgment againſt ſeveral Tertenants, who came in and pleadcd ſeveral Pleas: 
The Plaintiff replied, quoad ſeparalia placita, &c. and upon Demurrer it was objected, that this 
Replication ought to be ſeveral to each Plea, wiz. quoad placitum of one, &c. and ſo on quoad 
P'acitum of another; but adjudged, that quoad ſeparalia placita is wel! enough, and that it ſhall 
be conſtrued reddendo ſingula fingulis. Sid. 39. Curtis verſus Bateman. See Dyer 181. B. 
325. B. | 
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11. The Death of the Party was aſſigned for Error in Fact; and upon an Affidavit made, that 
he was alive, it was moved, that this Plea might not be received; this being to delay the Plain- 
tiff of his Execution, it was ruled, that the Attorney ſhould appear and ſwear the Plea with- 
in - ſeven Days, or elſe it ſhould not be received. Sid. 172. Beeſton's Caſe. See Jelv. 58. 

Rep. 30. B. 5 | 
x 4% Debt for not performing an Award; the Defendant pleaded nullum arbitrium; the Plaintiff 
replied and ſet forth, that the Arbitrators, &c. inter alia awarded, &c. adjudged, that the Repli- 
cation is ill, 1 Mod. 36. Rich verſus Morris. See 1 Lev. 292. | 

13. In Treſpaſs, &c. the Defendant pleads, that Alice Catmere was ſeiſed in Fee, and deviſed 
the Lands to him and his Heirs, and died ſeiſed; the Plaintiff Proteſtando, that Alice Catmere did 
not die ſeiſed, replied, that before Tho. Catmere had any Title, F. S. was ſeiſed in Fee, who 
made a Leaſe of the Lands to H C. for 1000 Years, and that the Reſidue of the ſaid Term was 
aſſigned to one V. M. under whom the Plaintift claimed prout per Indenturam aſſignationis, Cc. 
hic in Curia prolat plenius apparet ; and upon Demurrer it was objected, that this was not a po- 
ſitive Affirmation, that the Term was aſſigned, becauſe it refers to the Indenture of Aſſignment 
for its Certainty ; he ſhould have pleaded, that A. C. conceſſit; and for this Reaſon the Defendant 
had Judgment. 2 Lutw. 1337. Meriton verſus Ben. 

14. Treſpaſs, &c. for Taking 1000 Spice-Cakes, &c. The Defendant juſtified under a Cu- 
ſtom in London to chuſe ſix Freemen of the Bakers Company every Year in the Halimote-Court to 
inſpe& all ſpiced Cakes and Bread brought by Foreigners, and expoſed to Sale in the Markets of 
London; and if they find any made of bad Wheat, or not full Weight, or deceitfully made or ba. 
ked, then they uſed to ſeiſe and ſend them to the Priſoners ; that the Defendant was choſen and 
ſworn an Inſpe&or; that the Plaintiff being a Foreigner, brought ſpiced Cakes half baked to 
Stocks- Maxket, &c. and that the Defendant, upon Inſpection, found them not baked, and fo ſeiſed 
them; and upon Demurrer it was held, that this Plea was ill, becauſe to ſay, that he found the 
Cakes not baked, is no poſitive Allegation they were ill baked. 2 Lurw. 1374. Palmer verſus Bare- 
foot. 2 Lutw. 1402. Cade verſus Hillary. S. P. 

15. Treſpaſs, &c. the Defendant pleaded in Bar, that the Mayor and Aldermen of B. were 
poſſeſſed of an Acre of Land called the Key, and that the Plaintift's Horſes being loaded with 
Sope Aſhes, his Servants voluiſſent & conabantur to unload them on the Key without the Leave 
of the Mayor, &c. and upon Demurrer this Plea was held ill, becauſe there was no poſitive Al 
legation, that the Servants were on or near the Key, but only that voluiſſent & conabantur to 
unload on the Key. 2 Lutw. 1496. Randle verſus Dean. See Juſtification. (D) 6. S. C. 


(W) 
Cahere moze is demanded, and where leſs, than is due. 


t. EY upon a Charter-Party to pay 48 J. per Month, (viz.) when the Ship ſhould arrive 
in Guinea, and afterwards ſo much when the ſhould arrive in England; upon a Demur- 
rer to the Declaration it was objected, that the Plaintiff demanded 3o s. more than was due upon 
the firſt Breach which he aſſigned, and 16 f. /eſs than was due upon the laſt Breach ; and tho' the 
firſt Breach may be cured by a Verdict, finding leſs, or by a Releaſe of the Overplus, yet the De- 
mand of leſs than is due is an incurable Fault; *tis ſo in Aſumpſit, for which ſee Laſtloe verſus 
Thomlinſon, and 2 Cro. 247. Adderton verſus Dunton. Poph. 209. Latch 175. and as to this Matter 
Aſſumpfit and Covenant cannot difler, becauſe in both thoſe Actions Damages are to be recovered; 
and tis certainly naught in an Action of Debt, for which ſee Holmes verſus Sanders; but adjudg- 
ed, that there is a Difference between an Action of Debt and Covenant; that a Verdict will cure 
this Matter, if the Jury find leſs, tho' it might be doubtful whether it would be good upon a ge- 
neral Demurrer; but upon a ſpecial Demurrer, and —_ it for Cauſe, *tis clearly naught; 
Judgment was given for the Plaintiff. 2 Lev. 56. Bolton verſus Lee. See Reſervation. (E) 13. 
2. In Covenant, the Plaintiff declared, that he covenanted to ſerve the Defendant five 
Years, and the Defendant covenanted to pay the Plaintiff 83 J. every Year quarterly, (viz.) 20 /. 
15 5. at Michaelmas, and 201. 15s. at Lady-day, Q@c. and aſſigns the Breach in Non-payment cf 
the Whole: The Defendant demanded Oyer of the Indenture, which was, as the Plaintift had ſet 
forth, but only under the (viz.) It was 20 l. at Michaelmas, and the Plaintiff had declared for 
201. 15 s. Iſſue was taken, that the Plaintiff did not ſerve the Defendant; and the Plaintiff had 2 
Verdict; and now Error was brought, and the Error aſſigned was the Variance between the 
Sums in the Declaration and in the Indenture ; for the particular quarterly Payments in the one 
did amount to more than was in the Indenture by 15 s. but adjudged, that the Particulars ſhall 
be paid by equal Portions ; and tho? 83 J. is not due by the Indenture, but leſs by 15 s. yet the 
Jury having given no more than what was really due, the Demand of more in the Declaration 
will not hurt, tho' in ſome Caſes the Demand of leſs will. 2 Lev. 99. Vanaſton verſus Mackar!y- 
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(x) 
Of pleading Necoꝛds. 


1. RR OR of a Judgment in Debt in the Court at Briſtol, upon a Bond of 600 J. the De- $4. 329. 

2 fendant pleaded, that the Plaintiff had recovered upon the ſame Bond in B. R. the Plain- Lev. 282. 
tiff replied Nul tiel Record, Tc. & petit judicium & debitum, omitting damna, the Defendant 
rejoined quod habetur tale Recordum, but did not aver it as he ought, & hoc paratus eſt werifi- 
care per Recordum illud, but ſays, prout per Recordum inde reſiden in B. R. apparet. Sed quia 

Recordum, Oc. hic nunc judicialiter haberi vel proferri non poteſt, idem defenden' petit judicium fi 
Curia nunc hic de & ſuper præmiſſis ulterius procedere velit; thereupon the Court at Briſtol gave 
Judgment for the Defendant to bring in the Record; and upon Failure thereof, that the Plaintiff 
ſhould recover debitum & damna, a'tho' he had not prayed any Damages n his Replication; and 
this was now aſſigned for Error; but adjudged, this was only Matter of Form, and aided by the 
Statute 27 Eliz. cap. 5. of general Demurrers; another Error aſſigned was, that the Briſtol 
Court ought not to have given Judgment upon this foreign Plea of a Record in B. R. becauſe 
they could not try in their Court whether their was any ſuch Record, or not; but adjudged, that 
the Record in B. R. might be removed by a Certiorari out of the Chancery, and ſent by Mitti- 
mus to the Biiſtol Court, and ſo the Iſſue of Nul tiel Record might be tried there. 1 Saund. 98. 
Pitt verſus Knight. | 

2. Sci. fa. againſt the Bail upon a Writ of Error, according to the Statute 3 Fac. The Defen- 
fendant pleaded, that the Plaintift in the Writ of Error did proſecute it with Effect, and that up- 
on ſuch Proſecution the Judgment was reverſed, & hoc paratus eſt verificare ; and upon Demurrer 
to this Plex it was adjudged ill, becauſe the Defendant ought to have concluded prout patet per 
Recordum. Raym. 50. May verſus Spencer. 

3. Writ of Error was brought upon a Judgment in Debt in the Court of C. B. and the Defen- Mod. Ca- 
dant entered into a Recogniſance before a Judge of that Court, that if the Plaintiff in Error ſhould ſes 157. 
be nonſuit, or the Writ diſcontinued or the Judgment affirmed, then he would pay, &c. and now SD 
a Scire facias was brought upon this Recognilance, Cc. and the Defendant craved Oyer, and mor 
pleaded, that the Plaintiff in Error did proſecute the Writ, and that he aſſigned Errors Er quod pla- 
citum ſuper breve de Error prad' adhuc pendet indeterminatum; the Plaintitt replied, that the Judg- 
ment was affirmed, that placitum pendet indeterminatum; and upon Demurrer to this Replication 
the Plaintiff had Judgment in C. B. and now the Defendant brought a Writ of Error; and adjudg- 
ed, that the Defendant's Plea was only by Way of Excuſe; and that it had been ſufficient for him 
to have pleaded, that the Errors were aſſigned, and that placitum inde pendet indeterminat” ; tis 
true, this Replication was in the Negative, and for that Reaſon the Plaintiff did not ſay, that pla- 
citum non pendet indeterminatum, prout patet per Recordum ; but he ought to have ſaid, that the 
Record was certified into B. R. in ſuch a Term, and thereupon taliter proceſſum fuit, quod judicium 
affirmatum fuit prout patet per Recordum ; and if it was not fo, then the Defendant might have 
rejoined Nu! tiel Record, therefore this Replication was adjudged ill; beſides the Traverſe, that 
placitum pendet indeterminatum, puts the Matter of Record to be tried by the Country; the 
Judgment was reverſed. 2 Salk. 520. Fanſhaw verſus Morriſon. 

4. Where the Foundation of the Action is a Record, it muſt be pleaded as ſuch, but not where 
tis only an Inducement ; as for Inſtance, in an Action of Debt for an Eſcape ; the Plaintiff decla- 
red, that the Priſoner was committed and eſcaped; and upon a Demurrer to this Declaration, be- 
cauſe he did not conclude prout patet per Recordum, the Plaintiff had Judgment; for the Commit- 
ment upon the Writ, which is a Record, was only an Inducement to the Action, the Foundation 
was the Eſcape ; ſo in Debt upon a Judgment, where the Plaintiff declared quod cum recuperaſſet, 
Sc. this is good, without ſaying * prout patet per Recordum; and the Defendant may plead to * Sei. fa, 
ſuch a Declaration Nul tie} Record. 2 Salk. 565. Maites verſus Briggs. * (C) 24. 

5. Sci. fa. againſt the Bail, the Defendant pleaded no Capias iſſued againſt the Principal; the © F. 
Plaintiff replied, and ſet forth the Capias, prout patet per Recordum ; the Defendant rejoins Nut 
tiel Record; the Plaintiff ſurrejoins, quod habetur tale Recordum, and prayed that the Court would 
inſpe& the Rolls; and upon Demurrer to this Surrejoinder the Plaintiff had Judgment, be:auſe by 
the Demurrer the Defendant denied, that the Court could inſpect their own Records, which they 
may certainly do, for the Entry in ſuch Cale is, Et quia juſticiarii hic ſe adviſare volunt ſuper 
inſpectione ex examinatione Recordi, per præd defend” ſuperius allegati, dies dat” eſt partibus prad” 
hic uſq; &c. but if the Record pleaded is in another Court, then the Entry is Et d:ttum eſt prafa, 
defend” quod habeat hic Record (on ſuch a Day) periculo incumbente. 2 Salk. 566. Moor v. Garrett, 

6. In Ejectment, the Defendant refuſed to enter into a Rule to confeſs Leaſe, Entry and Ouſter 
but being ſerved with the Rule, made Default, which was recorded, which the Plaintiff would af- 
terwards have waived; but the Court denied it; for tho' *tis true, that an Act of the Court done 
upon Record may be altered by the Court in the ſame Term; yet an Act of the Party, as a De- 
fault or Nonſuit, cannot, for that being once recorded, mult not be altered, becauſe it would be a 
Means of introducing Falſity of Facts in Records. 2 Salk. 566. Turner verſus Barnaby. 
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Plur alities. 


Pluralities. 
What ſhall be a Plurality. (B) 
What ſhall not be a Plurality. (C) 


What ſhall be a good Qualification of 
a Chaplain, and what not. (A) 


(A) 
what tall be a good Qualification of a Chaplain, what not. 


. hn 4 * UE Queen retained a Chaplain by Word, without Writing, who, during his Liſe, was 
247. The reputed to be her Chaplain, and exerciſed that Office as well in her Cloſet as elſe- 


Bil where, and had all the Benefits of one of her Chaplains; and being dead above 
ſbop of . 

| Exon. v. thirty Years, a Queſtion was made, whether ſuch a Retainer was good to have a 
Sir Henry plurality by Virtue of the Statute ; adjudged, that after ſo long a Time it ſhall be intended he was 
Wallop; duly and lawfully retained. Cro. Eliz. 424 Whetſtone verſus Mig ford, 


it was ad- 


flidged, that the Queen might give to any of her Chaplains as mary Benefices as ſhe would: 


2. A Parſon was retained by a Baroneſs as her Chaplain, who had a Living with Cure, &c. and 
obtained a Diſpenſation to hold two Livings ; afterwards the Baroneſs married, and then the 
Chaplain accepted another Benefice with Cure, and was inducted, &c. adjudged, that it was 
lawful for him ſo to do, for the Marriage was not a Countermand of the Retainer ; and 'tis not 
requiſite, that the Lady, who was a Widow at the Time ſhe retained this Chaplain, ſhould con- 
tinue ſo at the Time when he accepted a ſecond Benefice. 4 Rep. 117. Acton's Cale. Moor 678. 

| S. C. By the Name of The Queen verſus Biſhop of Peterborough. | 
1 And. 3. In a Quare Impedit by the Queen to preſent to a Parſonage, which was void by the Incum- 
200. S. C. bent's Taking another Benefice, not being qualified; the Deſendant pleaded, that he was retain- 
>! bar 7 ed by Sir James Crofts, ſub ſigillo ſuo, who was Comptroller of the Houſhold, and who by the 
9** Statute 21 H. 8. might have two Chaplains, and might qualify them to take two Benefices, &c. 
the Plaintiff replied, that the ſaid Sir James Crofts had two other Chaplains which were qualified, 
who are ſtill alive, ſo that the Defendant being the Third, he could not be qualified, ec. the 
Defendant rejoined, that one of thoſe. two Chaplains was removed and diſcharged by the ſaid Sir 
James Crofts, to be his domeſtick Chaplain, ſo that he had but two Chaplains, of which the De- 
fendant was one; and upon Demurrer it was adjudged, that a Retaiver ſub figillo is not ſufficient, 
for it muſt be ſub manu & ſigillo; and that after a Perſon hath retained his full Number, and they 
are certified to be his Chaplains, and qualified to have two Benetices, tho' he afterwards remove 
them for any Diſpleaſure, or otherwiſe, yet during their Lives he can qualify no other, for they 
are ſtill his Chaplains at large, tho not his domeltick Chaplains. Godb. 41. The Queen verſus 

Savacre. | | | 

Moor 4. In a Ouare Impedit, the Caſe was, A Counteſs being a Widow, retained two Chaplains, 
561. S. C. and afterwards retained a Third, who procured a Diſpenſation to hold two Livings, and was ac- 
cordingly inducted into T wo, the firſt being above the Value of 8 J. adjudged, that the two firſt 
Chaplains were only capable of a Diſpenſation within the Statute by Virtue of the Retainer; and 
the Retainer of the Third could not deveſt them of that Privilege, becauſe by the Statute the 
Counteſs could qualify but Two and no more, and therefore the Retainer of the Third was void, 
and by Conſequence the Diſpenſation which he had procured to hold two Livings, was like- 

wiſe void. 4 Rep. 90. Drury's Caſe. 14 Eliz. Dyer 312. . P. 

5. In a Quare Impedit, the Caſe upon the Pleadings was, that the Defendant pleaded the Sta- 
tate 21 H. &. that if a Man hath a Benefice with Cure of the yearly Value of 8 J. and is inducted 
into another, &c. the firſt ſhall be void; the Plaintift replied the Statute 25 H. 8. that a Chap- 
lain to'an Earl might have a Diſpenſation to hold two Livings; and the Qpeſtion was, whether 
the Pope before that Statute could grant ſuch Diſpenſations at Common Law; and it was the bet- 
ter Opinion that he might, for at firſt every Biſhop had Power to grant Diſpenſations for Plura- 
lities, till they by their Indiſcretion loſt that Power ; and it was abrogated by a general Council, 
held Arno 1273, to which Council we ſent two Biſhops to aſſiſt; and this Conſtitution has been 
received ſince till the Statute before- mentioned. Moor 119., Dolman verſus Bijhop of Sarum. 
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Plurali 


ties. 


6. Where a Parſon is a qualified Chaplain to any Subject, and afterwards is made a Biſhop, his 
Qualificatio n is void, ſo that he cannot take Benefices de novo by Virtue of that Qualification ; but 
if he had two Benelices before he was made a Biſhop, he may have a Diſpenſation yetinere thoſe 
Benefices with his Biſboprick; but he cannot have a Diſpenſation capere unum wel plura Bene- 
ficia de novo, if he had his Number before. Hob. 158. In Colt and Biſbop of Coventry's Caſe, | 

7. A Parſon who had one Benefice, and bein Chaplain to an Far], got a Diſpenſation to W. Jones. 
hold another, modo fit within ten Miles of the rſt, and he accepted another, with Cure, Oc. 394 5: C. 
but it was ſeventeen Miles diſtant from the firſt, and the Biſhop ſuppoling the firſt was void, and 
the Patron not preſenting within ſix Months after the Acceptance of the ſecond Benefice, col- 
lated to the firit; and in Ejectment, the Queſtion was, whether the Words ſi modo made it a 
conditional Diſpenſation, and the firſt Benefice void when he took the ſecond; adjudged, that 
tho? theſe Words uſually made a Condition, yet by the Civil Law they were only a Caution or 
Admonition, and therefore in this Caſe they ſhall not make a Condition, becauſe of the great Incon- 
veniency which might follow, to make a great many Benefices void by Lapſe, which have been 
quietly enjoyed under ſuch Diſpenſations. Cyo. Car. 475. Dodſon verſus Lynn. 

8. In a ſpecial Verdict in Treſpaſs for taking his Tithes, the Caſe was, Chaplain Extraordina— 
7 to the King, and Incumbent on Stockton, and afterwards inducted to the Rectory of [ukborow, 
being above the yearly Value of 8 J. by Reaſon whereof Stockton was void, and ſo continued 
two Years, and then he was again preſented to it by the King, as upon his Title of Lapſe, and 
thereupon he was inducted again to Stockton, being likewiſe above Value; adjudged, that a 
Diſpenſation is not neceſlary for a Plurality, where the King preſents his ( haplain to a ſ:cond Be- 
nehce, becauſe ſuch a preſentation imports a Diſpenſation, which the King hath Power to grant 
as Supreme Ordinary; but if ſuch a Chaplain be preſented to a ſecond Beneſice by a Subject, he 
muſt nave a Diſpenſation before he is inſtituted to it; that the King's Chaplain extraordinary is 
not a Chaplain wythin the Benefit of the Act, 21 H. 8. cap. 13 & 14 but only his Chapliins in 
Ordinary; for his Name is only entered in the Book of the King's Chaplains, whereas a Chaplain 
within that Statute ought to be retained under Seal. 1 Salk. 161. Brown verſas Mugs. 


(B) 
What fall be a Pluralitr. 
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I, the Canon Law no Eccleſiaſtical Perſon could hold two Benefices with Cure, fn G 

ſeme?, but that upon taking the ſ-cond Benefice, the firſt was iſo fatto void the Pope 
by Uſarpation did d:ipenſe with that Law, but the King may do it de ue, be-auſe that Canon 
is not repugnant o the Common Law; beſides, by the Statute 21 H. S. cap. 13. what the Pope 
did by Uſu pation, is now veſted in the King de jure; and therefore he may grant D:ſpcafations 
to hold two Benefices with Cure, /imul & ſemel 

2. In Replevin, &c. the Cale upon the Plea lings was, That a Parſon having a Benefice of the 
Value of 8/. per Azn. took another with Cure, cc. but without any Diſp-nſation ; and the 
Defendant ſet forth, that it was of the yearly Value of 8 J. but did not aver, it was of that Va- 
lue in the Queen, Books ; and upon Demurrer it was adjudged, that it was ſuſficient to aver it 
to be of the yearly Vilue of 87. without ſaying, in the Queez's Books, becauſe the Court took 
Cogniſance only of the true Value, there having been two Valuatious made of Eccleſiaſtical Li- 
vings, one in the Reign of Ed. 1. the other by the Statute 26 H. 8. but the Court took not any 
Notice of thoſe Valuations. Cro. Eliz. 85 3. Bond verſus Tricketr. 

3. In Ejectment, there was a Special Verdict, in which the Point was, whether a Parſon who 
hath one Living with Cure, above the Value of 8 J. per Ann. and accepts another with Cure, 
and above Value, and is admitted and inſtituted into the ſecond, and b:tor: Iuduction gets a Diſc 
penſation to hold the ſecond, whether in ſuch Caſe the firſt was void ; and adjudged, that it was, 
becaule the Church was full by Inſtitution againſt all Perſons but the King; and therefore the 
Diſpenſation came to late. Goldſ. 162. Robbins verſus Prince. 

4. The Caſe before-mentioned has been doubted, for in a Quare Impedit brought by thg,King 
againſt the Biſhop of B. and H. the Incumbent, for diſturbing him to preſent to the Churc$of C. 
Cc. which came to him by Lapſe ; the Plaintiff ſet forth the Statute 21 HFH. 8. and that H. the 
Defendant, was Parſon of C. being a Benefice with Cure, of the Value of 8 J. viz.. of the Value 
of 30 l. per Ann. and that he took another Benefice with Cure, (viz.) M. by which the firſt be- 
came void, and ſo continued for two Years, ſo that the Plaintiff ought to preſent ; the Defendant 
by Proteſtation ſaid, that the Church of C. was but of the Value of 7 J. 14 s. per Aunum, at 
the Time of the Making the Statute, and then he pleaded the Stat 26 M. 8. by which the Lord Chan- 
cellor had Power to enquire of the Values of all Benefices, and to certify the ſame into the Exchequer; 
and that upon a Commiſſion for that Purpoſe awarded, it was returned into the Exchequer, that the 
Church of C. was but of the Value of 7 J. 145. and that he was inducted into the ſaid Church; but 
becauſe it was of ſo ſmall a Value, he obtained a Diſpenſation to take another, ec. and thereupon 
he was induced into the ſaid Benefice of M. being of the Value of 8 J. per Annum; and upon 
Demurrer to this Plea, the Court was divided, whether the Valve ſhould be taken, as it was in 


the King's Books, or according to the true Value of the Living. The King verſus Biſhop of B. and 
Henley. Paſch. 18 Jac. 
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5. In a Quare Impedit to preſent to the Church of Grinſtead in Eſſex, being of the Value of 
5 J. the Plaintiff declared, that the King was ſeiſed of the Advowſon in Fee, and preſented T. 5. 
who was admitted, inſtituted and inducted, Who afterwards was inducted into the Church of 
Stoneham, by Reaſon whereof Grinſted was void, &c. The Biſhop claimed nothing, but as Or- 
dinary, Cc. T. S. pleaded, and confeſſed the King's Title; but that before the Action brought, 
and after his Induction to Stoneham, the Archbiſhop granted him a Diſpenſation retinere the [aid 
two Benefices, &c. to this Plea the Attorney General demurred, and Judgment was given for the 
King in C. B. and upon a Writ of Error in B.R. the Judgment was affirmed ; for tho' this was 
not Avoidance of the firſt Benefice by the Statute 21 HF. 8. becauſe it was under the Value of 
8 J. yet it was an Avoidance by the Canon Law, without any Sentence of Deprivation ; ſo that 
the Patron might preſent : The Difference is thus ; /. where the Church is above that Value, the 
Patron is bound to take Notice of the Avoidance at his Peril, becauſe *tis by Virtue of an Act of 
Parliament, and therefore, if he doth not preſent within ſix Months, to the firſt, after the In- 
duction to the ſecord Benefice, *tis lapſed to the Biſhop ; but if the Church is ander Value (as in 
the principal Caſe) then there can be no Lapſe, unleſs the Patron hath * Notice given of the A. 
voidance; *tis true, he may take Notice himſelf if he will, and preſent immediately, and a Quare 
Impedit lies againſt the Biſhop, if he refuſe to admit the Clerk : But as to the Diſpenſation in this 
Cale, it came too late, becauſe the firſt Living was void by the Induction into the ſecond, and 
a Diſpenſation retinere a void Living, muit be ineffectual both in Law and Reaſon. JJ”. Jones 
404. The King verſus Biſhop of London and Baldock, 

6. In a Special Verdict in Treſpaſs, & c. the Cafe was, that the Plaintiff Sharp was Rector of 
Seburrow, which is a Rectory with Cure, ec. and ander the yearly Value of 8 J. in the Firſt-Fuits 
Book, but now of the real Value of 50 J. per Ann. that he accepted another Benefice with Cure, 
cc and was lawfully induced to the ſame for fix Years laſt paſt; that Richard Thorpe, before and 
after the Acceptance of the ſecond Benefice, was the Patron of the Church of Sebuxrou, but had no 
Notice of ſuch Acceptance; that King Charles the 2d. preſented the Defendant by Lapſe, who 
was thereupon inſtituted and inducted, and entered into the Parſonage-Houſe, and the Plaintiff 
brought an A&ion of Treſpaſs ; the Queſtion was, whether the Church was void within the 
Words of the Statute 21 H. 8. (viz.) If any Perſon having one Benefice with Cure, of the yearly 
Value of 8 l. or above, accept another with Cure, and be indutted, that then the firſt ſhall be void: 
Another Queſtion was, That if the Church was not void within the Words of the Statute, then, 
whether it was void by the Canon Law, which is, that he who takes a Benefice with Cure, Cc. 
if he had another before, he is iplo facto deprived of the firſt ; and it was held, that this was not 
a Plurality within the Statute, becauſe it did not appear, that the firſt Benefice was of the yearly 
Value of 8 J. in the King's Books, at the Time when he accepted the ſecond, which ought to be 
preciſely proved, becauſe tis in the Caſe of a Penal Statute made againſt the Common Law, 
by which the firſt Benefice was never made void, be it of what Value it will, upon the Acceptance 
of a ſecond: Tis true, the Jury found, that it was wow of the Value of 50 l. per Aun. which may 
be very true; for the Word Now muſt relate to the Time of the Verdict given, and yet it may 
not be of the yearly Value of 8 J. at the Time of the Acceptance of the ſecond Benefice, which 
might be many Years ſince; for tis not found when he accepted it; beſides, the Finding the 
firſt Benefice to be now of the yearly Value of 50 l. cannot be material, becauſe the Value muſt 
be taken, as *tis in the King's Books in the Firſt-Fruits Office; as to the ſecond Queſtion, *tis 
plain, that the Church is void by the Canon Law, but where the Avoidance is by that Law, No- 
tice ought to be given to the Patron ; and if he had no Notice, no Lapſe incurs on him and the 
Jury found, that he had no Notice. 2 Lutw. Rep. 1301. Sharpe verſus French. 


(C) 
CUhat ſhall not be a Plurality, See (B) pl. 6. 


I. Parſon who had one Benefice, obtained a Diſpenſation for another, and accordingly was 

inducted into a ſecond Benefice, and afterwards he accepted the Archdeaconry of Glou- 
ceſte ow, tho by the Civil Law the firſt Benefice was void by this Means, yet by our Law tis 
not, becauſe of a Proviſo in the Statute 21 H. 8. by which no Deanery or Archdeaconry, ſhall be 
taken to be a Benefice with Cure, & c. 1 Leon. 316. Underhill verſus Savage. 

2. A Man was Parſon of a Church, with a Vicarage endowed ; the Parſon accepted a Preſen- 
tation to the Vicarage, without any Diſpenſation ; adjudged by Hobart Ch. Juſt. that tho? theſe 
were ſeveral Advowſons, and ſeveral Quare Impedits might be brought for them; yet this was no 
Plurality, becauſe the Parſonage and the Vicarage are both but one Cure; the Vicarage being en- 
dowed out of the Parſonage; and alſo there being a Proviſo in the Statute 21 H. 8. cap. 13. that 
a Parſonage which hath a Vicarage endowed, ſhall not be taken to be a Benefice with Cure of 
Souls within that Statute, to make a Plurality, 2 Cro. 691. Woodley verſus Manwaring. 


I 


Pol- 


Policy of Jnſurance. 


(A) 


therefore, if after ſuch Departure out of the Port, the Ship is ſeparated by Tempeſt, - and taken, 
the Inſurers are not liable : In another Caſe, it was held, that theſe Words mean, to depart with 
Convoy, (i. e.) from ſuch Place where Convoys are to be had, as the Downs, &c. but Holt, Ch. 
Juſt. held, that B. R. takes Notice of the Laws of Merchants, which are general, but not of par- 
ticular Uſages; as of taking Convoys in the Downs, for that is no Part of the Law of Merchants. 
2 Salk. 443. Jefferies verſus Legendra, and Lethulier's Caſe. See Telv. 136. The Plaintiff had 
udgment. | FY | 
J - Policy of Inſurance is diſcharged only from the Time of Deviation ; therefore, if any Da- 
mage happens in the Voyage before that Time, the aſſured ſhall recover for ſo much. 2 Sal. 444. 
Green verſus Toung. | | enn 

3. Policy of Inſurance, upon Non aſſumpſit pleaded, the Caſe was thus; One Criſp being in 
the Weſt- Indies, ſent a Letter to Bates in London, to inſure Goods upon the Mary Galley, Cap- 
tain Hill Commander; Bates carried the Letter to one Stubbe, who writ Polices, and he by 
Miſtake made the Inſurance on the Mary, Captain Haſlewood Commander, and the Policy thus 
made was ſubſcribed by the Defendant ; afterwards the Mary Galley was loſt ; then Stubbs ap- 
plies to the Inſurers to conſent that the Policy might be altered, to which they agreed, and the 
Miſtake was amended ; and tho' it was objected at the Trial, that the Mary was a ſtouter Ship, 
and that the Inſurers ought to have a greater Premium for the Mary Galley ; yet it was held, that 
this Action would lie, the Miſtake being reQified by Conſent, after the Policy under-written. 2 
Salk. 444: Bates verſus Grabham. Gm 

4. Caſe, &c. upon a Policy to inſure the William Galley from Bremen to London, warranted to 
depart with Convoy z this Galley ſail'd from Bremen with a Dutch Convoy to the Elb, where 
they were joined with ſeveral Dutch and Engliſh, and from thence failed with them to the Texel, 
where they ſtayed about nine Weeks, and from thence they all ſailed, and the Galley was ſepara- 
ted in a Storm, and taken by a French Privateer, and retaken by a Dutch Privateer, and paid 80 /. 
to. him as Salvage-Money ; ruled per Holt Ch. Juſt. that the Voyage ought to be according to Uſage, 
and that tho' Going to the Elb was in Fact out of the Way, yet it was no Deviation, becauſe 
till after the Year, 1703, there was no Convoy for Ships directly from Bremen to London ; the 
Plaintiff had a Verdict. 2 Salk. 445. Bond verſus Gonſales. 
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Pooz Pꝛitoners. See Statutes. (F) 3. 
Pooz Rates, See Taxes koz the Pooz. 
Poſſeſſion, Sce Bargain and Sale. (A) 1. 


Sſumpfit on a Policy of Inſurance; upon Non aſſumpſit pleaded, the Jury found the 3 Lev. 
Policy, by which the Inſurers undertook from London to Venice, and the Words were 320. b 
Warranted to depart with Convoy ; it was held, that theſe Words mean, that he 4 Mod. 
will fail out of the Port with Convoy, without any wilful Default of the Maſter ; 38. 
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© Peſſibility, 


What Acts extend to a Poſſibility, what barred, and by what not. (A) 
not; and by what Acts it ſhall be | Of a Deviſe of a Poſſibility. (B) 


(A) 


Chat Acts extend to a Poſſibility, what not; and by what Acts it 
* be barred, and by what not. F a * 


Oſſbility, in a legal Senſe, is that which may or may not be, and tis either near or 
remote; as for Inſtance, where an Eſtate is limited to one after the Death of an- 
other, this is a“ near Poſſibility ; but the Law doth not regard a Poſſibility which is 
remote; as where there is a Tenant in Tail in Poſſeſſion, Remainder in Tail to B. B. who 

rants all his Eſtate to C. C. for the Life of the Tenant in Tail in Poſſeſſion ; this is a void Grant, 

2 tis a remote Poſſibility, and indeed tis impoſſible, that it ſhould ever take Effect; for tis 

a very remote Poſſibility, to ſuppoſe that the Tenant in Tail in Poſſeſſion may enter into Religion, 

and become profeſt, and that thereupon the Grantee may enter and enjoy the Eſtate during his 

Life. 2 Rep. 50. In Sir Hugh Cholmly's Caſe. 

2. Lefſee for thirty Years deviſed the Profits to a Woman during her Widowhood, and after- 
wards deviſed the Term it ſelf to B. B. and died; the Widou by the Aﬀent of the Executors 


Te 


entered, and afterwards purchaſed the Inheritance of him in Reverſion, who covenanted, that it 


was Free from Incumbrances, and entered into a Bond for Performance of Covenants; in an Ac- 
tion of Debt brought on this Bond, the Breach affigned was, that there was Incumbrance on the 
Lands; for there was a Term of Years in it, deviſed to B. B. and for the Defendant it was inſiſted, 
that he having a remote Poſſibility to enjoy the Term after the Death of the Widow, this Cove- 
nant did not extend to it; but adjudged, that it did. 10 Rep. Hammington verſus Rudyard, vouched 
in Lampett's Caſe. 

3. The Teſtator, being ſeiſed in Fee, deviſed the Lands to his Wife for Life, Remainder in Fee 
to his Son Fohn, when he ſhall be 25 Years old ; John, after the Age of 21, and before 25, le- 
vied a Fine to B. B. and lived till after 25 Years, and then died; adjudged, that his Heir was 
barred by this Fine, tho' when it was levied, his Father had only a Poſſibility to have the Fee- 
ſimp'e ; this is cited in 10 Rep. 46, 50 a. In Lampet's Caſe. viz. Johnſon verſus Gabriell. 

4. But where the Teſtator was poſſeſſed of a Leaſe for Years, and deviſed the Profits thereof to 
V. R. for Life, Remainder to another; and afterwards the Deviſee for Life entered with the 
Aſſent of the Executor, and then he in Remainder for Life aſſigned all his Intereſt to another, 
and then the Deviſee for Life died; it was adjudged, that this Aſſignment was void, becauſe 
whilſt the Deviſee for Life was living, he in Remainder had only a Poſſibility to have the Term; 
for the Deviſce for Life had an Intereſt in it ſub modo, becauſe he might have ſurvived the whole 
Term. 4 Rep. 64. B. cited in Fullwood's Caſe. See Sparke verſus Sparke. S. P. 

5. A Leaſe was made to Husband and Wife of a Term for Years, for their Lives, Remainder 
to the Executors of the Survivor ; the Husband granted the Term ; adjudged, that it ſhould not 
bar the Wife, becauſe he had only a Poſſibility to it, if he had ſurvived his Wife, and no Intereſt 
till then. Hill. 17 Eliz. Popham. 

6. Husband and Wife were Tenants in Tail, Remainder to the Right Heirs of the Husband, 
who had Iſſue a Son; afterwards the Father Jevied a Fine to the King, who granted the Lands 
to the Earl of Huntingdon and his Heirs ; the Husband died, and the Widow entered, and was 
poſſeſſed, and then the Reverſion in Fee deſcending on the Son of the Earl, he and the Wi- 
dow joined in a Deed, by which he confirmed all the Eſtate to her, and to the Heirs of her Body, 
by ber Husband begotten ; the Widow died; it was inſiſted, that the Eftate-Tail of the Huj- 
band was barred by the Fine, and that nothing paſſed to the Wife by the Confirmation made to 
her by him who had the Reverſion ; becauſe he had only a Poſſibility to it after the Death of 
the Husband without Iſſue ; and a Poſſibility cannot be transferred ; but it was the better Opi- 
nion, that it might, either by Confirmation or Releaſe, Cro. Car. 342. Baker verſus Millis. 


4 7. Pe. 


Poſſibility. 


G 


7. Deviſe of all his Lands to his Wife for her Life, Remainder of a Moiety thereof to his eldeſt 
Son in Fee, Remainder of the other Moiety to his youngeſt Son in Fee: Proviſo, that his Wiſe 
ſhall pay bis Debts and Legacies ; and if ſhe die before Payment, &c. then his two Sons ſhall pay 
them; and if either of his Sons die before Payment, then the Survivor ſhall have the whole in Fee ; 
the eldeſt Son (in the Life: time of his Mother) releaſed to the youngeſt, all his Right, &c. to 
the Reverſion and Remainder deviſed to him by his Father; it was objected, that this Releaſe 
could be no Bar to his Right, becauſe he had only a remote Poſſibility to the Remainder, for his 
Mother muſt be dead, and the Debts and Legacies muſt be paid before he can have any Title; 
but adjudged, that his Right was extinguiſhed by this Releaſe, for the Poſſibility was not remote. 
inch 54. Hoc's Caſe. 

8. Leaſe of an Houſe for forty Tears, in which the Leſſee covenanted to repair; and at the 
End of the ſaid forty Vears, if upon View of the Leſſor the Houſe ſhould be ſufficiently repaired, 
then the Leſſee, Cc. ſhould have it for forty Tears longer; afterwards the Leſſee aſſigned all the In- 
tereſt aud Term of Years which he had in the Premiſſes; then the Aſſignee made his Wiſe Exccu- 
trix and died, and ſhe aſſigned her Intereſt to the Defendant; then the forty Years expired, and 
the Houſe being in good Repair, the Defendant continued in Poſtęſſion claiming another forty 
Years by Virtue of the original Leaſe made to the Leflee ; but adjudged, that this Poſſibility of en- 
creaſing the Eſtate in the Houle for forty Years longer, it being in good Repair, ſhall not go to 
the Aſſignee of the firſt 40 Vears, but was determined by that Aſſignment which was made to him 
by the Leſſee, for ſuch Poſſibility could not paſs by that Aſſignment, becauſe the Leſſee aſligned 
all the Intereſt only of that Term of Years which he then bad in the Houſe, tho' one Judge was 
of Opinion, that this Poſſibility was inherent and depending on the firſt Term for forty Years; 
Moor 27. Skerne's Caſe. | 

9. The Teftator being poſſeſſed of a Term for Years, deviſed it to his Wife for ſo long Time 
as ſhe ſhould live, and afterwards to his Son, and died; the Widow purchaſed the Inheritance, and 
ſold it to one V. K. and covenanted with the Purchaſer, that it was free from Incumbrances, and 
entered into a Bond for Performance of Covenants, and died, and then the Son claimed the Re- 
ſidue of the Term by Virtue of the Deviſe ; but in an Action of Debt brought againſt him upon 
this Bond, it was held ill, becauſe the Poſſibility that he might ſurvive his Mother was an Incumbe- 
rance by which the Bond was forfeited. Moor 249. 

10. The Earl of Oxford made a Leaſe to his Brother Robert Vere for Life, of the Manor of 
Shotesbrook in Berks, and that if he marry, and his Wife ſhould ſurvive, then jhe ſhould have it for 
Life; Robert, before he married, made a Feoffment of the Manor to T. Nook; and afterwards the 
Earl of Oxford levied a Fine to the ſaid Nook; then Robert married and died, and his Wife ſur- 
vived ; adjudged, that the Remainder to the Wife for Life was deſtroyed by this Feoffment, and 


that this Poſſibility of her having it was included in the Fine, which is likewiſe barred. Moor 
554. Powle verſus Veer. 


(B) 
Deviſe of Poſſibilities, Sce Executory Deviſc. 


15 Here the Teſtator hath only a Poſſibility and no Intereſt, that is the Reaſon why his 
Executors ſhall not have the Term, as where the Teſtator deviſed, &c. to his Hife for 
Life, and if ſbe live till his Son was twenty-four Years of Age, then to him; and if the die before 
that Time, then to B. B. until his Son ſhould arrive to that Age; B. B. died before the Wiſe, 
then ſhe died before the Son was twenty-four Years old; adjudged, that the Executor of B. B. 
ſhall not have the Eſtate till the Son is twenty-four Years old, becauſe nothing was velted in his 
Teſtator, but only a meer Poſſibility of an Intereſt. Gold. 64. 

2. There is a Difference between a Poſſibility founded on a Truſt and a meer Poſſibility, for 
the firſt may be deviſed, but the other cannot, either by the Common Law or by Equity ; as for 
Inſtance, the Teſtator deviſed a Term for Years to Fames Moor, for his Life; and if he ſhoutd 
happen to die before the Expiration of the Term, then he deviſed the Remainder of the ſaid 
Term to Philip Cole, who having only a Poſſibility to have it, if he ſurvived James Moor, deviſed 
all his Intereſt to Richard Cole, he the ſaid Fames Moor being then living ; afterwards Richard 
Cole granted the Term to ſome Friend in Truſt for himſelf ; adjudged, that this Poſſibility being 
founded on a Truſt in Philip Cole to preſerve the Leaſe, he may declare his Will thereof. Moor 
808. Cole verſus Moor. 

3. Deviſe of Lands to a Man and his Heirs, upon Tiuſt, to pay 300 l. per Annum to his 
Daughter Mary for her Life ; and if ſhe have Children, then to pay the ſame to them ſucceſſively, 
and for Want of ſuch Iſſue, then to Anthony, who had Iſſue John, and died; John, in the Life- 
time of Mary, deviſed the Lands to the Plaintiff Biſbop, and then died without Iſſue; adjudged, 
that this Deviſe to Biſbop was void, becauſe John the Deviſor had only a Poſſibility to have the 


Eſtate, if he ſurvived Mary, dying without Iſſue, which was too remote a Poſſibily to veſt any In- 
tereſt in him. 3 Lev. 427. Biſhop verſus Fountaine. 
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Poſtulation. See Ozdinary. (A) 10. 
Powers, See Authozity, (B) 
. | P:emunire; 
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Pꝛemunire. 
(A) | 


1. HE Statutes of Præmunire are 27 Ed. 3. 16 R. 2. both which were made whey 
the Pope uſurped Eccleſiaſtical Juriſdiction here; and the Writ being contra coro- 
nam & dignitatem Regis, it hath been an Opinion, that no Pramunire will lie 
now againſt an Eccleſiaſtical Perſon, becauſe all Eccleſiaſtical Power is ſettled in the 
Crown; but it was reſolved by all the Judges, that theſe Statutes are in Force, and that when 
an Eccleſiaſtical Judge doth uſurp upon the temporal Laws, which are the Birth-right of the Sub. 
ject, he draws him ad aliud examen, and therein he offends contra coronam & dignitatem Regis, 
12 Rep. 50, 

2, The Attorney General proſecuted a Pramunire for the Queen and R. B. againſt the Dean of 
Chriſt-Church in Oxford, and others, and afterwards withdrew his Suit; and it was adjudged, 
that by this Means the Party grieved could not proceed, becauſe the principal Matter of the Pra- 
munire was the putting him out of the Queen's Protection, and the Damages to the-Party are bur 
acceſſary, ſo that the Principal being releaſed, the Damages are ſo likewiſe. 1 Leon. 290. Queen, 
Parrot, and Dean of Chriſt-Church. 

W. Jones 3- The Defendant being ſciſed in Fee, was indicted for a Pramunire, upon the Stat. 13 Eli. 
217.8. C. but before Conviction he made an Entail of his Lands; it was adjudged, that the Attainder ſhall 
relate to the Time of the Offence, and that was before he entailed his Lands, and not to the Time 
of the Judgment, which was afterwards ; and therefo-e the Frehold being in him at the Time of 
the Attainder, ſhall not be deveſted without an Inquiſition under the Great Seal. Cro. Car. 123, 

172. Groſſe verſus Gayer. See Exchequer Seal. (B) 5. 

4. Tenant in Tail was attainted in a Pramunire, he ſhall forfeit his Lands only during Life, 
and afterwards the Iſſue in Tail ſhall Inherit. Trudgeon's Caſe vouched in Dr. Foſter's Caſe, 
11 Rep. 56 and 63. | 

5. In a Prohibition by the King brought againſt a Prior, for that the King having recovered 

alaſt him in a Quare Impedit, he ſent his Brother with an Appeal to Rome, and ſued there to 
avoid the Judgment; upon Not guilty pleaded, it was found againſt the Defendant, and there- 
upon the King prayed Judgment upon the Statute 27 Ed. 3. as in Caſe of a Præmunire; but it 
was adjudged, that he ſhould not have ſuch Judgment, becauſe the Suit was not brought ac- 
2 the Statute, but by a Writ of Prohibition at Common Law. 9 Rep. 71. In Dr. Huſ⸗ 

ey's Cale. 
ol Green and others were indicted at the Old Bailey, for refuſing the Oath of Allegiance in the 
Statute 3 Jac. cap. 4. and being convicted, had Judgment of Præmunire; and upon a Writ of Er- 
pay it was aſſigned for Error, that this Vath is not in Force, but expired with the King, 
for the Words are, That King James is lawful King, Cc. and doth not ſay his Heirs, &c. and the 
Words King James ſhall not include his Succeſſors; beſides, the Statute is, that they ſhall take the 
Oath, and the Indictment is for refuſing the Oath iz his Anglicanis verbis, and then it ſets forth 
the Oath verbatim, ec. that King James is rightful King, which Oath is now gone by his 
Death; and this Statute is not like that of 7 Fac. cap. 4. by which tis enacted, that the Tenor 
of the Oath ſhall be taken; but adjudged, that the Name of tho King ſhews what Perſon was in- 
tended, and it ſhall extend to his Succeſſors: And per Hale, the Tenor is as much as if it was 
verbatim. Raym. 212. Green's Caſe. 
7. Error to reverſe a Judgment in Præmunire, given at the Aſſiſes in Somerſet againſt the De- 
ſendant Perin, for refuling the Oath of Allegiance mentioned in the Statute 3 Fac. cap. 4. which 
is, that he /hall be out of the King's Protection, that his Lands and Tenenements, Goods and Chat- 
tels ſhall be forfeited tothe King, and that his Body ſhall be impriſoned at the Will of the King there 
to remain; he was indicted for this Offence; and upon Not guilty pleaded, the Iſſue was joined 
between him and the Clerk of the Aſſiſes: The Award of the Venire facias was certified thus, 
Super quo præceptum fuit vic Somerſet prad* quod venire faciat, when it ſhould be praceptum eſt ; 
but being in the preterperfe& Tenſe, tis more like a Hiſtory of ſomething which was done be- 
fore the Iſſue joined, than the Record of what the Court did at that Time; and for this Reaſon 
the Judgment was reverſed. 2 Saund. 393. The King verſus Perin. 

8. By the Statute 3 Fac. cap. 4. 'tis enacted, that he who ſpall refuſe to take the Oath of Alle- 
giance (therein preſcribed) being tendered to him by the Juſtices of Peace in their Quarter-S-ſſious, 
they ſball commit him to the Common Gaol, there to remain without Bail till the next Aſſiſes, where 
the ſaid Oath ſhall be again in the ſaid open Aſſiſes required of bim by the ſaid Juſtices of Aſſiſe 
aud Gaol-Delivery, and the Perſon refuſing ſhall incur a Præmunire: The Indictment againſt the 
Defendant upon this Statute, ſets forth, that at the Aſſiſes held before Sir Robert Atkins, Cc. it 
was preſented, that at the general Quarter-Seſlions for the County of Hereford, 14 January, Au- 
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no 30 Car. 2. The Juſtices of Peace did tender the Oath to the Defendant, and he refuſed, and 
that afterwards, at the Aſſiſes held for the ſaid County, 31 Martii, 31 Car. 2. before Sir Robert 
Athyns un juſticiar” Domini Regis de Banco, Ad Aſſiſas in Com* Hereford prad* capiend aſſign* ; 
the ſaid Juſtice Atłyns again tendered the Oath, and he refuſed the ſame ; upon Not guilty plead- 
ed to this Indictment, the Defendant afterwards relifFa verificatione confeſſed it, and Judgment of 
Pr amunire was given againſt him; and now a Writ of Error was brought, and the Error aſſigned 
was, that the ſecond Tender of the Oath was by a Juſtice of Aſſiſe only, when the Statute re- 
quires it ſhould be a Juſtice of Aſſiſe and Gaol- Delivery; and the Defendant being committed by 
the Juſtices in their Seſſions; none can deliver him but they who have Power to deliver the Gaol, 
this was held by one Judge a material Exception ; but the Judgment was reverſed for a Fault in- 
_ curable, and that was in miſreciting the Oath in this Indictment, which by the Statute is in theſe 

Words, And him and them will defend, &c. againſt all Conſpiracy and Attempts whatſoever ; and 
the Words in the Indictment are Againſt all Conſpiracies and Contempts whatſoever. R:ym. 374. 
The King verſus Munſon. 

9. Judgment in B. R. in Debt againſt one Standiſh, who afterwards preferred a Bill in Chan- 
cery againſt the Plaintiff in the Action, to be relieved againſt this Judgment, and obtained a De 
* cree, that he (the Plaintift ſhould acknowledge Satisſaction, and pay to Standiſb forty Marks Colts. 
and thereupon the Plaintift in the Action brought a Præmuntre againſt Standyh, upon the Stacu'e 
27 Ed. 3. cap. 1. and upon a Demurrer two Judges were of Opinion, that Standij was guiliy of 
a Pramunire. Sid. 463. King verſus Standiſh. See 1 Bulſt. 183. 3 Inſt. 119. Hale Ch, Juſt. of 
another Opinion. See Courtney verſus Granvill, and Heath verſus Ridley. | 


Peeſcription. 


Who may preſcribe, for what; and | Who, and for what a Man cannot pre- 
where a Preſcription is good. (A) | ſcribe; and of Preſcriptions which are 


void. (B) 


(A) 


ho may pzeſcribe, foz what; and where a Pꝛeſcription is good, See 
Lve Eſtate per totum. 


1. HERE is a Difference between a Preſcription, Cuſtom, and Uſage; Preſcription 
hath reſpect to a certain Perſon, who, by Intendment, may have a Continuauce for 


ever; as for Inſtance, he, and all thoſe whoſe Eſlate he hath in ſuch a Thing, this 


is a Preſcription ; but Cuſtom is always applied to a certain Place, as Time out of 
Mind there has been ſuch a Cuſtom in ſuch a Place, &c. Uſage differs from both, for that may 
be either to Perſons or Places, as to Inhabitants of a Town to have a Way, or to ſuch 1 Hundred 
in ſuch a County: Thus Tenant for Life cannot preſcribe, but he ſhall have the Benefit of an 
Uſage. 
b ny It was a Queſtion, whether a Park-keeper for Life might preſcribe in himſe'f and Prede- 
ceſſors to have ſuch Profits as incident to his Office; and it was the better Opinion he could not, 
becauſe he hath not any Intereſt in the Office in Perpetuity, neither is there any Inheritance in it ; 
and a Man cannot preſcribe to the Incidents, unleſs he can preſcribe to the principal Thing, 
Dyer 70. Iſham's Caſe. 

3. Caſe, Cc. for diſturbing him in his Common, wherein the Plaintiff declared, that 4. was 
ſeiſed of certain Lands for Life, Remainder in Tail to B. and that they and all thoſe whoſe Eſtate 
they had in the ſaid Lands, had Common appendant to the ſame, and that they eaſed the Lands 
to the Plaintiff for Years; it was objected againſt this Declaration, that Leſſee for Life and he in 
Remainder cannot preſcribe together; but it was anſwered, that all was but one Eſtate. Quære 
I Leon. 177. Hawkſwood verſus Husbands. 1 

4. Caſe, & c. the Plaintiff declared, that A. was ſeiſed of the Manor of B. and that he and all 
thoſe whoſe Eſtate he had in the ſaid Manor, had the Liberty of Foldage in the Town of D. and 


that the Inhabitants thereof let their Lands lie fallow every ſecond Year, and preſcribed, that that's 
| | ' 
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1 Bulſt. 
115. S. C. 


— 


ct. might ſet up Hurdles on their Lands with the Leave of the Lord of the Manor, but not 
otherwiſe; and that the ſaid Lord demiſed the Manor to the Plaintiff, and the Defendant ſet up 
Hurdles on his Land without Licenſe, ſo that he was impaired in the Profits of his Foldage ; it was 
objected, that this Preſcription was riot good, becauſe it was againſt Law to abridge the Subject 
of the Profits of his Lands; but adjudged, that the Preſcription was good, for it did not extend 
to deprive the Subject of the whole Intereſt and Profits of his Lands, but only reſtrained him to 
ſet up Hurdles, Cc. 1 Leon. 14. Punſany verſus Leader. 

5. Caſe, Cc. wherein the Plaintift declared, that he was ſeiſed of an antient Meſſuage in B. 
and preſcribed, that he, and all thoſe, & c. whoſe Eſtate he had in the ſaid Meſſuage, had uſed 
Time out of Mind to ſet up Hurdles in aperta platea of B. near the ſaid Meſſuage every Murket- 
Day, to make Pens for Sheep, for which he received Money, and that the Defendant broke down 
the Hurdles, per quod proficuum amifit ; it was objected, that this Preſcription was too general, it be- 
ing to ſet up Hurdles in aperta platea, not ſhewing whether on his own Lands or on the Lands of 
another; for tho' Fiſhermen may preſcribe to ſet Stakes on other Mens Lands to dry their Nets 
that is for the publick Good, but this is for a private Gain, which cannot be on the Lands of "ag 
other : but adjudged, that the Preſcription was good, for a Market is as well for the Benefit of the 
Publick as Fiſhing. 1 Leon. 108. Ferrer's Caſe. 2 

6. Treſpaſs, &c. the Defendant juſtified as in his Freehold, &c. the Plaintiff replied, that the 
Locus in quo, &c. was Parcel of the Manor of B. grantable Time out of Mind, &c. by Copy of 
Court-Roll, either in Fee or in Tail, or for Lives, and that it was granted to the Plaintiff by 4% 

y in Fee; this Preſcription was traverſed ; and upon Iſſue taken upon the Traverſe it was found 
that the Lands had been Time out of Mind granted in Fee, but never in Tail; adjudged, that it 
was found for the Plaintiff, becauſe the Granting it in Fee was the Efe& and Subſtance of his 
Title, which was found for him ; and the Allegation, that it was grantable in Tail, or for Lives 
was but the Conveyance to his Title. Cro. Elix. 431. Doylie verſus Dod. : 

7. Replevin for Taking unum Equum, unum Spadonem, and two Cows, &c. the Defendant 
in his Avowry, preſcribed in the Place where, Cc. for Common appendant pro omnibus Equis, Se. 
and upon Demurrer it was objected, that this Preſcription did not anſwer the Declaration, becauſe 
the Defendant preſcribed to have Common for all his Horſes, but ſaid nothing as to the Geldings 
but adjudged, that the Preſcription was good, for Equus is a general Term, and compriſeth doch 
Horſes and Geldings, but not Mares. Cro. Eliz. 798. Morſe verſus Stapletou. 

8. Iababitants, unleſs they are incorporated, cannot preſcribe to Matters of Profit in alieno ſolo 
but they may for Matters of Eaſement, as for a Way to Church, &. or for Matters of Dit. 
charge, as for a Modus Decimandi, or to be diſcharged of Tithes or Toll, 6 Rep. 59. Gate- 
wooa's Caſe. 

9. One Preſcription may be pleaded againſt another where one may ſtand with the other; as 
for Inſtance, where a Copyholder of a Bijhop preſcribed, that all Copybolders within the Manor 
had been diſcharged of Tithes ; but not where one Preſcription is againſt another, as where one 
preſcribes to have Lights to his Houſe, and the other preſcribes to ſtop them up. Gods. 183. 
Hughes verſus Keimeſh. 

10. Replevin, Cc. for Taking his Cattle in five Acres of Land; the Defendant avowed as Bai- 
liff of B. B. and laid a Preſcription in him, &c. to have Herbage and Paſturage of the ſaid five 
Acres when it was not ſown ; it was objected, that this Preſcription was not good, it being not 
like a Preſcription to have Common, for that was to take the Profits only by the Mouths of Cat- 
tle, but this Preſcription is to bave the Land it ſelf, for by the Demiſe of the Herbage the Land 
paſſeth ; but adjudged, that the Preſcription was good, becauſe it might have a good Beginning by 
Grant ; and if it may be good by Grant, 'tis good by Preſcription. Minch 6. Sparkes Sir George's 
Caſe, and 45. Pitt verſus Chirke. S. P. | 

11. In a Quo Warranto why the Defendant claimed the Liberty of free Warren in B he plead- 
ed, that he was ſeiſed in Fee of the Manor of B. whereof the Locus in quo, &c. was Parcel, and 
ſo preſcribes to have Liberty of free Warren within all the ſaid Manor and the Demeſnes thereof, 
and that none ſhall chaſe any Game, Cc. in the ſaid Manor and Demeſnes thereof, without his 
Leave; and Iſſue being taken, that he had no free Warren, c. it was found for the Defendant, 
and thereupon it was objected, that his Preſcription was not good, it being to have free Warren in 
the Manor, and in the Demeſnes of the Manor ; for tho' he might preſcribe to have it in his own 
Demeſnes, he cannot preſcribe to have it in the Lands of other Freeholders in the Manor; neither 
ought he to preſcribe to have it as appertaining to his Manor; but adjudged, that the Preſcrip- 
tion was good, as well in the Lands of other Freeholders as in his own; for it ſhall be intended, 
that this-Liberty was before there were any Freeholders in the ſaid Manor, and that their Eſtates 
were afterwards extracted out of the Demeſnes. 2 Cro. 227. Sherington's Caſe. 

12. Treſpaſs, &c. for Entring his Cloſe, and Taking and Carrying away thirty Loads of Thorns 


in a Place called the JY/afte ; the Defendant pleaded, that he was ſeiſed in Fee of a Meſſuage and 


three Acres of Land, &c. and ſo preſcribes to cut down and take al Thorns rowing in the ſaid 
Waſte, to ſpend in the ſaid Houſe or about the ſaid Lands; the Plaintiff e that B. B. was 
ſeiſed in Fee of the Manor of N. whereof the ſaid Waſte was Parcel, and gave him Leave to 
take the Thorns; adjudged, that this Preſcription by the Defendant excludes the Lord, ſo that he 
can neither cut or licenſe any other to cut theſe Thorns, 2 Cro. 256. Duglaſſe verſus Kendal. 
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13. Sir Randulph Creu, and all thoſe whoſe Eſtate he had in the Manor of Creu, Time out of 
Mind had Turf to burn in his Houſe in Creu-Hall, which Turfs they had in a great Waſte, 
called Oakhanger-Moor, and being interrupted, he preferred his Bill in the Star-Chamber, againſt 
Sir Tho. Vernon, and his Son George, who was a Barriſter at Law, &c. who put in their An- 
ſwer, and therein affirmed, that the Owners of Creu- Hall did take Turf, but that it was by Li- 
cenſe, and affirmed, that they had a Relcaſe of all Right they had by Preſcription; which Re- 
teaſe being read in Court at the Hearing of the Cauſe, it appeared to be a Grant from Sir The. 
Vernon to one Fulchurch, to take Turfs in the ſaid Moor to burn in his Houſe in Creu, ſor e- 
ver; it was objected, that this Preſcription was deſtroyed by the new Grant; but adjudged, that 
it was not, and that the Grant ſhould enure as a Confirmation of the Preſcription. Moor 818. 
Crew verſus Vernon. | | | 

14. Error in B. R. of a Judgment given in a Court of Pie-powders; for that it was alledged to 2 Cro. 
be a Court held at Rocheſter by Preſcription, and alſo by Grant or Charter; which cannot be, be- 313. S. c. 
cauſe the Preſcription is diſtroyed by the Grant; but adjudged, that it was not, and that the Pre- 2 Bulſt. 
ſcription continues, unleſs tis altered by the new Charter. Moor 830. Goodſon verſus Duffield. * — 
Poſtea Trial. (D) 11. S. C. 


15. Preſcription to have Timber to repair an old Houſe, or to build new Houſes, is good, with- 
out any Manner of Conſideration expreſſed, 2 Cro. 25. 

16. Treſpaſs for Breaking and Entering his Cloſe, and cutting down and carrying away his 
Graſs ; the Defendant pleaded, that the locus in quo, &c. was a certain Piece of Land in the 
Pariſh of B. and ſo laid a Preſcription in the Inhabitants of the ſaid Pariſh to enter into the ſaid 
Land, and cut Ruſhes to ſtrew the Church on ſuch a Day, &c. adjudged, that this Preſcription 
was good, for it was in Nature of an Eaſement, and not a Profit apprend:r in another Man's Soil. 

March 16. Bond's Caſe. 

17. Caſe, &c. wherein the Plaintiff declared, that the Office of Poſt-Maſter was an antient 
Office, to which ſeveral Fees were belonging, for carrying Letters; but did not ſay, Time out 
of Mind ; adjudged, that it being an antient Office, and the Plaintiff having alledged, that ſuch 
Fees did belong to it, he need not preſcribe in the ſame. Latch 87. Stanhope verſus Ecqueſter. 

Godb. 47. Parker verſus Herold. S. P. 2 Leon 114. S. C. 

18. Caſe, Oc. in which the Plaintiff declared, that he was ſeiſed of a Cloſe called Hayes, next „ Roll. 
the River O. and that the Defendant was poſſeſſed of another Cloſe, called Erove-Me ad- Cloſe, Rep. 288. 
on the other Side of the ſaid River; and that he, and all the Poſſeſſors of Grove-Mead-Cloſe, S. C. 
Time out of Mind have uſed to make a Hedge on the Bank of the ſaid River, next the Water, 2 Cro. 
which the Defendant had not done, by Reaſon whereof the Cattle paſſed thro' the River on 45 * 
the Plaintift's Land ad damnum, Cc. after a Verdict for the Plaintiff, it was moved in Arreſt of o. N 
Judgment, that the Preſcription is ill, becauſe that ought to be either by Way of Cuſtom in a par- 
ticular Place, or in a Perſon by Reaſon of the Continuance of his Eſtate ; but a Poſſeſſor or Oc- 
cupier is no ſuch Perſon, for that may be for an Hour or leſs ; and for this Reaſon the Preſcrip- 
tion was adjudged ill. Palm. 331. Holbach verſus Warner. 

19. The Lord of the Manor of Milden-Hall brought an Action againſt the Defendant, for a 7 
Treſpaſs in a Cloſe, called Weſtrow- Hills, who juſtified, that the Cloſe was Parcel of the Manor, uf 2 
and that he is one of the Free Tenants of the ſaid Manor, and ſeiſed in Fee of an antient Te- 1 Vent. 
nement there, and that there are other Freehold and Cuſtomary Tenements, Parcel of the ſaid Ma- 163, 251. 
nor, and that omnes tenentes of the ſaid Tenements have had ſolam & ſeparalem paſturam, for all S. C. 
their Cattle levant and couchant in the Cloſe, called Weſtrow- Hills (except Hogs, Sheep, and 
Northern Steers) every Year, omni tempore Anni, (except from the Feaſt of St. Edmund, to the 
25th Day of March next following) as appertaining to their ſeveral Tenements, and ſo brings his 
Caſe within the Preſcription ; to which the Plaintiff demurred, and the Queſtion was, Whether 
this Preſcription was good to exclude the Lord of the Manor; the Ch. Fuſt. Vaughan and Tyrrell 
held, that it was not good, J. *Tis generally agreed for Law, that a Preſcription to have ſo/am G- 
ſeparalem * Communiam in a certain Place, doth not exclude the Owner of the Soil ; but why it * 1 Ing, 
doth not, is not ſo plain by that Book; there are two Notions of the Word Communia; one is 122. 
the I[nteres? in the Common, which one Commoner hath againſt another, not to have his Com- 
mon ſur-charged, for this is meerly between Commoners, and not for a. Commoner againſt the 
Lord, or for him againſt them; and in this Senſe there may be ſola & ſeparalis Communia, be-auſe 
one may have a Right of Common, and no more; and one Part of the Tenants of a Manor 
may have a fole Right of Commoning in a certain Place, excluding the other Tenants, and 
may cla'm there Jolam & ſeparalem Communiam * a cateris Tenentibus Manerii : The other + 4 Rep. 
Notion of a Common is, where one or more hath a Right of Paſture, with the Owner of the. 3, Foy- 
Soil; and in this Senſe tis not poſſible for him, or them, to have ſolam & ſeparalem Communiam, ſton o. 
becauſe one alone cannot at the ſame Time have that which he is to have and enjoy with an- Cratch- 


4 other; he may have ſolam & ſeparalem paſturam in ſuch a Cloſe, and by this all other Perſons 6 

, are excluded to have Paſture in that Cloſe ; and in this Senſe the Word Solam ſignifies totam pa- 

, ſturam; and where a Man grants totam paſturam, the Grantor reſerves nothing for himſelf ; but 

v if afterwards he reſtrains thoſe general Words, certainly the Reſtriction muſt be for his own Bene- 

10 fit, and not for the Benefit of the Grantee; therefore in the Principal Caſe, the Preſcription be- 

oy ing to have ſolam & ſeparalem paſturam. in ſuch a Cloſe, all the Paſture muſt paſs ; but the Re- 
ſtriction (except for Hogs, Sheep and Northern Steers) muſt be for the Benefit of the Lord of 

0 the Soil, and therefore this is not a good Preſcription to exclude him ; the Court was divided ; 


but 
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but the Court of B. R. held this Preſcription to be good; as tis reported by Juſt. Levinz. Vangh, 


251. North verſus Coe. | - FE me: | 
teig. 20. In Replevin, &c. the Iſſue was upon à Preſcription to have Common in ſuch a Place for one 


Cow and an half ; and after a Verdict for the Plaintiff, it was objected, that a Man could not pre- 
ſcribe to have Common for a Cow and an half ; but adjudged, that. it ſhall be intended, that two 
Men had but one Cow, and fo each of them had half a Cow: Sid. 226. Ellard verſus Hill, 
21. In Treſpaſs for Breaking his Cloſe ; the Defendant preſcribed, that the Inhabitants of H. 
Time out of Mind, had uſed to dance there, at all Times of the Tear, for their Recreation, and 
ſo juſtified to dance there; Iſſue was taken upon this Preſcription; and the Defendant had a Ver- 
dict; it was objected againſt him, that a Preſcription to dance in the Freehold of another, and 
ſpoil his Graſs, was ill, eſpecially as laid in the Plea, viz. At all Times of the Tear, and not at 
eaſonable Times; and for all the Inhabitants, Cc. who, tho" they may preſcribe in Eaſements, 
which are neceſſary, as a Way to a Church, Cc. yet not in Eaſements for Pleaſure only, as to 
dance; but adjudged, that the Preſcription is good, and tho” it might have been ill on a Demur- 
rer, yet Iſſue being taken upon it, and found for the Defendant, tis good. 1 Lev. 176. Abbot 
verſus Weekly. . 
t Vent. 23. In Replevin, the Defendant avowed Damage- ſeaſant in his Freehold ; the Plaintiff replied 
11154 in Bar, that there is a Cuſtom for the Copyholders of the Manor of H. to have ſolam paſturam 
11 omni tempore anni, and that he by Licenſe of T. S. a Copyholder, c. put in his Cattle ; the 
324. S. C. Parties 1 Iſſue upon this Cuſtom, it was ſound for the Plaintiff, and objected in Arreſt of 
Judgment, that this Cuſtom was not good, becauſe it excluded the Lord ; but adjudged, that it 
did not, but as to the Paſture only, for the Lord ſhall have the Mines, Coals, Timber and Trees, 
Cc. then it was objected, that the Plaintiff did not aver, that the Cattle were /evant and couchant 
on the Copyhold ; adjudged he need not, becauſe this is not a Common, but Paſture ; for tho? 
Levancy and Couchancy is the Meaſure of the Common; tis not ſo of Paſture ; and here the 
Copyholder is to have the whole Paſture ; it was objected, that Commoners ought to depaſture 
their own Cattle, and not thoſe of Strangers ; but adjudged, that this being a Right of Paſture, 
and not for Common, it may be taken by the Cattle of Strangers. Laſtly, that this Licenſe is 
good per Parol without Deed pro hac vice; tis true it would be otherwiſe, if it was for a cer- 
tain Time, becauſe that would amount to a Grant, and then it mult be by Deed. 2 Lev. 2. Hop- 
eins verſus Robinſon, See Trigg verſus Turner. | 
23. In Treſpaſs, the Defendant juſtified, for that he had a Drift of Common, to ſee that it 
was not ſurcharged, and that the Beaſts taken were a Surcharge, for which he detained them till 
51. was paid, Cc. and upon Demurrer, it was objected, that a Preſcription for Drift of Com- 
mon doth not warrant a Diſtreſs, he ſhould have preſcribed to diſtrain ; adjudged, that *tis a 
Thing of Common Right, for the Preſervation of the Common, 2 Lev. 87. Bromfield verſus 
Teigh, 


(B) 


Cho, and koꝛ what a Man cannot pꝛeſcribe; and where a Pꝛeſcription 
is void, and not good. See Varren. (A) 2. Action on the Caſe. (I) 4. 


10 1. HT Reſpaſs, c. for Carrying away thirty Loads of Clay in B. B. digged there for the Uſe 
471.8. C. | of the Plaintiff; the Defendant pleaded, that he is an Inhabitant of B. B. whereof the 
; Place where, Cc. is Parcel; and that there is a Cuſtom there, for every Inhabitant to dig and 
* And. carry away Clay in B. R. for his neceſſary Uſe; and that the Plaintiff not being an Inhabi- 
15. Wake- tant there, had digged the Clay, &c. and that he, the ſaid Defendant had carried it away for 
teldv. his neceſſary Uſe; and upon Demurrer adjudged, that the 1 was not good, for the 
* Defendant 12 that every Inhabitant might dig Clay, ſo that by this Preſcription he ſhall 
* have what he digs, either by himſelf or his Servant, but not that which is digged by a Stranger, 
as the Plaintiff in this Caſe was; for by the Plea it appears he was no Inhabitant in B. B. and 
tis probable he might have Leave from the Lord of the Soil to dig Clay. Cro. Elix. 434. Stiles 

verſus Butts. 

2. Replevin, &c. the Defendant avowed, for that he was ſeiſed in Fee of the Rent, and pre- 
ſcribed to diſtrain for it in that Land, &c. adjudged, that the Prefcription was not good, becauſe 
he preſcribed in the Diſtreſs, and not in the Rent it ſelf. Cro. Elix. 673. Stephens verſus 
Lewis. | 

3. A Preſcription to have wild Swans, which are ferræ nature, and not marked, nidificantes 
frequentantes within ſuch a River or Creek, is not good, for he cannot have any Right to 
to them, but only as they are in ſuch a Place; but if the Preſcription had been, that within ſuch 
a River there had been Time out of Mind wild Swans, not marked, nidificantes, &c. and that 
ſuch an ' Abbot and his Predeceſſors, have always uſed to have and take to their own 
Uſe ſome. of the ſaid wild Swans, Cc. ſuch a Preſcription had been good. 7 Rep. 15. Caſe of 
Swans. | | HF = | 
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4. + 28 Oc. to take the Under-wood growing on the Lands of another Man, adjoining 
to my Land, to make the Hedges of the Land on which the Wood did grow, is not good, be- 
cauſe it ſounds in Charge, and is not for the Benefit of him who preſcribes. 1 Leon. 313. Leigh 
verſus Okely. N 

5. A Man cannot preſcribe by a Que Eſtate to any Thing which lieth in Grant, and which 
cannot be aliened without Deed or Fine; but if he will preſcribe for ſuch Things, it muſt be 1; 
bimſelf and his Anceſtors, becauſe in ſuch Caſe he comes in by Diſcent, without any Grant; but 
when the Thing lieth in Grant, ſuch Grant is but a Conveyance to that which is claimed by 
Preſcription, and in ſuch Cafe a Que Estate may be alledged; as for Inſtance, a Huadred lieth in 
Grant, and a Leet is derived out of it ; now, if a Man claims a Title to the Leet, he may pre- 
ſcribe, that he and his Anceſtors, and all thoſe whoſe Eſtate he hath in the Hundred, Time out 


of Mind, had a Leet. 1 Inſt. 121. 


6. Preſcription to have Pot-Water out of ſuch a River, and the Jury found, that he ought to 
have it, paying fix Pence every Tear ; adjudged, that he had failed in his Preſcription: 5 Rep. 78. 
In Grey's Caſe. 

7. Replevin, c. the Defendant avowed for Damage-feaſant ; the Plaintiff replied, and ſet 
forth, that he had a Cloſe adjoining to the Defendant's Cloſe ; and that the ſaid Defendant, and 
all the Occupiers of the ſaid Cloſ:, Time out of Mind, ec. had uſed to make the Fences be- 
tween the faid Cloſes, and for want of Fences his Beaſts eſcaped, &c. Iſſue was taken upon the 
Preſcription, and found for the Defendant ; and it was moved in Arreſt of Judgment, that the 
Preſcription was not good; for to preſcribe, that every Occupier of the Cloſe was to make the 
Fences, is two gerieral, for that Word extends to a Tenant at Will, Tenant at Sufferance, or e- 
ven to 4 Diſſeiſor, for he is an Occupier ; and for this Reaſon it was adjudged ill; but ſuch a 
Preſcription, to pay fo much Money in Diſcharge of Tithes by the Occupiers of Lands, is good, 
becauſe it goes in Diſcharge, and is fot the Benefit of the Land, and Tithes ariſe, by occupying 
the ſame. 3 Cro. 445. Anſl:y verſus Lewknor. Cro. Car. 302. Baker verſus Berriman. S. P. 

8. Cafe, for not ſcouring a Ditch, wherein the Plaintiff preſcribed, that the Inhabitants of the 
Bell- lun in Maidſtone & omnes alii tenuram illam prius habentes mundare debuere & conſuc- 
ver, &c. adjudged an ill Prefcriprtion ; for it ought to have been. quod ipf & pradeceſſores ſur de 
tempore cujus contrarium, 2*c. or, that ſuch a Perſon, and all choſe whoſe Eſtate he hath, &c. for 
"tis a very incertain Preſcription, to alledge, that all the Tenants of the Houſe ought to ſcout 
the Ditch, for that extends to Tenants in Fee, for Life, for Years or in Tail; and the Preſcription 
being the Foundation of the Action odght to be certain. Godb. 5 4. Joyce's Caſe. Antea 27. 

9. Preſcription for a Turn or Hundred-Court, and doth not ſhew any, or what Eftate he had 
therein, or before whom it was he'd; and for theſe Reaſons it was adjudged ill; and a Preſcrip- 
tion to a Hundred by a Que Eſtate, is not good, becauſe a Hundred is not manurable, but lies in 
Grant : Tis true, if the Defendant had alledged, that the King, and all they who were ſeiſed of 
the Hundred, have had, and Time out of Mind have uſed to have a Court, Cc. that had been 
good, 1 Brownl. 198. Darney verſus Zardington. | | = : 

10. Inhabitants, unleſs they are incorporated, cannot preſcribe to any Thing of Profit in the 
Sol of another Man; but in Matters of Eaſement, as in a Way to a Church; or in Matters of 
Diſcharge, as in a Modus decimandi; or to be diſcharged of Tithes or Toll, they may preſcribe. 
6 Rep. Oo. Gatewood's Cafe. Dyer The Caſe of Iflebrewers Park, which was a Preſcription for 

h eefers for Life, not good. | | | | 1 

11. In Treſpaſs, Cc. for Taking Turf in the Waſte of the Manor, &c. the Defendant juſti- 
tied, for that Time out of Mind, uſitatum fuit, that every Tenant for Years of an antient Mel- 
ſuage and Cloſe, in the ſaid Manor, had Common of Turbary in the Waſte, Sc. and that he 
was poſſeſſed of an antient Meſſuage ard Cloſe, Cc. which was leaſed to him for a certain Term 
of Years, with all Commons thereunto appertaining ; adjudged, that tho' this Common was ap- 
perrenant to the Meſſuage and Cloſe, yet the Leſſee cannot have it, becauſe he being Leſſee for 
Years, and having preſcribed by an «/ita:zum fuit, he can have no Right by ſuch Preſcription; for 
an Uſage ought to be perpetual, which cannot be in this Caſe, becauſe 'tis interrupted by every 


* See (A) 
pl. 19. 


2 Cro. 
152. S. C. 


new Leaſe; beſides, Leſſee for Years can never have Right to a Common by Preſcription, be- 


cauſe there is a certain Commencement and Determination of his Eſtate; and an Uſage annex- 
ed to ſuch an Eſtate, cannot be good. 1 Bruljt. 17. Grimes verſus Peacock, Poſtea Unity of Poſ- 
ſeſſion. (A) 7. S. C. 

12. In Debt for Rent, the Defendant confeſſed the Leaſe, and the Rent reſerved on it, but 
pleaded a Preſcription to Common in ten Acres in E for his Beaſts levant and couchant on the 
Tenements every Year after the Corn was ſowed, from the 7th of Auguſt, till the Corn was 
reaped, and carried away; and that before any Rent became due, the Plaintiff encloſed the ſaid 
ten Acres, ſo that the Defendant could not uſe his Common; but becauſe he did not ſet forth 
in his lea, that the Land was then ſowed with Corn, it was adjudged againſt him; for if it 
was not ſowed, then by his Preſcription he is not to have Common; beſides, he did not alledge, 
that the Plaintiff kept thoſe ten Acres encloſed ; for it was lawſul for the Defendant to break 
down the Incloſure, to take his Common. 2 Co. 679. Sanderſon verſus Harriſon. 

13. One Preſcription cannot be pleaded againſt another, unleſs the firſt is anſwered or tra- 
verſed ; as for Inftance, the Plaintiff preſcribed for a Fold-Courſe for 300 Sheep, in ſeventy A- 
cres of Land in B. every Year, from fourteen Days after the Corn was carried away, till _ 
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2 Roll. 


Rep. 309. 


Day, when the Lands ſhould be ſowed again; the Defendant pleaded, that there is a Cuſtom 
within the ſaid Town of B. that any one may encloſe any Part of his Lands lying in the Com- 
mon Field, when it was not ſown, Cc. this Plea in Bar was adjudged not good, becauſe it 
did not anſwer or traverſe the Preſcription in the Declaration. Cro. Car. 432. Spooner verſus 
Day. | 

4 4. One preſcribed, that all the Occupiers of B. Habuerunt and habere conſueverunt Common 
in ſuch a Town in C. ratione Vicinagii, without alledging, Time out of Mind; and for that 
Reaſon it was adjudged ill pleaded ; tho* ſo much was implied, becauſe the Preſcription is the 
Foundation for this Common by Vicinage ; but 'tis otherwiſe where a Man claims Common ap- 
pendant ; for in ſuch Caſe the Plea would be double, if the Defendant preſcribed to it. Latch 
161. Fenkin's Caſe. 

15. In Treſpaſs, for Feeding on his Paſture-Ground ; the Defendant preſcribed, that he, and 
all thoſe whoſe Eſtate he had in the Manor of Haſſop, had Common for all Sheep levant and 
couchant on the ſaid Manor; the Plaintiff took Iſſue upon this Preſcription, and upon the Trial 
the Evidence was, that this Manor was purchaſed by the Plaintiff of Coparceners, and that he 
bought the Inheritance of one Moiety firſt, and at the ſame Time had a Leaſe of the other Msi- 
ety for a Term of Years, and purchaſed the Fee of that Moiety afterwards ; another Part of the 
Evidence was, that the Plaintiff had Common only for his own Sheep; two Judges were of O- 
pinion, that he had failed in his Preſcription upon the firſt Part of the Evidence, becauſe it was 
entire as the Common in the whole Manor, when he purchaſed it by Parcels; therefore, ſince 
it was ſevered by his own Act, and not by Act of Law, (as by Partition) tho" it was reunited 
again in him, yet he ought to make a ſpecial Preſcription ; but all of them agreed, that the 
Preſcription was ill upon the ſecond Part of the Evidence ; for he had preſcribed for Com- 
mon for all Sheep Levant and Couchant, &c. and the Evidence was, that he had Common on- 
ly for his own Sheep ; belides, it did not appear, whether this Common was appendant or 
appertenant. Palm. 362. The Earl of Devon verſus Eyre. 

16. Caſe, c. in which the Plaintiff declared, that he was ſeiſed of Lands, &c. and that he 
and all thoſe whoſe Eſtate he had therein, fmul cum quibuſdam aliis tenentibus Tenants by 
Copy of Court-Roll of a Manor in H. have Time out of Mind had ſolam paſturam in ſuch 
a Cloſe, &. and upon Demurrer to this Declaration, it was objected, that this Preſcription is 
ill, becauſe he preſcribed in a Que Eſtate in himſelf, fimul cum aliis Tenentibus, &c. of a Ma- 
ner in H. which is incertain both as to the Tenants, and as to the Manor; for 'tis not faid of 
what Kind, or of what Number thoſe Tenants are, nor what Manor; for 'tis only of a Ma- 
nor in H, and there may be ſeveral Manors in one Vill, and every Manor hath a certain Name ; 
and it was adjudged accordingly. 2 Lev. 178. Underwo d verſus Sanders. 

17. Caſe, &c. wherein the Plaintift declared, that he was ſeiſed in Fee of a Cloſe, called 
Langdales, and ſo preſcribed for a Way leading from the Highway thro' a Place called Badſh- 
Well- Lane, to a Place called Langdale-Lane, and from thence to his ſaid Cloſe, called Langdale, 
and that the Defendant had ſpoiled Badſ/ly-I/e1!-Lane, with his Carts and Carriages; that the 
Way was of no Ule to the Plaintiff, &c. The Defendant pleaded in Bar, that V. V. was ſeiſed 
in Fee of a Cloſe, called Hadſiey-Mell-Cloſe, and then lays a Preſcription in the ſaid . V. for a 
Way through Badſley-Hll-Lane to the ſaid Cloſe, and ſo back again, and juſtified the Going thi- 
ther with his Carts, &c. The Plaintiff in his Replication confeſſed, that V. V. was ſeiſed, &c. 
and had a Way from the Lane to the Cloſe ; but that the Defendant, ia uſing the ſaid Way, did 
go beyond that Cloſe to another Cloſe, called Warton Langdales, and ſo back again; the Defen- 
dant rejoined, as before, in his Plea; and upon Demurrer to the Rejoinder the Plaintiff had Judg- 
ment, becauſe the Defendant having preſcribed to a Way to a Cloſe, he cannot juſtify the go- 
ing beyond it. Lutw. Abr. 40. 1 Mod. 190. S. P. Langhton verſus Ward. 

18. In Repevin, &c. the Defendant made Cogniſance, for that he and ſeveral other Perſons 


were ſeiſed aud poſſeſſed of 217 Catile-gates in Midleham Moor, and fo juſtified the Taking the 


Plaintift's Cattle' Damage-feaſant ; and upon Demurrer the Plaintiff had Judgment, becauſe the 
Defendant did not ſhew any Manner of Title to thoſe Cattle-gates, either by Grant or Pre- 
ſcription. 2 Lutw. 1157. Wood verſus Atkinſon. | 


19. Reſcous, &c. in which the Plaintiff declared, that he had diſtrained 300 Sheep, and 


would have impounded them for Damage-feaſant, but that the Defendants reſcued them, Cc. 


The Defendants plead, that Anthony, late Biſhop of Norwich, was ſeiſed in Fee of the Manor 
of N. and that the ſaid nuper Epiſcopus, and his Predeceſſors, Time out of Mind, had Liberty of 
Faldage and a Fould-Courſe, for 300 Sheep in and upon the Plaintiff's Cloſes at certain Times 
of the Year, and fo juſtifies the Putting in his Sheep under a Leaſe from the Biſhop of the ſaid 
Faldage and Fould-Courſe, and that they were Depaſturing there, &c. the Plaintiff in his Re- 
plication made a Title to himſelf of the Cloſes, under a Grant from the Biſhop before the Leaſe 
made to the Defendants, and traverſed the Preſcription, of the Liberty of Faldage and Fould- 
Courſe; the Defendants take Iſſue upon the Preſcription, and had a Verdict; but the Judgment 
was ſtay d, becauſe the Preſcription to have a Faldage and Fould- Courſe could never extend to the 


Depaſturing, becauſe* Faldage is to have other Mens Sheep folded on my Lands; and tis incoyſi- 


ſtent with a Fold-Courſe ; therefore having confeſſed the Treſpaſs, and not made a good Ju- 
ſtiſication, they cannot have Judgment, 2 Lutw. 1249. Sharpe verſus Bechenow. 


20. Treſ- 
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20. Treſpaſs, & c. for Breaking his Cloſe; the Defendant pleaded, that T. & was ſeiſed in Fee 
of a Water-mill and Mæur, and fo preſcribed to come on the Plaintift's Cloſe to repair the Wear: 
The Plaintift, in his Replication, confeſſed the Seiſin, and the Cuſtom to repair the Wear, but 
ſaid, that T. S. had extended the Wear beyond the autient and uſual Place, upon which they were 
at Iſſue; but nothing appears farther. 2 Lutw. 1515. Morgan verſus Evans, 

21. In Replevin, the Caſe upon the Pleading was, that ſeveral Freeho/ders and Copyholders of a 
Manor preſcribed to have the ſole and ſeveral Feeding of 100 Acres of Paſture, &c. for all their 
Beaſts upon their ſeveral Freeholds and Copyholds every Year, at all Times in the Tear, Oc. and 
upon Demurrer the Court of Common Pleas was divided upon the Queſtion, whether this Preſcrip- 
tion was good, or not; and afterwards the Chief Juſtice North held it to be void, becauſe ſeveral 
Freeholders cannot join or be joined in a Preſcription to claim an Iatereſt in another Man's Soil, as 
annexed to their ſeveral Eſtates; and becauſe the Claim of ſole and ſeveral Paſture, is an [ntereſt 
which cannot be claimed by Preſcription and Cuſtom both together, as tis in this Caſe by Free- 
holders and Copybolders; and another Reaſon is, becauſe this Preſcription and Cuſtom wholly ex- 
cludes the Owner of the Soil at all Times, which the Law will not allow. As to the firſt of theſe 
Reaſons, tis true, ia Preſcription may be laid in ſeveral Perſons, where it tends only to Matters of 
Eaſement or Diſcharge, but not where it goes to Matter of Intereſt or Profit * in alieno ſolo, for 
that is a Title, and the Title of one doth not concern the other ; therefore ſeveral Men having ſe- 
veral Eſtates, cannot join in making a Preſcription ; beſides, ſola & ſeparalis paſtura cannot be 
claimed to exclude the Owner of the Soil; he may be excluded for a certain Time; and ſo is Pitt 
and Cheek's Caſe. Hutt. 45. which Caſe is likewiſe reported in 6 Rep. by the Name of Spark,'s 
Caſe, where 'tis held, that a Man may preſcribe to have ſolam weſturam from ſuch a Day to ſuch 
a Day, and thereby the Owner of the Soil may be excluded; this is likewiſe ſaid by my Lord 
Coke. 1 Iuſt. 122. a. and immediately afterwards he tells us, ſo a Man may preſcribe to have ſepa- 
ralem paſturam, (i. e.) in the ſame Manner as he may have ſolam veſturam; the Owner of the Soil 
may be likewiſe {tinted as to the Quality and Number of the Cattle; and ſo is Kendrick and Par- 
giter's Caſe. 2 Brownl. 64. he may be excluded as to ſome Kind of Profits; as for Inſtance, a Man 
may preſcribe to have omnes ſpinas growing on his Waſte; and ſo is Duglaſſe and Kendal's Caſe ; 
but there is no Cale in all the Books, of a ſole Paſture at all Times in the Tear, but in Hutt. 45. 
and there tis made a Profit apprender, and the moſt conſiderable Profits were flill left in the Owner 
of the Soil. 1 Vent. 383. Potter verſus North, that the Preſcription is good. 2 Lev. 2. S. P. 2 Saund. 
320, 324. S. P. 1 Mod. 74. S. P. 

22. In Treſpaſs, &c. for Chaſing, c. ſixty Sheep, &c. the Defendant juſtified, for that the 
Place where, &c. was the Freehold of John Theed ; the Plaintiff preſcribed for Common for ſixty 
Sheep, levant and couchant upon his I enement, c. and avers, that he put in ſixty Sheep, Cc. to 
eat the Graſs and Uſe the Common, &c. The DefenJant rejoined, and traverſed the Preſc: iption, 
upon which they were at Iſſue, and the Plaintiff had a Verdict; and amongſt other Exceptions 
which were made in Arreſt of Judgment, this was one, (viz.) that the Plaintiff did not alledge 
that the ſixty Sheep which he put in the Place, where, &c. were levant and couchant upon his 
Tenements ; and if they were not, then the Defendant might lawfully diſtrain them Damage- 
feaſant; but adjudged, that after a Verdict it ſhall be intended, that the Sheep of the Tlaintift 
were in'the Place where he had preſcribed to have Common; for otherwiſe the Defendant mighr 
have taken Advantage of it by a Demurrer in his Rejoinder ; but when he rejoined and traverſed 
the Preſcription, and it was found againſt him, the Want of ſuch Averment, and ſeveral other 
ſmall Faults are aided by the Statute of Jeofails ; and ſo it was adjudged in Prance and Tringer's 
Caſe. 2 Cro. 44. 1 Saund. 226. Stennel verſus Hogg. 

23. In Treſpaſs for Breaking his Cloſe at Derby, and Treading down his Graſs, and feeding it 
with Cattle, &c. The Defendant, as to all the Treſpaſs, except with two Horſes and two Mares, 
pleads Not guilty; and as to them he pleads in Bar, that the Place where, &c, was twenty A- 
cres of Land in Derby, and Time out of Mind Parcel of a common Field, called Littlefield in Der- 
by, and that the Borough of Derby is an antient Borough, and that the Defendant tempore quo G- 
diu antea was a Burgeſs of the ſaid Borough; then he lays a Preſcription in the Corporation for 
Common, (viz.) that the Mayor and Burgeſſes for themſelves, and for every Burgeſs of the ſaid 
Corporation, had Common in the Place where, being Littlefield, for all their commonable Cattle ; 
and ſhews in what Manner, and brings himſelf within the Preſcription, and that he put in the 
ſaid Cattle to uſe his Common, quæ eſt eadem tranſgreſſio, & c. and upon Demurrer it was objected, 
that this Plea. was ill, becauſe the Defendant had preſcribed for Common in groſs ſans nombre 
when there is no ſuch Common; for if ic ſhould, then the Corporation might ſurcharge the Com- 
mon, there being no Reſtraint to the Number of their Cattle, inſomuch that the Proprietor or 
Owner of the Soil would be wholly excluded; therefore he ſhould have laid this Preſcription for 
all Cattle levant and couchant within the Vil; to which it was anſwered, that Littleton in enu— 
merating the ſeveral Sorts of Commons, mentions a Common in groſs ſans nombre to be one. Co. 
Litt. 122. a. and that he who hath Right to ſuch Common, cannot ſurcharge it, for if he doth, 
the Lord or Owner of the Soil may diſtrain; 'tis true, if the Defendant had claimed this Common 
as appendant or appurtenant, there the Preſcription muſt be for Cattle /evant and conchant ; but 
this was a Claim of a Common in groſs, &c. and in ſuch Caſe it had been improper to preſcribe 
for Cattle /evant and courhant, &c. now, if a natural Perſon had claimed it, the Preſcription 
had been good to fay, that he and all his Anceſtors, whoſe Heir he is, Time out of Mind, had 
Common in the Place where, Cc. pro omnibus averiis ſuis, without relating to any Eſtate, and 
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without ſaying levant and couchant, becauſe he had no Land upon which they might be levaz; 
and couchant ; and a Corporation way preſcribe for themſelves and for every Burgeſs in the ſame 
Manner as a natural Perſon may; *tis true, as before mentioned, if a natural Perſon had claimed 
Common appendant or appurtenunt, he mult have alledged a Seiſin of Land for which he claimed 
* See it, and that he and all thoſe whoſe * Eſtate he had in the ſaid Land, had Time out of Mind, Com. 
Goodwin mon, c. in the ſaid Land, pro averiis ſuis levant and couchant on the ſaid Land; but "tis other. 
mon Preſcription for Common in groſs: But after all it was adjudged, that the Plea was ill, 
becauſe the Defendant in his Preſcription did not aver, that the Cattle were levant and couchant 
within the Vill, and that it had been good, if thoſe Words had been pur in; thg' Kehnge Ch. Juſt, 
politively affirmed, that there could not be any Common in grols ſans nombre. 1 Saund. 344. 
Mellor verſus Spateman. | 
24. Treſpaſs, & c. by the ſame Plaintiff as in the laſt Caſe againſt the Defendant M/alker, ſor 
Breaking his Cloſe in Littlefield in Derby, Cc. on the firſt Day of April, 21 Car. 2. The De- 
fendant pleaded the like Plea as before, and juſtified the Putting in his Cattle oz the firſt Day of 
Auguſt, 20 Car. 2. and averred, that they were his own Cattle, and levant aud couchant within 
the Vill of Derby (all which was omitted in the Plea in the foregoing Caſe) que eſt eadem trans- 
greſſio, &c. and upon Demurrer it was objected to this Plea, that the Plaintift had laid the Treſ- 
paſs to be done on the firſt Day of April, 21 Car. 2. and the Defendant juſtified on the firſt Day 
of Auguſt, 20 Car. which varies from the Time in which the Treſpaſs was laid in the Declaration, 
whereas he ought to juſtify on that very Time; but adjudged, that the Plea was good in Sub- 
ſtance, becauſe the Defendant had averred quæ eſt eadem tranſgreſſio, of which the Plaintiff 
complained ; and the Plaintiff having demurred generally to it, this is but Matter of Form, and 
not Subſtance, of which no Advantage can be taken upon a general Demurrer. 2 Saund. 4. Mel- 
lor verſus Walker. | 
1 Mod. 25. In Replevin, the Defendants made Conuſance as Bailifls to B. and 7. for that the Place 
74- where contained 500 Acres of Land, &c. and Time out of Mind was Parcel of the Manor of 
1 Vent, Blifland in Corawal, of which the ſaid B. and T. were ſeiſed in their Demeſne, as of Fee, and 
ooh „ fo juſtified the Taking, Cc. Damage-feaſant : The Plaintiff replied in Bar to the Conuſance, 
S. C. that there were, Time out of Mind, within the ſaid Manor, ſeveral Copyhold Tenements, Parcel 
thereof, demiſed and demiſable by Copy of Court- Roll of the ſaid Manor, at the Will of the Lord, 
according to the Cuſtom thereof; and that Time out of Mind there was a Cuſtom, that all the 
cuſtomary Tenants of Copyhold Tenements of the ſaid Manor, bad and uſed to have ſolam & 
ſeparalem paſturam in the Place where, Cc. yearly, and every Year per totum annum ad eorum li- 
bitum tanquam ad cuſtumaria ſua tenementa præditta ſpettan' ; and alſo, that the ſaid Copyhol- 
ders, before the Time of the Taking, Cc. dederunt licentiam to the Plaintift to put his Cattle in- 
to the Place where, by Reaſon whereof he put them in; and that the Defendant de injuria jun 
propria took them; the Defendants rejoin, that the Plaintiff de injuria ſua propria put his Cattle 
in, and traverſe the Cuſtom alledged in the Replication, upon which they were at Iſſue; and the 
Plaintiff had a Verdict, that there was ſuch a Cuſtom ; and in Arreſt of Judgment, ſeveral Ex- 
ceptions were taken to the Replication in Bar to the Conuſance ; firſt, for that the Llaintiff did 
not ſhew what Eſtate the Copyholders had in their Copyhold Tenements, for which they claimed 
to have ſolam & ſeparalem paſturam ; but adjudged, that they need not, becauſe, let their Eſtates 
be either of Inheritance, or for Life or for Years, *tis not material as to this Point, for they do not 
claim ſolam & ſeparalem paſturam by Preſcription but by Cuſtom ; and 'tis the Cuſtom of the 
Manor which hath annexed it to their ſeveral Eſtates as a Profit apprender, or Prequilit for the 
Time being, Cc. tis true, if Freeholders claim ſuch a Perquilit, they muſt by a Que Eſtate, and 
preſcribe in him; but *tis otherwiſe in the Caſe of Copyholders who claim by Cuſtom; then it 
was objected, that a Cuſtom to exclude the Lord of the Soil could not have a reaſonable Com- 
mencement, for every Cuſtom ſuppoſes a Grant which is loſt ; and tho' the Lord might make ſuch 
a Grant to Freeholders to exclude himſelf, yet he could not do it to Copyholders, by Reaſon of 
the Weakneſs of their Eſtates, which is only ad voluntatem Domini; but adjudged, that this Cu- 
ſtom might have a reaſonable Commencement between the Lord and his Copyhold T cnants, (viz.) 
that they ſhould have the ſole Paſture to induce them to hold and to improve their Eſtates, which 
at firſt were only at Will; and this by continual Uſage was turned into a Cuſtom ; *tis certain, 
A that a Man may preſcribe to have ſolam paſturam, becauſe this may have a reaſonable Commence- 
ment by a Grant; and if it be claimed by Preſcription, the Reaſon is the ſame by Cuſtom : Then 
it was objected, that the Plaintiff did not alledge that the Copyholders had ſolam paſturam for 
their Cattle /evant and couchant upon their Tenements; for where a Man preſcribes for Common 
appurtenant, tis ill, unleſs 'tis for Cattle levant and couchant, &c. and ſo is Noy 145. eerie 
and Boyes's Caſe; adjudged, this is very true, and the Reaſon is, becauſe by ſuch a Preſcription 
the Party claims only ſome Part of the Paſture, and the Quantum is aſcertained by the Levancy 
and Couchancy, the reſt is left for the Owner of the Soil; and therefore it he who thus preſcribes 
i ſhould put in wore Cattle than are levant and couchant on his Tenement, he is a Treſpaſler ; 
il but in the N Caſe, the Copyholders claim all the Paſture excluſive of the Lord, ſo that tis 
| not material whether 'tis eaten by Cattle levant and couchant, or by any other Cattle; next it 
Was objected, that a Cuſtom to have ſolam & ſeparalem is a Benefit for their own Cattle, (i. e.) 
for the Cattle of the Copyholders themſelves, and therefore they cannot licenſe other Men to put 
in their Cattle; hut if they could, the Plaintift in this Caſe did not ſhew that he had a good Li- 
ceaſe, for tis only dederunt licentiam, Cc. which is not good, unleſs it had been by Deed ; wy 
I adjudged, 
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adjudged, that he who hath an Intereſt in the Soil might licenſe any one to uſe any Liberty there, 
and the Copyholders in this Cafe had an Intereſt in the H-rbage, and ſuch an Intereſt that they 
alone and none elſe could puniſh a Treſpaſfer for Feeding his Cattle upon the Herbage, and 
therefore they may diſpence with ſuch a Treſpaſs by giving a Licenſe without any Deed; tis true, 
tis other wiſe in the Caſe of one who claims Common, for there the Owner of the Soil may bring 
an Action of Treſpaſs for Feeding the Grafs, and therefore a Commoner”*s Licenſs will not ex- 
cuſe the Treſpaſs, unleſs tis by Deed, where he may grant his Intereſt over by Deed ; but in 
this Caſe, tho the Licenſe may not be good, without tis granted by Deed; yet after a Verdict 
which hath found the Cuſtom, it ſhall be intended that it was a good Licenſe by Deed. 2 Saund. 
324- Hoskins verſus Robins. See Cro. Eliz. 458. Corbyſon verſus Pearſon. S. P. ee 

26. In Replevin for Taking a Sail of a Ship; the Defendant avowed, for that he was ſeiſed in 
Fee in the Manor of Padſtow, where there is a common Key extending from ſuch a Place, Cc. for 
the unlading Salt, and that he and all thoſe, &c. have uſed to repair the ſaid Key, and have kept 
a Buſhel for meaſuring Salt, and have uſed to take of every Ship arriving there, and loaded with 
Salt, one Bufhel of Salt, and ſo brings his Caſe within the Preſcription, and avows for the Taking 
the Sail: The Plaintiff pleads in Bar to the Avowry, that the River on which this Key is pre- 
tended is a great River, ten Miles in Breadth, and that the Key extends half a Mile, and no 
more ; that the Ship arrived ſeven Miles diſtant from the Key, and traverſed, that it arrived at 
the Key; and upon Demurrer it was inſiſted for the Avowant, that *tis not material whether the 
Ship arrived at the Key, becauſe it might come thither when the Mariners pleaſed ; but adjudged 
no good Preſcription, becauſe here is no meritorious Conſideration of providing Weights, Meaſures, 
and other Things; *tis true, he alledges a Cuſtom to repair, but that extends only to the Ships 
which arrive at the Key, which this did not; and the Avowant might as well preſcribe to the Con- 
fines of France as to ſeven Miles diſtant from the Key. Raym. 232. Prideaux verſus Warne. S:2 
Toll. (A) pl. 14. See The Bellman of Leiceſter's Caſe. 

27. The Plaintiff declared, that he was ſeiſed of a Tenement, but did not ſay in Fee, and fo 
preſcribed to fetch Pot-water from the Defendant's Cloſe ; Iſſue was taken upon the Preſcription, 
and ſound for the Plaintift : But per Curiam, in Arreſt of Judgment the Declaration is ill, becauſe 
the Plaintiff did not ſet forth, that he was ſeiſed in Fee, and it ſhall not be fo intended, unleſs ſet 
forth; and a Preſcription cannot be annexed to any Thing but to an Eſtate in Fee, therefore this is 
a Defect in Subſtance, and not aided by a Verdict. 2 Mod. 318. Scoble verſus Skelton. | 

28. Treſpaſ> againſt two Defendants for Breaking his Cloſe and Killing his Fowl in his free 
Warren; the Defendants, as to all the Treſpaſs belides Killing the Fowl, plead Not guilty, and as 
to that they ſay, that the Dean and Chapter of Exceſter are ſeiſed in Fee of the Manor of Brams- 
ron, of which the ſaid Warren is Parcel, and fo preſcribes in a Que Eſtate for them, their Farmers 
and Tenants to fowl in the ſaid Warren; and that they made a Leaſe, Parcel of the ſaid Manor, 
to the Defendants for twenty one Years, reſerving Rent, and ſo juſtify as Tenants, c. The 
Plaintiff replied de injuria ſua propria, upon which they were at Iſſue, and a Verdict for the De- 
fendants; ic was objeRed in Arreſt of Judgment, that this Preſcription was too large, it being for 
the Dean and Chapter, and their Tenants, and that *tis unreaſonable, that eve:y Tenant ſhould 
preſcribe for an Intereſt; it hath been ſo ruled for a Common, without ſaying for his Cattle /e- 
vant and couchant, becauſe 'tis that which muſt aſcertain the Number of them: Sed per Curiam, 
tho* this Preſcription might have been ill upon a Demurrer, yet 'tis well enough after a Verdict; 
and in this Caſe tis not too general, ſo that it may be excluſive to the Lord, becauſe *cis for a 
Profit apprender in alieno ſolo, and for ſuch a Profit the Tenants of a Manor may preſcribe by 4 
Que Eſtate excluſive of the Lord. 3 Mod. 246. Davis's Caſe. 

29. Treſpaſs for Taking and Carrying away his Cheeſes; the Defendant juſtified, for that he 
was ſeiſed in Fee of Chipping Sudbury, and of an antient Market there held every Thurſday, and 
that he and all thoſe whoſe Eſtates he had, &c. uſed to take a Penny for every Hundred of Chceſe 
expoſed to Sale in the Market, in the Name of the Pitching Penny; and upon Denial to diſtrain; 
Cc. upon Demurrer it was objected, that the Defendant had not made out a ſufficient Title, be- 
cauſe he did not alledge an Uſage Time out of Mind, but only by a Que Eſtate ; and the Court 
was of that Opinion. T. Jones 227. Goodwin verſus Brooks. 

30. The Plaintiff preſcribed for Toll of Goods bought within his Manor, (viz.) 24. pro quali- 
bet ſurcina of Mancheſter Goods bought in Mancheſter, &c. and the Queſtion upon the Headings 
was, whether a Toll independent of all Markets and Fairs might be claimed by Preſcription, with- 
out ſhewing that the Subject hath ſome Benefit; and it was argued, that it might, from the Au- 
thority of that Caſe in * Dyer, where the Lord Mayor of London brought an Action on the Caſe 
grounded on a Cuſtom, to have the 2oth Part of the Salt of every Stranger who brought Salt to 
the Port of London, and no Reaſon was alledged why he ſhould have that Part, yet the Mayor had 
Judgment: Sed per Holt Ch. Juſt. and Curiam, this Preſcription cannot be good, becaule there 
was no Recompence for it; and every Preſcription to charge the Subject with a Duty, muſt import 
ſome Benefit or Recompence to him who pays it, or elſe ſome Reaſon muſt be ſhewed why the 
Duty is claimed: That Caſe in Dyer ſeems to be very hard and unreaſonable. 4 Mod. 315g. War- 
rington verſus Moſely. | ; | 

31. In Treſpaſs for Breaking his Cloſe and Fiſhing in his ſeveral Fiſhery ; the Defendant plead- 
ed, that the Earl of J//arwick was ſeiſed in Fee of an Acre covered with Water, lying contiguous to 
the ſaid Cloſe, and ſo preſcribes to have a neceſſary Eaſement to catch Fiſh in.the. ſaid Water, and 
to enter into the ſaid Cloſe to ſpread Nets; that the Earl granted this Cloſe to King Ed. 6. who 
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granted it to T. Lucy in Fee, , with all Ways, Emolumnents, Commodities and Hereditaments, c. 
and ſo derives a Title to himſelf from the faid T. Lucy, and juſtifies in his own Right to enter the 
Cloſe, &. and upon Demurrer it was objected, that this Plea was ill, becauſe the Defendant had 

reſcribed for a neceſſary Eaſement, but did not ſay, that it was neceſſary for catching Fiſh; it ſhould 
— been, that he and all thoſe, &c. conſueverunt habere quandam viam, or quoddam privilegium 
froe libertatem to enter the Cloſe ; tis true, he pleaded, that uf fuernnt & confueverunt intrare, 
but that might be with Leave: Per Curiam, the Word Eaſement is known in Law; tis a Genus 
to ſeveral Species of Liberties which one may have in the Soil of another, without claiming any In- 
tereſt in the Land it ſelf; but here the Thing it ſelf is ſet forth, (viz.) to catch Fiſh,” and no In- 
ſtance can be given of a Preſcription for ſuch a Liberty by the Word Eaſement; therefore a Rule 
was made to ſet the Preſcription right, and to try the Merits. 4 Mod. 362. Peers verſus Lucy. 
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Grants of the next Preſentation, good. (A) | ties; and where Two have a Right 
Of Preſentation and Nomination, and of | to preſent. (E) | 
Preſentations by the Crown. (B) Who may preſent to a Benefice, and 
Preſentation of a common Perſon, good, | who not. (F) | 
and not good; and where two Patrons | By what Words the next Preſentation 
pretend a Title. (C) ſhall paſs, and what not. (G) 
Of Revocations of Preſentations. (D) Grants of the next Preſentation avoided, 


Of Preſentations by Turns, and to Moic- | () 
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(A) 
G:ants of the next Pꝛeſentation, good. 


3. RANT of the next Preſentation to the Church of C. the Grantee died, and then 
the Church became void; adjudged, that the Executor of the Grantee ſhall have 
the Preſentation as a Chattel, and not his Heir at Law. Glanvil, lib. 6. cap. 7. 
2. The Patron granted the next Preſentation to Two, the Church became void, 
78. S. C. and during the Avoidance one releaſed his Right to the other, who being diſturbed, brought a Ou. 
Impedit e adjudged, that the Releaſe being given after the Church was void, was of no Ef- 
fect, and therefore both ought to have joined in the Action. Leon. 167. Brooksby verſus Wickham, 
3. A Grant of the next Preſentation quandocung; Eccleſia vacare contigerit pro unica vice tantum; 
he muſt preſent upon the very next Avoidance, which, if he neglects, he hath loſt the Benefit of 
his Grant. 1 Bulſt. 26. Starkey verſus Pool, | 
An Incumbent on a Church purchaſed the Advowſon in Fee, and deviſed, that his Executor 
ſhould preſent to it after his Death ; and then, by the ſame Will, he deviſed the Advowſon in Fee 
to another; the Queſtion was, whether this was a good Deviſe of the next Avoidance,. becauſe in- 
ſtantly, upon the Death of the Incumbent, when his Will ſhould take Effect, the Church would be 
void; and ſo it being a Thing in Action, is not deviſable ; but adjudged, that *tis good, according 
to the Intention of the Teſtator expreſſed in his Will. 2 Cro. 371. Pinchion verſus Harris. See Ad- 
vowſon. (A) 15. S. C. | | 
1And.2. 5. Grant of the next Preſentation to Sir Godfrey Foliamb and to four more, & eorum cuilibet con- 
Bendl. junctim & di uiſim, &c. afterwards the Church became void, and Sir Godfrey preſented one of the 
24, 34 other four Grantees; and adjudged, that the Preſentation by one alone was good. Moor 4. Sir 
CHO Godfrey Foliamb's Caſe. 


119. | ; 
By the Name of Sir William Hollis, 


6. Grant of the next Preſentation to two Perſons, and before the next Avoidance one of the 
Grantees gave a Releaſe to the other ; then the Incumbent died, and one of them preſented alone ; 
and being diſturbed, brought a Quare Impedit, and had a Verdict; and upon a Writ of Error 
brought, becauſe one of the Grantees had brought this Quare Impedit in his own Name alone, it 
was adjudged well enough, becauſe the Releaſe made to him was before the Church was void. 
Moor 467. Lewes verſus Bennet. 


(B) 
Of Preſentation and Nomination,and P2eſentattons of the King, See 77727. 
r. XXY Here a Biſhop hath a Title to preſent upon any Vacancy, and dies, and the Temporal- 
y V ties come to the King, he ſhall preſent, and not the Executors of the Biſhop. 50 Ed. 3. 26. 
* 1 1 
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Preſentation. 


2. The King may repeal a Preſentation before his Clerk is inducted, and this he may do by grant- 

ing a Preſentation to another, which without any farther Signification of his Mind, is a Revoca- 
tion of = firſt Preſentation. 13 Eliz. Dyer 293. 22 Eliz. Dyer 360. Mich. 8 Jac. Walter's 
Caſe. S. P. | 

3. A Manor, to which an Advowſon was appendant, came to Queen Mary by an Attainder of 
the Patron, who had only an Eſtate for Life in it, and ſhe made a Leaſe thereof to B. B. for forty 
Years, if the Perſon attainted ſhould ſo long live ; the Church became void, and the Leſſee pre- 
ſented, but the Manor being ſettled in Remainder in Fee to H. 8. Queen Eliz.. as Heir to him, pre- 
fented upon this Avoidance ; but adjudged againſt her, becauſe her Title is encountered with a 
Leaſe of her Anceltor. 1 Leon. 54. The Queen verſus Middleton. 

4+ The Queen had a Title to preſent to a Vicarage by Lapſe ; the Ordinary collated a Clerk, 
and afterwards the Queen preſented B. B. who brought a Quare Impedit againſt the Ordinary 
and the Clerk whom he had collated, pending which Suit the Collatee by Fraud procured a Pre- 
ſentation from the Queen, without mentioning her Pleaſore to revoke the firſt Preſentation to 
B. B. and for that Reaſon it was adjudged, that her ſecond Preſentation was void, 17 Eliz. Dyer 
a The King had a Title to preſent by Lapſe, and accordingly he preſented, and his Clerk was 
admitted and inſtituted, but died before he was inducted ; adjudged, that ſince the King might 
lawfully revoke his Preſentation before Induction, therefore he may in this Caſe preſent again, for 
the Church was not full againſt him. 1 Leon. 156. Might verſus Biſhop of Norwich. 

6. Adjudged, that where the King hath a Title to preſent as lawful Patron, and he miſtakes his 
Title, and preſents ratione Lapſus, in ſuch Caſe his Preſentation is void; a fortiori where he 
hath no Manner of Title and yet preſents ratione Lapſus, for that Preſentation is abſolutely void, 
and the Preſentee is admitted, inſtituted and inducted ; the Church is ill void, and the true Pa- 
tron ſhall not be put to a Quare Impedit to remove ſuch Incumbent. 6 Rep. 29. Green's Caſe. See 
Deprivation. (A) 6. S. C. 

7. The Patron brought a Quare Impedit againſt the Incumbent, &c. and had Judgment and a 
Writ to the Biſhop ; afterwards the Patron was outlawed in Debt, and then the Incumbent ſup- 
poſing the Queen was entitled to preſet, by Reaſon of the Forfeiture, reſigned the Living, and 
was preſented by the Queen, and inducted ; then the Patron reverſed the Outlary, and brought a 
Scire facias againſt 'tne Incumbent, to have Execution of the Judgment recovered againſt him, 
who pleaded all the aforeſaid Matter ; adjudged, that by the Outlary the Queen was entitled to 
the Preſentation, tho' it was but a Thing in Action, which being once veſted in her, and ſhe pre- 
ſenting, tis good; for by ſuch Preſentation ſhe hath gained a Patronage till 'tis recovered again; 
for ſo long as the Incumbent keeps the Poſſeſſion upon the Preſentation, ſo long ſhe is Patroneſs; 
but in this Caſe, upon the Reverſal of the Outlary, the Patron ſhall be reſtored to his Preſenta- 
tion, and the rather, becauſe the Incumbent procured a Preſentation upon an a pparent Practiſe pen- 
dente lite, for he reſigned on purpoſe to be preſented ; which, if he had not dene, the Church 
had been full of him, and by Conſequence the Queen could not have preſented. Go!sb. 103. 
Berkly verſus Cornwall, | 

8. If an Abbot had the Preſentation, and another the Nomination, he who hath the Nomi- 
nation is the true Patron; and when the Abbey was ſurrendered to the King, he who had the 
Nomination ſhall have the Preſentation, becauſe it doth not conſiſt with Regal Power to nomi- 
nate for another. Poph. 158. Dickenſon verſus Greenhow. | 

9. An Advowſon was appendant to a Manor, Parcel of the Dutchy, and the King preſented 
under the Great Seal of England, and adjudged good; for a Preſentation is only a Commendation 
of a Clerk to the Ordinary ; ſo where the King preſented to a Deanery, and miſrecited the Name 
of the Foundation, it was held good for the ſame Reaſon. The King and the Biſhop of Lincoln's 
Caſe. 2 Cyo. 247. and Cro. Car. 70. Stephens verſus Potter. S. P. | 

19 In a Quare Iinpedit againſt the Biſhop of London, and Dr. Birch, for hindring him 
ſent to the Pariſh Church of Ft. James; the Declaration ſet forth, that St Martin's bein 


Pariſh, by the Statute 1 Fay" 2. the Pariſh of St. James's was taken out of it, and made a Pariſh 
of it ſelf, and Dr. Tenn. 


to pre- 


Hob. I 56, 
8. C. 


4 Mod. 


g a large 77 


190. 
3 Lev. 
382. 


on firſt Rector, and appointed the Patronage after his Death to the Biſhop CaſesAdj. 


of London and his Succeſſors, and to the Lord Fermyn and his Heirs by Turns; that Dr. Tenni- 364. 


ſon was made Biſhop of Lincoln, ſo that it belonged to the King by his Prerogative, to preſent 
by Ceſſion; to this Declaration the Biſhop of London demurred, and Dr. Birch pleaded the Sta- 
tute 25 H 8. by Virtue whereof the Archbiſhop of Canterbury granted a Diſpenſation to Dr;-Ten= 
niſon, to hold this Church in Commendam, &c. which the the King confirmed; to this Plea the 
Attorney General demurred ; it was admitted by the Court, that before the Reformation, and an- 
tiently, the Crown did not exerciſe this Prerogative, to preſent upon Ceſſion, but that the Pope 
did it by Uſurpation. Owen 144. Moor 399. Cro. Eliz. 526. Winch 94. 2 Cro. 691. Dyer 
228. but that it was an Uſurpation upon the King's Prerogative ; and that notwithſtanding a Sta- 
tute 7 H. 7. cap. 8. was made againſt theſe W the Pope ſtill preſented upon the Promo- 
tion of an Incumbent, tho' it was the King's Prerogative ſo to do: Now admitting, that the King 
in this might preſent by Ceſſion, his Turn is not ſerved by confirming this Commendam, becauſe 
the Diſpenſation it ſelf to hold the Living in Commendam, was only to ſave the Avoidance, and 
therefore the Confirmation thereof only continued the Poſſeſſion in the Incumbent, but transferred 
no new Right: As to the Objection, that no Body can ſay the King ſhall preſent, when the Act 
of Parliament ſays, the Biſhop of London ſhall preſent upon the firſt Avoidance ; it was adjudged 


3 


that 


- | - oo 


- R " 
0 * +. 8 
— — 4 «ad + „ = , " o m 
—— — 3 0 0 -. o — 
—— . CC 2 CCC — — 
* 
— 


„ emnans 


. 
— 


— 
— — 


— 


that this Act of Parliament did not interfere with the Prerogative, becauſe a new Advowſon cre. 
ated by Act of Parliament, muſt be ſubje& to the ſame Rules of Law and Prerogative as an old 

one is; like an Eſtate-tail created by Act of Parliament; 'tis ſubje& to ſuch Bars as other Eſtates. 
tail, and the Wife ſhall be endowed of it: As to the Objection, that this new Church was a kind 
df Donative to Dr. Tenniſon, for he did not come in by Inſtitution and Induction ; and in Caſe 
of a Donative, the Promotion of the Incumbent doth not make a Ceſſion; beſides, by the very 
Words of the Statute, the preſentable Right doth not commence till after his Death ; bur adjudged, 
that the Right of Preſentation paſſes immediately upon the Making the Act, but in Point of In- 
tereſt, not till the Avoidance. 2 Salk. 540. The King verſus Biſhop of Lendoꝝ, Oc: 


(CE) 


Pꝛeſentation of a Common Perſon, good and not good; and where two 
Patrons pzetend to a Title, See Poſtea (E) 


I. Here was a Grant of the next Avoidance; afterwards the Parſon, Patron and Ordinary 

joined in a Leaſe, before the Statute 13 Eliz. for 99 Years ; the Parſon, who was incum- 
bent, died; the Grantee of the next Avoidance preſented, and bis Clerk was inſtituted and in- 
ducted, and enjoyed it againſt the Leaſe during his Life; then upon his Death the Patron, tho 
he had joined in this Leaſe, preſented, and his Clerk was admitted, &c. adjudged, that he ſhall 
hold it againſt the Leaſe, becauſe that was utterly avoided by the Entry of the Clerk, who was 
his Predeceſſor, and who had preſented by the Grantee of the next Avoidance; for when he was in 
Poſſeſſion, the Leſſee was evicted not only for the Life of the Incumbent, but for the whole 
Term. Cro. Car. 240. Plouden verſus Oldfield. Antea Extinguiſhment. (E) 17. | 

2. Where a Church becomes void in the Life-Time of a Biſhop, he cannot deviſe the next Pre- 
ſentation; but if the Biſhop, or any Incumbent of a Church, hath the Advowſon in Fee, and 
then either of them deviſeth, that upon the next Avoidance, his Exccutor ſhall preſent ; this is 
good, tho' they deviſe the Inheritance to another. Dyer 285. 

2. The Lord of a Manor, to which an Advowſon was appendant, preſented his Clerk to the 
Church, who was admitted, inſtituted and inducted ; afterwards he granted the next Avoidance 
to four Perſons, & eorum uni jointly and ſeverally, and then fold the Manor, c. to another; 
the Church became void, by the Death of the Incumbent, and one of the ſaid Grantees of the 
the next Avoidance, by himſelf alone, preſented another of the ſaid Grantees, who was admit- 
ted, inſtituted and inducted ; adjudged, that this Preſentation was good. Bendl. 54. Sir Kalph 
Lang fora's Cale, 

4. If the Patron preſent a Man who is unlearned, and the Biſhop gives him Notice of it, as he 
ought, in ſuch Caſe, if the Patron doth not preſent another within fix Months after the laſt a- 
voidance, the Biſhop may collate. 1 And. 30. 

5. Tenant for Life, Remainder in Fee of an Advowſon, the Tenant for Life preſented his Clerk, 
who was admitted, inſtituted and inducted ; but by the Statute 13 Eliz. the Benefice was void, 
for want of reading the 39 Articles; however he continued Incumbent during his Life; after- 
wards the Tenant for Life died, and then the Incumbent died; then the Queen reciting her 
Titlz to preſent by Lapſe, preſented her Clerk, who was admitted, inſtituted and inducted ; and 
the Remainder-Man preſented his Clerk, who wes admitted, &c. adjudged, that the Queen's Pre- 
ſencation was void, and that the other was good. Telv. 7. Greendit verſus Baker. | 

6. The Father was Incumbent, and after his Death the Patron preſented his Son, who was re- 
fuſed by the Biſhop, becauſe by the Canon Law filius non poteſt ſuccedere patri in eadem Ecile- 
fla, whereupon the Patron preſented another; then the Son, who was firſt preſented, obtained a 
Diſpenſation non obſtanre the Canon; but the Ordinary admitted the ſecond Preſentee, who was 
alſo inſtituted and induced, thereupon the Son ſued him and the Ordinary in the Spiritual Court, 
but a Prohibition was granted. Latch 191. Stoke verſus Sykes. 

7. Leſſee of a Rectory, for 15 Years, to which the Advowſon ofa Vicararge was appendant, granted 
the next Preſentation to the ſaid Vicarage to B. B. and died; his Adminiſtrator ſurrendered the Term 
4 to another, who accepted it; the Queſtion was, if this Surrender had made the Grant of the next 
1 Preſentation void; and adjudged, that it had not, becauſe the Grantor ſhall not derogate from 
his own Grant, and therefore the Term in ſome Reſpect ſhall be taken to continue for the 
Benefit of the Grantee ; as if Leſſee for Years grants a Rent-Charge, and afterwards ſurrenders 
his Term, it ſhall ſtill continue for the Benefit of the Grantee, tho' tis actually determined. 8 
Rep. 144. Davenport's Caſe. 

8. The Way to ſtop a Preſentation after a Quare Impedit brought, and pedente lite, is to ſerve 
the Biſhop with the Writ Ne admittas, and then if he ſhould admit a Clerk, and the Plaintitt 
Jhould recover in the Quare Impedit, he may have the Writ Quare incumbravit againſt the Biſhop, 
and thereby remove any Clerk who came in pendente lite, let his Title be what it will; bur it 
he doth not bring a Ne admittas, then if another Incumbent ſhould come in by good Title p:u+ 
dente lite, he ſhall hold it. Mich 3 Jac. 2 Cro. 93. Lancaſter verſus Lowe. 

9. Two Siſters Coparceners of an Advowſon, married; then the Clerk of the Husband of the el- 
deſt Siſter was received upon the firſt Avoidance ; and afterwards, and before the tecond A void- 
ance, the youngeſt Siſter died; then the Church became void, and the ſaid Husband of the you wu 
2 7 | | ter 
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Siſter brought a Quare Impedit, being diſturbed to preſent, as Tenant by the Curteſy in Torno | 
ſecundo, and had Judgment. Moor 224. Beverley verſus Archbiſhop of Canterbury. 1 

10. Two Patrons pretending a Title to preſent, one of them preſented V. R. but the Biſhop re- 
ſuſed Inſtitution ; whereupon he ſued in the Court of Audience, and had an Inhibition to that Bi- 
bop, and upon that Suit he obtained an Inſtitution by the Archbiſhop, upon which he was in- 
duced; afterwards the Biſhop, who was inhibited, granted Inſtitution upon the Preſentation of 
the other Patron, and his Clerk was likewiſe inducted ; and thereupon JJ/. R. who had been inſti- 
tuted and inducted before, upon a Motion obtained a Prohibition, becauſe by the firſt Induction 
the Incumbency was determined; ſo that quoad the Incumbence the Prohibition was granted; vi! 
but not quoad the Contempt of the Ordinary after he had been inhibited. Moor 499. Middleton $1) 
verſus Laute. 1 


* 
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(D) 
Of Revocations of Pꝛeſentations. 


1. AP HE Patron may revoke his Preſentation before Inſtitution, but not afterwards ; for a | 
Preſentation is no more but a Power given to the Ordinary to admit the Clerk, and if | 
the Patron die before Induction, his Preſentation is determined. Mich. 8 Jac. Calvert verſus il 
Kitchen. See Latch 191. S P. But this was in the Caſe of the King; but tis otherwiſe in the 
Caſe of a Common Perſon ; for if he die after Inſtitution, and before Induction, his Preſenta- | | 
tion is not determined by his Death. Dyer 348. Weſton's Caſe. | | 
2. The Vicarage of Tatton, &c. came to the Queen by Lapſe ; the Biſhop of the Dioceſe collated I} 
to it ; and afterwards the Queen preſented one to the Vicarage, who brought a Quare Impedit Cl! 
againſt the Biſhop and his Collatee, pending which Suit, the Collatee by Fraud and Covin ob- | | 
tained a Preſentation from the Queen, without mentioning her Pleaſure to revoke the firſt Preſen- i 
tation; adjudged, that her ſecond Preſentation had been a Repeal of the firſt, if it had not been Cl 
obtained by Covin. Mich. 4 Fac: Biſhop of Bangor verſus Williams. 19 Elix. Dyer 339. S. P. | 


. 


Ok Pꝛelentation by Turns, and to Moieties; and where two Have a 
Right to pzeſent. See Antea (C) 


1. wW Here two or more have a Title to preſent by Turns; one of them preſents, and his Clerk 

is admitted, inſtituted and inducted, and is afterwards deprived for ſome Crime, he 
ſhall not preſent again, but that Preſentation ſhall ſerve his Turn; but where the Admiſſion and 
Inſtitution of his Clerk ig void, there his Turn ſhall not be ſerved ; as for Inſtance, if after In- 
duction he neglect to read the 39 Articles, his Inſtitution is void by the Statute 13 Eliz. and the 
Patron may preſent again. 5 Rep. 102. Windſor verſus Archbiſhop of Canterbury. Cro. Eliz. 686. 
Loveday's Caſe. S. P. Moor 558. S. C. by the Name of Loveden verſus Windſor. 

2. Ina Quare Impedit the Plaintiff declared, that L. was ſeiſed in Fee de medietate Ecclefie de Owen 
N. & ad præſentationem ad eandem Ecclefiam qualibet prima vice ut in groſſo, and that B. was 131. S. C. 
ſeiſed of the other Moiety, and that L. preſented his Clerk in his firſt Turn, who was admitted, 
inſtituted and inducted, and upon the Avoidance B. preſented in his Turn, whoſe Clerk was 
likewiſe inducted, and afterwards deprived, and the Biſhop thereupon collated, without giving 
Notice of the Deprivation; afterwards L. granted his Moiety to another ; then the Collatee of 
the Biſhop died, and B. ſuppoſing his Turn was not ſerved, becauſe his Clerk was deprived, pre- 
ſented again, and diſturbed the Grantee of L. who brought the Action againſt B. and upon De- 
murrer adjudged, that when L. had Right to preſent, upon the Deprivation of the Clerk of B. it 
being by that Means come to his Turn again; for this Collation of the Biſhop without Notice, 

c. was not good againſt him, yet this was but a Thing in Action; and when he had granted the 

Advowſon to another, the Grantee cannot have it, nor the Grantor, for he had deſtroyed it by 

his Grant; ſo that the Right of Preſentation was come again to B. but he ſuffering the Collatee 

of the Biſhop to die Incumbent, this was adjudged a Preſentation in his Turn ; becauſe he bein 

the Rightful Patron, might have removed the Collatee by a Quare Impedit, which he neglected | 

to do, and therefore the Incumbency of the Collatee is a Plenarty againſt him, and a Serving his if 

Turn. Cro. Eliz. 811. Leak verſus Biſhop of Coventry and Babington. | ll 
| 


3. The Caſe was, there was a Grant of the next Avoidance to two; afterwards the Church Le- 
came void, and then one of them releaſed all his Right and Title which he had in the Advowſon | 
and Preſentation, to his Companion, who preſented ; but adjudged, that his Preſentation was | 
void, becauſe after the Avoidance the Intereſt was attached in both, and both had a Power to pre- | 
ſent, which could no more be releaſed by one to the other, than it could be granted in that Man- | 

0 
| 
| 


ner ; for *tis no more than a Right, and not a Chattel in Poſſeſſion, x And. 223. Brooksby verſus 
Biſhop of Lincoln. 


- | | l 
- 4. There were two Patrons of one Church, one preſented his Clerk to one Moiety, and the o- 1 
oft ther likewiſe preſented his Clerk to the other Moiety; afterwards both theſe Moieties were ap- fl 
ter | 8 B propriated 
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propriated to the Hoſpital of St. John in Warwicl, and held for an entire Rectory, and ſo certified 
into the Firſt-Fruits Office; the Poſſeſſions of the Hoſpital came to Ed. 6. by Diflolution, and 
afterwards to Queen Eliz; who granted tbe Rectory of Morton, and all Tithes and Hereditaments 
thereunto belonging, to Auth. Stoughton, from whom the Plaintiff derived a Title by Deſcent ; ad- 
judged in an Action of T reſpaſs, that there may be two Incumbents of ſeveral Moieties in one 
Church, and that after the Appropriation, it was an entire Rectory, and ſo reputed, and therefore 
the Grant thereof as one entire Rectory, is good. . Jones 446. Stoughton verſus Palmer. 

5. Error of a Judgment in C. B. in a Quare Impedit, wherein the Plaintift declared, that A. R. 
and B. W. were ſeiſed in Fee, as Jointenaut of the Advowſon in (Groſs, and by Indenture agreed 
from thenceforth to be ſeiſed thereof as Tertenants in Common, and that their reſpective Heirs 
ſhould preſent by Turns, and ſhews ſeveral Preſentations alternatly, and that A. R. died, and his 
Moiety deſcended to T. C. from whom the Plaintiff made a Title of the Grant of the next Pre. 
ſentation, and that T. C. made a Will, and D. M. Executor, and died, and that the Church being 
void, it belonged to him to preſent, &c. the Bifhop claimed a Title by Lapſe ; the Plaintiff re. 
plied, that his Teſtator preſented one mms, within fix Months, Cc. and the Biſhop reſuſed 
him; the Defendant rejoined, that he gave three Days to prepare for Examination, and that he 
never came, and traverſed, that he refuſed mms at the Preſentation of the Teſtator; and Iſſue 
being taken upon this Traverſe, there was a Verdict for the Plaintiff and Judgment; and now 
upon Error in B. R. it was inſiſted againſt the Plaintiff, that he had made no Title, becauſe the 
Agreement to preſent by Turns did not operate as a Partition, and ſever the Right, but meerly as 

MN a Compolition or Agreement, which being broken, the Plaintiff hath a proper Remedy by Ac- 
One Te- l My thi. * 
nant in tion; but adjudged, that if eicher Privies in Blood, as Coparceners or Strangers, as * Tenants in 
Common Common and Jointenants, agree by Deed to preſent by Turns, this is good, and if this Agreement 
preſented, be once executed on all Sides, he who brings a Quare Impedit need not mention the Compoſition, 
whereas which ſhews, that the Inheritance is ſevered, and that a ſeparate Intereſt is veſted in each of 
bey ovght them to preſent by Turns. 1 Salk. 43 Bijhop of Salisbury verſus Phillips. See 2 Salk. 754. The 


41 | 
belt aa, Pleadings. See Dyer 29. 


ſo they join in the next. 1 And. 63. Harris v. Nichols. 


* 


SJ 
. 
Who may pieſent to a Benefice, and who not. 


1 N Alien born cannot preſent in his own Right; for if he purchaſe an Advowſon, and the 
| Church becomes void, the King ſhall preſent after Office found that the Patron is an Alien, 

2. But an Infant may preſent in his owa Name, and if he doth not preſent within ſix Months af- 
ter the Avoidance, a Lapſe ſhall incur upon kim. | | | 

3. A Feme Covert cannot preſent by her ſelf, but her Husband may in his own Name, without 
naming her, or he may preſent in both their Names. 10 1G 

4. If the Leſſor of an Advowſon doth preſent his Leſſee for Years upon an Avoidance , this is 
no Surrender of the Term, tho' the Leſſee accepts the Preſentment. Godb. 173. Topsfield's Cale. 

5. An Anteuaius born in Scotland before the Union, was capable of a Benefice in Eugland ; 
and ſo was one born in France or Spain, or in any other Kingdom in League with England; and 
fuch Incumbent ſhall maintain any Action for any Thing concerning the Glebe or Poſſeſſion of the 
Church, as Priors Aliens might have done, becauſe ſuch Action is not in his own Right, in his 
natural Capacity, but in Right of his Church, and in his Politick Capacity. Mich. 8 Jac. Dr. 
Seaton's Caſe. | | | | 

6. In a Quare Impedit, the Caſe upon the Pleadings was, The Incumbent was likewiſe ſeiſed 
of the Advowſun in Fee, and died, and the Queſtion upon a Demurrer was, who ſhould preſent 
either his Heir at Law, or his Executor; it was objected againſt the Heir, that he could not preſent, 
becauſe the Advowſon did not deſcend to him till after the Death of his Anceſtor, and that im- 
mediately upon his Death the Church was void, and therefore that Avoidance was ſevered and 
velted in the Executor ; but adjudged, that the Heir fhall preſent, becauſe the Deſcent to him, 
and the Avoidance to the Executor, happened at one and the ſame Inftant ; and where two Titles 
concur in an Inſtant, the elder Title ſhall be preferred. 3 Lev. 47. Holt verius Biſhop of Wincheſter. 


(G) 
By what Moꝛds the next Pzeſentation ſhall paſs, and by what not. 


1. Ware Impedit, &c. the Plaintiff made a Title under an Outlary of the Patron in Debt; 
and that whilſt he was outlawed, the Church became void, ſo that it belonged to the 
King to preſent, who granted omnia Bona & Catalla, &c. to the Perſon who preſented the Plain- 
tiff; and it was inſiſted in his Beha'f, that the Preſentation was a Chattel veſted in the King, and 
by Conſequence ſhall paſs by theſe general Words; but adjudged, that it did not paſs; for by 2 
Grant of Goods a Chattel Real will not paſs, and a Man cannot be ſaid to have a Charrel, unleſs 
he hath it in Poſſeſſion; bat in this Caſe there was no Poſſeſſion, but only a ne 
L785 3 | 
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Preſentation. 


jus præſentandi, which did not paſs by the Grant. 1 Leon. 201. Archbiſhop of Camerbury verſus 
Fane and Hudſon. 


| (1) 
G2ants of the next Pꝛeſentation avoided. 


1. 1 a Quare Impedit, the Plaintiff declared, that the Earl of Oxford was ſeiſed of the Advow- 
ſon of the Church of B. as in Groſs, and preſented the Defendant, who was inſtituted and 
induced, and that the ſame became void by his Acceptance of another Benefice with Cure, of the 
Value of 8/. per Annum, and that the ſaid Patron granted to the Plaintiff the firſt and next Pre- 
ſentation cum primo & proxime vacare contigerit ; adjudged, that the Church being then woid, 
when this Grant of the next Preſentation was made, that Avoidance, by Reaſon of this Plurality, 
did not paſs to the Grantee. Dyer 130. Agard's Caſe. 

2. The Church being void, the Patron granted primam & proximam præſentationem & advo- 
cationem Eccleſiæ de B. jam vacantem, &c. and afterwards | wh Church continued void for 6% 
Months, and then the Biſhop collated by Lapſe, and the Church became void again; adjudged, 
that this Grant of the next Preſentation was void, becauſe it was a meer perſonal Thing in Ex- 
pectancy and a Thing in Action; and therefore the Grantee ſhall not have the ſecond Avoidance. 
Paſch. 11 Eliz. Dyer 283. | | _ 

3. In a Quare Impedit, the Caſe was, That the Corporation of B. being ſeiſed of an Advowſon, 
granted the next Preſentation to E. V. and afterwards granted proximam advocation:m to the Plain- 
tiff, the Church became void, and E. V. preſented his Clerk, who was admitted, inſtituted and 
inducted, and then the Church became void again, and the Plaintiff preſented, & c. but adjudged, 
that he had no Title, for the ſecond Grant to him was void; for when the Patron had granted the 
next Preſentation to one, he cannot grant it to another, becauſe 'tis expreſly contrary to his Grant. 
Cro. Eliz. 790. Williams verſus Biſhop of Lincoln. 

4- In a Quare Impedit, the Plaintiff declared upon a Grant of the next Preſentation ; and upon 
Oyer of the Deed it appeared to be a Letter written by the Patron to the Father of the Plaintiff}, 
that he had given his Son the next Preſentation ; adjudged, that it would not paſs by ſuch Letter 
without a formal Deed. Owen 47. Cripps verſus Archbiſhop of Canterbury. 

5. The King was ſeiſed of a Manor to which an Advowſon was appendant ; the Church be- 
came void; and before the King preſented, he granted the Manor with the Advowſon to another; 
adjudged, that this Preſentation did not paſs to the Grantee, becauſe it was veſted in the King 
before he made the Grant. Owen 53. Sir Tho. George verſus Biſhop of London. 

6. In a Quare Impedit, the Caſe was thus: . The Dean and Chapter of Hereford granted the 
next Preſentation of a Church to B. B. and the Queſtion was, whether this was a good Grant by 
the Statute 13 Eliz. to bind the Succeſſor; and two Judges againſt the Chief Juſtice Anderſon, 
held, that it was not; for tho' it was not a Thing of which any Profit might be made, neither 
could a Rent be reſerved upon it, yet "tis an Hereditament, and the Statute prohibits Eccleſiaſtical 
Perſons to make any Grants of Hereditaments ; but the Chief Juſtice was of Opinion, that the Sta- 
tute reſtrains them to make Grants of ſuch Things only which are profitable, and by Reaſon there- 
of ſome Prejudice may happen to the Succeſſor, which cannot be in this Caſe. Cro. Eliz. 440. 
Dean and Chapter of Hereford verſus Ballard. | 

7. In a Quare Impedit, the Plaintiff made a Title to preſent upon a Grant of the next Avoid- 
ance, ſetting forth, that the Incumbent was made Biſhop of Ofſory, and that the King granted that 
he might retain the Church in Commendam for ſix Years; that the Incumbent died, fo that the 
Church being void, he preſented, &r. , adjudged, that when the Incumbent is made a Biſhop, and 
the King preſents or grants that he ſhall hold the Church in Commendam, which is quaſi a Preſen- 
tation, that in ſuch Caſe the Grantee of the next Avoidance hath loſt it; for he ought to have the 
next Preſentation, and no other; and here the King had the next Preſentation. 2 Cro. 691. Wood- 
ley verſus Biſhop of Exceſter and Manwaring. | 

8. Tenant in Tail of an Advowſon, and his Son and Heir joined in a Grant of the next Pre- 
ſentation to B. B. the Tevant in Tail died; adjudged, that the Grant was void as to the Son and 
Heir, becauſe he had nothing in the Advowſon, either in Poſſeſſion or in Right at the Time that 
he joined with his Father in the Grant. Hob. 45. Sir Marmaduke Wivill's Caſe. | 

9. In a Quare Impedit, the Defendant pleaded, that the Patron granted the next Preſentation 
to B. B. who died, and made his Executor, who preſented the Defendant ; Iſſue was taken upon 
Non conceſſit, and the Jury found, that the Patron granted the next Preſentation to B. B. during 
his Life, and that he died before the Church became void; adjudged, that this was not an abſo- 
lute Grant of the next Preſentation; but reſtrained dzring the Lif: of the Grantee, and therefore 
it ſhall not go to his Executors, unleſs the Church become void in the Life-time of the Teſtator. 
Cro. Car. 363. Mann verſus Biſhop of Briſtol and Hide. | | 

10. Error of a Judgment in a Quare Impedit; tht Defendant having pleaded a Grant of the next 
Avoidance, and the Plaintiff having traverſed the Grant, and Iſſue being taken on the Traverſe ; 
the Jury found, that the Grant was to him and his Aſſigtis for Life, and that ir ſhould be lawful 
to him, during Life, to preſent, quandocunque primo vacare contigerit ; adjudged, that this was 


not an abſolute, but a limited Grant to preſent upon a Vacaticy, if it ſhould happen in his Life; 


if not, that his Executors ſhould not have it. / Jones 407. Hide verſus Mann. 3 
8 B x Pzincipal 


2 And. 
173. S. & 


Cro; Cat 
703. 


a £ 


— — — 


„0 
vm 0 M's L * " mn 4 * 
* — ** — — 1 — 
TC ͤUfiU3gunůn d cot 
a 2 


- — on Or — ͤ ͥ ͥ oem” - Ae OA - —— — - 


— 21292 


Paincipal and Intereſt. 
1 


Ecreed, that where Lands are made ſubject to pay Debts, Cc. either by Deed or 
Will, if there is a Bond-Debt owing, and the Intereſt hath out- run the Penalty 
it ſhall not carry Intereſt beyond it; for the Deſign of ſubjecting his Lands to pay 

a Debts, was not to encreaſe them beyond what was due, but to give Security that 

they ſhould be paid; however, if the Deviſee or Truſtee neglect to pay the Principal and Intereſt 

in a reaſonable Time, he ſhall then pay Intereſt beyond the Penalty. 1 Salk. 154. a 
2. The Intereſt-Money on a Mortgage was paid to a Scrivener, who „* out the Principal, and 

he broke; the Queſtion was, who ſhould bear the Loſs; it was decreed, that if the Scrivener was 

entruſted with the Deed, the Mortgagee ſhall bear it; fo it is likewiſe if he hath the Bond, and 
the Obligor pay both Principal and Intereſt to him, for being entruſted with the Security, he hath 

Power over the Money ; but if he is entruſted with the Mortgage-Deed, he hath only Authority 

to receive the [ntereſt, becauſe the giving up ſuch Deed doth not reſtore the Mortgagor to his E- 

ſtate, for there muſt be a Reconveyance, that if the Scrivener hath neither the Mortgage-Deed or 

Bond, yet if the Mortgagee or Obligee agree that he ſhall receive the Intereſt, that it may be well 

paid to him as long as they live; that if after their Death the Executor receives any Intereſt of 

the Scrivener, which he had received; and if after ſuch Receipt the Scrivener breaks, the Mort- 

gagor ſhall not bear the Loſs, becauſe the Scrivener was truſted by the Morrgagee ; and if the A- 

greement between them was determined by the Death of the Mortgagee, it was renewed by the 

Executor, by receiving the Intereſt from the Scrivener ; but this was rather an Agreement than an 

Authority, and could not die with the Mortgagee. 1 Salk. 157. Whitlock verſus Waltham. 


Pziſon and Pziſoners, 
As + pag 


2.9 HE Way to charge a Man in Cuſtody is to file a Bill againſt him, if ia Term: time, 
and deliver a Declaration to the Turn-key, and then he ſhall not be diſcharged, 
even upon common Bail, till after two Terms; but if tis in Vacation-time, then 
the Plaintiff muſt make an Entry in the Marſhals Book in the Office, Quod W. R. 


remanet in Cuſtodia ad ſeftam, &c. 1 Salk. 345. Tiſdale verſus Palfriman. 


Mod. Ca- 
ics 24 1. 


2. The Defendant was out upon Bail in an Action in B. R. and was taken upon an Extent at 
the Queen's Suit; and being brought up by Habeas Corpus by the Bail, they prayed that he might 
be committed to the Marſhal, ſo that they might be diſcharged, and he was turned over accord- 
3 the Suit in B. R. was precedent to the Queen's Extent. 1 Salk. 353. French's Caſe. 
See Bail. | | | | 

3. Action againſt the Defendant-in B. R. and pending that Action he was taken upon a War- 
rant in a criminal Matter and committed to the Counter, and afterwards was there charged with an 
Extent at the Suit of the Queen; and being brought up by Habeas Corpus at the Suit of the Plain- 
tiff in the Action, that he might be in Cuſtody of the Marſhal, it was oppoſed, becauſe he might 
let him eſcape as he did French; and by the late Act the Plaintiff may declare againſt him in Cu- 
ſtodia Vicecomitis; whereas if French had not been turned over, his Bail would have been without 


Remedy, ſo the Defendant was remanded. 1 Salk. 353. Crackal verſus Thompſon. 


» 
— 


Pꝛitage. See Cuſtoms of the King, (A) 3- 


P21vilege. 


Paivilege. 


of Peers and Ambaſſadors allowed. (A) | Of Privilege of Courts by Priority of 


Of Attornies and Clerks, and others, al- Suit; and of going and returning to 
lowed to be good. (B) and from Courts. (D) 
Of Attornies, and Clerks and others, | Privilege of the Univerſities allowed. (E) 
not good. (C) | 10 of the Univerſities not allow- 
"Ol 


F) 


(A) 
Of Peers and Ambaſſadozs allowed, 8c. 


N Ambaſſador ſent by the Emperor of Morocco to the States of Holand took a Spaniſh 
Ship at Sea jure Belli, and ſixteen Cheſts of Sugar, and afterwards came into Eng- 
land and ſold the Sugars to ſome Merchants here; the Spaniſh Ambaſſador libelled 

| | againſt him and thoſe who had bought the Sugars, in the Admiralty-Court, and ob- 

tained a Sentence; and afterwards he would have the Morocco Ambaſſador tried here upon the Sta- 
tute 28 H. 8. cap. 15. for a Pirate; the Civilians inſiſted, that he could not be tried here as a Pi- 
rate, becauſe the Privilege which he had as an Ambaſſador exempted him from all Puniſhments up- 
on Penal Statutes, to which the Court agreed; but withal they reſolved, that if he offend contra 


1. 


jus Gentium, then he might be proceeded againſt as a Pirate; the Morocco Ambaſſador perceiving 


the Opinion of the Court as to that Matter, prayed a Prohibition to the Admiralty, but that was 
denied; for if it ſhould be granted, then the other could have no Remedy againſt him. 3 Bulſt. 
28. Pelagii and Spaniſh Ambaſſador. | 3 
2. The Earl Rivers was arreſted by a Bill of Middleſex, and not putting in Bail was committed 
to the Marſhalſey; and being brought up by Habeas Corpus, he inſiſted on his Privilege as a Peer, 
which he pleaded; and the Plaintiff in the Action demurred to his Plea ; the Queſtion was, that 
ſince the Houſe of Peers was then taken away by Act of Parliament, whether the Privilege of 
Peerage was not alſo taken away; and adjudged, that it was not, for the Defendant is ſtill a Peer, 
and in reſpect of his Dignity no Capias will lie againſt him. Style 222. More verſus Earl Rivers. 
3. The Defendant ſhipp'd Goods at Braſil, without paying Cuſtoms, which he promiſed to pay 
at Lisbon; but inſtead of Sailing thither he came to England, and offering to ſell the Goods, the 
Portugal Ambaſſador complained to the King in Council, and he was by them committed ; and mo- 
ving for Bail, it was oppoſed, becauſe ir might cauſe a Breach between that King and ours; but 
the Court could not deny to bail him; and if the Matter could be proved, he might be indicted. 
Sid. 143. The King verſus Indical mois. 


(B) 
Of Attoznies and Clerks, and others, allowed good. Sec Attorney. (B) 


per totum. 


| A Ser jeant at Law claimed his Privilege to be ſued in the Court of Common Pleas, and it was 
allowed; this was Serjeant Jenny's Caſe; a Serjeant's Clerk likewiſe claimed that Privi- 

lege, and it was allowed; this was the Caſe of Serjeant Hetley's Clerk; the firſt is reported in 

Dyer. Trin. 6 Ed. 6. 71, and 28 H. 8. Dyer 24. Cro. Car. 59. Serj. Hetley's Caſe. See pl. 19. 


2. An Attorney of the Common Pleas brought an Action in that Court againſt a Stranger, by Rea- 


ſon of his Privilege, and had a Verdict; but upon a Writ of Error brought, the Judgment was re- 
verſed for Want of finding Pledges de proſequendo. Paſch. 12 Elix. Dyer 288. Floteman v. Bygott. 
3. An Attorney of the Common Pleas was indebted to B. who was indebted to D. who, accord- 
ing to the Cuſtom of London, attached the Money in the Attorney's Hands; and he brought a 
rit of Privilege, which was allowed by the Court, becauſe the Attorney was not indebted to D. 
but only by Cuſtom; and the Privilege of theſe attending the Courts at Weſtminſter ſhall not be 
impeached by any Cuſtom whatſoever. 2 Leon. 156. Lodge's Caſe. | 
4. An Attorney of the King's Bench brought an Action of Treſpaſs againſt the Warden of the 
Fleet, who deſired the Advice of the Court of Common Pleas, whether he ſhould inſiſt on his Pri- 
vilege; who all agreed, that becauſe the Plaintiff had his Privilege in one Court as well as the De- 


1 Roll. 
Rep. 175. 
S. C. 


fendant in another, he ſhall have the Benefit of his Privilege who firſt begins the Suit. Mich. 


30 Eliz. 2 Leon. 41. Payes's Caſe. | 
* 3 


Privilege. 


2 Roll. 
Rep. 368. 


W. Jones 
462. 


5. An Accountant in the Exchequer to the King was ſued in B. R. and a Baron of the Exche- 
quer came into the Court, and prayed the Privilege of the Court of Exchequer, that the Suit 
might be ſtayed; the Court doubted, becauſe he ought to plead his Privilege; but the Seconda- 
ry informing them that the Precedents were otherwiſe, the Privilege was allowed without Plead- 
ing it, upon this Prayer and Averment of the Baron. 2 Bulſt. 36. Mich. 10 Fac. 

6. Reſolved, that all Proceedings in an inferior Court are void, and coram non Ne. aſter a 
Writ of Privilege delivered to the Court; and if they ſhould aſterwards proceed to Execution, the 
Courts at Weſtminſter will diſcharge the Party. Mich. 9 Jac. 2 Brownl. 101. 8 Rep. 141. Dy, 
Drury's Caſe. S. P. ; 

7. An Attorney of the Court of Common Pleas brought an Action in that Court againſt the 
Deputy Marſhal of the King's Bench, for an Eſcape, who pleaded his Privilege to be ſued in the 
King's Bench; but adjudged, that an Attorney is to be preferred before the 1 * Marſhal ; and 
fince both of them have a Privilege, and the Court of Common Pleas was fir "hi of the 
Suit, the Privilege of the Attorney ſhall take Place againſt the Privilege of the other. 2 Brown, 
267. Guy verſus Sir Geo. Reynolds. Godbolt 81. S. P. Mich. 24 Eliz. 4 Leon. 193. Baſfil John- 

on's Caſe S. P. 

4 8. A Writ of Privilege was ſigned by all the Juſtices of the Court of Common Fleas, for B. B. a 
Clerk in the Office of Cuſtos Brevium, to exempt him from being preſſed as a Soldier, reciting, 
that 'tis the Cuſtom and Privilege of that Court, that the Attornies and Clerks ſhall not be preſſed 
nor choſe into any Office ſine voluntate, but ought to attend the Service of that Court; and this 
Privilege was allowed. Cro. Car. 8. Venable's Caſe, | 

9. An Attorney of B. R. was elected Conſtable of B. B. in which Town there was a Cuſtom al- 
ledged, that every one ſhould be Conſtable in his Turn, according to their ſeveral Houles, and 
that this Attorney having purchaſed ſeveral Houſes in the Town, was choſen ry at the 
Leet there; he brought his Writ; and it was inſiſted, that it might not be allowed, uſe here 
was a ſpecial Cuſtom alledged, which ny” to be preferred before his Privilege ; but adjudged, 
that this Cuſtom ſhould not prevail againſt an Attorney, who by his Office is bound to attend the 
Court. Cro. Car. 283. Prowſe's Caſe. | 

10. Error of a Judgment in an Action of Debt brought by an Attorney of the Common Pleas, 
and the Judgment being given againſt him, upon a Demurrer, it was entered Quod querens nil ca- 
piat per Breve, whereas the Action was brought by Bill of Privilege, which is not an original 
IV/rit, and therefore it ought to be nil capiat per Billam; adjudged an Error, and not amendable, 
Becauſe it was in the Judgment, which is the Act of the Court, and therefore it ſhall not be ac- 
counted the Miſpriſion of the Clerk. Trin. 15 Car. Cro. Car. 419. Raymond verſus Bembridge. 

11. An Attorney of B. R. was choſen Church-warden, and he brought a Writ of Privilege to the 
Spiritual Court, inſiſting upon his Privilege, not to be ſworn into that Office; and that Court re- 
fuſing to obey the Writ, he moved for a Prohibition, and had it. Palm. 392. Stamps's Caſe. 

12. An Attorney of B. R. was ſued in an inferior Court for a Debt under 5 J. and had a Writ of 
Privilege allowed, for the Statute 21 Fac. cap. 23. never intended to take away the Privilege of 
thoſe Attornies. Palm. 405. Armingtou's Caſe. 

13. The Lord of a Manor preſcribed to have a Court-Leet, and one Abdy, an Alderman of Lon- 
don, lived within the Precincts of the Leet, and was preſented by the Homage to be Conſtable; 


and this Preſentment being removed by Certiorari into B. R the Alderman was diſcharged; for he 


is privileged as an Alderman to attend at London, for the better Government of the City. Cre. 
Car. 585. Alderman Abdy's Caſe. See pl. 18. | 
14. Treſpaſs againſt an Attorney of the Common Pleas; he pleaded his Privilege per Attornatum, 
to which Plea the Plaintiff demurred, becauſe he ought to have pleaded it in propria perſona, for 
Pleading it &y Attorney, deſtroys the very Reaſon of his Privilege, which is his Attending the Court 
in Perſon ; but the Plea was adjudged good, for he may be fick, or have Buſineſs in another Court 
to attend. Style 413. Higgs verſus Harriſon. : | 
15. Debt was brought againſt the Defendant upon an Eſcape of one in Execution, who appeated 
& defendit vim & injuriam quando, &c. and then imparled ſpecially, ſaving to himſelf all Advan- 
tages and Exceptions quoad Billam pred” ; and the Queſtion was, whether he could plead his Pri- 
vilege as Marſhal of B. R. after ſuch an Imparlance ; adjudged, that there were three Sorts of Privi- 
lege in the Exchequer, as Debtor, as Accountant, and as Officer of the Court; againſt the firſt of 
theſe any Man who hath a Privilege in another Court, ſhall be allowed that Privilege, becauſe the 
Privilege as Debtor is only a general Privilege; but if an Accountant begin his Suit here, he hath 
in ſuch Caſe a ſpecial Privilege, and no other Privilege ſhall be allowed againſt him, becauſe of his 
Atrendance to paſs his Account, in which the King hath a particular Concern ; and tis the ſame in 
an Officer of the Court who commences a Suit here, for by that Means his Privilege is attached, and 
no Privilege ſhall prevail againſt him; but where the Account is cloſed and reduced to a Debt, there 
the. Accountant hath only a general Privilege as Debtor ; the like of a Servant to an Officer or Mi- 
niſter of the Court, has no Privilege againſt a privileged Perſon elſewhere ; adjudged likewiſe, that 
after ſuch a ſpecial Imparlance, as in this Caſe, (viz.) Quoad Billam, Privilege ſhall be allowed; 
but if it had been Quoad bilam, breve ſeu narrationem, it ſhall not. Hardr. 365. Clapham verſus 
Linthal. See Latch 2. S. P. . : | 
16. Serjeant Morton was Plaintiff in the Admiralty, and the Defendant moved for a Prohibition, 
and had it; and the Court held, that a Serjeant ought to ſue and be ſued in the Common Pleas ; 
that 3 Prohibition was not honorary, but grantable ex debito juſtitiæ, and not in the Diſcretion 0 
2 * the 
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the Court, whether to grant or not, as in Hob. 69. to prove this Matter, the Caſe of 2 Cro. 351. 
Mors verſus Clifton, was cited; that this Court may grant a Prohibition after an Appeal, and after 
Sentence, ſee 12 Rep. 77. Hob. 79. and the Cuſtom of the Court of Common Pleas concerning 
the Privilege, being certified by the Secondaries, the Court refuſed to allow it, becauſe it ought 
to be certified by the Pronotaries. Sid. 65. Serjeant Morton's Caſe. 2 
17. In Debt upon Bond, the Defendant imparled ſpecially, (vis. ) ſalvis omnibus & omnimodis Lev. 54. 
advantagiis, and then his Privilege as an Officer of the Exchequer ; and upon Demurrer, it was S. C. 
adjudged ill; for after a fall Defence he ſhall never be allowed to defeat the Juriſdiction of the 
Court. Note, Tis a Rule in pleading of Privilege, that the Defendant muſt aver his Plea. Cid. 318. 
Truſſell verſus Martin-. | | 
18. Motion for. a Writ of Privilege to excuſe him from the Office of Expenditor in Rommey- 1 Vent. 
Marſh, for that he was an Eccleſiaſtical Perſon, and all the Land he had in the Marſh was in 195. 
Leaſe for 99 Years ; the Writ was granted, two Judges only in Court. 1 Lev. 303. Archdeacon 2 
of Roc heſter's Caſe. ' Dr. Lee's Caſe. See Cro. Car. 515. Alderman Abdy's Caſe. 10% 92 485 
19. In Aſlault and Battery againſt Sir Milliam Scroggs, the King's Serjeant at Law, and one 
Gilly; he pleaded Son aſſault Demeſne, and the Serjeant pleaded his Privilege to be ſued in C. 2 Mod. 
B. to which the Plaintiff demurred, becauſe he is not the ſole Defendant, but joined with another; 19% By 
but as to that it was ruled, that where the Action may be ſevered (as this may) the Want of N 


uw Fr Ham- 
Frivilege of one ſhall not take away the Privilege of the other; and as to Serjeants at Law they x 


1 + Bugs bleton v. 
are not confined to practiſe in the C. B. but may and do practiſe in any Court at Weſtminſter ; Seroggs, 


therefore; if they are ſued in any inferior Court, they ſhall have their Privilege, but may be ſued & al 'S. C- 
in any of the four Courts at Neſtminſter. 2 Lev. 129. Deakins verſus Sir Mm. Scroggs & al. 
See Cyo. Car. 84. Serjeant Huskyn's Caſe. See pl. 1. 

20. Debt on a Bond in C. R. the Defendant pleaded his Privilege of B. R as Cuſtos Brevium of 
that Court; the Plaintiff replies, that he ought not to have this Privilege, for that upon the Re- 
turn of the Capias againſt him, he had put in ſpecial Bail, (viz.) T. K and T. K. and upon De- 
murrer, it was inſiſted for the Plaintiff, that upon putting in Bail the Defendant had admitted the 
Jutiſdiction of the Court, as much as if he had imparled ; but the Privilege was allowed. 3 Lev. 
343-Dajbwood verſus Foulks, 25 a 

21. In a Writ of Privilege by an Attorney, he declared, upon a Quantum meruit for his La- 
bour and-Pains in ſolliciting his Clients Suits, and laid the Promiſe to pay Quantum meruit in the 
Pariſh of St. Clements Danes in the County of Middleſex ; the Defendant pleaded in Abatement 
another Writ againſt. him for the ſame Cauſe directed to the Sheriff of # j/rr, which was {till in 
force, and averred his Plea, & petit judicium de iſto poſteriori Brevi ; the Plaintiff replied, and con- 


feſſed the Writ into Milts, but averred, that nothing was done upon it; and that afterwards he 


brought an Attachment of Privilege, directed to the Sheriff of Hampſhire, to which the Defendant ap- 
peared, and the Plaintiff declared againſt him, and he averred his Replication & petit judicium, 
and that the Defendant might anſwer to the laſt Writ; and upon Demurrer to this Replication it 
was adjadged againſt the Plaintiff, becauſe he having laid his Action in Middleſex, it muſt be in- 
tended, that it was founded on a Writ directed to the Sheriff of that County; and in his Repli- 
cation he ſets forth, that the Defendant appeared to a Writ directed to the Sheriff of Humſbire, 
ſo that by his own Shewing he had falſified his Writ. 1 Lutw. 31. Bowler verſus Spachurſt, | 
22. Debt upon the Statute 23 H. 6. cap. 8. brought by an Informer againſt the Defendant, (who Pleas. (S) 
was an Attorney) for executing the Office of an Under-Sheriff two Tears together; it was brought 16. S. C. 
by Original, wherein the Plaintiff recites the Statute, and the Offence, and avers, that the Of- 
fice of High Sheriff of that Place was not inheritable, and that the Defendant had no Fitate in 
the Office of Under-Sheriff; he pleaded in Abatement, that he was an Attorney of rhe Com- 
mon Pleas, and ought not to be ſued by Original, but by Bill; the Plaintiff demurred; adjudged, 
that where the Proceedings are meerly at the Suit of the King, as upon Tndifments or Informa- 
tions brought by the Attorney General, in ſuch Caſes Privilege ſhall not be allowed: but where 
the Proceedings are at the Suit of the King and the Party, as they are in this Caſe, the Plaintiff 


. being a Common Informer, there the Defendant may have a Writ of Privilege, becauſe in ſuch 


Actions the Party may be nonſuited ; neither is he barred, if the Attorney General ſhould enter a 
Nolle proſequi. Lutw. Abr. 61. Baker qui tam, Cc. verſus Duncalfe. 1 Lutw. 1 92. See 
Leon. 46. | | | 

23. Debt upon Bond againſt an Attorney of the C. B. brought by the Plaintiff in B. R. the De- 
fendant pleaded, that he is an Attorney of the Court of C. B. Cc. and that there is a Cuſtom in 
that Court, that the Attornies thereof ball not be compelled to anſwer, &c. unleſs per Bil/am, and 
ſo pleads his Privilege to be ſued per Billam, and not by Original, unleſs he is forejudged; the 
Plaintift replied, that for five Years lalt paſt, before the Original filed, the Defendant had no 
Clients, but had withdrawn himſelf from the Office and Practiſe of an Attorney; and upon a 
Demurrer to this Replication, it was objected againſt the Plea, that the Defendant did not ſer 
forth, that he had any Clients, or that he proſecuted or defended any Suits, for that is the true 
Reaſon why an Attorney ſhould have this Privilege; beſides, he had alledged this Cuſtom x Feri, 
and not in facto; for tis, that an Attorney ſhould not be compelled to anſwer, &c. he ſhould have 
gone on, and alledged, nec a tempore cujus contrarium memoria hominum non exiſtit compelli con- 
Juevit, and this would have been an Allegation of an Uſage in Fact, which is always eſſential to 
make a Cuſtom, and muſt be ſer forth in pleading ; but adjudged, as to the firſt Objection, that 
as long as the Defendant is an Attorney upon Record, he ought to have his Privilege; and as to 
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the ſecond Objection, the Court is able to take Notice of the Privilege of Attornies, and there- 

fore a Cuſtom in ſuch Caſe ought not to be ſo ſtrictly alledged as other Cuſtoms muſt be. 2 Lutw. 

1664. Routh verſus Weddall See Moor 123. Cro. Eliz. 392. 1 Lev. 262. S. P. | 
24. An Attorney of C. B. being ſued in B. R. gave Bail to the Action, and the Plaintiff declared 


- againſt him in Cuſtodia Mar, and in the ſame Term one Jones delivered a Declaration againſt 


him, to which he pleaded his Privilege; the Plaintiff replied, that the Defendant was in Cuſto- 
dia Mar, c&c. and was out upon Bail, and pending that Suit he exhibited his Bill according 
to the Courſe of the Court ; and upon a Demurrer to this Replication, it was adjudged, that the 
Defendant might have pleaded his Privilege to the firſt Action, and tis abſurd, that he ſhould be 
in a worſe Condition as to the ſecond Action, than he was to the firſt ; but having waived his 
Privilege as to the firſt Action, by giving Bail, by which he acknowledged the Juriſdiction of the 
Court, tis waived as to the ſecond Action. 1 Salk. 1. Jones verſus Bodiner, 

25. Action againſt an Attorney, who pleaded, that he was an Attorney of the C. B. and 
ought not to be ſued elſewhere, without his Conſent; the Plaintiff replied, that the Defendant 
did conſent, &c. but laid no Venue where he conſented ; and for this Reaſon the Replication was 
held ill. 1 Salk. 4. Ode verſus Norcliffe. 


(C) 


Ok Attoznies and other Clerks and Perſone; not allowed to be good, 


and not well pleaded. See Antea (B) 17. 


1. NE who was Receiver General of the Revenues of the Crown in V. being ſued in 
the Common Pleas, brought a Writ of Privilege out of the Exchequer ; but it was diſ- 
allowed by the Court. Mich. 16 Eliz. Dyer 328. Hunt's Caſe. 

2. The Defendant was taken in Execution by Virtue of a Ca. ſa. iſſuing out of B. R. and there- 
upon a Prerogative Writ iſſued out of the Exchequer, to have his Body in that Court ; the She- 
riffs of London, in whoſe Cuſtody he was, brought in his Body accordingly, and returned the Cauſe 
of detaining him; and upon ſhewing to the Court, that the Priſoner was indebted to the Crown, 
he was committed to the Fleet, as well for that Debt, as in Execution at the Suit of the Party; 
and upon an Habeas Corpus to bring up his Body to the Court of B. R. the Warden of the Heet 
brought him thither, and this Matter appearing to that Court, he was remanded. Dyer 179, 197. 
Laſſells and the Lord Dacre's Caſe. | 87% 

3. Debt againſt B. B. and his Wiſe, as Executrix to her firſt Husband, from whom the Money was 
due; the Husband pleaded his Privilege, as Servant to the Lord Keeper of the Great Seal; but 
n he could not have any Privilege, becauſe he was joined with the Wiſe in this Action; and 
becauſe ſhe could not have any Privilege, therefore her Husband ſhall have none. Noy 68. E- 
therington verſus Aton. Godb. 10. Pole's Caſe. Dyer 377. S. C. and S. P. Cro. Car. 149. Levett 
verſus Fanſhaw. S. P. 

4. The Defendant being arreſted by Proceſs out of B. R. did aſter the Arreſt procure himſelf to 
be an Attorney of the C. B. and then pleaded, that Die impetrationis Bille, he was an Attorney 
of the Court of C. B. and prayed his Privilege: Sed per Curiam, a Privilege which accrues pendente 
lite ſhall not be allowed, and he was not an Attorney of the C. B. before Bail put in, and aſter- 
wards he is in Cuſtodia mareſchalli. 2 Roll. Rep. 432. Goldsborough verſus Perriman. 

5. The Queen's Attorney of the Marſhes in Wales, brought his Action there, as Executor to 
another, and inſiſted upon his Privilege, becauſe of his Attendance there; but the Court diſallow- 
ed it, becauſe the Action was brought by him as Executor. Latch. 199. Sir Fra. Ewer's Cale. 

6. The Plaintiff exhibited his Bill as Clerk of the Court of Exchequer, to be relieved againſt a 
Bond ; the Defendant pleaded his Privilege as an Officer of the Court of Chancery ; and upon 
Demurrer, the Plea was over-ruled; for when both Parties are privileged, that ſhall take Place 
who ſues firſt; beſides, the Attendance of the Plaintiff is more requiſite than the Attendance of 
the Defendant, becauſe he is Debtor and Accountant to the King, as ſuggeſted by the Bill, and 
this cannot be done by Attorney. Hardr. 117. Baker verſus Lenthall. 

7. The Defendant being ſued in B. R. pleaded his Privilege, as one of the Auditors of the 
Exchequer, (viz.) that omnes, @'c. omitting the Word Quilibet, ought not to be ſued in any o- 
ther Court but in the Exchequer ; for tho 9mmes, &c. ought not, yet Quilibet, &c. might; be- 
ſides, he did not conclude with an Averment of his Plea, becauſe tis iſſuable, whether Je is the 
oo” Perſon who is Auditor there; and the Court was of this Opinion. Hardr. 164. Barrington's 

— . 

8. Bill in the Exchequer by the Plaintiff, as Debtor to the King, and Treaſurer of the Navy; 
the Defendant pleaded his Privilege, as one of the fix Clerks in Chancery, under the Great Seal ; 
adjudged by Ch. Baron Hale, and the Court, that a General Privilege as Debtor may be good a- 
gainſt a General Privilege, but not againſt a Special Privilege in another Court, as Officer of 
the Court; but a Privilege as * Accountant will be good againſt ſuch ſpecial Privilege, tho* the 
Party hath not entered upon the Account, for that ſhall be intended, unleſs the contrary is 
ſhewed ; but in this Caſe the Plaintiff being Treaſurer of the Navy, is eo nomine an Accountant. 
Hardr. 316. Carteret verius Maſſam. 


3 | ; 9. In 
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9. Indehitatus aſſumpſit, &c. the Defendant pleaded his Privilege, as Auditor of the Exche- 
quer in theſe Words, J. That the Barons of the Exchequer, their Clerks, nor other Officets of 
the Exchequer, are not to be impleaded Elſewhere ; and upon Demurrer to this Plea, it was he'd 
ill ; firſt, becauſe the Privilege was pleaded'in the Negative ; for 'tis, that they are not to be im- 
pleaded elſewhere, and doth not ſay, that 'tis uſual for them to be ſued there; beſides 'tis too 
general to lay, that the Barons and their Clerks, are not to be ſued elſewhere, for that doth not 
prove but one of them may be ſued there. 2 Sid. 164. Foſter verſus Barrington. | 

10. Information againſt Pagett the Cuſtos Brevium of B. R. for ſeveral Abuſ:s in his Office, 
he inſiſted not to appear in Perſon, but by Attorney; but adjudged, that he ſhall appear in Pe ſon, 
becauſe he is an Officer of the Court, and preſumed to be always preſent ; and if he doth not ap- 
pear, Judgment ſhall be given againſt him without any other Proceſs. Sid. 134. The King verſus 
Pagett. 

11. Debt in B. R. againſt an Attorney of the Common Pleas, who imparled ſpecially, ſalvis 


fibi omnibus exceptionibus ; and afterwards pleaded his Privilege; and 72 Demurrer, it was held, 


that this Plea to the Juriſdiction is ill after ſuch an Imparlance ; for ſalvis fibi omnibus excepti- 
onibus tam ad Breve quam ad Billam is only as to the Perſon and the Action, and not to the 
Juriſdiction of the Court. 1 Lev. 54. Neave verſus Nelſon. 

12. In an Action brought againſt an Attorney of B. R. he pleaded his Privilege of an Attorney 
of B. R. that omnes Attornati of that Court ought to be impleaded there, and not elſewhere ; and 
upon Demurrer to this Plea, it was held ill, for tho” omnes Attornati of that Court ought not to 
be ſued elſewhere, yet aliquis may. 1 Lutw. 639. Camfield verſus Warren. 

13. The Defendant pleaded in Abatement, that tempore quo memoria non extat, all the Clerks 
of the Queen's Court of Exchequer had a Privilege from being ſued elſewhere, &c. and that 
the Defendant was Clerk to R. A, un Barron de Scaccario noſtro z and upon Demurrer to this Plea, 
it was held by the Court, that there were two Ways of pleading Privilege ; one is, if the Party 
is an Officer on Record, then to go to Iſſue, and at the Trial to produce the Record; if he is 
no Officer, but Attendant on the Court, that muſt be tried by a jury; the other is, if he is an 
Officer on Record, then to produce a Writ of Privilege at the Time of the Plex pleaded, upon 
which there can be no Iſſue joined; but here the Cultom is ill pleaded; for tis Nonſence tenpyre 
cujus contrarit memoria hominum non exiſtit ; beſides the Defendant did not aver, that he was 
Clerk to one of the Barons of the Exchequer, but de S:accario noſtro ; ſo Judgment was given to 
anſwer over. Mod. Caſes 305. Phipps verſus Jachſon. ; 

14 The Defendant being ſued in C. B. pleaded, that he is an Attorney of B. R. but did not 
lay, that he was ſo tempore impetrationis brevis; and for this Cauſe the ilea was held ill, and a 
Reſpoudeas Ouſter awarded. 1 Salk. 1. Peaſe verſus Parſons. 5 

15. In Aſſumpſit, &c. againſt the Defendant, as Executor of T. S he pleaded in Abatement, that 
he is an Attorney of the Common Pleas, and prayed his Privilege; but adjudged, that he ſhould 
anſwer over; for his Privilege extends only to Actions brought againſt him iz his own Right, and 


not in the Right of another. 1 Salk. 2. Newton verſus Rowland, and Lawrence verſus Martin 
. 


(D) 


Ok Pꝛivilege of Courts by Pꝛiozity of Suit, and ok going and re⸗ 
turning to and krom Courts. 


I, Sſault, & c. the Action was brought in the Common Pleas, and upon Not guilty pleaded, 
A the Parties were at Iſſue, and after the Trial, when the Jury went out to conſider of 
their Verdict, the Defendant in this Action arreſted the Plaintiff by Proceſs out of B. R. for an 
Aſſault made before that Time on him; and this appearing in the Court, they ordered him to rc- 
leaſe the Party from the Arreſt, and they ſet a Fine on him, which he immediately paid in Court, 
for his Contempt thereof; for they ſaid, that the Suitors ought ſafely to come and go by the Pri- 
vilege of the Court, without Vexation elſewhere. Goldſ. 33. Leigh's Cale. Mich 29 Elix. 

2. Trover, Cc. was brought in the Court of Exchequer ; the Defendant pleaded, that the 
Plaintiff had an Action depending againſt him in the King's Bench for the ſame T rover ; adjudged, 
that the Plea was good, for it doth not appear, that either of them have Privilege of the Exche- 
quer; and if fo, then by the Statute De articulis ſuper Chartas, *tis enafted, that no Common 
Lleas ſhall be in the Exchequer. Mich. 33 Eliz. 5 Rep. 61. Sparrie's Caſe, 

3. An Action was brought againſt the Defendant in the Court of Common Pleas ; and as he 
was going to H/eſtminſier to attend his Cauſe, he was arreſted in London; he brought a Writ 
of Privilege, and was diſcharged from tne Arreſt by the Court. Mich. 30 Elix. Goldſ. 64. Pow- 
ell's Caſe. 

4. Sir Edu. I/uterhouſe was arreſted by Latitat at the Su't of one Ingram for 1000 l. on a Bond, 


and upon a Motion the Money was brought into Court ; but before the Return-Day of the I. 
titat, Sir Edward was attached in the Sheriffs Court of London, for divers Sums ; it was moved, 


that the Money might be taken out of the Court, to ſatisfy the Plaintift Ingram, for that the 
Court of King's Bench had the Priority of Suit; but adjudged, that if it appear, he was a Debtor 
to Sole in London before he became indebted to Ingram, that che Money ſhall remain in Court 
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other two Defendants ; and upon Demurrer adjudged, that the Defendant Cook ſhall not have 
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ſubje& to the Payment of their Debts; and that the Court ſhould not be made a Means to ſtrip 
others of their juſt Debts. 1 Bulſt. 217. Ingram verſus Waterhouſe. | — 

1 Treſpaſs in B. R. and it was laid in Cornwall ; the Defendant pleaded in Abatement, and ſet 
forth the Charter of King Ed. 1. granted to the Stannary-Court, by which the Workmen in the 
Stannaries are to ſue and * ſued in that Court, and ſo prayed the Privilege, that this Treſpaſs 
might be tried; upon Demurrer to this Plea adjudged, that B. R. ſhall try the Cauſe, not with- 
ſtanding the Charter, becauſe the Defendant is ſuppoſed to be in Cuſtodia Mareſchalli, and the 
Plaintiff may declare againſt him in what Manner he will. 2 Bulſt. 122. Parke verſus Lock. 

6. Debt upon Bond ; the Defendant after Imparlance, pleaded, that he was one of the Privy- 
Chamber, and as ſuch, ought not to be ſued in any Court without a fpecial Licenſe of the Lord 
Chamberlain; and upon Demurrer he was ruled to anſwer over, for ſuch Plea is ill in itſelf > but 
if it was not, it cannot be pleaded in Abarement after an Imparlance. Raym. 36. Barrington 
verſus Venables. . | 

7. Information for a Riot in Canterlury; Upon Not guilty pleaded, a Venire facias iſſued to 
the Sheriff of Canterbury, which is a County of it ſelf, and he returned duodecim; then a Di- 
ſtringas went out, and upon that the Sheriff returned, that the City of Canterbury is an antient 


and Citizens, &c. that they ſhould not be compelled to go out of the City upon any Cauſe what- 
loever, & c this Return was adjudged ill, becauſe the Sheriff _—_ returned duodecim probos G- 
legales homines upon the Venire facias, he contradicts himſelf by the Return of the Diſtringas, that 
they are not to appear; beſides, the Perſon returned, and not the Sheriff, ſhould claim this Privi- 
lege of Exemption ; and laſtly, he ought to have averred, that there are no Inhabitants of that 
City, beſides Men of the Corporation; the Return was quaſhed, and the Sheriff fined 100 J. and an 
alias = iſſued. Raym. 113. The King verſus City of Canterbury. 

8. In Treſpaſs in B. R. &c. one of the Defendants pleaded his Privilege, as a Clerk to a Pro- 
thonotary of the C. B. the Plaintiff replied, that he proſecuted an Original againſt Cook the De- 
fendant and two others jointly, for a Treſpaſs done by them jointly, and that this Declaration 
was againſt them all upon this Original, and that he ſtill proſecuted the ſame againſt Cook and the 


his Privilege, becauſe he was joined in this Action with two others, who could not pretend to 
any Privilege. 1 Vent. 298. Molyn verſus Cook & al. 

9. An Attorney ſued the Defendant by Writ of Privilege a tempore quo non extat memoria uſi- 
zat', Cc. for that he (the Defendant) being a Juſtice of Peace, made a Warrant directed to the 
Conſtable, charging him (the Plaintiff) to be outlawed for High Treaſon, when in Truth he was 
not, &c. and upon Demurrer to this Declaration it was inſiſted, that this Preſcription for his Pri- 
vilege was inſenſible, for inſtead of à tempore quo, &c. it ſhould be tempore cujus contrarium, &c. 
but adjudged, that the Words ſufficiently expreſs Time out of Mind. 2 Vent. 130. Whitaker 
verſus Thorogood. | 

10. The Warden of the Fleet moved for a Writ of Privilege, alledging, that he was obliged 
to attend the Houſe of Peers, (ſitting the Parliament) and producing Precedents, where Writs of 
the like Nature had been granted, the Court inclined to grant this Writ ; but it afterwards ap- 
pearing, that he was ſued for Eſcapes, and that it was in their Diſcretion, whether to grant the 
Privilege, or not, (for they could not judicially take Notice of his Privilege) the Court ordered 
him to ere it, if he would; or otherwiſe, if he thought his Privilege infringed by any Proſe- 
cution, he might complain to the Houſe of Lords. 2 Vent. 154. The Warden of the Fleet's Caſe. 

11. The Privilege of a Clerk in Chancery was pleaded by Preſcription ; and upon Demurrer to 
the Plea, it was held ill, becauſe no Place was alledged ; beſides, he did not conclude his Plea with 
hoc rg ng eft verificare ; both which are Matters of Fact, and traverſable. 1 Vent. 264. Fawkener 
us Annis; . 

12. By Articles of Agreement, Turbill an Attorney of B. R. covenanted to pay Neviſon 200 J. 
upon a Purchaſe of Lands, when he ſhould make him a good Title; Neviſon made a Convey- 
ance of the Lands, but there heing ſome Incumbrances, the Money was not paid, but afterwards 
attached in Turbill's Hands, at the Suit of the Creditors of Newviſon, in the Sheriffs Court in 
London ; whereupon Turbill brought his Writ of Privilege, and the Court was moved in the Be- 
half of the Creditors, that this Writ of Privilege would not lie in B. R. becauſe the Plaintiffs in 
the Sheriffs Court, who were the Creditors of Neviſon, could have no Remedy againſt Turbill in 
that Court, or elſewhere, out of the Sheriffs Court, becauſe this was a cuſtomary way of pro- 
ceeding there, not warranted by the Common Law; the Privilege was diſallowed. 1 Saund. 67. 
+l Caſe. See Edwards verſus Tetbury, and Lodges Caſe contra. 2 Leon. 156. denied to be 
Law. 

13. In an Action qui tam, &c. the Defendant dicit, that he is an Attorney of the Common 
Pleas, and that Attornies of C. B. are not ſuable elſewhere ; and upon Demurrer it was objected, 
that this Plea was ill, becauſe the Defendant made no Defence; he ſaid only Dicit, without Ve- 
nit, as he ought ; beſides, the Plea is in the Negative, and therefore when he pleads, that At- 
tornies are not ſuable elſewhere, he ſhould give Juriſdiction to ſome other Place; but adjudged, 
that there was no Difference between Venit and Dicit, and Dicit only, which is a ſufficient De- 
fence in this Caſe, becauſe the Privilege is not traverſable or triable by Jury, but a Matter of Law, 
of which the Courts at Weſtminſter take Notice. 2 Salk. 543. Kirkham verſus Wheely, 544. Se- 
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14. An Attorney pleaded his Privilege thus, Et præd T. P. in propria perſona ſua dicit; and 

upon Demurrer to this Plea it was objected, that it ought to be concluded with a Profert hic in 

Curia the Writ of Privilege teltifying him to be an Attorney, which is very true, and that he ought 

to have ſaid prout patet per Recordum ; but that muſt be in ſuch Caſe where he ſets forth the Writ, 

which was not done here; and he may declare either Way, either upon the Writ, or without it. 

2 Salk. 545. Dillon verſus Harper. 545. Kauen verſus Garret. S. P. | ; 
15. The Defendant being an Attorney of the Common Pleas, was arreſted near WWeſtminſtes.. 

Hall Gate, fitting the Court, at the Suit of an Attorney of B. R. by an Attachment of Privilege 

and both the Officer and the Priſoner were brought into Court ; and the one was committed, an 


the other was ſent up to B. R. who being informed of the Caſe, diſcharged him upon common 
Bail. 2 Mod. 181. Long's Caſe, 
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(E) 
Nf the Univerſities allowed. 


I» 1 Defendant being ſued in B. R. brought Letters under the Seal of the Chancellor of 
the Univerſity, certifying, that he was a Commoner of Exceſter College, as it appeared 

to him by a Certificate of Dr. Prideaux, who was Rector of that College; and thereupon he pray- 

ed his Privilege; it was objected, that this was not a good Certificate, becauſe it certified what | 

another certified to the Chancellor; thereupon a new Certificate was obtained, againſt which it | 

was objected, that it came too late, for it being after an Imparlance, it was then too late for him 

to pray his Privilege; beſides, it certifies that the Defendant now is a Commoner, Cc. and doth 

not ſay at the Time of the Action brought; but notwithſtanding theſe Objections, the Privilege 

was allowed. Godbolt 404. Fryer verſus Dewy. | 
2. The Wife of the Principal of St. Mary-Hall in Oxford, libelled in the Vice-chancellor's Court 

againſt Milcocks, for calling her Bawd and old Bawd, and her Daughter libelled againſt him there, 

for calling her Scurvy Whore and Jade; the Defendant prayed a Prohibition, and thereupon the 

Agent for the Univerſity produced the Charter 14 R. 2. and 14 H. 8. both confirmed by the Par- 

liament 13 Eliz. by which it was granted to the Univerſity, that they might enquire of all Treſ- 

paſſes, Injuries, &c. and other Pleas, 2 Pleas of Freehold, where a Scholar, or any of their 

Servants ſunt una partium, Cc. it was inſiſted in this Caſe, that the Privilege ſhould be diſallowed, 

becauſe the Plaintiffs were no Scholars, &c. and the Defendant, tho' a Scholar, did not deſire it; 1 

but adjudged, that fince by the Charter they are to ſue there, if ana pars eſt Scholaris, the Privi- 4 

lege ſhall be allowed to the other who are not Scholars. Cro. Car. 5 2. Milcocks verſus Paradel. 
3. Indebitatus Aſſumpſit _ the Preſident and Scholars of Madalen College in Oxford, for 60 J. | 

due for Butter and Cheeſe fold to the College, G c. The Chancellor of the Univerlity demanded 

Cogniſance by Virtue of Letters Patents of Privileges confirmed by Act of Parliament, by which | 

they have Power to hold Pleas in perſonal Actions, where Scholars or other perſonæ privilegiate 

are concerned, and concludes with an expreſs Demand of Conuſance in this particular Gifs ; it was | 

objected, that this Action being brought againſt a Corporation, the Words perſonæ privilegiatæ 

did not comprehend them ; that a Corporation cannot be arreſted, nor make Stipulation ; that rhe 

Proceedings in the Vice-chancellor's Court being according to the Civil Law, they cannot iſſue 

out a Diſtringas againſt the Lands, nor can a Corporation be excommunicated : But adjudged, that 

Servants and Officers to Colleges have been allowed this Privilege; a fortiori, their Maſters ma 

have itz that when a Corporation is ſued, they muſt give Bond and Stipulators to ſatisfy the Judg- 

ment, and if they do perform the Condition, the Stipulators may be committed; that the Word 

Perſona includes a Corporation upon the Statute of Cottages. 2 Inſt. 256. ſo the Privilege was al- 

lowed both as to Matter and Form. 1 Mod. 145. The Caſe of Magdalen College. 


LE] 
Ok the Univerſities not allowed, | 


I. D* BT upon Bond; the Defendant pleaded the Privilege of the Univerſity of Cambridge 
granted to them by Q, Elizabeth, tor Scholars, Batchelors and Maſters of Arts there, and 

their Servants, to ſue and be ſued in the Vice-chancellor's Court there, upon Contracts made 
within the Univerſity ; then. he ſet forth, that he was a Servant of the Scholars, (viz.) Bailiff of 
King's College, &c. and inhabiting within the Town of Cambridge and Precincts of the Univerſity, | 
Cc. but upon Demurrer to this Plea it was adjudged, that a Bailiff of a College was not capable N 
of this Privilege. 1 Brounl. 75. Carryl verſus Pask. 25 1 
2. At Sturbridge-Fair ſome lewd Perſons came to Cheſterton, a Vill near Cambridge, and the 
Proctors committed them, for that the ſaid Vill was within their Juriſdiction ; afterwards the Proc | 
tors were indicted for a Riot, and the Grand Jury found the Bill; thereupon they petitioned the 
King in Council; and Order was made, that the Attorney General ſhould ſurceaſe the Proſeeu- 
tion upon this Indictment, for that the Vill was _ mille paſſus of the Univerſity, and ay 
8 C2 0 
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the Circuit of their Charter; and this Indictment being removed into B. R. and Proceſs iſſuing 
upon it, the Court, upon Motion, ſtayed it, thoꝰ they agreed that the Privy Council had nothing 
to do with Riots or Charters, nor with any private Intereſt. 1 Roll. Rep. 245. The Proctors of 
Cambridge Cale. a 5 

3. Ejectment, &c. for an Houſe in Oxford; the Defendant pleaded, that he was a Scholar of 
the Univerſity and Principal of Gloceſter-Hall, and a privileged Perſon, &c. that he ought to be 
ſued before the Vice chancellor of Oxford, ſecundum morem Univerſitatis, according to the Char- 
ters granted to them, by which they had a Juriſdiction of all Contracts, Covenants and Leaſes, &c. 

- excepting Freehold, &c. adjudged, that the Vice-chancellor had no Juriſdiction in this Action, it 
being an Ejectment, in which, if the Plaintiff ſhould recover, he may have a Writ of Habere fa- 
cias poſſeſſionem to the Sheriff, and thereby he who hath a Freehold may be put out of Poſſeſſion ; 
but if it had been an Action of Covenant, or upon a Contract, in which Damages only are to be 
recovered, then it had been otherwiſe. Cro. Car. 62. Hally's Caſe. Antea Pleas. (A) 3. S. C. 

4. Upon a Bill in Equity, as Debtor and Accountant, the Defendant pleaded his Privilege as a 
Scholar of the Univerſity of Oxford, and ſets forth a Charter of Exemption from the Juſtices of 
the one Bench and the other, and from other Fuſtices, but the Exchequer is not mentioned; but 
adjudged by Hale Ch. Baron, and the Court, that the Privilege of the Univerſity ſhall not be al- 
lowed, becauſe the general Privilege of a Perſon as a Member of the Univerſity, or a Clerk in 
Chancery, doth not take away the particular Privilege of the Court of Exchequer, where the Per- 
ſon is Debtor and Accountant to the King, eſpecially ſince in this Charter there are not theſe Words 
Licet tangat nos, &c. Hardr. 189. Wilkins verſus Shalcroft. 

5. Aſſumpfit by Quo minus, &c. for Goods ſold and delivered; the Action was laid in London; 
the Univerſity of Oxford demanded Conuſance of the Cauſe by Virtue of a Charter granted to 

them by H.8. Anno 14. of his Reign, and confirmed by a Statute Anno 13 Eliz. by which Co- 

@nvuſarce of all Suits ariſing any where againſt a Scholar, Servant, or Miniſter of the Univerſity, 

depending before the Juſtices of B. R. or C. B. and others there mentioned, and before any other 

Judge is given to them, /icet tangat nos, &c. but the Court of Exchequer is not named in that 

- Clauſe, but in another, whereby all Fines are granted to them impoſed on Scholars, &c. in any 

Court, &c. there the Court of Exchequer is named; and the Queſtion was, whether Conuſance 
ſhall be allowed; it was inſiſted for the Plaintifi, that it ſhould, becauſe he is a Perſon privileged 
as Debtor and Accountant to the King; and where two Privileges concur, the firſt which attaches 
ſhall prevail; beſides, the Conuſance in Queſtion doth not extend to this Court, becauſe *tis not 
named in the Charter of Exemption, and 'tis not included by the Words, before any other Judge, 
becauſe theſe Words come after the Mentioning other inferior Courts; ſo that by the Words Any 
other Judge, it muſt be intended any Judge of other inferior Court, for *tis not conſiſtent with the 
Dignity of this Court to be included by the Words other Courts, after the naming other inferior 
Courts: But adjudged, that there are three Sorts of Perſons privileged in this Court, (viz..) 
Debtors, Officers and Accountants; that the Two laſt ſhall have their Privilege, if ſued elſewhere; 
but not the firſt, becauſe a Debtor by Quo minus has a Privilege only for the King's Benefit, that 
is, where a Debt was confeſſed to the King; but this is now diſuſed, and a Quo minus is now no 
more than a common Action, and is not a Writ or Bill of Privilege as formerly: There are like- 
wiſe three Sorts of Conuſances of Pleas, (viz.) Tenere placita, and this only makes a concurrent 
Juriſdiction with other Courts, cognitio placitorum, as where a Plea is commenced here, the Conu- 
ſance whereof belongs to another Court; and laſtly, there is a Conuſance of Pleas with an exclu- 
ſive Juriſdiction, as in the principal Caſe, which is a Swperſedeas to all other Courts; and here the 
Patent is general, that they ſhall have Conuſance ubicunq; &c. and Power to proceed according 

13 to the Common or Civil Law, which Patent would have been void at Common Law, becauſe it 

1x gives them Power to proceed according to the Civil Law ; but being confirmed by A& of Parlia- 
FR ment, that makes it good, Hardr. 505. Caſtle verſus Litchfield. | 
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(A) 
Of P2obates, and what an Executoꝛ may do befoze Pꝛobate, and what not. 
1. HE Probate of a Will is uſually made in the Spiritual Court, and this is done by 
| granting Letters teſtamentary under the Seal of that Court, by which the Executor 
is enabled to bring an Action; and if ſuch Letters Teſtamentary are granted to the 

Party, who exhibits the Will meerly upon his Oath, by Swearing, that he be- 
lieveth it to be the Laſt Will of the Deceaſed; this is called Proving it in common Form, and ſuch 
a Probate may be controverted at any Time; but where the Executor, beſides his own Oath, pro- 
duces Witneſſes to prove it to be the Laſt Will of the Deceaſed; and this in the Preſence of the 
Parties who claim any Intereſt, or in their Abſence, if ſummoned, and they do not appear; this is 
called a Probate per Teſtes, which can never be controverted after thirty Years. 

2. There was a Grant of the next Avoidance to the Teſtator, who made V. R. his Executor, 
and died; the Executor, before Probate, granted the Preſentation to the Plaintiff, who in a Quare 
Impedit ſet forth, that the Church became void, and that the Executor preſented him, and averred 
it to be the next Avoidance, but did not ſet forth the Will; and adjudged that he need not, for 
the Grant was good, tho' the Will had never been proved. Mich. 4 Mar. Dyer 135. Smithley ver- 
ſus Cholmley. | 

3. And this Releaſe he may execute before Probate, but then the Will muſt afterwards be 
proved. 5 Rep. 28. Middleton's Caſe. Poſtea Releaſe. (C) 6. S. C. Refuſal. (A) 2. S. C. 

4. He may take Poſſeſſion of the Teſtator's Goods before Probate ; and if Adminiſtration ſhould 
afterwards be granted to another, and ſuch an Adminiſtrator ſhould take the Goods from the Exe- 
cutor before the Will is proved, he may afterwards prove it, and then bring an Action of Treſ- 


paſs againſt the Adminiſtrator, becauſe the Executor hath the Right to the Poſleſſion ; and as ſoon 


as the Will is proved, the Adminiſtration is void. 2 And. 151. Plow. Com. 277. In Greysbrook? 
verſus Fox. S. P. | 


5. The Executor may poſſeſs himſelf of the Teſtator's Goods before Probate, he may alſo re- 
ceive Debts due to his Teltator, and may pay and diſcharge any Legacies ; he may likewiſe releaſe 
any Debt, becauſe the Right of Action is in him before the Probate, for that gives him no Inte- 
reſt, it being a Solemnity requiſite to the Confirmation of the Will. 5 Rep. 27. Ruſſel's Caſe. 

6. Where a Man is made Executor, he is ſo before Probate, and may pay Debts, and be ſued if 
he doth not pay; he may alſo maintain an Action before Probate, but then he muſt prove the 
Will before he delivers the Declaration ; for he being Executor before Probate, his Proving the 
Will after the Action brought, and before the Delivery of the Declaration, removes that which 
was the Impediment ab initio. 1 Vent. 207. 1 Roll. Abr. 917. | 

7. In Eje&ment, the Title was for a Leaſe for Years in Ireland, which the Plaintiff claimed un- 
der an Adminiſtration under the Seal of the Primate, and the Defendant gave in Evidence a Pro- 
bate of a Will in the Prerogative Court of Canterbury, (the Teſtator dying in that Province) and 
alſo in the Court of the Biſhop of Fernes; and becauſe the Court of C. B. in Ireland would not 
direct the Jury that it was concluſive Evidence, but only that it was good Evidence, and left it to 
the Jury, therefore a Bill of Exceptions was taken to it: Et per Curiam, the Judgment which was 
for the Plaintiff in Ireland was confirmed. T. Jones 146. Phillips verſus Chicheſter, 


8. An Executor brought an Action of Debt againſt the Adminiſtrator for a Debt due from the 2 Lev. 
Inteſtate to the Plaintiff's Teſtator ; the Defendant pleaded, that the Plaintiff releaſed to him all the 214. 
Right and Title to the Eſtate of the Teſtator, and this was before Probate of the Will; and upon T. Jones 


a Demurrer to this Plea it was objected, that this Releaſe did not bar the Plaintiff of this Action, 
becauſe the Executor had only a Poſſibility to be entitled to the Teſtator's Eſtate, and no Intereſt 
till Probate; tis true, ſuch a Releaſe of al! Actions had been, becauſe an Executor hath a Right of 


Action before Probate; but the better Opinion was, that the Releaſe was good. 2 Mod. 108. 
Morris verſus Philpot. 


9. An Executor may bring an Action before Probate, and if he ſhews the Probate in the Decta- Raym. 
ration by a Profert hic in Curia, 'tis well enough; ſo if he hath a Reverſion of a Term of Years 479. S.C. 
on which a Rent is reſerved, he may diſtrain and avow before Probate. 1 Vent. 3 70. Duncomb 3 Lev: 


verſus Walter. 


10. Man- 
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10. Mandamus to the Judge of the Prerogative Court to grant a Probate of a Will; he return 
ed, that the Executor was a Perſon who abſconded, and incapax, &c. adjudged an ill Return, be- 
cauſe, ſince the Leſtator thought him a proper Perſon, the Ordinary ſhall not adjudge him other- 
wiſe upon any Diſability ariſing by the Canon Law ; neither can the Ordinary inſiſt upon Secu- 
rity from the Executor, becauſe the Teſtator thought him Tufficient, and he hath a temporal 
Right, which he cannot ſue for before Probate; ſo a peremptory. Mandamus was granted. 1 Salk, 
299. The King verſus R. Raynes. 2 


(3) 


Cahether a Pꝛobate once a may * ſuſpended, revoked oz traber⸗ 
ed, 02 not. 


I. HE Probate of a Will may be ſuſpended by an Appeal, but it cannot be revoked by the 

Ordinary; as for Inſtance, the Teſtator made Adiel Mills Executor, and Gilam Hills and 
others Reſiduary Legatees, and died; the Executor proved the Will and afterwards became a 
Bankrupt; then he was cited by Hils, one of the Reſiduary Legatees, to ſhew Cauſe why the 
Probate granted to him ſhould not be revoked, and Adminiſtration with the Will annexed, prant- 
ed to Hills; becauſe Mills being only a bare Executor, and having no Intereſt by the Will and 
having made himſelf incapable to manage his own Eſtate, either for Want of Honeſty or Conduct, 
was therefore incapable of being Executor to another; and that he was made an Executor upon a 
Suppoſition of his Ability; therefore if his Circumſtances alter, in ſuch Caſe the Ordinary ſhould 
do what the Teſtator himſelf would have done, if he had been now living ; *tis true, for theſe 
Reaſons this Probate was revoked in the Spititua] Court, and the Adminilfration, with the Will 
annexed, was granted to Hills; but a Prohibition was granted, becauſe the Probate was not to 
be revoked, for that would alter the Will, and in Effect make a new Will; that the Mens Te- 
ſtandi of the Deceaſed was as ſtrong for making Mills Executor, as it was for making Hills Reſi- 
duary Legatee; that Bankruptcy quoad the Executor, is no Diſability or Breach of Truſt ; for 
what he hath as Executor, is protected by the Law from all Forfeitures which may at any Time oc- 
cur, either by his own Acts or Omiſſions ; that this Grant of the Probate to him was only to make 
him capable to ſue ; for he might releaſe or pay Debts before Probate ; and if Hills ſhould bring 
an Action againſt any ore, the Defendant might plead, that the Teſtator made an Executor, who 
is ſtill living; 'tis true, if Mills had been an Adminiſtrator, and not an Executor, ſuch Admini- 
ſtration might have been repealed if he had afterwards become a Bankrupt, becauſe he was made 
Adminiſtrator by the Act of the Court; but an Executor is made by the Act of the Party himſelf, 
and then the Law entitles him to the Probate of the Will. 1 Rod. Rep. 226. Shower 293. Hills 
verſus Mills. 1 Salk. 36. S. C. 

2. In Debt by an Executor, the Defendant by Way of Plea appealed from the Will; adjudged, 
that notwithſtanding the Appeal, the Plaintiff is complete Executor by the Probate; and that this 
was an ill Plea, becauſe the Defendant might have traverſed the Probate, if the Executor did not 
conclude with a Profert hic in Curia, or — might have demanded Oyer of the Will. Trin. 13 Fac. 
3 Bulſt. 72. Hornegold verſus Brian. | | 

3. A Probate of a Will was given in Evidence at a Trial to prove ſuch a Perſon Executrix, and 
the Defendant offered to prove that the Will was forged, but he was not admitted to give any 
Proof thereof, becauſe it was directly againſt the Seal of the Ordinary in a Matter where he had a 
proper Juriſdiction ; but the Defendant might have given Evidence, that the Seal it ſelf was 
forged, or that the Teſtator had Boxa notabilia, or he might have been relieved on an Appeal. 
1 Lev. 235. North verſus Wells, 


(C) 
Caſes where an Executoz dies befoze Pꝛobate. 


1. Here an Executor dies before Probate, there his Teſtator is dead without an Executor, 

for the Executor of an Executor cannot be Executor of the firſt Teſtator, unleſs the 
firſt Executor had proved the Will, becauſe the Spiritual Court cannot take Notice who is Execu- 
tor any otherwiſe than by the Probate. 

2: But if a Term for Years is deviſed to one who is alſo made Executor, and he enters, and af- 
terwards dies before Probate, his Executor ſhall have the Term, becauſe by the Entry the Will was 
executed. Dyer 367. . | 

3. So if he was made Refiduary Legatee as well as Executor, and afterwards had died before Pro- 
bate, Adminiſtration ſhall be granted to his Executor, or his Adminiſtrator ſhall have a Title to 
the Goods ; but if he was not made Refiduary Legatee, then Adminiſtration muſt be granted to 
the next of Kin of the firſt Teftator. Dyer 372. Iſted verſus Stanley. 

4. So where the Husband made his Wife Executrix and Refiduary Legatee, and ſhe died before 
Probate; adjudged, that the Adminiſtrator of the Husband ſhould have the Refiduary Part, becaule 
the Wife neglected to prove the Will. Hetley 105. Denn verſus Burroughs. (D) Of 
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(9 
Of Pꝛobate, where the Will is made of Lands as well as Goods; 


HERE a Will is made both of Lands and Goods, the Temporal Courts will not pro- 

hibit it to be proved in the Eccleſiaſtical Courts; as for Inſtance, in a Prohibition the 
Plaintiff ſuggeſted, that V. R. libelled in the Spiritual Court, ſetting forth, that R. F. made 4 
Will, by which he was made Executor, and that the Teſtator deviſed his Lands to him to ſell, and 
that he ſued in that Court to have it proved, when in Truth the ſaid R. F. made no Will; upon 
which the Parties were at Iſſue, and the Plaintiff in the Prohibition was nonſuited ; but yet it was 
inſiſted for him, that the Defendant ought not to have a Conſultation, becauſe he did not ſet forth 
in his Libel, that the Teſtator had Goods, and a Will of Lands ought not to be proved in that 
Court; but adjudged, that the Will might be proved there; for otherwiſe he can have no Action 
for the Goods, if there are any. Cro. Car. 118. Hill verſus Thornton. | ; 

2. Tis true, this was againſt the Opinion of Juſtice Croke in a parallel Caſe, becauſe the Laud 
being the principal Thing, therefore the Spiritual Courts can have no Authority in ſuch Caſes ; 
and it would be very inconvenient if they ſhould, becauſe then the Sentence given in thoſe Courts 
might influence any Suits which might happen in the Temporal Courts concerning the Lands. Cro: 
Car. 391. Nettor verſus Brett. 395. S. C. 1 Bulſt. 199. Egerton verſus Egerton. S. P. 2 Cro. 346. 
IWeſtby verſus Allen. S. P. Cro. Car. 94. S. P. 5 

3. Afterwards it was held, that a Special Prohibition ſhould go quoad the Lands, Cro. Car. 8. 
Dennis's Caſe ; and ſo my Lord Ch. Juſt. Hale tells us, it was done in Minſbul and Spicer's Caſe. 
Hardr. 131. 2 Sid. 143. Combe verſus Combe. BY 

4 But now ſuch Prohibitions are always denied, becauſe the Party can be at no Prejudice ir 
Reſpe& to the Lands, if the Will is proved in the Spiritual Court; for ſuch a Probate is no Evi- 
dence againſt him at Law, in any Suit which might be brought concerning the Lands ; but it 
would be prejudicial to Executors, if Prohibitions in ſuch Caſes ſhould be granted, becauſe they 
would be hindered from proving Wills, and could not maintain an Action for a juſt Debt, and by 
that Means Part of the Teſtator's Eſtate might be loſt. Hardr. 313. Hobert verſus Barrow. 


(E) 
Of Fees foz Pꝛobate of Mills. 


t. Du the Statute 21 H. 8. cap. 5. tis enacted, that /* Pence, and no more, ſhall be taken by the 

4 where the Goods of the deceaſed do not exceed five Pounds ; but then the Tran- 
ſcript of the Will muſt be brought to him ready engroſſed, and with Wax to be ſealed ; and when 
the Goods of the deceaſed are above the Value of 5 l. and under 40 l. then the Fee to the Judge 
[hall be 2 8. 6d. and to the Regiſter one Shilling; and when the Goods exceed the Value of 40 |. 
the Judges Fee is 28. 6 d. and to the Regiſter 2 8. 6 d. which he may refuſe, and take a Penny for ten 
Lines of the Will, each Line being ten Inches in Length ; and ſo for Adminiſtrations, where the In- 


W. Jones 
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teſtate's Goods exceed five Pounds, and are under 40 |. the Officer's Fees are only 2 8. 6 d. and he uhö,ͤ 


takes more than his due Fees, forfeits what is taken more to the Party grieved, and 10 l. more to 
be divided between the King and the ſaid Party. 

2. An Information for Extottion was brought upon this Statute againſt a Commiſſary of an Arch- 
deacon, for taking more of an Executor than appointed by this Law ; who brought the Tran- 
ſoript of the Will ready engroſſed, and the Commiſſary only annexed the Probate to it; and ad- 
judged, that no Fee was due to him for ſuch Tranſcript. 4 Inſt. 336. Neale verſus Rouſe. Coke 
Entr. 166. S. C. | | | 

3. By the Statute 4 & 5 Anne, tis declared, that the Power of granting Probates and Ad- 
miniſtrations of the Goods of Perſons dying for Wages or Work done in her Majeſty's Docks and 
Tards, ſhall be in the Ordinary of the Dioceſe where the Party dieth, or in him to whom ſuch Power 
is given by the Ordinary, and that the Salary and Mages for the Pay due to ſuch Perſon from the 
Queen, &:. for Mork done in any Docks or Tards, ſhall not be deemed Bona Notabilia, to entitle the 
Prerogative Court to any Juriſdiction ia ſuch Caſe. 4 @ 5 Anne. 


L 29- 


1 Lev. 93. 1 


Common Law ; a Conſultation was granted; but if he had denied th 
bition might go. Raym. 360. Kirton verſus Guilder. : 


(A) 
TUhere it (hall be granted, Sec Bazl. 


PTON was indicted for Barretry in the County of Somerſet, where he lived, and 
the Bill was found by the Grand Jury, which being removed by him into B. R. 
it was moved for a Procedendo, but the Court was informed, that the Return was 
filed, and fo it could not be remanded; yet a Procedendo was granted againſt the O- 

pinion of Twiſden, and the Courſe of the Court, 1 Sid. 108. The King verſus Upton. Reported 

in Levinz by the Name of Upham's Caſe. | 
2. Ruled upon an Habeas Corpus, to remove a Cauſe out of Canterbury in Ejectment, and the 

Record returned, that a Procedendo ſhall not be granted after Bail filed in B. R. becauſe by giving 

Bail here, the Bail below is diſcharged ; and if the Procedendo thould be granted, then there would 

be a Cauſe depending in Canterbury without Bail, Sid. 313. Allen verſus Foreman. 


-» r 


Pꝛoturations. 


(A) 


\ HE Archdeacon of London exhibited his Bill in the Exchequer, againſt the Defendants, 

being Parſons and Vicars in London, for certain Sums of Money due to him by Pre- 
ſcription for Prexies ; the Defendants demurred to the Bill, for that the Thing in 
Demand was merely,of Eccleſiaſtical, Cogniſance, unleſs the Preſcription alledged 
did alter the Caſe ; and if it did, then the Plaintiff ought to have his Remedy at Law, and not 
in Equity; it was the Opinion of the Court, that there were three Sorts of Proxies; Ratione 
Viſitationis, Conſuetudinis, and Patti ; that the two laſt were triable at Law; and becauſe it was 
doubtful which of theſe was claimed by the Plaintiff, therefore the Defendants were ordered to 
anſwer, and that the Matter ſhould be ſaved to them at the Hearing. See Statute 34 H. 8. con- 
cerning Proxies. Hardr, 180. Parker verſus Seabrook. 

2. The Defendant being excommunicated for not paying Procurations and Proxies, ſuggeſted for 
a Prohibition the Statute 34 H. 8 cap. 19. by which 'tis enacted, that Spiritual Perſons, who have 
a Right to any Proxies againſt thoſe to whom the King ſhould grant any Lands charged therewith, 
with a Clauſe in the Grant, that the ſaid Lands ſhould be diſcharged, ſhould ſue for the fame in 
the Court of Augmentations (now annexed to the Exchequer) and not elſewhere; and that the 
Lands were granted to J. S. (under whom the Defendant claimed) diſcharged of Proxies, &c. Bur 
the Prohibition was denied, becauſe this Statute extends only where particular Eſtates are granted 
for Life or Tears, and not where the Fee is granted, as it was in this Caſe. Hardr. 388. King 
verſus Lake. 

3. Libel in the Spiritual Court for Procurations, ſetting forth, that for ten, twenty, @'c. Years, 
there hath been due and paid 6 s. yearly, by Kirton and his Predeceſſors, to the Archdeacon of 
Jork, who ſuggeſted for a Prohibition, that the ſaid Duty bath been payable, and denied the Pre- 
ſcription, and that the Eccleſiaſtical Court cannot try Preſcriptions ; but adjudged, that Procu- 
rations are payable of Common Right, as Tithes are, and that no Action will lie for the ſame at 


e quantum, then a Prohi- 


Pꝛofits. See Iſſues and Pꝛolits. 


